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JUDGES 



UNITED STATES CIRCUIT COURTS OF APPEALS AND THE 
CIRCUIT AND DISTRICT COURTS. 



FIRST CIRCUIT. 

Hon. HORACE GRAY, Circuit Justice. 

Hon. LE BARON B. COLT, Circuit Judge. 

Hon. WILLIAM L. PUTNAM, Circuit Judge, 

Hon. NATHAN WEBB, District Judge, Maine. 

Hon. EDGAR ALDRICH, District Judge, New Hampstiire. 

Hon. THOMAS L. NELSON, District Judge, Massachusetts. 

Hon. GEORGE M. CARPENTER, District Judge, Rhode Island.» 

Hon. ARTHUR L. BROWN, District Judge. Rliode Island.» 

SECOND CIRCUIT. 

Hon. RUFUS W. PECKHAM, Circuit Justice. 

Hon. WILLIAM J. WALLACE, Circuit Judge. 

Hon. E. HENRÏ LACOMBE, Circuit Judge. 

Hon. NATHANIEL SHIPMAN, Circuit Judge. 

Hon. WILLIAM K. TOWNSEND, District Judge, Connecticut. 

Hon. ALFRED C. COXE, District Judge, N. D. New Yorli. 

Hon. ADDISON BROWN, District Judge, S. D. New YorJi. 

Hon. CHARLES L. BBNEDICT, District Judge, B. D. New York, 

Hon. HOYT H. WHEBLER, District Judge, Vermont, 

THIRD CIRCUIT. 

Hon. GEORGE SHIRAS, Jr., Circuit Justice. 

Hon. MARCUS W. ACHESON, Circuit Judge. 

Hon. GEORGE M. DALLAS, Circuit Judge. 

Hon. LEONARD B. WALES, District Judge, Delaware.» 

Hon. EDWARD G. BRADFORD, District JuSge, Delaware.* 

Hon. EDWARD T. GRBEN, District Judge, New Jersey.» 

Hon. ANDREW KIRKPATRIOK, District Judge, New Jersey,» 

Hon. WILLIAM BUTLER, District Judge, E. D. Pennsylvania. 

Hon. JOSEPH BUFPINGTON, District Judge, W. D. Pennsylvania. 

'Deceased. «Confirmed May 11, 1897. 

«Conflrmed Deoember 15, 1880, » Deceased October 10, 1896. 

•Deceased. •Confirmed December 15, 1898. 
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FOURTH CIRCUIT. 

Hon. MBLVILLB W. FULLER, Circuit Justice. 

Han. NATHAN GO FF, Circuit Judge. 

Hon. CHARLES H. SIMONTON, Circuit Judge. 

Hon. THOMAS J. MORRIS, District Judge, Maryland. 

Hon. AUGUSTUS S. SEYMOUK, District Judge, E. D. North Carolina.» 

Hon. THOMAS R. PURNELL, District Judge, B. D. Nortli Carolina.2 

Hon. ROBERT P. DICK, District Judge, W. D. Nortli Carolina. 

Hon. WII^LIAM H. BRAWLEY, District Judge, E. and W. D. South CaroUna.. 

Hon. ROBERT W. HUGHES, District Judge, E. D. Virginia. 

Hon. JOHN PAUL, District Judgo, W. D. Virginia. 

Hon. JOHN J. JACKSON, District Judge, West Virginia. 



FIFTH CIRCUIT. 



Hon. EDWARD D. WHITE, Circuit Justice. 

Hon. DON A. PARDEE, Circuit Judge. 

Hon. A. P. McCORMICK, Circuit Judge. 

Hon. JOHN BEUCE, District Judge, M. and N. D. Alabama. 

Hon. HARRY T. TOULMIN, District Judge, S. D. Alabama. 

Hon. CHARLES SWAYNE, District .Judge, N. D. Plorida. 

Hon. JAMES W. LOCKE, District Judge, S. D. Florida. 

Hon. WILLIAM T. NEWMAN, District Judge, N. D. Georgia. 

Hon. EMORY SPEEIt, District Judge, S. D. Georgia. 

Hon. CHARLES PARLANGE, District Judge, B. D. Louisiana. 

Hon. AIvECK BOARMAN, District Judge, W. D. Louisiana. 

Hon. HENRY C. NILES, District Judge, N. and S. D. Mississippi. 

Hon. DAVID E. BRYANT, District Judge, E. D. Texas. 

Hon. JOHN B. RECTOR, District Judge, W. D. Texas. 

Hon. THOMAS S. MAXEY, District Judge, W. D. Texas. 



SIXTH CIRCUIT. 

Hon. JOHN M. HARLAN, Circuit Justice. 

Hon. WILLIAISI H. TAPT, Circuit Judge. 

Hon. HORACE H. LURTON, Circuit Judge. 

Hon. JOHN WATSON BARR, District Judge, Kentucky. 

Hon. HENRY H. SWAN, District Judge, B. D. Michigan. 

Hon. HENRY F. SEVKRBNS, District Judge, W. D. Michigan.. 

Hon. AUGUSTUS J. RICKS, District Judge, N. D. Ohio. 

Hon. GEORGE R. SAGB, District Judge, S. D. Ohio. 

Hon. CHARLES D. CLARK, District Judge, B. and M. D. Tennessee. 

Hon. ELI S. HAMMOND, District Judge. W. D. Tennessee. 

'Deceaaed, ' Conflrmed May 5, 1897. 



JBDGE8 OF THE COURTS. TU 



SEVENTH CIRCUIT. 

non. HENRY B. BROWN, Circuit Justice. 

Hon. WILLIAM A. WOODS, Circuit Judge. 

Hon. JAMES G. JENKIXS, Circuit Judge. 

Hon. JOHN W. SHOWALTER, Circuit Judge. 

Hon. PETER S. GROSSCUP, District Judge, N. D. Dlinoi» 

Hon. WILLIAM J. ALLEN, District Judge, S. D. Illinois. 

Hon. JOHN H. BAKER, District Judge, Indiana. 

Hon. WILLIAM H. SEAMAN, District Judge, E. D. Wisconsln. 

Hon. ROMANZO BUNN, District Judge, W. D. Wisconsin. 



EIGHTH CIRCUIT. 

Hon. DAVID J. BREAVER, Circuit Juistice. 

Hon. HENRY C. CALDWELL, Cii'cuit .Tudge. 

Hon. WALTER H. SANBORN, Circuit Judge. 

Hon. AMOS M. THAYER, Circuit Judge. 

Hon. JOHN A. WILLIAMS, District Judge, E. D. Arkansaa. 

Hon. ISAAC C. PARKER, District Jud?;e. AV. D. Arkansas.i 

Hon. JOHN H. ROGERS, District Judge, W. D. Arkansas.» 

Hon. MOSES HALLETT, District Judge, Colorado. 

Hon. OLIVER P. SHIRAS, District Judge, N. D. lowa. 

Hon. JOHN S. WOOLSON, District Judge, S. D. lowa. 

Hon. CASSIUS G. EOSTER, District Judge, Kansas. 

Hon. REXSSELAER R. NELSON, District Judge, Minnesota.» 

Hon. WM. LOCHREN, District Judge, Minnesota.* 

Hon. ELMER B. A DAMS, District Judge, E. D. Missouri, 

Hon. JOHN F. PHILIPS, District Judge, W. D. Missouri. 

Hon. EL3IER S. DUNDY, District Judge, Nebraska.s 

Hon. WILLIAM D. McHUGH, District Judge, Nebraska.» 

Hon. W. H. MUNGER, District Judge, Nebraska. 

Hon. ALFRED D. THOMAS, District Judge, North Dakota.T 

Hon. CHARLES F. AMIDON, District Judge, North Dakota.» 

Hon. ALONZO J. EDGERTON, District Judge, South Dakota.» 

Hon. JOHN B. CARLAND, District Judge, South Dakota.i» 

Hon. JOHN A. MARSHALL, Judge, Utah. 

Hon. JOHN A. RINER, District Judge, Wyomlng. 

'Deceased November 17, 1896. 'Resigned. 

•Commissioned December 15, 1896. ' Dsoeased August 8, 1896. 

•Resigned May 16, 1896. 'Commissioned Auçust 31, 1896. Confirmed 

«Commissioned May 18, 1896. Con- February 18, 1897. 

llrmed same date. 'Deceased August 9, 1896. 

'Deceased Ootober 38, 1896. " Commissioned December 15, 1893. 
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NINTH CIRCUIT. 

Hon. STEPHEN J. FIELD, Circuit Justice. 

Hou. JOSEPH McKBNNA, Circuit Juclge.i 

Hon. WILLIAM B. GILBERT, Circuit Judge. 

Hon. ERSKINB M. ROSS, Circuit Judge. 

Hon. WM. W. MORROW, District Judge, N. D. Californla. 

Hon. OLIN WBLLBORN, District Judge, S. D. Californla. 

Hon. HIRAM KNOWLES, District Judge, Montana. 

Hon. CORNELIUS H. HANFORD, District Judge, Waslilngton, 

Hon. THOMAS P. HAWLEY, District Judge, Nevada. 

Hon. CHARLES B. BELLINGBR, District Judge, Oregon. 

Hon. JAMES H. BEATTY, District Judge, Idabo. 

Hon. ARTHUR K. DELANEY, District Judge, Alaslia. 

'Resigned. 
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UNITED STATES CIRCUIT COURTS OF APPEALS AND THE 
CIRCUIT AND DISTRICT COURTS. 



MACKAYB T. MALLORY (two cases). 

(Circuit Court of Appeals, Second Circuit. February 23, 1897.) 

Appealable Final DECREES—OKrM'.K of Revival. 

An order entered in the original cause, revivlng the suit in the name of com- 
plainant's administrator, is not a final appealable decree. 

Appeals froin the Circuit Court of the United States for the South- 
ern District of New York. 

Carter & Ledyard, for appellant. 

E. W. Tyler, for appel lee. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

WALLACE, Circuit Judge. Thèse are appeals by the défendant 
from an order in each cause admitting the administratrix of the 
estate of Steele Mackaye, deceased, to prosecute the cause. In one 
cause Steele Mackaye was the complainant, and in the other he was 
the complainant in a cross bill. Upon his death his administratrix 
flled a bill of revivor in each case, and the défendant interposed an 
answer. In the answers the défendant alleged facts which he insisted 
established that during a period of about 12 years the original com- 
plainant, through négligence and lâches, had wholly failed to prose- 
cute the actions, and that the actions had been practically abandoned 
by the parties at the time of his death. The court below was of the 
opinion that the revival of the suits by the administratrix was a mat- 
ter of right under section 955, Eev. St. U. S.; that the défenses al- 
leged in the answers were unavailing; that the filing of bills of re- 
vivor was unnecessary; and that, instead of decrees upon the bills 
of revivor adjudging the actions to stand revived, orders should be 
entered to that effect in the original causes. The appellant assigns 
as error that the court below should hâve sustained the défenses set 
up in the answers, and should hâve dismissed the bills of revivor. 
We are of opinion that thèse orders cannot be reviewed except by an 
appeal from the final decree in the causes. Inasmuch as a bill of 
revivor is not an original suit, but is merely a continuance of an origi- 
79 F.— 1 
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nal suit (Clarke v. Matthewson, 12 Pet. 164), it is not clear that an or- 
der or decree thereon would be a final décision, within the meaning 
of section 6 of tlie act of congress of Mardi 3, 1891, conferring juris- 
diction upon this court to hear appeals. A décision is final, in the 
sensé in which an appeal from it is permitted, when it décides and 
disposes of the whole merits of the cause as between the parties to 
the appeal, reserving no further questions or directions for the fu- 
ture judgment of the court; so that to bring the cause again before 
the court for décision will not be necessary. When a Mil of revivor 
is dismissed, as this would practically détermine the original cause 
by leaving it in a situation in which no further proeeedings could be 
had in it, doubtless an appeal would lie in favor of the party seek- 
ing a revival ; but, if the revival is allowed, the order or decree allow- 
ing it does not flnally dispose of the cause, and can be reviewed, if it 
becomes necessary, by an appeal from the final decree therein. 
Buckingham v. McLean, 13 How. 150; Railroad Oo. v. Soutter, 2 
Wall. 520, 521. In Fretz v. Stoner, 22 Wall. 198, upon an appeal 
from a final decree in a cause in which a bill of revivor had been 
brought, the court considered the défenses which had been inter- 
posed by the answer to the bill of revivor. In Terry v. Sharon, 131 
U. 8. 40, 9 Sup. et. 705, the court held that an appeal by a défendant 
would lie from an order reviving a suit and admitting an executor in 
the place of the deceased complainant. That case is distinguish- 
able from the présent, however, in the circumstance that the original 
suit had passed to a final decree, and the défendant would hâve had 
no opportunity to review the order by appealing from that decree. 

In the présent case there was no decree upon the bills of review, 
and the orders are merely interlocutory orders in the cause, and are 
strictly analogous to an order in a suit at law entered on a suggestion 
upon the record admitting the légal représentative of a deceased 
party to continue the action. Hatfield v. Bushnell, 1 Blatchf. 393, 
Fed. Cas. No. 6,211. 

The appeals are dismissed. 



SHAW et al. v, LYMAN et al. 
(Circuit Cîourt, W. D. Nortti Carollna. December 14, 1896.) 

FEDERAI. AND StATE COURTS— CONCUEKENT JdRISDICTION — COMITY. 

The pendency In a state court of a suit between the same parties, on tlie 
same cause of action, is no bar to a creditors' bill in a fédéral court to flx 
the Personal liabUlty of directors and stocliholders in a corporation. Neitlier 
will It authorize the court, on the gi'ound of comity, to stay Its hand until 
a décision by the state court, since no eonfllct of jurisdîction can arise, and 
the judgment of either court can be pleaded as res judlcata in the other. 

This was a creditors' bill by Milton Q-. Shaw and others against 
A. J. Lyman and others to flx the personal liability of certain direct- 
ors and stockholders in a corporation. Défendants moved the court 
to dismiss the case, because of the pendency in a state court of a 
prior suit between the same parties, on the same cause of action. 



SHAW V. LYMAN. O 

Jones & Barnard, J. S. Adams, F. A. Soudley, and Geo. Shuford, 
for the motion. 

H. H. Hayden, T. H. Cobb, J. G. Merrimon, and H. B. Walmsley, 
opposed. 

SIMONTON, Circuit Judge. This is a motion to dismiss the case. 
The ground of the motion is that, when it was instituted, there was 
an action pending between the same parties, on the same cause of 
action, seeking the same relief, in the state court of North Carolina 
sitting for Buncombe countj. The proceedings is by a creditors' 
bill. The relief sought is by fixing the personal liability of directors 
and stockholders. There is no res in the case. The proceeds of the 
judgment in case of recovery are to be administered in equity for the 
beneflt of the creditors. 

It is well to say in the beginning that a motion to dismiss cannot be 
entertained. There can be no question that the mère fact of the ex- 
istence of a suit between the same parties, for the same cause of action, 
in the state court, is not a bar to a suit is this court, even on plea in 
abatement. Gordon v. Gilfoil, 99 U. S. 168; Marks v. Marks, 75 Fed. 
321; Stanton v. Embrey, 93 U. S, 548. The question really before 
this court is: Will this court, under the suggestion that the same 
question is pending in the state court, between the same parties, hold 
its hand, and leave the décision to the state court? It is a question of 
comity, — ^a comity exercised to prevent conflict of jurisdiction. There 
are classes of cases in which this comity is exercised. One is where 
the case necessarily involves the taking possession of the res, the sub- 
ject-matter of the suit. There the court which has first taken posses- 
sion of the res is entitled to the jurisdiction, and other courts wilI not 
interfère. Gates v. Bucki, i G. G. A. 124, 53 Fed. 961; Covell v. Hey- 
man, 111 U. S. 182, 4 Sup. OL 365. This case so well expressed the 
doctrine that its language should be quoted: 

"Thèse courts [courts of the United States and of the states] do not belong 
to the same System so far as thelr jurisdiction is concurrent, and, although 
they co-exlst in the same space, they are independent, and hâve no common su- 
perior. They exercise jurisdiction in the same territory, but not in the same 
plane; and, when one talies into its jurisdiction a spécifie thing, that res is 
as much wlthdrawn from the judiclal power of the other as if it had been 
carried physically into a différent territorial soverelgnty." 

An illustration of this doctrine is found in Foster v. Bank, 68 Fed. 
723, where Judge Paul refused to entertain a suit, begun by certain 
creditors of a bank, against the bank and trustées of its property, on 
the ground that the trustées had themselves instituted a suit in the 
state court seeking the same resuit as the bill in the United States 
court, and had thus carried the res into, and placed it in possession of, 
the state court. 

Another class of cases is where a creditors' bill has been flled in the 
state court by one set of creditors, and that court has assumed juris- 
diction. Subsequently other creditors go into the United States 
court, flling a similar bill, for a similar purpose. The fédéral court 
in such a case will not interfère. Such a case is Howlett v. Improve- 
ment Co., 56 Fed. 161. 
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In Oi'ton V. Smith, 18 How. 265, we hâve a statement of the doc- 
trine on this gênerai subject: 

"Besldes, the decree in this case demonstrates the impropriety of the inter- 
férence of the court of the United States, and of its entertaining jurisdictioi? 
of a question of title then pending in the state court. It is true, if this were an 
ejeetment in a court of law, the pendency of anotber eiectment between the 
same parties might not hâve afforded sufflcient ground for a plea of auter ac- 
tion pendant; nor would the court hâve been bound, even by comity, to await 
the décision of the state court, or sufCer the cause pending before them to be in 
any way afflected by it. But a decree of a court of cliancery, on a bill of peace, 
must necessarily operate by way of estoppel as to the title of the land, and 
conclude ail the parties to it, because it should put an end to ail litigation be- 
tween them. If they hâve suits pending in other courts on the same question 
of title, they must oease. This blU acts by injunction on the party. No in- 
.limction ever goes to the court having a concurrent jurisdiction of the question. 
The courts of the United States hâve no such power over sultors in a state court, 
But a decree on a bill of peace which does not put an end to litigation is a mère 
brutum fulmen. Unless the court ean make a decree which it can exécute, it 
is a sufBcient reason for retuslng to taise cognizance of the case." 

Judge Thayer, in Fier ce v. Feagans, 39 Fed. 587, says: 
"The suit in the state court is pending in a différent jurisdiction. It Is now 
well settled that a suit in a state court cannot be taJjen advautage of by way of 
lis pendeus to defeat a suit of the same nature, and between the same parties, 
in the fédéral court. The two courts, though not foreign to each otlier, belong 
to différent jurisdictions, in such sensé that the doctrine of lis pendens is not 
applicable." 

Judge Coït, in Latham r. Chaf ee, 7 Fed. 520, says : 
"The main question upon this defendant's plea is whether the pendency of a 
suit in a state court between the same parties, and involving the same subject- 
matter, can be pleaded in abatement or in bar to a suit in the circuit court of 
the United States. It is undoubtedly true, as a gênerai rule, that, as between 
two courts of concurrent jurisdiction, tliat which first gets control of the litiga- 
tion will be allowed to prosecute it to an end. * * * But this rule does not 
extend to courts of foreign jurisdiction. It has often been held tliat the courts 
of a state are foreign, in this sensé, to the courts of the United States." 

He relies on Loring v. Marsh, 2 Clife. 322, Fed. Cas. No. 8,514, a dé- 
cision of Mr. Justice Clifford. Judge Sawyer, in Sharon v. Hill, 22 
Fed. 28, holds the same views. 

A citation of ail the authorities on this point would be endless. It 
is clear from them that, unless the spécial circumstances alluded to 
above exist, a suit — certainly a personal action — can be brought in 
this court notwithstanding the fact that there is pending at the same 
time a similar suit, for the same cause of action, in the state court; 
that the pendency of such suit cannot be pleaded in abatement or in 
bar. And it follows, absolutely, that the party bringing the action 
in this court has the right to bring it; and, as the jurisdiction of this 
court is flxed by the constitution of the United States, he has that 
right secured to him by the constitution. Under thèse circumstances, 
this court cannot exercise the comity suggested, unless action on its 
part will bring it into conflict with the state court. There can in 
this case be no such conflict, as no question can arise as to the disposi- 
tion of any res, and a recovery or failure to recover in either court can 
be pleaded as res judicata in the other. The motion is dismissed. 



JOHNSON V. CULBEETSO.V. O 

JOHNSON et al. t. CULBERTSON et al. 

(Circuit Court, D. Indiana. March 6, 1897.) 

Equitt JumsDicTroN— Suit agatnst Distbibutbes. 

Where a créditer bas a claim against a deceased debtor, whose estate 
bas been settled and distribution tliereof made, lie must pursue his remedy 
against the distributees by a bill in equity, notwithstaiiding the liability Is 
one whlch must hâve been pursued against tlie décèdent at law. 

On Application for Rehearing. 

Hord & Perkins and Keatinge, Walradt & Miller, for plaintifls. 
Addison C. Harris, for défendants. 

BAKER, District Judge. It is the gênerai doctrine that, to reach 
the équitable interest of the debtor in real estate by a suit in chan- 
cery, the creditor must flrst reduce his claim into judgment in an 
action at law; and, to obtain assistance in equity as to personal 
property, both a judgment and an exécution returned nulla bona 
must be shown. There exists, however, a well-established excep- 
tion to this rule, where the debtor is deceased, and the satisfaction 
of the creditor's demand is sought to be charged upon assets of the 
décèdent whicli bave coma into the hands of an heir, devisee, or leg- 
atee. The history and growth of this équitable jurisdiction is 
learnedly traced in the opinion of Chancellor Kent in the case of 
Thompson v. Brown, 4 Johns. Ch. 619. This exception is recognized 
and applied by the suprême court of this state in Sweny v. Fergu- 
son, 2 Blackf. 129; Kipper v. Glaneey, Id. 356; and O'Brien v. 
Coulter, Id. 421. In Williams v. Gibbes, 17 How. 239, 254, 255, the 
suprême court say: 

"Now, the principle is well settled, in respect to thèse proceedings in chan- 
cery for the distribution of a common fund among the several parties in- 
terested, eitber on the application of the trustée of the fund, the exécuter or 
administrator, legatee or next of kin, or on the application of any party in in- 
terest, tliat an absent party, wlio had no notice of tlie proceedings, and net 
guilty of willful lâches or unreasonable neglect, ivill not be concluded by the 
decree of distribution from the assertion of his right by bill or pétition against 
the trustée, exécuter, or administrator, or, in case they hâve distributed the 
fund in pursuance of an order of the court, against the distributees. David v. 
Frowd, 1 Mylne & K. 200; Greig v. Somerville, 1 Kuss. & JI. 338; Gillespie 
V. Alexander, 3 Russ. 330; Sawyer v. Birchmore, 1 Keen, 3i>l; Shiue v. Gough, 
1 Bail. & B. 436; Finley v. Banli, 11 Wheat. 304; Story, Eq. PI. § 106; Wiswall 
T. Sampson, 14 How. 52, 67." 

On page 256 the court quote approvingly the observations of 
Sir John Leach in David v. Frowd, supra, as follows: 

"That if a creditor does not happen to discover the proceedings in the court 
until after the distribution has been made, by the order of the court, amongst 
the parties having, by the master's report, an apparent title, although the court 
wlll protect the administrator who has acted under the orders of the court, yet, 
upon a bill flled by this creditor against the parties to whom tlie property has 
been distributed, the court will, upon proof of no willful default on the part of 
such creditor, and no want of reasonable diligence on his part, compel the par- 
ties défendants to restore to the creditor that whieh of right belongs to him." 

In Board of Public Works v. Columbia Collège, 17 Wall. 521, 530, 
the suprême court say: 
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"The jTirîsaictlon of a court of equity to reach the property of a debtor Justly 
applicable to the payment of hls debts, even when there Is no spécifie lien oin 
the property, Is uncLoubted. It is a very anelent jurisiiiction, but for its exer- 
cise the debt must be clear and undlsputed, and there must exlst some spécial 
eircumstances requiring the Interposition of the court to obtain possession of 
and apply the property. Unless the suit relate to the estate of a deceased per- 
Bon, the debt must be establlshed by some judlcial proceeding, and It must gen- 
erally be shown that the légal means for its collection hâve been exhausted." 

Thèse cases seem clearly to show, unless the statute of this state 
is influential to change the rule, that where a creditor has a claim 
against a deceased debtor, whose estate has been settled and distri- 
bution has been made, he may, and, indeed, must, pursue his rem- 
edy against the distributees by a bill in equity. The statute of this 
state, as I view it, contemplâtes an équitable suit. Busey t. Smith, 
67 Fed. 13. The ancient and inhérent jurisdiction of courts of 
equity in matters of this nature remains unaflected by our statute. 
Numerous cases hâve been cited which clearly show that liabilities 
of the character which existed against the décèdent in this case 
must be prosecuted at law, but the fact that the liability was one 
which must hâve been pursued at law against the décèdent does 
not yield any support to the contention that an action at law can 
be maintained when brought against the distributees of the dé- 
cèdent to charge them with the ancestral debt on the ground that 
they hâve received the ancestral property. The distributees take 
and hold the ancestral property charged with an implied trust that 
it may be devoted, under the circumstances pointed out by the stat- 
ute of this state, to the satisfaction of ancestral debta. Payson v. 
Hadduck, 8 Biss. 293, Fed. Cas. No. 10,862. In Gould v. Hayes, 19 
Ala. 438, it was held that the original jurisdiction in equity was 
not affected by the statutory jurisdiction conferred on the probate 
court and other similar tribunals, except where there are words 
of prohibition or restriction in the statute conferring jurisdiction on 
such courts. The application for a rehearing will be denied. 



BUEKE et al. v. SHOKT. 
(Circuit Court of Appeals, Sixth Circuit. March 2, 1897.) 

1. Railiîoad Foreci.osures — Distribution of Frocbeds— Bonds and Coupons. 

A decree for tlie distribution of the proceeds of a sale under the fore- 
closure of a mortgage which provlded that the coupons of the bonds secured 
by it should be prelierred over the principal, dlrected that the surplus, after 
payipg preferential daims, should be equally dlvided among the bonds, pay- 
ing a certain sum, less than the face of the bond, to the holder of each bond. 
Beld that, though It named only bonds, such decree could not be construed 
as intended to disregard the préférence of the coupons, but was intended to 
deal with the ownership of bonds with their coupons, the holders of both 
being at the tlme the same, and, accordlugly, that a holder of coupons sub- 
sequently detached, which had matured before the foreclosure, was entltled 
to be pald in full. 

2. Same. 

Eeld, further, that coupons not matured at the tlme of the foreclosure, 
though thereby merged in the principal of the bonds, were entitled, when 
detached and separated in ownership from the bonds, to be paid proportlon- 
ately with the remainder of the principal. 
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8. Same. 

Held, further, that orders permitting the withclrawal of parts of a fund 
deposited in court to secure the payment of certain bonds, tlie ownership 
of whieh was in dispute, upon the deposit of some of such twnds, contem- 
plated the deposit of bonds with proper coupons, and where sums had been 
witbdrawn upon the deposit of bonds without coupons, the same, so far as 
in exeess of the amount properiy due to bonds without coupons, must be rè- 
funded by the parties making such deposit. 

Appeal from the Circuit Court of the United States for the West- 
ern Division of the Northern District of Ohio. 

The questions for settlement arise upon an Intervening pétition filed by the 
appellee in the case of American Loan & Trust Co. r. Toledo, 0. & S. Ey. Co., 
47 Fed. 343. The petitioner is tlie owner and holder of certain interest coupons 
detached from mortgage bonds issued by the raUway company. The object 
o£ the intervention is to obtain the payment thereof eut of the proceeds of a 
foreclosure sale had at the instance of the American Loaa & Trust Company 
as ti 'stee under a mortgage made by the said railway company to secure 
an issue of 825 bonds for $1,000 each, bearing interest at the rate of 6 pei 
cent., payable semiannually, for whieh Interest coupons were attached to the 
bonds. By the terms of the mortgage the interest was preferred in pay'ment 
over the principal. The coupons which the appellee owns are coupons detached 
from bonds so seeured. On the 23d of June, 1887, a decree foreclosing said 
mortgage for the equal benefit of ail holders of bonds seciu-ed thereunder was 
duly entered In said cause, and by said decree it was determined that the 
principal of said bonds was due and payable by opération of a default, under 
a clause in the mortgage preclpitating the maturity of the principal upon default 
in payment of interest, though otherwise the principal would not hâve matured 
for many years. The coupons maturing January 1, 1886, July 1, 1886, and 
January 1, 1887, were also declared to be due and unpaid. At the sale had 
under thls decree the mortgaged railroad was bought by the appellants at the 
priée of $600,000. Subsequently a decree was entered determining the owner- 
ship of the bonds presented for participation in the distribution of the proceeds 
of sale, whereln It was decided that ail of the 825 bonds seeured under the mort- 
gage foreclosed were held and owned by the purchasers of the railroad, now 
the appellants, except 112, which the court found were held and owned by 
others. The court also found that after providing for the payment of certain 
receiver's debts, and ail costs and expenses of foreclosure, there would be for 
distribution $543,442.50. This sum the court ordered should be dlstributed 
equally to each of said 825 bonds; making, as the decree recites, the sum of 
$658.70 "applicable on each one thousand dollar bond." This decree was en- 
tered December 20, 1890. From it and the pleadings it appears that the appel- 
lants had claimed the 112 bonds which the circuit court had decided belonged 
to others, and, not being content with the decree decidlng this question of 
ownership, they prayed an appeal to the suprême court, which was granted. 
For the purpose of providing for the payment of the bonds whose ownership 
was thus disputed, the court required the purchasers to pay into court a sum 
of money equal to that required to pay the preferentlal claims, costs, and ex- 
penses, and. In addition, a sum sufBcient to pay to each of the 112 bonds owned 
by others than the purchasers the sum of $658.70. That decree also provided 
that, if the appeal was perfected, the purchasers should hâve the option of 
depositing 150 of the bonds owned by them, "together with the coupons attached 
thereto," to be held as a security for the ultlmate payment of the bonds whose 
ownership was Involved In the appeal. The purchasers adopted the latter 
eourse, and deposited the bonds as required by the decree. Pending the appeal 
to the suprême court, Messrs. Burke and Hickox from time to time bought 
In the bonds over which the litlgation was proceedlng. As they did so they 
obtained modifications of the security order theretofore made. Among thèse 
modifications was one based upon their claim to hâve acquired title to some 
62 of the lltlgated bonds. Upon this theory the former order was so modified 
as to i>ermit them to withdraw from the reglstry of the court the bonds thereto- 
fore deposited, upon paying into court the 62 bonds so acquired by them and 
$50,000 lu money; this sum to be held as security for the payment of $658.70 
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and Interest from Deeember 20, 1890, to each of the remalnlng bonds the 
ownership of -whlcli was still In dispute. Subsequently otbers of the disputed 
bonds were paid Into court, as having been acquired by them, and upon that 
basis they were suttered to wlthdiaw from the money so deposited, until at 
the time of Mrs. Short's présentation of her pétition there remained in the 
reglstry of the court a sum insufficient to pay her coupons, If she was entitled 
to payment thereof. Upon a référence of the matters Involved under her péti- 
tion, it was shown that her coupons were In large part coupons maturing bef ore 
the foreclosure decree, and that the remaider did not mature until tliereaf ter, 
and that ail of them had been detached from some of the disputed 112 Iwuds. 
It was also shown that thèse bonds, minus their coupons, had been bought in 
that condition by appellants, and, minus the coupons, had been paid Into court 
under the modifying orders atwve menUoned. The fact that the coupons prop- 
erly belonging to said bonds were misslng when paid into court was unlsnown 
to the clerk, who received them as complète bonds. Upon this state of facts 
the circuit court held that Mrs. Short's coupons were entitled to be paid in 
fuU ont of the proceeds of the foreclosure sale, wlth interest from Deeember 
20, 1890, so far as she held coupons which represented interest accrued at the 
date of the foreclosure decree of January 23, 1887. The court also declded that 
coupons maturing after that date were to be treated as part of the principal 
of the bond from whlch they had been detached, and as entitled to a ratable 
proportion of the pro rata properly payable upon the principal of the bond of 
which they were to be treated as a part. The court also held that, to the extent 
that the sum withln the registry of the court had been inadvertently re<luced 
by overpayments to the appellants as owners of the bonds from which thèse 
coupons had been detached, appellants should pay into the registry of the court 
a sum sufflcient, with that now there, to pay the decree in favor of Mrs. Short, 
and the costs. From this decree Burke and Hickox hâve appealed, 

Stevenson Burke, for appellants. 
James Parker, for appellee. 

Before TAFT and LUETON, Circuit Judges, and SAGE, District 
Ju'dge. 

LURTON, Circuit Judge, after stating the facts as aboTe, deliv- 
ered the opinion of the court. 

Where there is a fund in court to be distributed among a class 
of creditors, a decree of distribution which seems to make no pro- 
vision for some of the class will not ordinarily preclude any of the 
class, having rights similar to those of other claimants, from as- 
serting by bill or pétition their right to a share in the fund. The 
question of delay in flling such claim is one largely governed by 
the particular circumstances of the case, and by the question as to 
whether any of the fund remains, out of which equity may be done 
the tardy applicant. In re Howard, 9 Wall. 175; Williams v. 
Gibbes, 17 How. 239. It is unnecessary to consider how far the de- 
cree of distribution made in this case is subject to be reopened by 
one of the class secured by the foreclosed mortgage, inasmuch as 
we are of opinion that that decree, properly construed, does provide 
for the equal distribution of the proceeds of sale among ail the 
beneflciaries under the -mortgage. The averment of the pétition 
that the decree of Deeember 20, 1890, makes no provision for the 
payment of the interest coupons held by petitioners may be treat- 
ed as an inadvertent conclusion of law, not estopping the court 
or the petitioner. The facts entitling her to relief are stated, and 
the meaning of that decree, as well as others made later, is matter 
of law, for légal ascertainment If the decree of distribution is to 
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be construed as adjudging that the proceeds of sale are to be exclu- 
sively distributed in payment of tbe principal of the bonds secured 
by the mortgage, aod that holders of interest coupons are not enti- 
tled to considération, or to ai'y benefit of the common security, 
then appellee was entitled to nu relief, however erroneous the de- 
cree, inasmuch as she was, at least by représentation, a party to the 
cause in which that decree was made. Such a construction is 
wholly unauthorized. Conceding that her rights must dépend up- 
on the real meaning and légal effect of the decree of foreclosure, 
the decree of distribution, and the later orders made in the cause, 
we think the decree from which appellants hâve appealed was right. 
The decree of distribution, properly construed, was intended to deal 
with the ownership of bonds and their coupons under the gênerai 
désignation of "bonds." The decree of foreclosure had found that 
three interest coupons had matured and were unpaid. The mort- 
gage provided for a préférence of interest over principal, and it 
is inconceivable that the court meant that the principal should be 
paid in préférence to the coupons, or to exclude the coupons from 
considération as independent subjects of ownership. The case of 
a séparation of a bond from its coupons was doubtless not in the 
raind of the court, because at that time the bonds and coupons were 
in the hands of the same persons. The share to be paid to each 
bond was insufificient to pay both principal and interest, and it was 
unimportant to pay one sum on account of interest and another 
on account of principal. Hence the order that |658.70 should be 
paid "on each of said one hundred and twelve bonds, * • * 
with interest from December 20, 1890." This order clearly meant 
the bond with its proper coupons, — the coupons found thereon by 
the decree of foreclosure. This idea is f urther found in the direc- 
tion of the same decree which allowed appellants to deposit 150 
bonds, "with the coupons attached thereto," as a security for the 
payment of the distributive share due to the owners of the bonds 
not owned by them, when the question of ownership should be set- 
tled. The subséquent order allowing appellants to withdraw those 
bonds, and the later order allowing a withdrawal of the share due 
to bonds subsequently acquired by them, upon paying jnto court 
the bonds so purchased, contemplated a payment into court of a 
bond with its proper coupons, and ail sums withdrawn by appel- 
lants under such orders in excess of the share properly due to a 
bond without its coupons were inadvertent overpayments, and 
should be returned to the registry of the court, as improperly ob- 
tained. 

The objection to so much of the decree as is based upon coupons 
maturing after the decree of foreclosure is predicated upon the argu- 
ment that by the decree of foreclosure the coupons not matured were 
merged in the bonds. This may be admitted. But it does not 
dispose of the question. The circuit court regarded the accrned 
interest at date of foreclosure as preferred over the principal, and 
the principal of the bond with its annexed unmatured coupons as 
together constituting the principal of the bond. If the owner of 
such a bond chose to sever the bond proper from its unearned ooa- 
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pôns, hé thereby divided the bond. The holder of the several cou- 
pons would become equitably the owner of a proportion of the bond. 
The court therefore treated Mrs. Short, so far as she held coupons 
maturing before the decree of distribution and after the foreclosure 
decree, as equitably entitled to that part of the diyidend due on the 
principal of the bond represented by the proportion which the par 
value of the coupons bore to the par value of the bond from which 
it was taken. We see nothing inéquitable in this. The decree 
must be afifirmed, with costs. 



PECK et al. V. ELLIOTT. 

(Circuit Court of Appeals, Sixth Circuit March 2, 1897.) 

1. FEDERAI, Courts— JoBiiSDiCTioN— Possession of Rhs— Citizknship. 

The fact that the circuit court has possession of ail the assets of an 
insolvent corporation, for the purpose of windlng up its afEairs, in a suit 
pendlng In sueh court, gives It jurisdictlon to entertaln a pétition, ancillary 
to such suit, against a debtor of the corporation, to ascertain and enforce 
payment of hls debt, wlthout regai-d to the ciUzenship of the parties or the 
amount In controversy. 

3. Corporations — Increase of Capital. 

When the charter of a corporation or the gênerai law under which It Is 
Incorporated does not Impose any limitation upon the amount of capital 
which the Incorporators may venture in the business, nor require the 
amount of the capital to be stated In the certiflcate of organlzation, but 
such corporation is given power to flx by by-laws the amount of capital, 
the rule that there can be no Implied power to Increase the capital of a 
corporation, flxed by the charter or articles of Incorporation at a deflnlte 
sum, has no application; and an Increase of capital, by an amendment of 
the by-law flxing It, Is valld, and a subscrlber to such Increase Is bound. 
8. Saiie— Rbpbatj op Statiith. 

The provisions of section 5 of the Tennessee act of March 23, 1875 (Laws 
Tenu. 1875, c. 142), by which an increase of stock of a corporation Is permlt- 
ted by the action of the stockholders, were not repealed by the act of March 
27, 1883 (Laws Tenn. 1883, c. 163). 

4. Same— Tax os Increase of Stock — Présomptions. 

When a statute requlres the payment of a tax by a corporation upon In- 
creasing Its capital stock, and makes Its payment a condition précèdent to 
the exercise of corporate powers, a court, In a suit Involvlng the valldity 
of such an increase of stock, will présume, In the absence of proof to the 
contr^y, that the tax has been pald. 

5. Same — Acceptance of Incrbased Stock — Estoppel. 

One who has accepted increased stock of a corporation, and has taken the 
office of président of such corporation by vlrtue alone of such stock, is 
estopped to question Its valldity, on the ground of the nonpayment of a 
tax requlred to be pald by the corporation on Increaslng its stock. 

6. Same— SuBSCKiPTioNs— Issue bblow Par— Colorablb Transaction. 

Where increased stock of a corporation Is requlred by the terms of the au- 
thorlty for the increase to be sold at par, and the corporation buys from a 
subscrlber to the Increase a patent of no value to it, for the purpose of 
allowlng the subscrlber to get hls stock below par by credltlng the purchase 
price on bis subscrlption, and afterwards resells the patent to him for a 
nominal sum, such transaction, belng a mère évasion of the requirements 
of the issue of the stock, does not entltle the subscrlber to any crédit on 
hls subscrlption. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Tennessee. 
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The Southern Malléable Iron Company is a manufacturlng company, incor- 
porated in August, 1890, under the gênerai law of Tennessee. In November, 
1893, H. H. Peck and Charles D. McGuffey were appointed receivers under a 
bill filed in the TJnlted States circuit court for the Southern division of the 
Eastern district of Tennessee, by the Northern Banli of Kentueky, a judg- 
ment creditor, with a levy upon certain assets. The object of the bill was to 
préserve the property as an operatlve unit plant, coUect in Its debts, complète 
certain valuable contracta, and sell the property as a whole, including its good 
will, for the satisfaction of ail its debts aceording to priority of lien. The 
appellants under this bill were appointed receivers, and placed in possession 
of ail its assets of every kind. During the course of the proceedings usual 
to such a creditors' bill, the receivers filed a pétition, alleging the total inade- 
quaey of the assets to pay debts, and setting out that the appellee, J. M. El- 
liott, a director and président of the corporation, was a subscriber to the capi- 
tal stock of said company to the extent of 120y2 shares of $100 each, and was 
indebted on that account in a balance due thereon of $6,997.32, and that the 
Insolvency of the corporation rendered It necessary that this stock liability 
should be enforced. Leave of court was asked to file this pétition in the 
principal case, and that J. M. Eiliott be made a défendant thereto by proper 
process, and for a deeree against him to the extent of his unpaid stock liability. 
An order was accordingly made by the Honorable T>. M. Key, district judge, 
holding the circuit court, allowing the pétition to be filed, and ordering that pro- 
cess should issue as prayed. It may not be out of place to say that, after the 
filing of the original bill, otber bills were filed by creditors, including one 
for a foreclosure of a mortgage on the property of the company made to se- 
cure an issue of bonds. Subsequently ail thèse bills were consolidated, and 
ordered to proceed under the name and style of "Ross-Meehan Brake Shoe 
Foundry Company v. Southern Malléable Iron Company et al." Blliott was 
duly made a défendant to the proceeding begun by the receivers, and filed his 
answer, denying the Jurisdiction of the court; denying the jurisdietion to pro- 
ceed against him by pétition or bill in equity; and denying his liability as a 
stockholder. Proof was taken, and, upon a final hearing, the pétition of the 
receivers was dismissed. 72 Fed. 957. From this deeree, an appeal has been 
prosecuted, and errors assigned by the receivers. 

Thomas McDermott, for appellants. 
Geo. T. White, for appellee. 

Before TAFT and LURTON, Circuit Judges, and SAGE, District 
Judge. 

LURTON, Circuit Judge (after stating the facts as above). The 
jurisdiction of the court to entertain this pétition of the receivers 
against the appellee dépends upon its jurisdiction in the original case, 
to which this proceeding was wholly ancillary. This pétition is auxil- 
iary to the original suit. It is a pétition by the receivers asking the 
aid of the court to enable them to collect in an asset of the corpora- 
tion. It was filed by direction of the court under an order made in 
the principal cause. The jurisdiction of the court in the principal 
cause is not questioned, and cannot be in this collatéral suit. Comp- 
ton V. Railroad Co., 31 U. S. App. 486-529, 15 0. C. A. 397, and 68 
Fed. 263; Mellen v. Iron Works, 131 U. S. 352-367, 9 Sup. Ct. 781; 
Lumley v. Railroad Co., 22 C. C. A. 60, 76 Fed. 66. The fact that the 
circuit court had possession of ail the assets of the Southern Mallé- 
able Iron Company, for the purpose of winding up its affairs as an 
insolvent corporation, is the fact which made it admissible to bring 
a debtor of that corporation into the court, to the end that his debt 
might be ascertained and payment coerced. For the purpose of col- 
lecting in choses in action, the court might direct its receivera to 
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iustitute independent suits in that or courts of the state, or cause 
such debtors to be made défendants in the principal cause, and déter- 
mine for itself any question which migM be involved by tlie défenses 
to the claim. Such a proceeding would not involve any question of 
citizenship, or amount in controversy, nor mode of trial. The com- 
plète jurisdiction of the court over the res, the property and assets 
of this corporation, involved its right to bring before it persons ùav- 
ing possession of any of those assets, or having claims thereon, or who 
were indebted to it, and either itself hear and détermine ail contro- 
versies, or refer them to a master or to a jury, as it saw fit. A court 
of equity is not deprived of jurisdiction simply because a purely légal 
question becomes collaterally involved. It might, in its discrétion, 
submit such controversy upon issues made to a jury, or dispose of 
them without doing so. That the liability of appellee was one of a 
légal character did not operate to defeat the jurisdiction, and bring 
its proceedings against him to a stand. Thèse questions seem con- 
clusively settled by White v. Ewing, 159 U. S. 36, 15 Sup. Ct. 1018, 
a case which arose upon a like proceeding in the same court, and in 
which certain questions were certiâed by this court under the court 
of appeals statute. 

We corne, then, to the merits of the case. The défense to this stock 
liability is that the stock subscribed for by appellee was increase 
stock, and that there was no power in the corporation to increase 
its capital. In Tennessee, prior to 1870, ail charters were granted by 
spécial législation, Such charters, as in other states, usually deflned 
deânitely the amount of the capital stock of the company, or fixed 
.a maximum beyond which it should not go. By article 11, § 8, of 
the Tennessee constitution, adopted in 1870, it is provided as follows: 

"No corporation shall be created, or Its powers inereased or diminislied, by 
spécial laws, but the gênerai assembly shall provide by gênerai laws for the 
organization of ail corporations hereafter created." 

The "gênerai law" under which the Southern Malléable Iron Com- 
pany was organized was approved March 23, 1875, and is chapter 142 
of the Acts of Tennessee for 1875. That act prescribes a form of appli- 
cation to be followed whenever the corporation is one for the purposes 
of profit, and that the gênerai powers of such corporatins shall be 
those prescribed by section 5 of the act. The act contains no require- 
ment that the application for incorporation shall anywhere state the 
amount of the capital stock proposed to be invested in the business. 
Upon the contrary, the only provision in the act of 1875 touching 
the matter of capital stock is found in section 5, where it is said: 

"The corporation may, by by-laws, make régulations concerning the sub- 
scription for, or transfer of stock; fix upon the amount of capital to be in- 
vested in the enterprlse; the division of the same into shares; the time re- 
qulred for payment thereof by subscrlbers for stock; the amount to be called 
for at any one time." 

Judge Clark, who heard this case in the court below, was of opin- 
ion that this power should be construed as authorizing the corpora- 
tion "to fix only the original or initiatory stock of the company," 
and that this corporation, having, by a by-law, settled upon "the 
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amount of capital to be employed in the enterprise," was without 
power to subsequently increase tliis capital by an amendment of the 
by-law. He was further of opinion that the fact that Elliott, by 
virtue of this new stock, became a member of the corporation, a 
director, and its président, did not estop him from denying the valid- 
ity of the new stock, although creditors of the corporation were dé- 
pendent upon its collection for the satisfaction of claims presumably 
contracted upon the faith of the increased capital. This latter con- 
clusion was grounded upon the proposition that, where the corpora- 
tion is totally without power to increase its stock, the void act of 
increase cannot be adopted or ratified or the subscriber estopped 
in faTor of creditors. Scovill v. Thayer, 105 U. S. 143. That chan- 
ges in the amount of the capital stock do involve changes in organ- 
ization, and in the relative relation of the original stockholders 
towards the corporation and each other, is very évident. That such 
changes cannot occur without the consent of the shareholders af- 
fected is also elementary. How such consent is to be given dépends 
upon the organic law of the corporation. In the absence of some 
other binding provision in the constitution, that consent would hâve 
to be unanimous. But if the stockholder becomes such under a 
charter or statutory provision which subjects him, by the action of 
the directors or of a majority of the members of the corporation, to 
the liability of such change of relation growing ont of an increase 
of stock, he cannot complain. He has so contracted. Cook, Stocks 
& S. § 280; Thomp. Corp. § 78; Payson v. Withers, 5 Biss. 276, Fed. 
Cas. No. 10,864; Payson v, Stoever, 2 Dill. 427, Fed. Cas. No. 10,863; 
Railroad Co. y. Gammon, 5 Sneed, 567; Read v. Cas Co., 9 Heisk. 
545-553. In the case last cited, where a large increase in the cap- 
ital stock had been authorized, after the défendant in error had be- 
come a subscriber, Judge McKinney, referring to the effect upon the 
relative rights of original subscribers, said: 

"One of the terms of his subseription was that after organization the board 
of directors would hâve the power under the charter to increase the capital 
stocli from time to time, not exceeding one million of dollars. But [said the 
Judge] such increase of the capital stock could work no change in the rights 
or liabilities of the original subscribers, for the reason that the corporation 
continues to be the same entity, and for the further reason that it was part 
of the contraet of the original subscribers that the directors should hâve the 
power to Increase the capital stock." 

Where the capital is flxed in the charter, whether the charter 
be by spécial act of législation, or under a gênerai organization 
statute, the limit so settled by the charter itself cannot be exceeded 
unless authority to make an increase be plainly conferred in the 
charter or by statute. Eailway Co. v. Allerton, 18^ Wall. 236 ; Thomp. 
Corp. §§ 2076-2079; Mor. Priv. Corp. § 454; Beach, Priv. Corp. § 468. 
The reason is plain. Where the amount of the capital stock is 
defllnitely flxed by the charter itself, a departure therefrom would 
be to alter the charter itself. The gênerai rule that the powers 
of a corporation are those deûnitely granted and those necessarily 
implied from the character of the business it is authorized to carry 
on has application to any change of the authorized capital, and no 
authority to alter the capital thus defined will be implied. This is 
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the lirait of thé rule against thé power to increase by implication, as 
laid down in the authorities cited above. 

Mr. Morawetz, in his very carefully prepared text, states the prin- 
ciple thus: 

"A corporation has no ImpUed authorlty to alter the amount o£ its capital 
stock where the charter has definitely fixed the capital at a certain sum." 
Mor. Priv. Corp. § 434. 

So Mr. Beach says: 

"It is well settled that a corporation has no implied authority, either by 
resolution of the shareholders or by-law, to alter the amount of its capital 
stock where the charter has definitely fixed it at a certain sum." Beach, Priv. 
Corp. § 468. 

The cases cited in support of the text of both of thèse authors 
are ail cases where the amount of the capital was definitely flxed in 
the constitution of the company. The case before us is that of 
an incorporation under a gênerai law which does not impose any 
limitation whatever upon the capital which incorporators may ven- 
ture in their business. ISTeither does it require that the corporators 
shall in the constating instrument state what their capital is or 
is to be. No provision is made for any registration or other mode 
of publishing the amount of the capital of any company organized 
under this statute. The marked distinction between this and ail 
other such acts to which attention has been called lies in the fact 
that, under this law, the amount of the capital of any company form- 
ed thereunder constitutes no part of the organic law, but is dis- 
tinctly made a matter for corporate régulation, and relegated to the 
fleld covered by that branch of corporate law constituting the by- 
laws of the company. A by-law may regulate the exercise of a cor- 
porate power, but it cannot enlarge or alter the powers conferred 
by the charter or by statute. A by-law in its nature is subject to 
amendment, altération, and repeal. It cannot destroy or impair a 
right, and must therefore be a reasonable exercise of the internai 
management of the corporation. Eights may vest in members or 
others under a by-law which cannot be divested by subséquent altér- 
ation. A by-law is a subordinate law. It must not conflict with 
law, constitutional, statutory, or common, and must not conflict 
with the constitution of the corporation as found in its charter. 
Subject to thèse qualifications, a by-law is distinguishable from the 
charter of the corporation in the fact that it is stibject to altération. 
Thèse principles are primary, and need no support. 

If a corporation is giyen power to détermine upon its capital 
stock as a matter of internai régulation, it is difflcult to see why 
one détermination is the exhaustion of the power. Any matter 
which is the proper subject of régulation by by-law may be so reg- 
ulated from time to time as the corporate interests demand. The 
right to alter such a régulation when once made may involve vested 
rights, and for that reason be inadmissible without consent of ail 
affected. But the right to alter or amend a régulation which is the 
proper subject of corporate législation through by-law must dé- 
pend upon questions whoUy foreign to those involved by the as- 
sumption of powers not expressly granted. Hence it is that the 
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rule înTOked against an implied power of increase where tlie amount 
of the capital is definitely fixed by the charter or the statutory arti- 
cles of incorporation bas no application where the power to déter- 
mine upon the capital to be engaged is made one of the matters for 
internai régulation by by-law. 

But it is said that in Tennessee there was a well-settled, definite, 
public policy, which forbids the granting of an unlimited power of in- 
creasing the capital of such artificial créations. This public policy is 
supposed to be indicated by what is said in référence to old législative 
charters, wherein it is said was always found a deflnite amount of cap- 
ital. Whether this is so or not may be matter of dispute. But, assum- 
ing it to be so, we ând by the nineteenth section of this act of 1875 a 
very marked departure from any former policy in respect to the 
increase of the capital of such old législative charters. That section 
provides "that any corporation heretofore created by an act of the 
gênerai assembly which may désire to change its name, increase its 
capital stock, or obtain any powers granted by this act, shall hâve 
the right to do so, by the board of directors of said corporation copy- 
ing such amendment and making an application," etc. Then follows 
a form of application and a direction that, when the same has been 
acknowledged and probated and iiled with the secretary of state in 
the manner provided for articles of original incorporation, the desired 
amendment shall become ipso facto a part of such old charter. The 
whole matter is set in motion by the directors, and no one may deny 
or question the granting of the powers thus applied for. By the sub- 
séquent act of 1883, being chapter 163 of the Acts of 1883, this same 
easy mode of increasing capital stock is extended to corporations there- 
tofore created under a gênerai law which gave to chancery courts the 
power to organize corporations. Now, whether section 19 of the 
act of 1875 and the act of 1883 be construed as working an increase 
of capital stock by the mère application of the directors, or as merely 
conferring a power of increase to be subsequèntly exercised by the 
members of the corporation to be afEected, we shall not stop to con- 
sider. In one event the directors alone would be able to increase the 
stock of any such company to any extent they saw fit. Upon the other 
construction the applying corporation, acting alone through its direct- 
ors, would obtain for their corporation an unlimited right of increas- 
ing capital stock, whenever the members chose to exercise it. It is 
thus very évident that, when this act was passed, there was no deflnite 
législative policy prohibiting the granting of a right to increase the 
capital of such companies, to be exercised at the will of the corpora- 
tion concerned. The liberality of the législature in this respect 
towards thèse old législative irrepealable charters would not lead us 
to expect any less liberality towards the new brood of corporations 
anticipated under the législation then in hand, especially as the same 
act reserved the right to repeaJ, alter, or amend the law under which 
they were to organize. Neither does the power to increase imply or 
involve the power of decrease. Very différent questions of public 
policy are involved by a power of diminishing capital invested in 
such companies. The rights of creditors would be affected by a 
decrease. Their rights are not injuriously involved by an increase. 
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To decrease the capital of such a Company would be, in most cases, 
to withdraw capital pledged to the fortunes of the adventure. Thèse 
reasons hâve led the courts with great unanimity to hold that the 
power of increasing the capital does not involve or imply the power 
to decrease. Sutherland v. Olcott, 95 N. Y. 94 ; Moses v. Bank, 1 Lea, 
398-408; Sait Co. v. Curzon, L, E. 3 Exch. 33-42; Seignouret v. Insur- 
ance Co., 24 Fed. 332; Spell. Priv. Corp. § 770; Smith v. Goldsworthy, 
4 Adol. & E. (N. S.) 430; Cook, Stocks & S. § 281; Mor. Priv. Corp. § 
434. That an increase in the capital stock goes to the very foundation 
of the organization, and changes the relation between original sub- 
scribers and the corporation, must be admitted. It furnishes a con- 
sidération which might move the législative authority to withhold 
or regulate the power. But in the last analysis this is a matter which 
affects members alone. If they become such, subject to such changes, 
they cannot complain. No question of public policy is involved by 
this considération. Under this act, the power of increase is vested in 
the whole corporation to be exercised by the shareholders. Under 
such a power, the directors alone cannot authorize an increase. Rail- 
way Co. V. Allerton, 18 Wall. 233; Eidman v. Bowman, 58 111. 444; 
Brice, Ultra Vires (3d Eng. Ed.) 380. 

Thèse considérations lead us to the conclusion that where, by the 
constitution of a corporation, it is given power to flx upon the amount 
of capital stock to be engaged in the business by by-laws, an increase 
of capital by an amendment of the by-law is valid, and a subscriber 
bound. The case is like that of a corporation whose capital, by 
charter provision, is limited by a maximum named therein. In such 
a case an increase is valid, provided it does not exceed the charter 
limit. Brice, Ultra Vires (3d Eng. Ed.) 280; Gray v. Bank, 3 Mass. 
364; Eailroad Co. v. Cushing, 45 Me. 524-532; Cook, Stocks & S. § 281. 
This question has not been decided by the suprême court of Tennessee. 
The question was mooted in Cartwright v. Dickinson, 88 Tenn. 476- 
487, 12 S. W. 1030, but expressly reserved. 

The case of Insurance Co. v. Kamper, 73 Ala. 325, has been much 
relied upon by appellee. It is not in point. The Alabama law 
required that the constating instrument should state the amount of 
capital proposed to be employed. This became a definite sum stated 
in the charter. The fact that the application also stated that the 
sum named was subject to increase was a nullity. It was an unauthor- 
ized power injected into the application. The Tennessee statute con- 
tains, as we hâve already stated, no requirement that the application 
shall flx the amount of the capital. 

This brings us to the Tennessee act of March 27, 1883, being chap- 
ter 163 of the Acts of 1883. That act is as follows: 

"That any persons organlzed as a corporation under a charter granted by a 
ehancery court of this state, or under the Acts of 1875, chapter 142, approved 
March 25, 1875, who may désire to, to change the name of such corporation, 
increase its capital stock, or obtain any power granted by the act entitled 'An 
act to provide foi the organization of corporations,' approved March 23, 1875, 
shall hâve the right to do so under and in the manner provided by section 19 
of said act, which provides for the amendment of charters granted by the 
législature, and with the like effect as therein provided: provided, that this 
act shall in no way apply to or affect corporations where suits hâve already 
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been brought to déclare theîr charters void, and shall bave no effect on any 
kind of litlgatlon or sults now pendlng agalnst such corporation, for any pur- 
pose." 

ThiB it is urged is a repeal by implication of the provision in 
the ac't of 1875 which we construe as permitting an increase of 
stock tlirough corporate action of Btockliolders. This act deals 
with two distinct classes of corporations, — those organized under the 
act of Jan. 30, 187 L, autliorizing chancery courts to organize cor- 
porations with the powers conferred by the act, and those organ- 
ized under the act of 1875. The language of the act is gênerai, 
but it is manifest that some of the subjects with whicli it deals re- 
late to but one of the two classes of corporations, while others are 
eommon to both. Thus, it is provided that persons organized un- 
der either of the two gênerai laws referred to, "who may désire to," 
may hâve three distinct privilèges. First, they may change the 
name of the corporation. Second, they may increase the capital 
stock of the corporation, or obtain the power to increase the capital 
stock, as thèse words may be construed. Third, they may obtain 
the powers granted by the act of 1875. Tlie words of the act in 
furtherance of the intention must be taken distributively, "redendo 
singula singulis." They should be applied to the sabject-matter 
to which they relate, as indicated by the context. Suth. St. Const. 
§ 282. "Persons organized as a corporation under" the act of 1875 
cannot possibly wish to obtain the powers with which they are 
already vested. This provision must therefore be referred to cor- 
porations not organized under the act of 1875. This principle of 
construction, being clearly applicable to this act, may be properly 
applied to so much of the act as refers to the subject of an increase 
of capital stock. If this act be construed as one by which the 
power to increase capital stock is to be obtained by such an amend- 
ment, to be exercised by the members of the corporation, then that 
power already existed, and thèse words should be referred to the 
other class of corporations where the power did not exist. The 
power to change the corporate name did not exist under either class 
of articles of association. This part of the act may therefore be 
regarded as applicable to both classes of corporations. 

The act of 1883 contains no repealing clause, and the argument 
for repeal of the power of increase by by-law, which we find in the 
fifth section of the act of 1875, has no basis, if the rule of construc- 
tion we hâve applied be sound. But if the maxim, "Redendo sin- 
gula singulis," has no proper application, and ail the provisions of 
the act be held as intended to apply to corporations organized under 
the act of 1875, then there is no room for an implied repeal of that 
power, if the act of 1883 be construed as conferring on the directors 
the power to increase the capital by simply making the application 
prescribed. Such a power of increase by action of the directors 
would not be necessarily inconsistent with the power of increasing 
by action of the shareholders through by-law. The whole subject 
would not be covered by the new act. Repeals by implication are 
not favored, and will not be presumed if the two acts can stand to- 
gether. Eepugnancy in principle merely is not enough to work a 
79 F.-2 
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repeal, unless it is clear that the new législation is intended to cover 
the whole field. Suth. St. Const. § 137; Cate v. State, 3 Sneed, 120; 
Durham v. State, 89 Tenn. 723 et seq., 18 S. W. 74. On the other 
hand, if the act be construed as a method by which corporations 
not having the power of increasing capital may obtain the power, 
then the inclusion of corporations organized under the act of 1875, 
among those intended as benefliciaries, would not repeal a power 
aiready existing, there being no différence in limitation or method 
between the existing power and that to be obtained by applying for 
the amendment. So far as that act may be regarded as a législa- 
tive opinion that the power of increase did not exist under the act 
of 1875, such opinion, though entitled to some considération, would 
not be of any considérable weight, and is offset by a contrary opin- 
ion evidenced by the repeal of the act by the act of April 7, 1893 
(Acts Tenn. 1893, p. 299), and the substitution of no other mode of 
increasing capital. This express repeal would leave no mode by 
AA'hich such companies might lawfully increase their capital stock, 
unless the power existed under the act of 1875, — a condition of 
things which we cannot assume the législature to deliberately intend 
in view of the législative history of this subject. 

Another objection to a decree against appellee remains to be con- 
sidered. The eighth section of the revenue act of 1891 provided, 
among other things, that every corporation increasing its capital 
should pay a certain privilège tax upon the increase ; "and no such 
corporation, joint-stock company, or association shall bave or ex- 
ercise any corporate powers until the said tax shall hâve been paid. 
And the secretary of state shall not file or record any charter, cer- 
tiflcate of incorporation, or articles of association, or certify or 
give any certificate to any corporation, joint-stock company, or as- 
sociation until the foregoing tax bas been paid; and no such com- 
pany, incorporated by any spécial act of the législature, shall go 
into opération, or exercise any corporate powers or privilèges, un- 
til said tax has been paid." There are several answers to this: 

First. It does not appear that this tax has not been paid. The 
court will not présume that this tax law has been violated, but will, 
on the contrary, présume that the law has been complied with. 
Young V. Iron Co., 85 Tenn. 189, 2 S. W. 202. 

Second. This défense is not open to appellee. If the corporation 
had the power to increase its stock, the failure to pay this tax is 
a mère irregularity, against which the appellee, by his acceptance 
of the stock and his taking the office of président by virtue alone 
of his stock, has estopped himself. The case in this aspect falls 
under the cases of Handley v. Stutz, 139 U. S. 417, 11 Sup. Ct. 530, 
and Veeder v. Mudgett, 95 N. Y. 295. That this increase was made 
by a resolution of the stockholders clearly appears. A by-law is 
nothing more nor less than a resolution of the members of the in- 
corporation. This resolution was unanimously passed. EUiott 
claimed a crédit for |3,012.50, for a patent right assigned to the com- 
pany in part payment on his stock. This arrangement was made 
as a means of letting Elliott hâve the stock at less than par, its 
capital having been impaired by losses, so that its actual value 



CENTRAL TRUST CO. V. EAST TENNESSEE LAND CO. 19 

was legs than 75 per cent, of its par value. The difficulty to be met 
was not that increase stock might not in good faith be sold at less 
than par, but in the fact that the by-law authorizing the increase 
required the new stock to be sold at par. EUiott made the transfer 
of this patent right July 6, 1892, and on January 31, 1893, the di- 
rectors passed a resolution in the following words: 

"Resolved. that, for and In considération of tlie sum of $1.00, the right 
transferred ta this company by J. M. Elliott, Jr., for the manufacture of his 
vertical hook coupler, be, and Is hereby, transferred baek to him. AU rights 
by this transfer are released and conveyed bacli to him, the same as though 
said transfer made on the 6th day of July, 1892, had not been made." 

The arrangement by which this patent right was to be taken at 
the price flxed was for the purpose of evading the condition pre- 
scribed by the shareholders, namely, that the increase stock should 
be sold at par. This seems to hâve been known to Elliott. The 
résolution by which he reacquired the patent, at the nominal sum 
of one dollar, must be construed either as a rescission of the agree- 
ment for the purchase of his patent, or as but a part of the origi- 
nal illégal scheme by which the limitation upon the power of the di- 
rectors to sell the new stock at less than par was to be evaded. 
In either event, the appellee is not entitled to the crédit, it not ap- 
pearing that the patent was of any value to the corporation while 
it held the title. The subséquent agreement of the receivers to al- 
low this crédit was a mère proposed compromise settlement, and 
never carried ont, appellee ref using to pay the balance due upon ob- 
taining such crédit or to give his notes therefor. 

The decree must be reversed and remanded, with direction to 
enter a decree against appellee for $6,997.32, with interest from the 
filing of the pétition of the receivers. Appellee will pay the costs 
of this court and costs under the pétition in the court below. 



CENTRAL TRUST CO. v. EAST TENNESSEE LAND CO. et aL (FORD, 
EATON & CO., Interveners). 

SCHUMACHER et al. v. SAMB. 

(Circuit Court, E. D. Tennessee. Mareh 6, 1897.) 

1. Bquitt — Mastkr's Report. 

The report of a master upon a question referred to him will not be dis- 
turbed, exeept in case of clear error. 

2. Receivers of Corporation"s— Disapfirmance of Contracts. 

The receiver of an insolvent corporation is not bound to carry out its 
executory contracts, unless he elects to do so for the best interests of the 
estate in his charge, and such a contract cannot be enforeed against a re- 
ceiver who bas not slgnified his adoption of it, but bas reslsted its enf orce- 
ment. , 

S. Sale op Laîtd— Action for Damages. 

The vendor of land contracted to be sold to a corporation which has 
since beeome insolvent, and whose estate is being administered, in case the 
receiver elects not to go on with the contract, has a claim in damages f or 
the breach, but it is a claim at large, and not accompanied by a vendor's 
lien. 

Upon the Intervening Pétition of Ford, Eaton & Co. 
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White & Martin, for Ford, Eaton & Co. 

Geo. W. Easley and Prichard & Sizer, for East Tennessee Land 
Co, 

SEVERENS, District Judge. In tiiis case the petitioners seek 
to recover the purchase price of some land whicli the petitioners 
claim to hâve sold to the East Tennessee Land Company by ex- 
ecutory contract prier to the commencement of this suit, and for 
the enforcement of an alleged vendor's lien upon the land so sold. 
The master io whom this and other matters were referred has re- 
ported against the petitioner, placing his décision upon the lack of 
a good title in the petitioners. As appears from the facts dis- 
closed, there are several questions of doubt in regard to whether 
the petitioners are entitled to recover, and, if so, whether upon the 
footing of the contract for the contract price, or whether they would 
be limited to damages consisting of the différence between the con- 
tract price and the actual value of the land. The pétition cannot 
be treated as one for the spécifie performance of the contract, for 
that has already been denied by a former decree of this court, so 
that their footing hère must stand upon the right in a common-law 
suit to recover damages to which they may be entitled, that remedy 
being reserved to them. There is some controversy in the déci- 
sion of the courts upon the question whether a vendor, upon tender- 
ing a deed which is refused by the vendee, can recover the con- 
tract price; and in some quarters it is held that, inasmuch as a 
common-law court has no authority to compel a spécifie perform- 
ance, and the resuit of the suit will be to leave the title in the ven- 
dor, the proper measure of damages is the différence between the 
contract price and the value of the land. This question arises in 
the présent instance, for there would be no vendor's lien for mère 
unliquidated damages resulting from the refusai of the vendee to 
go on with the contract. Practically, the présent suit to compel 
payment of the purchase money upon tender of conveyance, with a 
prayer for the enforcement of a vendor's lien, amounts to a suit 
for spécifie performance. Another question of doubt and of difi3- 
cnlty is whether the exécution of a deed by one of two executors 
in whom a former owner of the land vested a power of sale was 
valid, or was capable of confirmation by the separate act of the 
other exécuter, performed several years later. Other objections 
are raised by the receiver, which I will not stop to consider. 

It appears from the foregoing statement that the question of the 
suflQciency of this title was fairly a matter for détermination by the 
master. The rule applicable to a master's report is that it will not 
be disturbed except in case of clear error; and it seems to the court 
that the petitioner does not show such a state of the case as would 
warrant the court, under this rule, to reverse the master's décision. 
Tilghman v. Procter, 125 U. S. 136, 8 Sup. Ct. 894; Kimberly v. Arms, 
129 U. S. 512, 9 Sup. Ct. 355; The Cayuga, 8 C. C. A. 188, 193, 59 Fed. 
483. But there is another ground which is not stated expressly as a 
ground of his action by the master, but which, nevertheless, is ap- 
parent upon the facts of the case. This contract, when the receiver 
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was appoînted, was executory. The receÎTer was not bound to ex- 
écute that contract, but miglit adopt it or not, as he should think 
for tbe best interests of the estate committed to his charge. Being 
in charge of an insolvent estate, he could elect whether he would 
exécute the contract, or abide the damages resulting f rom its breach ; 
and in exercising his discrétion he may properly take into account 
the equities of the holders of other unperformed obligations of the 
East Tennessee Land Company. Wabash W. Ry. Go. v. United 
States Trust Co., 150 U. S. 287, 14 Sup. Ot. 86; Dushane v. Beall, 
161 U. S. 513, 515, 516, 16 Sup. Ct. 537. He has at no time signiâed 
his adoption of the contract, but, on the contrary, has resisted its 
enforcement. No doubt, there would still be left to the vendor a 
claim in damages for the breach of the contract if at the time when 
it went into insolvency and was transferred to the receiver a cause 
of action had arisen; but this would be a claim at large, and would 
not be accompanied by a vendor's lien. If the petitioner in this 
case was proceeding for relief of that kind, it ought probably to be 
allowed; but, as that is not the object of the pétition, and would, 
in the existing state of the main case, be substantially fruitless, it 
is not supposed to be worth while to deal with the pétition on that 
aspect further. For the reasons above stated, the exception to the 
master's report will be overruled. 



TJNITBD STATES t. GUGLARD et al. 

(Circuit Ciourt, S. D. California. February 1, 1897.) 

No. 689, 

L EQniTT JuKTsnicTioN— Enjoin-tncs Trespasses— Acoountino. 

A bill alleging trespasses by défendant on the plaintllï's land, and the futting 
and removal of growing timber therefrom, to the in jury of the inheritance, 
with threats by défendant to continue such trespasses, and praying an in- 
junction to restrain the same, States a case for équitable relief; and a court 
of equity, having acquired jurisdiction under such bill, will decree an acccunt 
and satisfaction for the injuries already done. 

2. EqniTY PLEAruN-r;— Multifauiousness. 

A bill in equity, alleging trespasses on the plaintiffs land, and cutting and 
removal of timber therefrom by one défendant and the purchase and disposai 
by another défendant of the timber so eut and removed, and thereupon pray- 
ing an injuuction against the cutting and removal of the timber, and an ac- 
counting by both défendants, is not multifariou». 

On Demurrer to the Bill. 

George J. Denis, U. S. Atty. 

Walter F. Haas, S. O. Houghton, and Chas. D. Houghton, for de- 
fendants. 

WELLBORN, District Judge. The bill allèges that complainant 
is, and since the SOth day of May, 1848, has been, the owner of cer- 
tain lands therein described, and that said lands are not minerai; 
that there has been growing on said lands a large quantity of tim- 
ber, trees, and wood; that on the Ist day of October, 1893, and 
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at other dates and times between said date and the filing of the 
bill, the défendant Fidella Guglard, without license or authority 
therefor, wantonly and unlawfully eut and removed, and is still 
wantonly and unlawfully cutting and removing, a large part of the 
timber, trees, and wood growing on said lands; that the exact 
amount of trees, timber, and wood so eut and removed is unknown 
to complainant. The bill further allèges that the défendant Anson 
L. Hamilton, and other parties to the complainant unknown, hâve 
purchased and received from said défendant Fidella Guglard said 
timber, trees, and wood so eut and removed from said lands; that 
said Hamilton has sold and disposed of to other parties, to the com- 
plainant unknown, the timber, trees, and wood so purchased and 
received by him as aforesaid, and realized therefrom large sums of 
money, the exact amount of which is to complainant unknown; that 
prior to the filing of the bill complainant made written demand 
upon said défendant Hamilton for an accounting of the amount of 
timber, trees, and wood purchased and received by him, as afore- 
said, and also the value thereof, at the times and places when and 
Where the same were so received by him, and also the sums of 
money for which the same were sold by him, and the sums of money 
received by him from said sales, and the profits realized thereon, 
and demanded that said défendant account to complainant for the 
balance due from said défendant to the United States; but to so 
account, or at ail, said défendant Hamilton has neglected and re- 
fused, and does still neglect and refuse. The bill further allèges 
that the .défendant Fidella Guglard "has threatened, is threatening, 
and intends to, and, unless restrained by this honorable court, will, 
wrongfully and unlawfully eut and chop down ail of the timber, 
trees, and wood growing and being on said section twenty-three, 
and will remove the same, and cause the same to be removed, from 
said section twenty-three, to the great and irréparable in jury of 
this complainant; and said défendant Fidella Guglard has also 
threatened, and is threatening, and intends to, and, unless restrained 
by this honorable court, will, wrongfully and unlawfully eut and 
chop down ail of the timber, trees, and wood growing and being 
on" said lands, "and will remove the said trees, timber, and wood, 
and cause the same to be removed, to the great and irréparable in- 
jury of this complainant" The prayer of the bill is for an injunc- 
tion against the défendants, restraining the further cutting or re- 
moval of wood on said lands, and for an accounting from eaeh of 
said défendants for the timber, trees, and wood received by them re- 
spectively. The défendant Hamilton demurs to the bill for want 
of equity, for multifariousness, and for lack of necessary parties. 

The last-named ground of the demurrer is not urged in defend- 
ant's brief, and requires now no further notice than the statement 
that it is untenable. The other grounds will be examined in the 
order in which they are above stated. 

1. Is the case made by the bill within the jurisdiction of a court 
of equity? From the brief of complainant I extract the following: 
"The theory of complainant's bill of complaint is that the bill shows that com- 
plainant is entitled to the relief of an injunction against the défendant Guglard; 
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that tWs relief of an Injunction against Guglard is the prîmary relief sought by 
the bill, and gires a court of equity jurisdiction of the suit; that, where a court 
of equity has thus acquired juiisdiction of a suit it will grant whatever other 
relief is proper, even though such relief is légal in its kind, and could hâve been 
obtained by an action at law; that this ineidental relief is given to prevent a 
multiplicity of suits, a court of equity abhorring multiplicity; that while a court 
of equity, under the statutes now in force, will not take jurisdiction of a suit 
for discovery, where diseovery is the only relief sought, and while the same niay 
possibly be true of an acoounting, where the subject-matter of the account is 
not uncertain, and does not arise out of a eontract, express or implied, and where 
the items of the account are ail on one sàde, still, where the eomplainant shows 
himself entitled primarily to an injunction, or to some other équitable relief, the 
eomplainant is entitled, in a court of equity, both to an acconnting and to a dis- 
covery, as an incident to the primary relief to which he shows himself to be en- 
titled; that for the foregoing reasons the eomplainant is entitled to an accounting 
and to a discovery as against the défendant Guglard, as well as the primary re- 
lief of an injunction against the défendant Guglard; that the court, as a court 
of equity, having acquired jurisdiction of the suit by reason of the fact that the 
bill shows the eomplainant to be entitled to the primary relief of an injunction 
against the défendant Guglard, the défendant Hamilton is a proper party défend- 
ant, because his being a party is necessary to prevent a multiplicity of suits; 
that, being a proper party défendant, the court may grant any proper relief 
against Hamilton, even though such relief is légal in its kind; and that for this 
reason eomplainant is entitled to an accounting and to a discovery from said de- 
fendant Hamilton, as well as from the défendant Guglard." 

The demurring défendant nrges that the bill does not state a 
case for équitable relief, for the reason that the mère cutting of 
growing trees is not such trespass as a court of equity will enjoin. 
In this I cannot concur. Any injury to the inheritance or sub- 
stance of the estate is irréparable. Growing trees are a part of 
the land whereon they grow, and their destruction is an injury to 
the substance of the estate. One of the authorities, at least, cited 
by défendant (Mining Co. v. Fremont, 7 Oal. 317), erpressly sus- 
tains this yiew. From that case (page 323) I quote as followa: 

"In the case of Gates v. Teague (Oct. term, 1856; not reported), this court held 
that the mère allégation that the injury was irréparable would not, in itself, be 
suffioient, but the complaint must show how. The same is stated as the rule in 
the case of Amelung v. Seekamp, 9 Gill. & J. 474. This is, no doubt, the correct 
rule, and facts must be stated to justify the conclusion of irréparable injury. 
But in the cases of mines, timber, and quarries the staîement of injury is suf- 
ficient. In the nature of the case, ail the party could well state as matter of fact 
is the destruction of the timber in the one case, and the taking away the minerais 
in the other." 

The authorities cited by eomplainant on this point are to my 
mind, conclusive against defendant's contention. Silva v. Garcia, 
65 Cal. 591, 4 Pac. 628; Mining Co. v. Clarkin, 14 Cal. 544; 2 Story, 
Eq. Jur. § 929; Thomas v. Oakley, 18 Ves. 184; Smith v. Bock, 59 
Vt. 232, 9 Atl. 551; Wood v. Braxton, 54 Fed. 1005-1008; Erhardt 
V. Boaro, 113 U. S. 537, 5 Sup. Ct. 565; U. S. v. Gear, 3 How. 120. 
See, also, U. S. v. Brighton Kanche Co., 26 Fed. 218; Id., 25 Fed. 
465; Fost. Fed. Frac. § 215; Hicks v. Michael, 15 Cal. 107; Min- 
ing Co. V. Fremont, 7 Cal. 317; and More v. Massini, 32 Cal. 590. 
Where a bill shows cause for équitable relief by injunction to stay 
destructive and continuons trespass in the nature of waste, the 
court, to prevent another suit, will decree an account and satisfac- 
tion for the injuries alrèady done. Collège v. Bloom, 3 Atk. 262; 
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Lee V, Alston, 1 Brown, (Jb.. 194; Pom. Eq. Jur. §§ 231-237; Brooks 
V. Stolley, 3 McLean, 528, Fed. Oas. No. 1,962; Semon v. Freitag 
(Ky.) 29 S. W. 320; Consolidated Wyoming Gold Min. Co. v. Cham- 
pion Min. Co., 63 Fed. 540. And when jurisdiction is thus acquired, 
the fact tliat the items of thé account are ail on one side does not 
affect the rule. In some of the cases cited above there was no mu- 
tuality in the accounts. As already stated, complainant's right to 
an injunction is sufiScient to sustain the jurisdiction of a court of 
equity, and, in the exercise of such jurisdiction, the court will grant 
ail the relief which the circumstances of the case require. 

2. The remaining question is whether or not the bill is multifari- 
ous by reason of a misjoinder of parties défendant. "It is impossi- 
ble to lay down any gênerai rule as to what constitutes multifarious- 
ness in a bill in equity. Every case must be governed by its own 
circumstances, and the court must exercise a sound discrétion." 
Gaines v. Chew, 2 How. 619. In Von Auw t. Fancy Goods Co., 69 
Fed. 450, it is said: 

"The rule of multifariooisness has recently been summed up in Gibson's Suita 
in Ohancery (section 292; quoted in 1 Beacli, Mod. Eq. Prac. § 129) in a manner 
which commends itself to my judgment. He says that to inake a bill demurrable 
for multifariousness it must contain ail of the following characteristics: First, 
two or more causes of action must be joined against two or more défendants; 
second, thèse causes of action must hâve no connection or common origin, but 
be sépara te and independent; third, the évidence pertinent to one or more of the 
causes must be wholly impertinent as to the other or others; fourth, one or more 
of the causes of action must be capable of being fuUy determined without bring- 
ing in other cause or causes to adjust any of the légal or équitable rights of the 
parties; fifth, the decree as to one or more of the separate or independent causes 
must be conclusive against one or more of the défendants, and the decree proper 
as to the other cause or causes must be conclusive against the other défendants 
or défendant; sixth, the relief proper against one or more of the défendants on 
one or more of the separate and independent causes of action must be distinct 
from the relief proper against the other défendant or défendants of the other 
cause of action; seventh, the satisfaction of the proper decree by any of the de- 
fendants to the extent of his alleged liability on any one or more of the distinct 
causes of action must not be a satisfaction of a proper decree against the other 
défendant or défendants on the other cause or causes of action; and, eighth, 
the multifariousness must be apparent, and the misjoinder of distinct causes of 
action manifest." 

Applying this doctrine to the case at bar, there appear three rea- 
sons why the bill is not multifarious : First. The causes of action 
joined against the défendants hâve some connection and common 
origin. A cause of action exists against both défendants to re- 
cover the value of certain timber. The timber is the same in both 
cases. Both causes of action hâve their common origin in the un- 
lawful cutting and removal of this timber. Second. The évidence 
pertinent to the cause of action against Guglard is necessary to a 
recovery from Hamilton of the value of the timber purchased by 
him from Guglard. Third. Oomplainant cannot be doubly compen- 
sated for the same injury, and the satisfaction of a decree for money 
against either of said parties would be, pro tanto, a satisfaction of 
a decree against the other. I hold that Hamilton is a proper party, 
and that the objection of multifariousness is not well taken. On 
this point, see Gaines v. Chew, 2 How. 619, and note, and XJ. S. T. 
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Flournoy Live-Stock & Real-Estate Co., 69 Fed. 886. Demurrer 
overruled, and défendant assigned to answer the bill at next nile 
day. 



GENERAL ELECTRIC CO. t. LA GRANDE EDISON ELECTRIC CO. et ftl. 
(Circuit Court, D. Oregon. February 24, 1897.) 

MORTGAQES— FORECLfiaURE BT BONDHOLDEKS — TRUSTEES. 

Holders of bonds secured by a mortgage made to a trustée cannot ignore the 
trustée, and foreclose the mortgage by a suit in their own names, witiiout show- 
ing that they liave requested the trustée to taise advantage of a default of the 
mortgagor, and that he has refused or unreasonably neglected to do aft. 

F. V. Holman, for plaintiff. 

G. A. Dolph, for défendant Security Savings & Trust Co. 

BELLESTGER, District Judge. This is a suit to foreclose a mort- 
gage given by the La Grande Edison Electric Company to the Security 
Bavings & Trust Company, trustée, to secure the payment of certain 
bonds of the mortgagor company held by the complainant company. 
The trust company demurs to the bill of complaint, and the question 
is presented as to whether the bondholders can ignore the trustée, 
and foreclose the mortgage by which their bonds are secured, with- 
out showing that the trustée has failed in its duty to do so. A num- 
ber of cases are cited in support of the bondholders' right to prose- 
cute such foreclosure, those mainly relied upon being the foUowing; 
Morgan's L. & T. E. & S. S. Co. v. Texas Cent. Ey. Co., 137 U. S. 171, 
11 Sup. et 61; Eailroad Co. v. Fosdick, 106 U. S. 47, 1 Sup. Ct. 10; 
Mercantile Trust Co. of New York v. Missouri, K. & T. Ey. Co., 36 
Fed. 221. Morgan's L. & T. E. & S. S. Co. v. Texas Cent. Ey. Co., 137 
U. S. 171, 11 Sup. Ct. 61, involved the question whether the trustée 
could proceed to a foreclosure and sale to pay the principal as well 
as the interest, without averring and proving that the bill had been 
filed for that purpose by request of the holders of 75 per cent, in 
amount of the outstanding bonds. It was contended that the trus 
tee was so far subjected to the wishes of the bondholders that it was 
without right or power to proceed to a foreclosure for the collection 
of the principal sum before the date of payment in course, except up- 
on the request of the holders of 75 per cent, in amount of the out- 
standing bonds. The court, in its opinion, says: 

"We do not agrée with this view. Whenever default upon the interest should con- 
tinue sixty days after maturity and demand, then and thereupon it was declared that 
the principal of ail the bonds should be and become immediately due and payable, 
and that the trustée, upon the request of the holder or holders of seventy-iive per 
cent, of the outstanding bonds, and written notice thereof be served on the New 
York agency of the mortgagor, where the bonds and coupons were made payable, 
might talie possession and operate the road; and upon like request it was made the 
duty of the trustée to foreclose the mortgage, and, after advertisement, sell the prop- 
erty at public auction to the highest bidder for cash. Hence, although, as to the 
particular form of foreclosure and sale at public auction hj advertisement, and 
without the aid of the court, the proper construction would be tbat that course could 
not be taken without the request prescribcd, this not only did not limit the power of 
the trustée to proceed by application to a court of equity to foreclose, but each of the 
mortgages contained near its close the foUowing clause: 'It is hereby further agreed 
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that nothlng herein contained shall be held or construed to prevent or interfère vrith 
the foreclosure of this instrument, the appointaient of a receiver, or any other act 
or proceeding appropriate in such cases, by any court of compétent jurisdiction.' 
There was nothing in the mortgages which took away the inhérent right of resort 
to the court, and this clause did not impart what existed without it, but its insertion, 
evidently out of abundant caution, made it perfectly clear that the provisions relied 
on by the appellants did not apply to foreclosure by bill in equity, but to the cumu- 
lative remedy specifled. It is easy to see why taking possession and selling without 
the intervention of the court should be guarded against, and the trustée not be re- 
quired or allowed to proceed in that summary manner except on the request of a cer- 
tain percentage of the holders of the bonds. Such proceedings might resuit in in- 
jury, which could not be predicated of those regularly taken in a court of equity. 
Arbitrary procédure by the trustée was not désirable, in view of the interests 
of both mortgagor and the bondholders as a class, while each wonld find the protec- 
tion to which it might be entitled at the hands of the court. Mercantile Trust Co. of 
New York v. Missouri, K. & T. Ry. Ce, 36 Fed. 221." 

In short, the effect of the décision is that the trustées were re- 
stricted in their right to take possession and sell without the inter- 
vention of the court until such time as three-fourths of the bond- 
holders might request that procédure, but that the right to foreclose 
by suit in equity did not dépend upon any such condition. 

The case of Baiiroad Co. v. Fosdick, 106 U. S. 47, 1 Sup. Ct. 10, is 
a case where the bonds provided that should default be made in the 
payment of any half year's interest, and continue for six months, 
thereupon the principal of ail the bonds should become due and pay- 
able, "and the trustées may so déclare the same, and notify the Com- 
pany thereof ; and, upon the written request of the holders of a ma- 
jority of the bonds then outstanding," the trustées "should proceed 
to coUect both principal and interest of ail such bonds outstanding 
by foreclosure and sale of said property or otherwise as therein pro- 
vided." Two questions were presented: (1) Whether the court 
could require the payment of the principal of the debt, and order the 
sale of the mortgaged property therefor on default in payment of 
interest; and (2) whether there could be a decree of foreclosure with- 
out proof of the written request of the holders of a majority of the 
bonds. Both of thèse questions were decided in the affirmative. 
The court says : 

"But inasmuch as, by the terms of the first article, the conyèyance is declared to 
be for the purpose of securing the payment of the interest as well as the principal 
of the bonds, and by the fourth article the mortgagor's right of possession terminâtes 
upon a default of the payment of interest as well as the principal on any of the bonds, 
we are of the opinion that, independently of the provisions of the other articles, the 
trustées, or, on their failure to do so, any bondholder, on nonpayment of any in- 
stallment of interest on any bond, might file a bill for the enforcement of the securlty 
by the foreclosure of the mortgage and sale of the mortgaged property. This right 
bëlongs to each bondholder separately, and its exercise is not dépendent upon the co- 
opération or consent of any others or of the trustées. It is properly and strictly en- 
forceable by and in the name of the latter, but, if necessary, may be prosecuted with- 
out, and even against, them." 

In neither of thèse cases was the question raised on this demurrer 
involved. The question hère is whether this foreclosure shall be at 
the suit of the trustées or of the bondholders. In the cases cited the 
questions were whether the principal of the debt had become due 
by default in the payment of interest, and whether there oould be 
any foreclosure except upon proof that the bondholders had re- 
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quested it, and it was held that there could be such f oreclosure ; tliat 
the remedy which depended upon the consent of the bondholders was 
merely cumulative, and that the remedy by foreclosure was inde- 
pendent of it; that there was reason to guard the taking possession 
and selling without the Intervention of the court; that such pro- 
ceedings, if they could be arbitrarily taken by the trustée, might re- 
suit in injury that could not be predicated of those regularly taken 
in court. What is said as to the right of each bondholder to hâve 
a foreclosure without the co-operation or consent of any others or 
the trustée is with référence to the separate bondholder's right to 
compel payment, — to his dependence upon the other bondholders or 
the trustée. No such co-operation is required. The right of one 
does not dépend upon the co-operation of the others. Now, this right 
is in no way affected by the question as to whether foreclosure shall 
be had at the suit of the trustée, except in those cases where the 
trustée refuses to act. The language used in the opinion in Rail- 
road Co. v. Fosdick does not imply, as claimed for it, that the bond- 
holders, or any of them, may foreclose the mortgage without regard 
to the trustée, but the contrary. "We are of opinion," say the court, 
"that, independently of the provisions of the other articles, the 
trustées, or, on their failure to do so, any bondholder, on nonpayment 
of any installment of interest on any bond, might flle a bill for the 
enforoement of the security. * * * It is properly and strictly 
enforceable by and in the name of the latter [the trustées], but, if 
necessary, may be prosecuted without, and even against, them." 

The case of Mercantile Trust Oo. of New York v. Missouri, K. & 
T. Ey. Co., 36 Ped. 221, does not affect the question upon which the 
demurrer in this case dei)ends. The sole question there was whether 
a suit for foreclosure brought a few days after default in the pay- 
ment of interest was prematurely brought. The mortgage provided 
for entry by the trustée and sale by advertisement, but it provided 
that this could not be done until six months after default and de- 
mand of payment. The claim was that this limitation as to time 
applied to foreclosure as well as to the spécial proceeding provided 
for in the mortgage, but it was held otherwise, and that the spécial 
proceeding was merely cumulative, and that the right to proceed in 
equity was not thereby affected. The opinion discusses the right 
of a aouponholder, having a right of action at law, to resort to equity 
as well, upon the theory that, inasmuch as the mortgage is given 
as security for the payment of the interest as well as of the principal, 
if there was an intention to exclude him from the right to proceed in 
equity, such intention would naturally hâve been expressed in clear 
and unmistakable language. The court says: 

"Inasmuch as thèse proceedings stand upon the discrétion of a court of equity, it is 
not strange that the parties were willing to leave to the bondholders and coupon- 
holders an open door to such a court." 

Ail this has référence merely to the right of bondholders and 
couponholders to hâve a foreclosure in equity upon a default in the 
payment of interest, and, as to this, whatever right such bondholder 
or couponholder has, he has the right to hâve the trustée enforce for 
his beneût 
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If, upon the authority of thèse cases, it should be held that the 
provision in the mortgage of the La Grande Electric Company by 
■which it is provided that, if any default of such company shall con- 
tinue for 30 days after written notice given by the trustée, the en- 
tire principal of the bonds shall, at the élection of the trustée, be 
deemed immediately due and payable, applies only to the cumula- 
tive remedy provided for in the mortgage, and that the ordinary 
remedy of foreclosure and sale of the mortgaged property may be had 
upon default in payment of interest without such notice, the question 
still remains whether a bondholder can ignore the trustée, and fore- 
close in behalf of himself and other bondholders. That is the ques- 
tion raised on this demurrer. I am of the opinion that a coupon- 
holder or bondholder cannôt thus foreclose against the trustée with- 
out showing some necessity for so doing. The bill of complaint al- 
lèges "that the défendant trust company, trustée as aforesaid, bas 
failed to take possession of or to operate said property, under the pro- 
visions of said mortgage or trust deed, or to foreclose the same," etc. 
But it does not appear that a majority of the bondholders, or that any 
bondholder, has requested the trustée to take possession of the mort- 
gaged property or foreclose the mortgage; nor are any facts alleged 
which show a failure on the part of the trustée to so act. The allégation 
that the trustée has failed to foreclose may be a mère conclusion, pred- 
icated upon its omission to do so, although, by the terms of the mort- 
gage, it does not become the duty of the trustée to begin foreclosure 
or other proceedings under the mortgage until after written request 
by the bondholders; and, without this, good faith does not require 
such action by the trustée, except upon the request of the bondhold- 
ers interested. By article 5 of the mortgage, the bondholders hâve 
the right to elect whether the trustée, m case of default, shall proceed 
to foreclose in the ordinary way, or shall resort to the cumulative 
remedy of taking possession and collecting the rents and profits with- 
out foreclosure. If the interests of the bondholders required, and 
the conditions of the mortgage permitted, the trustée to take action 
upon the mortgagor's default in the payment of interest or taxes, 
still it might properly wait until the majority of the bondholders indi- 
cated which of thèse remédies they desired the trustée to adopt; and, 
if the provision of the mortgage requiring default to continue for 30 
days, and written notice by a majority of the bondholders, does not 
preclude a single bondholder in bis right to hâve his lien enforced 
against the mortgaged property, it is, to say the least, not unreason- 
able that the bondholder desiring such action should apply to the 
trustée therefor. This action is by ail the holders of outstanding 
bonds. Thèse owners are entitled under the mortgage to control 
the action of the trustée in the remedy to be adopted. Upon their 
élection, the duty is put upon the trustée to proceed in the method 
chosen. The trustée, if it might, ought not to adopt its own course, 
or proceed in the absence of such action by the bondholders; and, in 
omitting to do what it ought not to do, it has not failed in its duty to 
the bondholders. Until, therefore, it appears, at least, that the 
plaintiff bondholders hâve requested the trustée to take advantage of 
the mortgagor's default, and the trustée has refused or unreasonably 
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neglected to do so, the bondholders are under no nécessité of proceed- 
ing in their own names and against the trustée. ïhe denaurrer is 
sustained. 



CLEVELAND, C, O. & ST. L. BY. CO. v. HAWIÎINS et al. 

(Circuit Court, D. Indiana. February 20, 1897.) 

No. 8,733. 

Banks and Baxking— Spécial Deposits— Bank as Trustée— Insoi.venct. 

The C. Ry. Co., in order to secure one H. as surety for it on a bond for 
318,000, given pursuant to an order of court, made a spécial deposit of $18,- 
000 in the name of H., trustée, in a bank of which H. was président, receiving 
from the bank a certificate stating the particulars of such deposit, and its 
purpose. The money so deposited was never separated from the other moneys 
of the bank, but the amount was credited on the books to H., trustée. Some 
time after the deposit was made, H. drew $9,000 in cliecks sigued as trustée, 
deposited the same in his personal account, and checked it out. The trust 
account showed a balance of $9,000 when the banls failed and passed into the 
handa of a receiver, the cash then in the bank amounting to about $11,000. 
Held^ that the 0. Ry. Oo. was entitled to hâve its claim allowed as a prefer- 
ential claim upon the assets in the reoeiver's hands to the extent of $9,000 
only, and to be paid the remaining $9,000 pari passu with other creditors. 

John T. Dye and Elliott & Elliott, for complainant, cited the fol- 
io wing: 

Casey v. La Société De Crédit Mobilier, 2 Woods, 77, Fed. Cas. No. 2,4»i:;; 
McKee v. Lamon, 159 V. S. 317, 16 Sup. Gt. 11; Cook v. ïullis, 18 Wall. 342; 
Jones V. Kilbreth (Ohio Sup.) 31 N. B. 349; KnatchbuU v. Hallett, 13 Ch. Div. 
690; Central Nat. Bank of Baltimore v. Connecticut Mut. Life 1ns. Co., 104 V. 
S. 54; Frelinghuysen v. Nugent, 36 Fed. 239; Peters v. Bain, 133 IJ. S. C97, 
10 Sup. et. 354; Oil Co. v. Hawkins, 20 C. C. A. 468, 74 Fed. 401; San Diego Oo. 
V. California Nat. Bank, 52 Fed. ÔO; Van Alen v. Bank, 52 N. Y. 1; Dows y. 
Kidder, 84 N. Y. 121; People v. City B,ank of Rochester, 96 N. Y. 32; Caviu 
V. Gleason (N. Y. App.) 11 N. E. 504; McLeod v. Evans, 66 Wis. 401, 28 N. ■V\'. 
173, 214; Silk Co. v. Flanders (Wis.) 58 N. W. 384; Myers v. Board, 51 Kan. 
87, 32 Pac. 658; Independent Dist. v. Kiug, 80 lowa, 497, 45 N. W. 908; Har- 
rison T. Smith, 83 Mo. 210; Stoller v. Coates, 88 Mo. 514. 

John W. Kern, for respondent Edward Hawkins, cited the follow- 
ing: 

10 Am. & Eng. Enc. Law, 12; Keissner t. Oxley, 80 Ind. 580; Chicago t. 
Sheldon, 9 W^all. 50; 27 Am. & Eng. Enc. Law, 82, 83; KnatchbuU v. Halletl. 

13 Ch. Div. 696, 753; Frelinghuysen y. Nugent, 36 Fed. 229, 231); Peters v. Bain, 
133 U. S. 670, 697, 10 Sup. Ct. 354; Central Nat. Bank of Baltimore v. Connecticut 
Mut. Life Ins. Co., 104 U. S. 54; Cavin v. Gleason, 105 N. Y. 256, 11 N. E, 504; At- 
kinson v. Printing Ce, 114 N. Y. 168, 121 N. E. 178; In re North River Bank (Sup.) 

14 N. y. Supp. 261; Little v. Chadwiok, 151 Mass. 109, 23 N. E. 1005; Sherwood t. 
Bank, 94 Mich. 78, 53 N. W. 923; Englar v. OfEutt, 70 Md. 78, 16 Atl. 497; 
Appeal of Carmany (Pa. Sup.) 31 Atl. 334; Freiberg v. Stoddard, 161 Pa. 
St. 259, 28 Atl. 1111; Trustées v. Kirwin, 25 111. 73; Bank v. Goetz (111. 
Sup.) 27 N. E. 909; Wetherell v. O'Brien (111. Sup.) 29 N. E. 904; Association v. 
Jacobs, 141 111. 261, 31 N. E. 414; Wilson v. Coburn (Neb.) 53 N. W. 466; Slater 
V. Oriental Mills (R. I.) 27 Atl. 443; Parker v. Jones, 67 Ala. 234; Shields v. 
Thomas (Miss.) 14 South. 84; Steamboat Co. v. Locke, 73 Me. 370; Fowler v. 
True, 76 Me. 43; Fletcher v. Sharpe. 108 Ind. 276, 9 N. E. 142; Bank y. Black- 
wore, 21 C. C. A. 514, 75 Fed. 771; Wasson v. Hawkins, 59 Fed. 236. 

BAKER, District Judge. This is a bill to procure the allowance 
of an alleged preferential claim amounting to $18,000 upon the as- 
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Bets of the Indianapolis National Bank in the h'ands of Edward 
Hawkins as receiver, for money deposited in said bank by tlie com- 
plainant company as a spécial deposit in trust, and which money, 
it is claimed, was mingled with the moneys of the bank which came 
into the hands of the receiver. The material facts shown by the 
évidence in this cause are as follows: An order was made by this 
court directing the trustées to satisfy of record a certain mortgage 
securing 18 lost or missing bonds issued in 1871 by the Cincinnati, 
Wabash & Michigan Eailroad Company, upon the exécution of a 
bond by the complainant company, with Théodore P. Haughey as 
surety, for the payment to the holders of said bonds, upon the prés- 
entation thereof to the clerk of this court, of such sums as they 
would be legally entitled to receive from the trustées of the mort- 
gaged property. The complainant company executed a bond wifb 
Théodore P. Haughey as surety, conditioned for the payment to the 
holders of said 18 lost or missing bonds, pursuant to such order. 
The complainant having at that time a balance of f50,000 in the 
Indianapolis National Bank, delivered to the bank a check, pay- 
able to its order, which is as follows : 

"The Cleveland, Cincinnati, Cliicago and St. Louis Railway Company. 
"$18,000. No. A 2,349. 

"Cleveland, O., Mch. Tth, 1892. 
"Pay to the order of Indianapolis Nat'l Bank, Indp., Ind., eighteen thousand 
& 00 dollars. G. S. Russell, Treasurer. 

"To Indianapolis National Bank, Indianapolis, Ind." 

At the time of the delivery of this check to the bank it executed 
the following certificate of deposit: 

"Indianapolis, March 8, 1892. 
"The C, C, C. & St. II. Ry. Co. has this day made a spécial deposit of eighteen 
thousand dollars in the Indianapolis National Bank in the name of T. P. Haughey, 
trustée, to secure him as surety on a bond given under an order of the U. S. cir- 
cuit court for the payment of 0., W. & M. B. R. bonds of the issue of 1871. num- 
bered 449, 866 to 870, inclusive, 902, 1460, 1462 to 1471, inclusive, according to 
the terms of said order; in ail 18 bonds. 

"The Indianapolis National Bank, 

"By Théo. P. Haughey, Pres't." 

The order of the court referred to in the foregoing instrument, so 
far as material hère, is as follows: 

"Thereupon the complainant herein submits to the court its bond and obligation 
providing for the payment to the holders of said eighteen (18) bonds above num- 
bered and spedfied, when they shall be produced to the clerk of the United States 
circuit court, of the sums which said holders shall be legally entitled to receive 
under said mortgage from the proceeds of said mortgaged property as their pro 
rata share of the proceeds thereof, wliich bond is executed by the Cleveland, 
Cincinnati, Chicago and St. Louis Railvfay Company, with T. P. Haughey of 
Indianapolis as surety, and produces to the clerk the certificate of the Indianapolis 
National Bank showing that it has made a deposit in said bank to the crédit of 
said Haughey as trustée for the sum of $18,000, to secure him as such surety, 
which bond and security ar» now approved by the court, and the said trustées, 
J. Alfred Barnard and Arthur G. Wells, are ordered and directed to satisfy of 
record the mortgage hereinabove described upon the surrender and caneellation 
of the 1982 bonds held by the Cincinnati, Wabash and Michigan Railway Oom- 
pany." 
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The money represented by the check was never separated f rom the 
other moneys of the bank, but remained an undistinguishable part 
of the common mass. On the 20th day of May, 1893, Théodore P. 
Haughey, as trustée, by a check se signed, drew $5,000 from thia 
account of $18,000, which had been entered on the books of the bank 
to the crédit of T. P. Haughey, trustée; and on the 29th day of 
May, 1893, T. P. Haughey, trustée, drew another check against said 
deposit for |4,000. The sums represented by thèse two checka were 
charged against said deposit, and were passed to the individual 
crédit of T. P. Haughey. The moneys so credited to T. P. Haughey's 
individual account soon afterwards, and before the failure of the 
bank, were checked- ont by him for his own personal use. The 
deposit account remained in this condition, with a balance of |9,000 
standing in the name of T. P. Haughey, trustée, on the booka of 
the bank, at the time of its failure, on July 24, 1893. When the 
bank failed, there was in the Taults of the bank in cash |11,646.87. 
It also had in its possession in the hands of agents, in cash, the 
further sum of $53,833.70. On thèse facta the court is of opinion 
that the cotaplainant is entitled to bave its claim allowed as a pref- 
erential claim to the extent of |9,000 only. The deposit of $18,000 
made by complainant in the bank perhaps ought to bave been sep- 
arated from the other moneys of the bank, and set apart as a spé- 
cial deposit. It may be conceded that the bank committed a breach 
of trust in failing so to separate it from its other moneya, and to 
hold it as a spécial deposit. In point of fact the deposit was placed 
to the crédit of T. P. Haughey, trustée, on the books of the bank, 
and the money represented by such deposit constituted an undis- 
tinguishable part of the masa of money in the bank. It was so 
deposited in pursuance of the agreement of the complainant and 
the bank. If the bank is to be regarded as a trustée holding the 
money as a spécial deposit, the breach of such trust would not, un- 
der the facts of this case, give the complainant a right to charge 
the assets in the receiver's hands with a preferential claim. The 
ancient doctrine only permitted a trust fund which had been di- 
verted or misapplied to be foUowed and recovered, when it could 
be traced and identifled. The modem and better doctrine permits 
the recovery of trust funds which hâve been misapplied, when it is 
shown that such trust funds hâve entered into and form a part 
of the assets which hâve come into the possession of the receiver, 
although the identical trust funds are ao intermingled with the 
common mass as to be incapable of identification. But the right 
to priority of payment out of the common mass is not grounded on 
the breach of trust merely. It rests upon the ground that the trust 
funds hâve entered into and form an undistinguishable part of the 
asisets which hâve come into the receiver's charge. An enlargement 
bas been ingrafted on this rule by some courts, which hold that, if 
the trust funds hâve been applied to the payment of the debts of 
the insolvent, it will be sufiScient to authorize the amount of the 
trust funds so misapplied to be charged as a preferential claim 
upon the assets in the receiver's hands, on the theory that the as- 
sets which hâve come into his hands hâve been increased to the ex- 
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tent that the trust funds hâve been applied to the payment of the 
insolvent's debts. It may well be doubted whether the doctrine of 
this class of cases is sound, for it is by no means certain tbat the 
assets of the insolvent which finâlly came into the bands of the 
receiver hâve aotually been increased by the application of the 
trust funds to the payment of the insolvent's debts. However, it 
is not material to the décision of the présent case to détermine this 
question. 

Another rule has been established, which has been regarded as 
iufluential in the détermination of some cases, but which is not im- 
portant hère. The rule is one resting on the doctrine of presump- 
tions. That rule is this: If a trustée has two funds in his posses- 
sion or on deposit, one a trust f und and the other his personal funds, 
moneys drawn by him for his private use, although purporting to be 
drawn by him in his trust capacity, will be charged to his personal 
funds or deposit. In the présent case there is no évidence tending 
to prove that Mr. Haughey had any money on deposit to his per- 
sonal crédit in the bank at the time he drew his two checks as 
trustée. Thèse checks were drawn by him in his trust capacity, and 
were paid by transferring from the trust fund standing in his name 
|9,000 to his individual crédit; and thèse sums of money repre- 
sented by thèse two checks were drawn from the bank by him on 
his Personal checks, and went to pay his private debts, and not 
those of the bank. Hence no part of the trust funds was withdrawn 
in order to pay the debts of the bank, or otherwise went to swcll 
the amount of the assets which came into the hands of the receiver. 
The testimony not only fails to trace the trust funds so misapplied 
iato the receiver's hands, but, on the contrary, it shows that no part of 
such misapplied trust funds ever came into his hands; and it fur- 
ther shows that the bank received no beneflt from the breach of 
trust complained of. The Î9,000 of trust funds remaining in the 
bank at the time of its failure came into the possession of the re- 
ceiver as a part of the mass of assets received by him. The com- 
plainant is entitled to havé $9,000 of its claim paid in full as a 
preferential claim. The remaining |9,000 is allowed as an unpre- 
ferred claim, to be paid pari passu. Let a decree be prepared ac- 
cordingly. 



STRATTON et al. v. DEWEY et al. 

(Circuit Court of Appeals, Fifth Circuit. February 2, 1897.) 

No. 523. 

L EfjtTiTT Pkactioe — Heaki.vo Evidiîsce ox Demuureiï. 

It is contrary to correct practice for the court, upon a deinurrer to a bill, tO 
consider évidence submitted by consent of the parties; and au order entered 
upon such a hearing, overruling the demurrer and granting relief, is altogether 
irregular. 

3. APPEaL— FiNAI, Deckeks. 

An order which grants certain relief upon the party's complying with condi- 
tions specified in the order, and provides that, if the conditions are not com- 
plied with, the relief shall he denied, is not a final decree, and is not appeala- 
bte. 
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Appeal from the Circuit Court of the United States for the Eastem 
District of Texas. 

Tàe appellees, Charles P. Dewey and Albert B. Dewey, on September 29, 1894, 
f)pd their bill, which they designate as a "bill in the nature of a bill of review," 
against Jesse D. T. Stratton, Minnie Stratton and her husband (J. Thomas Strat- 
tou), and Horace E. Kelley, to review and set aside a final decree pro confesso ren- 
dered by the circuit court November 18, 1893, in equity cause No. 235, in which 
ail appellants hère except Kelley were complainants and the appellees were défend- 
ants. The decree in suit No. 235 adjudged the real estate in controversy to the ap- 
pellant Minnie Stratton. And, without a référence to a master to state the account 
between the parties, the sum of $4,000 was further decreed in her favor against the 
appellees, as the rental value of the land for the years 1890, 1891, 1892, anVl 1893. 
A more extended référence to the provisions of the decree is not considered neces- 
sary. Errors of law apparent upon the face of the decree in suit No. 235 are prin- 
cipally relied upon by appellees to reverse the decree and reopen the case. And, as 
an excuse for their failure to seasonably file a bill of review, the bill allèges ignorance 
on the part of appellees of the rendition of the decree in No. 235, which resulted 
from the serions and protracted illness of their counsel, who had exclusive cliarge 
and contre! of the litigation in their behalf. Appellants filed a demurrer to the bill 
December 31, 1894. It appears from the briefs on file that counsel for the respective 
parties agreed that at the hearing of the cause the court below should consider cer- 
tain affldavits and other written évidence in connection with the bill and demurrer. 
The record discloses that the agreement of counsel was respected by the court, and 
the cause coming on to be heard Mareh 19, 1896, in the manner suggested by the 
agreement, the foUowing decree was rendered: "This cause came on to be heard 
at this term, and was argued by counsel; and thereupon, and upon considération 
thereof, it was ordered, adjudged, and decreed as foUows: That the demurrers of 
the défendants to complainants' bill are overruled, to which ruiings défendants ex- 
cept; and the court having heard the biU and exhibits and affldavits in support there- 
of, and counter afEdavits and exhibits submitted by défendants, it is thereupon order- 
ed, adjudged, and decreed that complainants, Chas. P. Dewey and A. B. Dewey, shall 
witbin thirty days from this date pay ail costs incurred in equity cause, in this court, 
No. 235, up to this date, and also ail costs that hâve been incurred in this cause 
No. 294, and that they shall pay into the registry of this court the sum of four 
thousand dollars ($4,000), with interest thereon from the 18th day of November, 
1893, to the date hereof, at tbe rate of six per cent, per annum, to be held until the 
final decree shall be rendered in cause No. 235, to abide such order as may be ren- 
dered in said decree; and, upon complainants paying said costs and making said 
deposit within the time specified, it is ordered, adjudged, and decreed that the pro 

confesso taken and entered upon the order book of this court on the day of 

August, 1893 (the same being one of the rule days of this court), and also the final 
decree of this court pronounced, passed, and entered on the Isth day of November, 
1893, in that certain cause then pending in this court upon the equity side of the 
docket, wherein the said Jesse D. T. Stratton, Minnie Stratton, and her husband, 
J. Thomas Stratton, défendants herein, were complainants, and said Charles P. 
Dewey and A. B. Dewey were défendants, and atyled upon the equity docket of this 
court as Messe D. Stratton et al. vs. C. P. Dewey et al.,' and numbered 235 on 
said equity docket of this court, be and the same are set aside, and said cause re- 
opened, and that said complainants herein, Charles P. Dewey and A. B. Dewey, 
be now permitted to answer said bill in said cause No. 235, — such answer to be a 
full answer to the allégations of the bill, and the interrogatories therein to them 
propounded, and to be filed on or before the first Monday in May, A. D. 1896, — 
and, upon said payments and deposit being so made within the time herein specified, 
said cause No. 235 will thereafter proeeed according to the rules of practice in equity. 
It is further ordered, adjudged, and decreed that if said costs are not paid or said 
deposit not made within thirty days from the date hereof, or if said answers are not 
filed within the time herein specified, then said decree pro confesso and final decree 
In said cause No. 235 shall be and remain in full force, and not vacated by this 
decree, and complainants' bill in this cause will thereupon stand dismissed as on 
final hearing, and ail costs in this cause incurred are in that event adjudged against 
them, for which exécution may issue." From this decree the défendant» in the court 
below appeal and assign error. 
79 F.— 3 



34 79 FEDERAL REPORTER. 

Brandi ï.'MàstersOn, for appellants. 
S. W. Jones, for appellees. 

Before PABDEE aiid McOORMIOK, Circuit Judges, and MAXEY, 
District Judge. 

MAXEY, District Judge, after stating the facts, delivered the opin- 
ion of the court. 

Tlie manner in which this cause was heard finds no warrant in tlie 
rules of correct chancery practice, and the order made upon the hear- 
ing of the demurrer is altogether irregular. This court, however, 
cannot enter upon a considération of thèse questions, nor détermine 
those raised by the assignment of errors, as we are satisfled the mo- 
tion to dismiss the appeal must be sustained because the order made 
by the court is not a final decree. It is in the nature of a conditional 
order, its finality depending upon certain contingencies that might or 
might not occur. The decree passed in suit No. 235, November 18, 
1893, was ordered to be vacated and the cause reopened, and leave 
granted appellees to file an answer therein, if they should within 30 
days deposit $4,000 in the registry of the court, and pay ail the costs 
of this suit and in suit No. 235. But if the costs should not be paid, 
nor the deposit of $4,000 made, within the 30 days, or if the answer 
should not be filed within the time allowed, the decree in cause No. 
235 was to remain in full force; and (using the concluding language 
of the decree) "complainants' bill in this cause will thereupon stand 
dismissed as on final hearing, and ail costs in this cause incurred in 
that event adjudged against them, for which exécution may issue." 
Something more was required to make the decree final than was done 
in this case. If appellees failed to do what the order required to be 
done within the prescribed time, appellants should hâve applied to 
the court for a final decree dismlssing the bill. If the order of court 
was fully complied with by appellees, a final decree should hâve been 
passed, upon their application, reversing the decree in suit No. 235, 
and reopening that cause for further proceedings. Speaking of an 
order similar in some of its aspects to the one now before the court, 
Mr. Justice Miller, as the organ of the court, in Jones' Adm'r v. Craig, 
127 U. S. 215, 216, 8 Sup. Ct. 1175, says: 

"This order, made upon the hearing of the demurrer to a bill in chancery, is wholly 
irregular. This court, however, has no jurisdiction of the case as it stands, because 
the order just cited is not a final decree, Something yet remains to be doue in order 
to make it such, and that action dépends upon whether or not the complainants will 
comply -with the order to bring in the sum due on the mortgage. If that order ia 
complied with, then a decree should be made, upon the hypothesis on which the order 
was made, in favor of the complainants in the bill, and quieting their title. If, 
howerer, the money is not brought into court, then, according to the theory of the 
order, the bill bf complaint should be dismissed. But, even assuming the right of the 
court to make the order, as well as its yalidity, the circumstances under which the 
bill of complaint is to be dismissed or the relief granted to the complainants named 
therein, and the sum to be paid, are matters which are yet to be determined, which 
may tum ont either one way or the other, and which, when ascertained, will be the 
foundation for a final decree. There is no final decree as the matter now stands." 

The appeal is therefore dismissed, and the cause remanded for fur- 
ther proceedings. 
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SAVANNAH, F. & W. KY. CO. v. JAOKSONVILLE, T. & K. W. BY. CO. 

et al. 

(Circuit Court of Appeals, Fifth Circuit. Febrnary 23, 1897.) 

No. 533. 

RAir-BOAB Receivekships— Peeperued Claims — Rextals of Tekmixal FACII.ITIE8._ 
A recejver of a railroad having been appointed ia a foreclosnre suit, with in- 
structions to pay, out of moneys and income in bis bands, for supplies and 
operating expenses, and for expenses of opération during tbe six months previ- 
ons to tbe receiversbip, anotber railroad company presented an întervening 
pétition in tbe suit, setting up a contract with tbe insolvent railroad Company 
to furuisb it with terminal facilitics at a stipulated rental, alleging tbat such 
facilities bad been used up to tbe appointment of tbe receiver, and by bim 
after bis appointment, and claiming a préférence, (or tbe rental due, over tbe 
mortgage debt. Held, that as tbe intervener, wbetber entitled to its whole 
daim or not, was at least entitled to a t&ii rental for tbe time during which 
its terminal facilities were used by tbe reoeiver, it was error to sustain a de- 
murrer to tbe wbole pétition. 

Appeal from the Circuit Court of the United States for the Southern 
District of Florlda. 

On July 23, 1892, the Pennsylyania Company for Insurances on Lives and Grant- 
ing Annuities filed its bill against the Jacksonville, Tampa & Key West Railway 
Company for the foreclosure of ft mortgage executed to it, as trustée, May 15, 1890, 
by said railway company. Tbis mortgage is subséquent in point of time to tbree 
others executed by tixe constituents of tbe Jacksonville, Tampa & Key West Ball- 
way Company to tbe Mercantile Trust Company, to secure bonds aggregating $2,- 
216,000. Agreeably to the prayer of tbe bill, a receiyer was appointed, wbo went 
jnto possession of, and is now operating, tbe railway. By tbe order of appointment, 
the receiver was autborized, out of tbe moneys and income coming into bis bands, 
to pay ail state and municipal taxes chargeable against the property; to pay for such 
repairs, supplies, labor, and services as shoald, in bis judgment, be necessary or 
proper to conserve and operate the railway and otber property; and to pay the in- 
debtedness of said railway company incurred for expenses of opération during the 
six months next preceding tbe date of the order. He was further autborized to pay 
the maturing interest coupons attacbed to tbe bonds issued by the three constituent 
companies to tbe Mercantile Trust Company. Subsequently, tbe appellant, the Sa- 
vannab, Plorida & Western Railway Company, filed its pétition of intervention in 
the original suit, in which it claimed an indebtedness of $45,352.32 against tbe Jack- 
sonville, Tampa & Key West Eailway Company, and, to seciu-e the payment of tbe 
same, prayed that an équitable lien be declared in its favor superior to that of the 
bondholders. The debt of appellant is alleged to bave arisen out of a contract en- 
tered into between it and tbe Jacksonville, Tampa & Key West Bailway Company, 
August 1, 1888, by the terms of which appellant ngreed to fumisb to tbe Jackson- 
ville, Tampa & Key West Eailway Company certain terminal facilities at the city 
of Jacksonville, as follows: "The necessary track room at its terminal station 
grounds, in the city of Jacksonville, Florida, for the arrivai, departure, standing, 
and making up of its trains, both passenger and freight, and the necessary facili- 
ties for the proper accommodation of its tratBc at the said city of Jacksonville, for 
the period of ninety-nine (99) years, with the privilège of renewal on like terms and 
conditions." In the contract, tbe term "first party" refers to tbe ajipellant, and 
"second party" to the appellee, the Jacksonville, Tampa & Key West Bailway Com- 
pany. The tbird, fourth, and fifth clauses of tbe contract provide for the payment of 
the terminal facilities, as follows: "Tbird. The second party coveuants and agrées 
to pay to the first party, for the use of such of the premises aforesaid as may be ex- 
dusively set apart and accepted for its purposes, an annual rental as follows: Six 
per cent, on the actual cost tbereof, and tbe actual annual expenditure for main- 
tenance and operating expenses, including taxes and Insurance. Fourth. The sec- 
ond party covenants and agrées to pay to the first party, as annual rental for the 
use of such of tbe premises aforesaid as may be used by it in common with the first 
party, such part of tbe interest at six per cent, on the actual cost tbereof, and of 
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the actual cost of maintenance and operating expenses, including taxes and insur- 
ance, as may be proportionate to its use thereof, which proportion shall be ascer- 
tained aud determined on tlie basis of the total number of passengers and tons of 
freiglit added together that are carried by each to and from Jacksonville during each 
year. Fifth. From the date of this agreement, and until the end of the présent 
calendar year, the second party shall pay monthly, on account of the rental of ail 
the promises aforesaid, three hundred and twenty-five (Ç325) dollars, and at the 
end of the calendar year, or at some reasonable tinie thereafter, the relative traffic 
for the year of each party shall be ascertained and statcid by each party to the other 
for the purpose of arriving at the actual rental due by the second party for the said 
year; and the amount so established as the total actual rental due for the said year 
shall be the amount to be paid on account in equal monthly installments during the 
next calendar year, subject to further payments or déductions when the relative trafflc 
of each party for that year shall hâve been ascertained and determinod; and for 
each calendar year thereafter the same method of payments on account, subject to 
revision at the end of each year, shall be f ollowed during the existence of this agree- 
ment; but, pending the said annual statement of passengers and tonnage, the second 
party shall pay monthly on account the same in amount as it has been paying during 
the préviens year." In référence to the performance of the contract by the appel- 
lant, the pétition allèges: "That, in pursuance of said contract, petitiouer did fur- 
iiish terminal facilities, including dépôts, warehouses, and wharves, necessary for the 
purpose of the transaction of its business by the Jacksonville, Tampa and Key 
West Railway Company, together with room at its station grounds for the arrivai, 
departure, standing, and making up of its trains, and ail necessary facilities for the 
accommodation of its trafflc, including the use of switch engines, fiagmen, watch- 
men, crew, and employés necessary for the making up ot its trains and doing its 
switching, pohce for the protection of its property; and did also furnish a ticket of- 
flcé aûd ticket agent, and the money to pay for same; and, in addition thereto, did 
furnish and pay for the maiiitenanee of a ticket office jointly with the petitioner at 
the St. James Hôtel; and did pay the salary of a soliciting agent for both, and the 
salaries for maintaining a joint ticket office in the city of Jacksonville for the account 
of petitioner and the Jacksonville, Tampa and Key West Kailvray Company; and 
did pay moneys ont for the Jacksonville, Tampa and Key West Railway Company 
for its proportion of cost of téléphone at the ticket offlce in Jacksonville; and did 
pay for its proportion of electric lights, ice, and for the postage stamps necessary 
in the opération of said road; and also did pay out sums of money for labor and 
repairs to said cars of tlie said Jacksonville, Tampa and Key West Railway Com- 
pany, and for lubricSnts; and did, from time to time, furnish labor and material for 
the said Jacksonville, Tampa and Key West Railway Company; and did pay for 
the rent of the différent ticket offices for account of the Jacksonville, Tampa and 
Key West Railway Company; and did pay for repairs of piers and wharves for ac- 
count of said Jacksonville, Tampa and Key West Railway Company, and for ail 
water rcnts due for water used, and for ail other material and labor aud offices and 
repairs necessary and required for the opération of the said Jacksonville, Tampa 
and Key West Railway Company, and for proper facilities and terminais for said 
railway company. That for a more particular account of the several items of ex- 
penditure and repairs, and amoiints before enumerated due to the petitioner, peti- 
tioner fiies herewith an itemized account, marked 'Exhibit B,' and makes said ac- 
count a part and parcel of its pétition; and, for particularity as to the amounts due 
petitioner, référence is made to said itemized account. Petitioner further states that, 
as far as the dates when said several amounts became due is concerued, petitioner 
refers to said itemized statement, marked 'Exhibit B,' hereto attachcd." Exhibit 
B consists of a lengthy and complicated itemized statement of account, extremely 
difflcult to properly understand. 

To the pétition of intervention, demurrers were interposed by both the complaln- 
ant and défendant in tJie original suit, and by the receiver. Ail the parties assign 
Bubstantially the same grounds of demurrer, which may be stated in the language 
employed by the original complainant: "First. That it appears by the petitioner's 
own showing that the alleged debt is an unsecured daim against the défendant rail- 
way Company, and tliat petitioner's right to payment is subordinate and inferior to 
that of the bondholders represented by complainant. Aud, second, that it appears 
from petitioner's own showing that the greater part of its alleged indebtedness is a 
claim which arose against the défendant railway company more than six months 
prlor to the appointment of the receiver in this case, and that the petitioner bai no 
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,;!pater cquity to receive payment thereof than any other unsecured créditer in like 
situation would hâve; and wherefore, and for divers other errors and imperfections, 
tiiis complainant demands of this court whether it shall be compelled to make any 
other or further answer to the said pétition or any of the matters and things therein 
"ontained." At the hearing, the demurrers were sustained, and the pétition dismissed, 
'without préjudice to the right of the Savannah, Florida and Western Railway Com- 
pany to file a pétition for the payment of any money which became due to it from 
the Jacksonville, Tampa and Key West Railway Company on account of operating 
tîxpenses, within six months next preceding the apixjintment of a receiver herein." 
From the decree thus rendered, the Savannah, Florida & Western Eailway Com- 
pany appeals. 

John T. Hartridge, for appellant. 

J. C. Cooper and R. W. Liggett, for appellees. 

Bef ore PAEDEE and McCOEMICK, Circuit Judges, and MAXEY, 
District Judge. 

IIAXEY, District Judge, after stating the case, delivered the opin- 
ion of the court. 

The appellant claims an indebtedness of $45,352.32 against the 
appellee the Jacksonville, Tampa & Key West Railway Company, 
on account of ter-minal facilities supplied the latter from August 
1, 1888, to July 30, 1892, and insists that its demand is a preferential 
tiaim, superlor in dignity to that of the bondholders, and hence en- 
titled in priority of payment. The Jacksonville, Tampa & Key 
West Railway Company went into the hands of a receiver, July 
23, 1892; and the receiver was authorized by the order of the court 
to pay, out of the earnings and income of the property, for such 
repairs, supplies, labor, and services as, in his judgment, should be 
necessary or proper to conserve and operate the railway, and to pay 
the indebtedness of the railway company incurred for expenses of 
opération during the six months next preceding the order of ap- 
pointment. The account attached as an exhibit to the appellant's 
pétition of intervention, if we understand its' confused statement, 
embraces the period beginning August 1, 1888, to the appointment 
of the receiver, July 23, 1892, and also the interval between the 
date of such appointment and July 30, 1892. In the opération of 
The railway during the latter period, the receiver availed himself 
of the tenninal facilities supplied by the appellant. It appears from 
the pétition that the Jacksonville, Tampa & Key West Eailway 
Company had no terminal facilities at Jacksonville. Those fur- 
nished were therefore indispensable to the successful opération and 
management of the railway. They added to the income, and en- 
hanced the value, of the property in the receiver's hands. Indeed, 
without the facilities supplied by the appellant, the receiver could 
hâve operated the railway only at a serions disadvantage. It is 
therefore only right and proper that he should pay for the use and 
enjovment of the property, certainly for the period of its occupancy 
bv him (Thomas v. Car Co., 149 U. S. 95, 13 Sup. Ct. 824; OU Co. v. 
Wilson, 142 U. S. 313, 12 Sup. Ct. 235; Carswell v. Trust Co., 20 C. 
C. A. 282, 74 Fed. 88; Eailroad Co. v. Lamont, 16 0. C. A. 364, 69 
Fed. 23), not necessarily at the rate flxed by the contract, but the 
reasonable rental value of its use, to be determined by the proof 
(Carswell v. Trust Co., Bupra). 
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The appellant, then, being entitled to a partial recovery on thé 
case made by the pétition of interyention, the court erred in aus- 
taining the demurrers and dismissing the suit. It is a fundamental 
rule of equity pleading that "if any part of the bill is good, and 
entitles the complainant either to relief or discovery, a demurrer to 
the whole bill cannot be sustained." Livingston t. Story, 9 Pet. 
65S; Pacific E. Co. of Missouri t. Missouri Pac. Ey. Oo., 111 U. S. 
520, 4 Sup. et. 583; Heath v. Eailway Co., 8 Blatchf. 407, Fed. Cas. 
No. 6,306. 

As the case must be reheard in the circuit court, it is deemed 
proper to say that we would not be understood as restricting the 
appellant's measure of recovery, under the contract, to the period 
covered by the receivership ; nor do we hold that it may recoTer, for 
that period, for ail the items included in the account. An expres- 
sion of opinion as to thèse questions is for the présent reserred. As 
the case is presented, we must décline also to pass upon other diffi- 
cult and important questions arising upon the assignment of errors. 
Thèse involve, among others, the application of the landlord's lien 
laws of Florida, and suggest, rather than directly raise, the more 
serious question as to the eflect of a continuance of the contract, 
pending the receivership, upon the rights of the holders of the 
varions issues of bonds. No steps appear to hâve been tàken by 
any of the parties at interest, since the railway was placed in the 
hands of a receiver, to annul or modify the pre-existing contract of 
appellant and the Jacksonville, Tampa & Key West Eailway Com- 
pany. Hence the relationship which the receiver bears to that con- 
tract (New York, P. & O. E. Oo. v. New York, L. E. & W. E. Oc, 
58 Fed. 268), and the effect of its continuance, présent questions 
which should only be determined upon a record more spécifie and 
distinct than the one before us. Thèse questions are merely sug- 
gested on this appeal that the appellant may, if deemed advisable, 
so amend its pétition and exhibit as to présent in a simple and lucid 
manner the précise grounds relied upon for a recovery, to the end 
that the court may act advisedly and with due intelligence in de- 
ciding questions of such gravity and importance to the parties in- 
terested. Upon this appeal the sole point decided is that the péti- 
tion of intervention, considered in connection with the annexed 
statement of account, discloses that the appellant is entitled, at 
least, to a partial recovery, and that, therefore, the demurrers should 
not hâve been sustained and the pétition dismissed. 

For the errer indicated, the decree of the circuit court is reversed, 
and the cause remanded, with directions to set aside the order sus- 
taining the demurrers and dismissing the pétition; the cause there- 
after to proceed according to the established rules of equity prac- 
tice. 
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AÏLANTIO TRUST CO. v. WOODBRIDGE CANAL & IRRIGATION CO. 
(Circuit Court, N. D. Califomia. January 4, 1897.) 

1. Irrigation Oompanies — Mobtgage Forbclosukes — Receiveks— Pbeferentiai- 
Claims. 

The équitable rules giving priority to labor and supply daims arising with- 
in a limited time before the appointment of a railroad receiver in foreclosure 
proeeedings are applicable by analogy to irrigation companies, whicb are also 
quasi public corporations, subserving great public uses. 

8. Same. 

Where a receiver is appointed in foreclosure proceedings against an irri- 
gation Company, claims for labor perfonned in the construction of ditclies, 
etc., are not entitled to préférence over the mortgage debt. Claims for labor 
expended in repairs and improvements are entitled to préférence only -when 
there has been a diversion of ineome to payment of interest, or otherwise to 
the benefit of the security. But debts for labor and supplies uecessary to 
keep the works a going coneern will be given a préférence, even out of the 
corpus of the property, though there has been no diversion of ineome. 

J. J. Scrivner and John B. Hall, for complainant, 

Daniel Titus, for défendant. 

Wm. M. Cannon and Paul C. Morf, for petitioners for préférence. 

McKENNA, Circuit Judge. This is a suit to foreclose a mortgage, 
in whicli a receiver was appointed. Demurrer of complainant to pé- 
tition of William Alloway, claiming préférence as a laborer. The al- 
légation of the pétition is: 

"That said défendant, the Woodbridge Canal & Irrigation Company, on the 
Ist day of October, 1894, was, and is novr, indebted to your petitioner in the 
Bum of $278, for work and labor doue and bestowed between the Ist day of 
April, 1894, and the Ist day of October, 1894, by said petitioner for said above- 
named défendant, in the construction, altération, addition to, repair, and super- 
vision of its said ditches and canals, as a laborer, and at its request." 

It is further alleged, in substance, that such sum was one of the 
necessary current expenses incurred by said défendant in preserving, 
operating, repairing, constructing, and extending the ditches, canals, 
and branches of defendant's works, and was essential to their con- 
servation. 

The question is, is the sum due a preferential debt? What is or is 
not a preferential debt, as against mortgaged railroad property, if a 
receiver be appointed, has received considération in a number of 
cases, and certain propositions hâve become established. The pri- 
mary principle is that the mortgage lien is paramount to subsé- 
quent charges, and, if displaced at ail, it must be by a clearly su- 
perior equity. The equity, whatever its extent, is applied as part of 
the court's discrétion of taking the control and administration of the 
property by a receiver. It may be a condition of appointment, or ex- 
ercised afterwards. It may be applied to ineome or corpus, under 
particular circumstances. Thèse propositions are not disputed. I 
mention them now to limit the inquiry to what is disputed, without 
the necessity of noticing the language of some of the cases which 
seem to make them important distinctions. It would seem from the 
cases that the equity dépends partly upon the principle that current 
ineome, though in terms covered by the mortgage lien, is the prop- 
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erty of the mortgagor until possession be taken by the mortgagee, 
and hence it may be applied to current debts, and partly upon the 
principle of estoppel, arising from the delay of the mortgagee after 
default of the mortgagor. It is not necessary to review the cases. 
This has been done so often by able judges that to do so again would 
be as affected as useless. An able summary of their gênerai doc- 
trine was made by Mr. Justice Harlan in Thomas v. Eailway Co., 36 
Fed. 808. The exact point in the case at bar, however, is not explicit 
in that summary, nor an indisputable inference from it, nor from the 
décisions of the suprême court. At any rate, since that time Judges 
Caldwell and Jenkins, in well-considered opinions, hâve expressed 
opposite views, and a réconciliation of them seems impossible. None, 
at least, was apparent to Judge Jenkins, for he deflnitely disapproved 
of those Judge Galdwell entertained. Judge Jenkins says that the 
principle which underlies the allowance of preferential claims in 
the case of railroad foreclosures is "bottomed upon the idea of diver- 
sion of funds in equity belonging to the gênerai creditors, in préfér- 
ence to bondholders." Judge Caldwell extends the principle, and 
includes in the claim of préférence "those which hâve aided to con- 
serve the property, and hâve been contracted within some reasonable 
time"; and an essential antagonism seems to be expressed between 
his view and that of Judge Jenkins by the f ollowing passage : "And 
it is an error to suppose that such debts can only be given priority 
where there has been a diversion of the income of the road. * * *" 
See Farmers' Loan & Trust Co. v. Kansas City, W. & N. W. R. Co., 
53 Fed. 182; Same v. Northern Pac. R. Co., 68 Fed. 36. In Trust Ca 
V. Riley, 16 C. C. A. 610, 70 Fed. 32, decided by the circuit court of 
appeals for the Eighth circuit, a distinction is made which brings us 
nearer to the case at bar. Sanbom, circuit judge, delivered the 
opinion of the court. After stating the gênerai principle by a quo- 
tation from Fosdick v. Schall, 99 U. S. 233, he described the kind of 
claim passed upon in ail the subséquent cases, down to and includ- 
ing Thomas v. Car Co., 149 U. S. 110, 13 Sup. Gt. 824, and said: 

"From this brief review of the décisions of the suprême court bearing upon 
this question, we thinlc thèse propositions may properly be deduced: First. 
There are certain claims against a mortgaged railroad company, accruing be- 
fore the appointment of a receiver, which are entitled to a préférence over a 
prior mortgage debt in payment out of the earuings of the railroad during the 
reoeivership, and out of the proceeds of the sale of its property. Second. It is 
an indispensable élément of every such claim that it is founded upori property 
fumished or seryices rendered to the mortgagor, which either preserved or en- 
hanced the value of the security of the mortgage debt, and thereby inured to the 
benefit of the mortgagee. ïhird. Olaims of this character hâve been given a 
préférence over the mortgage debt by thèse décisions on one of two grounds, — 
either on the ground that the mortgage is a lien on the net, and not on the gross, 
income of the railway company; and where that part of the income that is ap- 
plicable to the payment of current expenses of opération, proper equipment, and 
necessary improvements has been diverted to pay interest on the mortgage debt, 
or to otherviàse benefit the security, and this diversion has left claims for thèse 
expenses unpaid, it is the province and duty of the chancellor to restore the 
diverted fund by taldng an equal amount from the earnings of the railway com- 
pany during the receivership, and applying it to the payment of thèse claims in 
préférence to the mortgage debt (Fosdick v. Schall, 99 TJ. S. 235; Burnham v. Bowen, 
4 Sup. et. 675; St. Louis, A. & T. H. E. Co. v. Cleveland, C, 0. & I. Ey. Co., 8 Sup. 
Ot. 1011; Railroad Co. v. Hamilton, 10 Sup. Ct. 546; Morgan's L. & T. R. & 
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S. S. Co. V. Texas Cent. Ry. Oo., 11 Sup. Ot. 61), or on the ground tliat the pay- 
ment ot the claims is necessary to préserve the mortgaged railroad and to keep 
it a going concem." 

From this case it is clear that diversion of incorae is not a uni- 
versal condition of préférence. This is confirmed by the language of 
Mr. Chief Justice Fuller, speaking for the circuit court of appeals 
for the Fourth circuit in Finance Co. of Pennsylvania v. Charleston, 
G & C. E. Co., 10 C. G. A. 323, 62 Fed. 205. 

"It must be regarded as settled that a court of equity may make it a condi- 
tion of the issue of an order for the appointment of a receiyer for a railroad Com- 
pany that certain outstanding debts of the eompany shall be paid from the income 
that may be colleeted by the receiver, or from the proceeds of sale; that prefer- 
ential payments may be direeted of unpaid debts for operating expenses accrued 
within 90 days, and of limited amounts due to other and Connecting Unes of road 
for materials and repairs, and for unpaid ticket and freight balances, in view 
of the interests both of the property and of the public, that the property may be 
preserved and disposed of as a going concern, and the company's public duties 
discharged; and that such indebtedness may be given priority, notwithstanding 
there may hâve been no diversion of income, or that the order for payment was 
not made at the time, and as a condition, of the receiver's appointment, — the neces- 
sity and propriety of making it depending upon the facts and circumstances of 
the particular case, and the charactei of the claims." 

The question recurs, when may diversion be absent, and the claim 
still be a preferential one? This question is ansveered by Judge Oolt 
in Wood V. Railroad Co., 70 Fed. 741. The learned judge cites ail the 
cases and reviews some of them, and deduces six propositions. Two 
of them are as foUows: 

"Fifth. That the current income of a railroad is primarily to be devoted to the 
payment of current debts, and that where such income has been used for the pay- 
ment of interest upon mortgage indebtedness, or for permanent improvements, 
or in any manner has been diverted for the benefit of the mortgagees at the ex- 
pense of the current debt fund, there must be a restoration, to the estent of such 
diversion; sixth, that, independently of the question of diversion, debts may be 
preferred which are incurred for labor and supplies necessary to keep the road a 
going concem from day to day, or which are the outcome of indispensable busi- 
ness relations, a continuance of which involves the interests of the public and the 
traflic of the road." 

Applying thèse and other propositions to the facts of the case, 
the learned judge said: 

"There is no allégation in this pétition of a diversion of current income for the 
benefit of the mortgagees, and therefore this claim, as now presented, does not 
eome within the prineiple of diversion laid down in Fosdick v. Schall, supra, 
Buruham v. Bowen, supra, and St. Louis, A. & T. H. R. Ck». v. Cleveland, C, 
C. & I. Ry. Co., supra. It does appear, however, that the materials purchased 
were coupliug links and pins and tank steel furnished from time to time between 
September 22 and December 8, 1893; and the pétition allèges 'that said supplies 
were necessary to the opération, from day to day, of said railroad.' I am of 
opinion that the pétition states a case which brings this claim within that hmited 
class of debts incurred for labor and supplies necessary to keep the road a going 
concern from day to day, and that it should be held to possess a superior equity 
over mortgage liens, upon the prineiple recognized in Miltenberger v. Railway Co., 
1 Sup. et. 140; Finance Co. of Pennsylvania v. Chavieston, C. & C. R. Co., supra; 
Bound v. Railway Co., 7 C. C. A. 322, 58 Fed. 473; Thomas t. Car Co., supra; 
Haie V. Frost, 99 U. S. 389. 

The case was aflarmed on appeal by a very guarded opinion de- 
livered by Judge Putnam. It may be said, in passing, that the cir- 
cuit court of appeals made the claim a lien on the body of the 
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raiiroad, in accordance with the authority of Miltenberger v. Eail- 
way Co., saying: 

"So far as we hâve discorered, Miltenberger v. Raiiway Co. is the only instance 
in whieh the suprême court has in fact allowed accrued supply bills a priority 
against the corpus of mortgaged property; and, as we understand that suit, the 
eircumstances of the case at bar, in its final stages, are substantially the same, 
for our présent purposes, and we hâve followed strictly its conclusions, without 
going beyond them." 

This case is at the lirait of authority as to its facts, while as to 
law it precisely deflnes it. There has been a decided modiflcation 
of prier views by the later cases, or, may be, it is more accurate 
to say a decided admonition against the impairment of the mort- 
gage lien. In Kneeland v. Trust Co., 136 U. S. 89, 10 Sup. Ct. 950, 
Mr. Justice Brewer gave it emphatic expression, and, among other 
things, said: 

"No one is bound to aell to a raiiroad company, or to work for it, and wboever 
has dealings with a company whose property ia mortgaged must be assumed to 
hâve dealt with it on the faith of its Personal responsibility, and not in expecta- 
tion of subsequently displacing the priority of the mortgage liens. It is the ex- 
ception, and not the rule, that such priority of liens can be displaced. We empha- 
•size this fact of the sacredness of contract liens for the reason that there se^ms 
to tje growing an idea that the chanoellor, in the exercise of his équitable powers, 
has unlimited discrétion in this matter of the displacement of vestecl liens." 

An example of the same kind is the case of Bound v. Raiiway 
Co. (decided by the circuit court of appeals for the Fourth circuit) 
7 C. C. A. 322, 58 Fed. 473. 

In applying the principles which I hâve enunciated to the case 
at bar, there is some uncertaiuty. The allégations of the pétition 
are somewhat confusing. They assign the services to construc- 
tion, repairs, and expenses of opération. As far as they were for 
construction, they must be govemed by the case of Eailway Co. 
V. Hamilton, 134 17. S. 296, 10 Sup. Ct. 546, and cannot be given 
préférence. So far as they are for repairs and improvements, they 
cannot be given préférence, as there is no allégation of diversion 
of income, nor, indeed, of the receipt of any income. So far as 
they are for opération, — keeping the works a going concern, — they 
are within the principles declared, and may be entitled to préfér- 
ence, even out of the corpus. What the services were actually for, 
I assume the évidence will show, and then can be detennined the 
class to which they belong. 

I hâve assumed that the law as to railroads is the same as that 
applicable to water companies. The extension, however, is contend- 
ed against, but I hâve no hésitation in making it. It is true, I am di- 
rected to no case which makes it, but there are analogies between rail- 
roads and irrigation districts which justify it Irrigation districts, 
in a sensé, are new things to our jurisprudence, but old principles 
apply to them when the conditions of their application exisf. Ir- 
rigation works, like those of a raiiroad, are usually constructèd on 
crédit, and canal companies conducting them hâve been declared 
by the suprême court of the state of California to be quasi public 
corporations. In Ditch Co. v. Zellerbach, 37 Cal. 577, the court, 
speaking by Mr. Chief Justice Sawyer, said: 
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"So, aJso, there ar« several classes of corporations, such as public municipal cor- 
porations, the leading objeet of which is to promote the public interest; corporations 
technically i>rivate, but yet of a quasi public character, having in view some great 
public enterprise, in which the public interests are directly involved to such an 
extent as to justify conferring upon them important govemmental powers, such 
as an exercise of the right of eminent domain." 

And in Price v. Irrigating Co., 56 Cal. 431, the court, speaking 
by Mr. Justice McKinstry, said: 

"Every corporation deriving its being from the act above cited has impressed 
upon it a public trust,— the duty of furnisiiing water, if water it has, to ail those 
who corne within the elass or community for whose alleged benefit it has beeu 
created. Every such corporation may exercise, on behalf of the public, the power 
of eminent domain; and no maa nor company of men, incorporated or otherwise, 
ean take the property of a citizen for his or their own exclusive benefit. So plaiii 
a proposition cannot require élaboration. The ix>wer — ^in its nature a public powei- 
— and the public duty are corrélative. The duty exists, without any express 
statutory words imposing it, whenever the public use appears." 

See, also, Oonst. Cal. art. 14, § 1, and San Diego Land & Town 
Co. y. City of National City, 74 Fed. 79. 

The use of water for irrigation, the suprême court of the United 
States, in Irrigation Dist. v. Bradley (decided Nov. 16, 1896) 17 
Sup. et. 56, held to be a public use, upon the same reasoning that 
it wâs so decided by the suprême court of Oalifornia. The power 
of eminent domain cannot be conferred or exerted for any other 
purpose. Being a public use, therefore, it is essential to the in- 
terests of the public that it be kept a going concem. It is as es- 
sential that the business of furnishing it be kept a going concern 
as that the business of a railroad should be kept a going concern. 
This is a condition of the équitable doctrine of préférence. And 
a water company, therefore, is like a railroad company, not like 
a coal company; and hence Snively v. Coal Co., 69 Fed. 204, and 
cases there cited, do not apply. Judge Adams clearly stated the 
rule of préférence as to railroad companies, and the reason of it to 
be, among other things, that a railroad corporation was a quasi 
public one, as we hâve seen a water company is by the laws of 
California. The demurrer to the pétition of Alloway, together with 
demurrers to the similar pétitions of James Blakeley, Théo. Cald- 
well, A. H. Cowell, N. Densmore, George Faass, E. Franklin et al., 
Fred Grohe, James A. Griffîn, J. Lane, Sailsbury & Vickory, and 
W. H. Williams will therefore be overruled, with leave to com- 
plainant to answer the pétitions within 10 days. 
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(Olreuit Court of Appeala, EIghth Circuit. March 1, 1897.) 

Sale— Implibd Warrantt. 

Défendant made a contract with plalntiffs to purchase from them two 
boilers of a certain kind, particularly described In the spécifications at- 
tached to the contract, such boilers to be set up by plalntiffs in defendant's 
hôtel at Kansas City. After the boilers were set up, it was found that the 
muddy water of the Missouri river, which was the only source of water 
supply, caused a sédiment to form, which rendered the boilers useless 
Held that, though the plalntiffs knew that the water of the Missouri would 
necessarily be used in the boilers, and knew its character, yet, as défend- 
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ant had contracted for a deflnite, known kind of boilers, there was no 
impUed warranty on plaintlffs' part that they would operate successfully 
Wlth the muddy water of the Missouri. 

In Error to the Circuit Court of the United States for the Western 
District of Missouri. 

The plaintiff In errer, a Missouri corporation, owning and eonducting tlie 
Midland Hotel at Kansas City, Mo., on August 2G, 1891, entered into a written 
contract with tlie défendants in error, a Pennsylvania partnership, using the 
firm name and style of Harrison Safety Boiler Works, whereby the défendants 
in eiTor agreed to furnish and deliver to plaintiff in error, upon the cars at 
Philadelphia, in the state of Pennsylvania, two Harrison safety boilers of 
• 150 horse power each, and the services of an erector to set the same, for the 
siim of $3,600, to be paid therefor at times speeified in the contract, ail wilhiu 
90 days from the time of shipment. The contract contained fuU, particular, 
and minute spécifications of the material and construction of the boilers in ail 
their parts. The boilers were delivered and set up according to the contract, 
and by reason of some material accepted by the défendant in error to apply 
upon the priée the claim for said boilers was red'uced to $3,555. When said 
boilers were put in use in said hotel, it was found that from the muddy water 
of the Missouri river, used in them, sédiment was deposited, flUing, or partially 
filling, the caps which formed the lower portions of the boilers, and causing 
incrustations, diminishing the heathig capacity of the boilers, and also causing 
such caps to burst, requiring the Ares to be drawn and the replacing of the 
broken caps with new ones, entailiug fréquent interruptions in the heating of 
the hotel. For the purpose of eleansing such water from the mud before use 
in said boilers, the plaintiff in error. In December, 1891, purchased of défend- 
ants in error one Cîochrane f eed-water heater for $325, on which the défendants 
in error paid freight to the amount of $18.02, which is the basis of the second 
ca.use of action. The third cause of action Is for new caps and other material 
furnlshed on orders of plaintiff in error for use in repairs of the boilers ren- 
dered neeessary from the causes aforesaid. The défendants in error were 
the manufacturers of thèse boilers. And plaintiff in error, by its answer, alleged 
that wh^i said written contract of August 26, 1891, was entered into, the de- 
fendants in error well knew that the boilers were for use in said Midland 
Hotel In Kansas City, and also the uses there required of them; that the only 
supply of water was the Missouri river; and that from thèse circumstances 
they impliedly undertook and warranted tbat such boilers were adapted to the 
use of said hotel, and to the use of water from the Missouri river; and alleged 
that by reason of constant incrustations and breakings as above indieated tliey 
wholly failed to subserve such uses, entailed on plaintiff in error large ex- 
pansés and damages, sought to be recovered as a counterclaim, and were worth- 
less, and as such had been removed from the hotel, .after défendants in error 
had made inefCectual attempts to put them in suitable working order. Upon 
the trial, the plaintiff in error offered to show that before the making of said 
written contract the agent of défendant in error came to ICansas City to make 
the contract wlth plaintiff In error for boilers embodylng the Harrison prln- 
ciple, adapted to the use of said liotel and to the use of Blissouri river water, 
knowing that this was the supply of water on which the plaintiff in rror 
must dépend in using such boilers, and that this was made known to him by 
the plaintiff în error before the making of such contract. Also that the boilers 
furnlshed were wholly unfit and unsuitable for the use of Missouri river water. 
Upon the objection that the testimony so offered was immaterial and ir- 
relevant, and had no tendency to prove an Impiied warranty, the court ex- 
cluded such offers of testimony, to which rulings the plaintiff In error duly 
excepted. Under the direction of the court the verdict of the jury was in favor 
0* the plalntiffs below for substantiaUy the amount claimed in the first three 
causes of action, the other having been abandoned. 

Gardiner Lathrop (Thos. R. Morrow, John M. Fox, and Samuel W. 
Moore with him on brief), for plaintiff in error. 

Sanford B. Ladd (John 0. Gage and Charles F. Small with him 
on brief), for défendants in error. 
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Before SANBOEN and THAYER, Circuit Judges, and LOCH- 
REN, District Judge. 

LOCHREN District Judge, after stating the case as above, deliv- 
ered the opinion of the court. 

1. Where a manufacturer contracts to supply an article which 
he manufactures to be applied to a particular use of which he is 
advised, se that the buyer necessarily trusts to the judgment and 
skill of the manufacturer, there is an implied warranty that the 
article shall be reasonably fit for the use to which it is to be ap- 
plied. Bridge Go. v. Hamilton, 110 U. S. 108, 3 Sup. Ct. 537; Leo- 
pold V. Van Kirk, 27 Wis. 152; Jones v. Just, L. R. 3 Q. B. 197; 
Brown t. Edgington, 2 Man. & G. 279; Lime Co. v. Fay (Neb.) 55 
N. W. 213; Pease v. Sabin, 38 Vt. 432; Iron Co. v. Croves, 68 Pa, 
St. 149. 

2. But when a known, described, and definite article is ordered 
of a manufacturer, although it be stated by the purchaser to be re- 
quired for a particular use, yet if the known, described, and definite 
thing be actually sui>plied, there is no implied warranty that it 
shall answer the particular purpose intended by the buyer. Seitz 
V. Machine Co., 141 U. S. 510, 12 Sup. Ct. 46; Jones v. Just, L. 
R. 3 Q. B. 197; Cosgrove v. Bennett, 32 Minn. 371, 20 N. W. 359; 
Chanter v. Hopkins, 4 Mees. & W. 399; Boiler Co. v. Duncan, 87 
Wis. 120, 58 N. W. 232. In the case last cited it was said by the 
court : 

"It was made plain that the défendant got the exact article or thing he bar- 
galnad for; and, although it may haye been stated that it was requtred for a 
particular purpose, still, as he did not exact an express warranty, he took the 
risli of its fltness for the Intended use, and no warranty in that respect can 
be impUed." 

3. The language of the court in the Wisconsin case just quoted 
applies exactly to the présent case. Hère the purchaser contracted 
.for a definite, well-known kind of boiler, its président having then a 
boiler of the same kind in use. Tfie spécifications as to the size, 
form, material, and every détail were minute, and embodied in the 
contract. The manufacturera were obligated to deliver exactly such 
boilers as were described and contracted for, and could not, under 
the contract, deliver anything différent. There is no claim that 
the boilers did not in every respect conform to this contract and 
spécifications, nor any claim that they were détective, either in re- 
spect to workmanship or material. The purchaser did not exact 
a warranty that the boilers would operate with the muddy waters 
of the Missouri river, and therefore assumed that risk itself. The 
writing must, on familiar principles, be held to embody the entire 
contract obligations of the parties, and ail negotiations and collo- 
quies of the parties preceding the exécution of the writing were im- 
material. The surrounding circumstances might be considered in 
applying the terms of the contract, or in the interprétation of doubt- 
•f'jl terms, but not for the purpose of adding terms not contained in 
the writing. There was nothing doubtful or uncertain in the terms 
of this written contract. There were no errors in the rulings of 
tlie court, and the judgment is afflrmed. 
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COCHRAN et al. v. MUTUAL LIFE INS. 00. OF NEW ÏOEK, 

(Circuit Court, D. Oregon. Febniary 24, 1897.) 

No. 2,230. 

Life Insurance— Suicide — Bukdbn of Proop — Suppicikncy of Evidence. 

Insured was found. dead in the family spring, with a hole in the back of 
his head, from a buUet flred from a pistol in liis own hand. He had been 
accustomed to take his pistol with him to the spring to shoot squirrels, 
which, by dlgging, interfered witli the water supply. Plaintiff, as part of 
her proofs of death, presented the coroner's verdict of suicide, and stated 
as the cause of death, "supposed to hâve suicided." Assuming that this 
placed on plaintiff the burden of showing that the death vyas not by suicide, 
held, that on the facts, including want of adéquate motive, absence of pow- 
der stalns, and the probability tliat deceased may hâve leaned over the 
spring to looli for holes,— holding on by a door behind him, with the cocked 
pistol in his hand,— the jury were warranted in flnding that death v/ns acci- 
dentai, and returning a verdict for plaintiff. 

This was an action at law by Martha A. Cocliran (now Martha 
A. Calloway) against the Mutual Life Insurance Company of New 
York, upon a policy of însurance on the life of her husband. The 
jury returned a verdict for plaintiff, and défendant moved for a new 
trial. 

Geo. E. Chamberlain, J. W. Whalley, and J. K. Weatherford, for 
plaintiffs. 
Bronaugh, McArthur, Fenton & Bronaugh, for défendant 

BELLINGEE, District Judge. This is an axîtion upon a policy 
of insurance upon the life of Cochran. The jury returned a ver- 
dict for $5,000, the amount of the policy. Cochran was found dead 
in a spring near his house, from a pistol shot in the back part of his 
head, flred from a pistol in his own hand. A coroner's jury found 
that the deceased committed suicide, and the widow, in submit- 
ting proofs of death, attached a copy of the flndings of the coroner's 
jury, as she was required to do by the form of proof provided for 
her by the company, and stated as the cause of déath, "Supposed 
to hâve suicided with a pistol." It is claimed in support of the mo- 
tion for a new trial that this answer put the onus upon the plain- 
tiff of explaining this statement, and of showing that the deceased 
did not commit suicide, and that as to this there is a failure of proof. 
It is held that représentations made in the proof of death as to 
the manner of the death of the insured are intended for the action 
of the insurance company, and upon the truth of such représenta- 
tions the company has a right to rely, and that the party making 
such représentations must be held to them until it is shown that 
they were made under a misapprehension of the facts, or in igno- 
rance of material matters subsequently ascertained. I assume that 
the statement in the proof of death that the deceased was "sup- 
posed" to hâve committed suicide, although not the représentation 
of the manner of death, but of a current theory in respect to it, 
has so far the effect of such a représentation, inasmuch as it was 
intended for the action of the company, as to justify the company 
in relying upon the assumption that the deceased committed sui- 
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cide, and put the burden upon the plaintiff of showing that tke 
manner of death was oth.erwise; and the question therefore is, do 
the facts in évidence warrant the conclusion rea-ched by the jury 
that such représentation was not true, and that, contrary to it, the 
deceased was killed by the accidentai discharge of his own pistol? 

The eTidence tended to show that the supply of water for the 
domestic and farm uses of deceased waa from a large spring near 
the dwelling house; that it was the dry season of the year; that 
squirrels had been digging holes beneath the spring, in such a way 
as to cause losg of a part of the water therefrom, and conséquent 
inconvenience to the deceased and his family, from lack of water; 
that deceased had been in the habit of taking his pistol and risit- 
ing the spring to shoot thèse squirrels; that on the momiog of his 
death he went to the spring, having the pistol with him (this was 
before breakfast); that, when breakfast was ready, Mrs. Cochran 
called to her husband, who responded to the call, and came and ate 
his breakfast with the family; that after breakfast he returned to 
the spring, having the pistol with him, as was his habit; that shortly 
thereafter a pistol shot_was heard in that direction, and, upon in- 
vestigation, deceased was f ound floating in the spring, face down- 
ward, dead, with a large bullet hole behind the right ear. The 
bullet had passed through the temporal bone and into the brain, 
ranging slightly upward and transversely through the brain, lodging 
there, according to the. testimony of the physician who conducted. 
the post-mortem examination. Other witnesses, who were présent 
and saw the wound probed, testify that the bullet ranged down- 
ward and forward, so that it would hâve come out at the lower end 
and in front of the left ear, had it passed through the head. The 
wound was a ragged, irregular one, — ^large enough to admit the 
index fiinger of the physician who conducted the post-mortem ex- 
amination. The spring is inclosed in cernent walls 5 feet high. It 
is 9 feet square, and at the time in question it had a depth of water 
of about 3 feet. Over this is a spring house, built of wood, 6 feet 
high at the cône of the roof from the top of the cément wall. The 
door is at the edge of the spring, and is about 2J feet high, and of 
about the same width. The bottom of the door opening is the top 
of a sill some 3 or 4 inches above the ground. There was some tes- 
timony tending to show powder stains or marks at the surface of the 
wound, but the prépondérance of the évidence was against any in- 
dication of powder bum upon the skin or hair of deceased, the wound 
being at a point just in the edge of the hair. There was nothing 
u nu suai in the conduct of deceased prior to his death. He was a 
sufiferer from stomach aliments. His son George admitted that he 
had testiûed at the coroner's inquest that deceased told him he 
would kill himself if he did not get over his stomach trouble; but 
the witness testifles that he was much excited at the time, and did 
not know ail that he testiûed to, and that now he has no recollec- 
tion of such a statement by deceased. The financial circumstances 
of the deceased were good, although there was an attempt to show 
that he was involved over his business matters, and was in mental 
worry on such account. One of thèse matters involved a friend 
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to whom he had given a check for |600, and who was în danger of 
losing the money through failure of a bank, other ttan the one on 
wMch the check was drawn, where he had placed the check for 
collection. The deceased was in no way involved in the transaction, 
ïhe other business matter grew ont of a note indorsed by deceased, 
with a number of other persons, for the Albany Woolen Mill. The 
note was for a large suto, but the woolen mill was solvent, and 
there was no ground for appréhension on that account, Moreover, 
ail the other indorsers were men of recognized financial ability. The 
burden put upon the plaintiff by the représentation of suicide as to 
the manner of death in her proof of death makes the case one where 
she miist show tiiat her husband did not purposely kill himself. Do 
the facts warrant such a conclusion? It does not necessarily fol- 
low from the facts which the évidence tends to establish, but this 
is not required. The nature of the case necessarily leares the ques- 
tion uncertain. It is enough if, by a process of reasoning, such a 
conclusion becomes probable. Were there such facts, therefore, in 
évidence as warranted the jury, in the exercise of their right to 
judge of the credibility of the witnesses and of the weight to be 
given to their testimony, in the conclusion, upon the probabilities of 
the case, that the deceased did not commit suicide? In discussing 
the facts, much was said as to the testimony bearing upon the ques- 
tion of powder marks and burns upon the skin and hair of the de- 
ceased. There was testimony tending to prove that there was no in- 
dication of powder burn about the wound, and the jury might 
properly arrive at that conclusion. From such a conclusion it seems 
probable that the pistol from which the shot was flred was held 
at some distance from the head. This may be called one of the 
phenomena in the case, and it points to an accidentai rather than 
an intentional shooting. The difflculty of flring such a shot, and 
the uncertainty of aim which it involves, makes it improbable that 
such a shot was intentional. The position of the body at the time 
the shot was flred is inexplicable upon any other theory than that 
of an accidentai shooting. The deceased was necessarily leaning 
so far over the spring that the body fell entirely within it. There 
is nothing to explain such a posture in a premeditated shooting. 
It is doubtful if such a position could be maintained under such cir- 
cnmstances; and, if it could, did the deceased intend in this way 
to provide two methods of self-destruction, — to drown himself if 
his pistol failed? It was within his power, by placing the muzzle 
of thé pistol against his head, to avoid any possible chance of a 
miscarriage in that method of suicide. Why a second method? And 
would the spring which was the source of his family supply of water 
be chosen for such a purpôsé? The habits and instincts of men are 
against such a hypothesis. The theory of the plaintiff is much 
mote peasonable, and it is consistent with the known facts. De- 
ceased -hâd been in the habit of visiting this spring, sometimes with 
his pistol, sometimes with a rifle, and shooting squirrels there. He 
had aiready made such a visit before breakfast on the moming of 
his death. Thèse animais had dug holes about there, and thèse had 
a teridency to draw off the water from the spring, aiready low and 
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insuflScient. It is not improbable that he wonld cock bis pistol on 
approaching the spring, and carelesaly proceeded to inspect the 
interior of the spring after getting there, without tbinking of tbe 
condition of bis pistol. In examining for squirrel holes that might 
exist under the cément wall, he would naturally lean over the 
spring, and in so doing he would quite as naturally grasp the side 
of the low doorway near him. It is not improbable that he would 
do this with the pistol still in his hand. As he leaned forward over 
the spring, examining its interior, — unmindful, in bis interest in 
what he was doing, of any danger, — the pressure of his weight on 
the hand by which he was supporting himself probably discharged 
the pistol while the arm holding it was extended at its full length, 
or nearly so. This explains those features of the case not otherwise 
explainable, and yet necessary to be explained in determining the 
question at issue. Ail minds may not agrée as to the déductions 
thus drawn from the facts in évidence, but if the jury made thèse 
déductions, as they must hâve doue, the court cannot, upon any 
argument of a différent conclusion, overrule them and set their ver- 
dict aside. The motion is denied. 



BOWEN V. NEEDLES NAT. BANK. 

(Circuit Court, S. D. California. February 1, 1897.) 

No. 652. 

Pleading — Ame>'dmekts— New Cause op Action. 

A eomplaint, on bills of exehange, filed by the payée against the drawer, 
may be amended by joining an additional cause of action based on defend- 
ant's promise to pay certain checlis of a third party, upon wliich plaintiff 
had advanced the amount therein called for, since this is liindred in char- 
aeter to the original causes of action, and might originally hâve been joined 
wlth them, 

This was an action at law by Abner T. Bowen against the Needles 
National Bank on certain bills of exchange. The case was heard on 
defendant's motion to strike out from the amended eomplaint certain 
parts thereof , which set up a new cause of action. 

Works & Lee, for plaintif?, 

Gardiner, Harris & Rodman and H. C. Dillon, for défendant. 

WELLBORN, District Judge. Three causes of action are set np 
in the original eomplaint, each on a bill of exchange, of which the 
plaintiff was the payée and the défendant the drawer. Under a gên- 
erai leave of the court to amend his pleadings, plaintiff filed an amend- 
ed eomplaint, which embraces ail the matters set forth in the original 
eomplaint, together with another, and f ourth, cause of action, based 
upon defendant's promise to pay certain checks of a third party, upon 
which plaintiff had advanced the amounts therein called for. TTie 
pending motion is to strike out this latter part of the amended eom- 
plaint, on the ground that it introduces a new cause of action. The 
question is not free from diflaculty, and the motion bas been submitted 
79 F.— 4 
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without citation of authorities or argunlent I hare made such re- 
search, however, as was practicable, and the cases below cited are 
more nearly in point than any otliers which I hâve been able to flnd. 
Upon the autliority of thèse cases, I hold that since the new cause of 
action is liindred in character to the others, and might hâve been 
originally joined with them, ail being based upon contracts, its intro- 
duction bv amended complaint is allowable. Tiernan v. Woodruff, 
5 McLean, 135, 23 Fed. Cas. 1203; Tilton v. Oofleld, 93 U. S. 166; 
U. S. V. Seventy-Six Thousand One Hundred and Twenty-Pive Cigars, 
18 Fed. 150; Estee, PI. & Prac. § 4445; Anderson v. Mayers, 50 Cal. 
525; Atkinson v. Canal Co., 53 Cal. 102; Railroad Co. v. Wyler, 158 
U. S. 285, 15 Sup. et. 877. Motion denied. 



HAWKINS T. STATE LOAN & TRUST CO. 

(Circuit Court, S. D. Galifomia. February 1, 1897.) 

Limitation op Actions — Conversion op Chattei^s. 

An action by the receiver of an insolvent national bank, in whicli It Is al- 
leged that the défendant, to which negotiable paper was sent by the bank for 
collection, appropriated the proceeds thereof, and refused to pay the same 
over on demand, is an action for the conversion of chattels, and is governed 
by the limitation fixed by subdivision 3 of section 338 of the Oalifornia Code of 
Civil Procédure relating to actions for "taking, detaining, or injuring any 
goods or chattels." 

E. T. Dunning and John W. Kem, for plaintiff. 
Gardiner, Eams & Rodman, for défendant. 

WELLBORN, District Judge. Plaintiff allèges that he is the 
duly appointed and qualiûed receiver of the Indianapolis National 
Bank of Indianapolis, Ind., having been appointed on the 3d day 
of August, 1893, and having qualifled on the 8th day of the same 
month, and that the défendant is a corporation duly organized un- 
der the laws and a citizen of the state of California; that on the 
Ist day of June, 1893, said National Bank forwarded to défendant 
for collection on accoant of said National Bank, a draft, on a per- 
son therein named, for $996.39, payable 90 days after date; that 
défendant, at the maturity of said draft, collected the money due 
on said draft, "and, notwithstanding the fact that it had full knowl- 
edge of the insolvency and failure of said Indianapolis National 
Bank, and of the appointment of this plaintiff as receiver thereof, 
it appropriated the said sum to its own use, and refused, and still 
refuses, to pay the same over to plaintiff, though often requested by 
him so to do." Défendant has demurred to the complaint on the 
ground that the same is barred by the statute of limitations of the 
state of California, and contends that the limitation applicable is 
that contained in subdivision 1 of section 339 of the Code of Givil 
Procédure of California, while plaintiff contends, that subdivision 
3 of section 338 of the Code of Civil Procédure of California applies. 
The period prescribed in the former section is two years, and -would 
bar the action. The period prescribed in the latter section is three 
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years, and would not bar th© action. Subdivision 3 of tliis latter 
section is as follows: 

"Sec. 338. Within three years: • • • (3) An action for taking, detainiiig, 
or injuring any goods or chattels, including actions for th« spécifie recovery of 
Personal property." 

Construing tliis last-named subdivision in an action for tlie value 
of certain personal property converted by défendant, in wliicli ac- 
tion said subdivision was, as hère, set up in bar, the suprême court 
of California says: 

"The words of the statute are not used to indicate any particular form of 
action, but I think it applies to ail those cases in which the person injured has a 
remedy in an action of claim and delivery, or for conversion. Gertainly oue 
wbose property has been wrongfully taken or detained may sue for conversion if 
at the time be was entitled to the possession of it. I think the case falls vfithin 
the provisions of section 338, and tbe cause of action was not barred." Horton v. 
Jack, 37 Pac. 652, 653. 

The Word "cliattel," the plural of which is used in said subdivi- 
sion 3 of section 338, is thus deâned : 

"Every species of property, movable or immovable, which is less than a freehold. 
* * * Personal chattels are properly things movable, which may be carried 
about by the owner; such as animais, household stufi!, money, jewels, corn, gar- 
ments, and everything else that can be put in motion, and transferred from one 
place to another. 2 Kent, Comm. 340; Oo. Litt. 48a; 4 Coke, C; Ex parte Gay, 
5 Mass. 419; Brewster v. Hiil, 1 N. H. 350." 1 Bouv. Law Dict. p. 305. 

Defendant's refusai to pay over, on demand, the money mentioned 
in the complaint, vpas conversion, for which an appropriate action 
will lie. Eichmond v. Soportos (City Ot. N. Y.) 18 N. Y. Supp. 433; 
Harris v. Cable (Mich.) 62 N. W. 582. I hold, that subdivision 8 
of section 338 controls in this case. Demurrer overruled, and de- 
fendant allowed 10 days to answer. 



FIRST NAT. BANK OF OONCORD v. HAWKINS. 

(Circuit Court of Appeals, First Circuit. March 5, 1897.) 

No. 202. 

1. National Banks— Insolvenot and Assessment — Ultra Vires— Estoppbl. 

A national bank which has purchased from a third party shares of stock in 
another national bank as an investment, and which appears on the bo«ks of the 
latter bank as a stockholder, is estopped, after the latter's failure, to deny lia- 
bility to an assessment on the stock on the ground that its purchase thereof was 
ultra vires. 

2. Same — Assessment— Nature of Liabilitv. 

The liability of a shareholder in a national bank to an assessment on his shares 
is not a contractual liability flowing from his acquisition of the shares, but a lia- 
bility which arises by force cf the statute authorizing the assessment. 

In Error to the Circuit Court of the United States for the Dis- 
trict of New Hampshire. 

This was an action by Edward Hawkins, as receiver of the In- 
dianapolis National Bank, against the First National Bank of Con- 
cord, to recover an assessment made by the comptroller of the cur- 
rency upon certain shares of stock in the former bank, which were 
held by the latter as owner. In the circuit court a jury was waived 
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by stipulation in writing, and tlie case was tried to the court, which 
made a finding of facts, and rendered judgment for the plaintiff. 
The défendant has sued out this writ of error. 
The finding of facts was in the following language: 
"The plaintiff is receiver of tlie Indianapolis National Banlî of Indianapolis, which 
bank was duly organized and authorized to do business as a national banlsing associa- 
tion. The bank was declared insolvent and ceased to do business on the 24th day 
of July, 1893. The plaintiff was duly appointed and qualified receiver of the bank 
on the 3d day of August, 1893, and took possession of the assets of the bank on 
the 8th day of the same month. The capital stock of the bank was 3,000 shares, 
of the par value of $100 each. On the 25th day of October, 1893, an assessment 
was ordered by the comptroller of $100 per share on the capital stock of the bank, 
to enforce the individual hability of shareholdws, and an order made to pay such 
assessment on or before the 25 th day of November, 1893, and the défendant was 
duly notified thereof. The défendant, being a national banking association, duly 
organized and authorized to do business at Ooncord, N. H., on the 21st day of May, 
1889, with a portion of its surplus funds, purchased of a third party, authorized to 
hold and make sale, 100 shares of the stock of the Indianapolis National Bank, as an 
investment, and has ever since held the same as an investment. The défendant bank 
has appeared upon the books of the Indianapolis National Bank as a shareholder of 
100 shares of its stock from the time of such purchase to the présent time. During 
such holding the défendant bank received annual diyidends declared by the In- 
dianapolis bank prior to July, 1893. The défendant has not paid said assessment or 
any part thereof. The parties of record, through their counsel of record, having ap- 
peared before me in this, a jury-waived case, and having adduced their évidence, I 
iînd the facts above stated." 

Eeuben E. Walker and Frank S. Streeter, for plaintifE in error. 
J. S. H. Frink, for défendant in error. 

Before COLT and PUTNAM, Circuit Judges, and WEBB, District 
Judge. 

PUTNAM, C5ircuit Judge. This case is based by the plaintiff in 
error on the proposition that it liad no power under the law of its 
création to acquire the stock of another national bank as an in- 
vestment. It is not necessary for us to consider this proposition. 
It is settled that it had full power to loan on the stock as collat- 
éral, or to take it in settlement of a doubtful debt, and in either 
case, as incidental thereto, to cause the stock to be transferred into 
its own name absolutely, if it deemed it for its interest so to do. 
First Nat. Bank of Charlotte v. National Exch. Bank of Baltimore, 
92 U. S. 122; Bank t. Case, 99 U. S. 628. Therefore, on the face of 
the transaction, no illegality appeared, and notliing to advise either 
the bank whose stock it acquired, or the existing or future cred- 
itors of that bank, or the comptroller of the currency, who was 
their quasi public représentative, that the transaction was not with- 
in the scope of the unquestionable powers of the plaintiff in error. 
Under thèse circumstances, the entire trend of the law is that the 
plaintiff in error is estopped to deny its liability in this case. Chubb 
V. Upton, 95 U. S. 665; Pullman v. Upton, 96 U, S. 328, 330; Bank 
V. Case, 99 U. S. 628; Scovill v. Thayer, 105 U. S. 143, 149; Anderson 
V. Warehouse Co., 111 U. S, 479, 483, 4 Sup. Ct. 525. There might 
arise some exceptional instances where, for spécial reasons, this es- 
toppel would not apply; as where stock had been issued in excess 
of the authorized limit (Scovill v. Thayer, ubi supra), or where, in 
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the cases represented by section 5152 of the Beyîsed Statutes, there 
are no interests capable of binding themselTes either by contract or 
estoppel, or where the substance of the transaction appears on its 
face, as in Beal v. Bank, decided by us and reported in 15 C. C. A. 
128, and 67 Fed. 816, although the latter class is not strictly ex- 
ceptional. But none of those spécial éléments are found hère. We 
bave no need to reconcile Burgess v. Seligman, 107 U. S. 20, 2 Sup. 
Ot. 10, which arose on a statute of Missouri, as the décisions re- 
ferred to by us apply directly to national banks, and corne down to 
a later date. 

The plaintiff in error maintains that the liability sought to be en- 
forced hère is merely contractual, flowing out of the acquisition of 
the stock in question and continuous upon it; so that, therefore, 
if the original investnient was unauthorized, the liability, being still 
in fieri, cannot be enforced. But thia does not correctly state the 
najure of the liability. There can be no substantial doubt that, 
whether the purchase of the stock was authorized or not, the plain- 
tiff in error was, after its transfer, by the force of the transaction, 
its owner, and that no one else could stand as such. Under thèse 
circumstances, the liability sought to be enforced hère arises by '"orce 
of the statute, and is not contractual. Keyser v. Hitz, 133 U. !S. 138, 
151, 10 Sup. et. 290. Indeed, the expressions of the suprême court 
found in Bank v. Case, ubi supra, are so much in harmony with the 
rules deducible from the practical conclusions of that court in the 
cases to which we hâve ref erred, that we accept them as dispo«ing of 
this suit. The court said, at page 633: , 

"There is nothing in the argument on behalf of the appellent that the bank was not 
•uthorized to make a loan with the stock of another bank pledged as collatéral se- 
curity. That is an ordinary mode of loaning, and there is nothing in the letter or 
spirit of the national banking act that prohibits it. But, iS there were, the lender 
could not set up its own violation of law to escape the responsibility resulting from its 
illégal action." 

The judgment of the circuit court is afiSrmed, with interest, and 
with the costs of this court to the défendant in error. 



BOWEN T. OLYMBR et al. 

Kîircuit Court of Appeals, Fifth Circuit. February 2, 1897.) 

No. 543. 

LmiTATioN OF Actions— Possession o» La.ni>8 bt Heir— Litioation with Adminis- 

TBATOR. 

Possession of land, held by one who daims it only as heir of a deceased owner, 
«nd who, during the whole of such possession, is litigating with the administra- 
tor of such deceased owner the validity of the administration, will not ripen 
Jnto a title under statutes of limitation, good as against a purchaser from the ad- 
ministrator under an order of sale for payment of debts, made after the ad- 
ministrator's right is established; nor can the possession of one to whom the 
heir has conTeyed pending the litigation, and who baa knowledge of it, and of 
the nature of the heir's title, give any better right. 

In Error to the Circuit Court of the United States for the Northern 
District of Texas. 
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De Edward Gréer, for plaintiff in error. 

Before PAEDEE and McOOEMICK, Circuit Judges, and MAXEY, 
District Judge. 

McCORMICK, Circuit Judge. R. D. Bowen, the plaintiff, brought 
this action against J. M. Clymer, W. J. Dorsett, G. W. Wharton, aud 
N. P. Wharton, to try the title and recover the possession of land 
described in the pleadings. The pétition is in the statutory form. 
The défendants pleaded the gênerai issue, and pleaded specially the 
three, flve, and ten years' statutes of limitation. On the trial the 
judge instructed the jury to flnd a verdict in favor of the défendants, 
which action of the court is assigned as error. 

The proof established or tended to show the following facts: That 
one Earle Cravens departed this life, intestate, April 10, 1880, in 
Dallas county, Tex. ; that at the time of her death she was the owner 
of the land in contre versy; that one Mary P. Fortson was the sister 
and sole surviving heir of the deceased; that plaintiff and défend- 
ants claim through Earle Cravens as a common source of title; that 
one George F. Alford was appointed administrator of the estate of 
Earle Cravens on September 20, 1880, by the county court of Dallas 
county, Tex., and that he duly qualiâed and entered upon the duties 
of such administrator; that, at the time of this grant of administra- 
tion, there were existing claims against the estate to the amount of 
more than $1,000; that on Pebruary 28, 1882, Mary Fortson, as sole 
heir, joined by her husband, ûled her suit in the county court of Dallas 
county, Tex., in the administration of the estate of Earle Cravens, in 
which she attacked the grant of administration, on the ground that 
the court had no jurisdiction to grant the same, and asking that the 
same be dismissëd, and the appointment of the administrator set 
aside, and that the grant of administration and ail proceedings under 
it be declared null and void. On May 22, 1882, the county court 
granted judgment as prayed for by the heir, and decreed that the ad- 
ministration was null and void. On appeal to the district court, 
that court, on December 12, 1883, reversed the judgment of the 
county court, dismissed the suit of Mrs. Fortson, and established the 
validity of the administration. From this judgment, Mrs. Fortson 
appealed to the suprême court, which, on December 5, 1884, reversed 
the judgment of the district court, and remanded the cause thereto 
for further proceedings therein. On April 6, 1886, the district court 
adjudged and decreed that the administration was null and void, and 
that said Alford be removed as administrator, and his appointment 
be revoked, set aside, and held for naught. From this judgment the 
administrator appealed to the suprême court, and that court, on June 
18, 1889, rendered its judgment, reversing the judgment of the dis- 
trict court, and adjudged and decreed that the suit against the ad- 
ministrator be dismissed, and that their judgment be certifled to the 
district court for observance. On February 15, 1890, the district 
court, having received the mandate of the suprême court, rendered 
judgment thereon that the heir take nothing by her suit, and that the 
défendant Alford, the administrator, go hence without day, and the 
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administration on the estate of Earle Cravens, deceased, be sustained, 
and tliat this judgnaent be certified to the county court of Dallas 
county, sitting in probate, with instructions to proceed in the matter 
of said administration. The proof tended to show that on January 
24, 1892, the established and existing indebtedness against the estate 
of Earle Cravens amounted to $3,660.83; that on February 27, 1893, 
the county court of Dallas county ordered a sale of the land in con- 
troversy for the payment of the indebtedness against the estate, un- 
der which order the land was sold by the administrator, and bought 
by R. D. Bowen, plaintiff, the sale reported to the court, and duly 
approved and confirmed, and the administrator was ordered to make 
a deed therefor to plaintiff, which deed was made as ordered, bearing 
date November 13, 1893, and was duly recorded in the county where 
the land is situated. On January 18, 1884, Mary P. Fortson, as sole 
heir of Earle Cravens, sold and conveyed the land in controversy to 
C. H. Cooper. The next day he conveyed the land to J. M. Clymer, 
one of the défendants, under whom the other défendants claim 
through proper deeds. Clymer testifled that he had ail of his nego- 
tiations for the purchase of the land with George P. Alford; that 
they had considérable negotiation about the purchase of it; and 
that the price and terms were agreed on between him and Alford, 
and when the deeds of Mrs. Fortson to Cooper, and from Cooper to 
Clymer, were handed to him by Alford, Clymer objected, stating to 
Alford that he had bought the land from him, and wanted a deed 
from him. Whereupon Alford said that Cooper was his partner, 
and that a deed from Cooper was the same as a deed from Alford; 
and, under thèse circumstances, relying on thèse statements, he ac- 
cepted the deed, supposing that he was getting a good title to the 
land. He paid the purchase money to Alford. He had possession 
of the land before he bought it, but did not claim it until then, after 
which he continued in possession, claiming it as his own. There was 
proof as to the continued possession of the premises, and the payment 
of taxes on the land, but the view we hâve taken of the case makes 
any further référence thereto unnecessary. 

There is no appearance for défendants in error in this court. We 
hâve not the benefit of either oral argument or brief on their behalf . 
There is no suggestion in the record of the ground on which the trial 
judge based his charge directing a verdict for the défendants. The 
counsel for plaintiff in error suggest that the only ground on which 
the charge of the court can be held to be correct is that the défend- 
ants had acquired title by the statute of limitations. It is certainly 
too late for the heir or those claiming under her to contest the validi- 
ty of the administration. "Waiving any question as to the proper 
forum for such matter, there is no suggestion in the record of any 
collusion between the purchaser at the administrator's sale and 
Alford, or any ground to charge the purchaser with the equities, if 
any, growing out of the dealings of Alford and Cooper with Clymer, 
in 1884. The indebtedness of the deceased was a charge upon her 
estate as clearly as the lien of an attachment upon her property in 
her lifetime would hâve raised. The estate vested in the heir, sub- 
jeet to administration. The heir herself did not claim against the 
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estate, but througli it. It is not suggested that the purchaser from 
her did not know her relations to the estate, but, on the contrary, it 
is shown that she sold and conveyed in her character as sole heir. We 
therefore concur with the suggestion of counsel for the plaintiff in 
error that the only ground upon which the charge of the court can 
be held to be correct is that the défendants acquired title by the stat- 
ute of limitation. PlaintifE in error contends that thèse purchasers 
from the heir, pending the litigation between the heir and the admin- 
istrator, over the grant of the administration itself, are chargeable as 
lis pendens purchasers. On this point there is a dearth of direct 
authorities. It is not a question of whether limitation will run 
against the estate in the course of administration, — for, subject to 
certain qualifications, not necessary to be mentioned, it is too well set- 
tled that the right of an estate may be lost by limitation, — but the 
question is: Can the heir, while holding only as such, keep posses- 
sion of the property, and during the whole time litigate with the ad- 
ministrator over the validity of the administration, until, by the lapse 
of three or five years' time, her possession shall ripen into a title 
by prescription; and, if she cannot do this by holding possession her- 
self, can she effect it by a sale to another, who has knowledge of her 
relation to the estate, and his subséquent possession, pending her liti- 
gation with the administrator, of three or flve years? It seems clear 
to us that thèse questions must be answered in the négative, and that 
a purchaser from her is so chargea with notice of the pending litiga- 
tion, and notice of its character, as to debar him from claiming that 
his possession is peaceable, if adverse. As said above, direct au- 
thorities bave not been presented by plaintiff's counsel or found by 
us. The cases of Harle v. Langdon's Hoirs, 60 Tex. 555, and Paxton 
v. Meyer, 67 Tex. 96, 2 S. W. 817, présent doser analogies than any 
we hâve examined; but our conclusion is based rather upon elemen- 
tary principles, deduced, it is true, from adjudged cases, but too well 
settled to require citation. 

It follows that the judgment of the circuit court must be reversed, 
and the cause is remanded to that court, with instructions to award 
the plaintiff a new trial. 



EDWARDS V. BATES COTJNTY. 
(Circuit Court, W. D. Missouri, W. D. February 27, 1897.) 

Pl.EADING AT LaW — MiSSOUBI CODE — AMKNDED ANSWBR. 

In an action at law In a fédéral court in Missouri, the défendant, In an 
answer entitled a "plea to the jurisdiction," set up, besides the want of 
jurisdlction, certain défenses on the merits. The court, without considerlng 
thèse défenses, dismissed the suit for lack of jurisdiction. This judgment 
was reversed by the suprême court, and the case remanded "for f urther pro- 
ceedings In conf ôrmity to law." Held that, under the Missouri Code, it was 
thereafter in the discrétion of the court below to permit the flling of an 
amended answer responslve to the issues tendered by the pétition, and em- 
bradng, in substance, matters contained in the original answer, minus the 
plea to the jurisdiction. 

This was an action at law by James 0. Edwards against Bâtes 
county, Mo., to recover upon certain funding bonds. The cause 
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■was heard on a motion to strike aut the amended answer, and for 
judgment for the sum demanded in the pétition. 

J. K. Skinker, for plaintiflE. 
Gates & Wallace, for défendant. 

PHILIPS, District Jndge. On the hearing of this case on the 
original pleadings, this court held it had not jurisdiction over the 
subject-matter of the suit^ for the reason that the real amount in 
controversy did not exceed the sum of $2,000, exclusive of interest 
and costs, and thereupon dismissed the action. 55 Fed. 436. Prom 
this judgment the plaintiiï appealed to the suprême court, where 
the judgment was reversed; that court holding that on the face of the 
pleadings this court had jurisdiction over the subject-matter. 163 
U. S. 269, 16 Sup. et. 967. After remand, the défendant, on leave 
of the court, filed an amended answer; and the plaintiff has flled 
a motion to strilce out the amended answer, and for judgment for 
the sum demanded in the pétition. This motion is predicated of the 
contention of plaintiiTs counsel that under the Code of Practice of 
the State there is contemplated but one answer on the part of the 
défendant, in which may be embraced ail matters in abatement, 
as well as of défense to the merits, and that where the défendant 
has interposed in the answer the défense of want of jurisdiction 
over the subject-matter, and that défense is decided adversely to 
the défendant, the right thereafter to plead to the merits of the 
cause of action is gone, and the plaintiff, without more, is entitled 
to judgment as for want of answer. It is to be conceded that under 
the Missouri Code of Practice it is compétent for the défendant in 
his answer to conjoin a plea in abatement with matters of défense 
to the merits. And it may, for the purpose of this case, be further 
conceded that, where the défendant relies upon both characters 
of défense, he should unité them in one answer. Little v. Harring- 
ton, 71 Mo. 390; Gohn v. Lehman, 93 Mo. 582, 6 S. W. 267; Christian 
V. Williams, 111 Mo. 443, 20 S. W. 96; Mcintire v. Calhoun, 27 Mo. 
App. 513. And l may go further, and say that where the answer in- 
terposes only the défense of a plea to the jurisdiction, and on trial 
this plea is not sustained, it might not be réversible error should the 
trial court refuse thereafter leave to défendant to interpose a plea to 
the merits. But, as applied to the facts of a case situated as the one 
at bar, I do not understand that, after the issue of abatement has 
been found for the plaintiff, it is not compétent, under the Missouri 
Code, to allow the défendant to file an amended answer to the 
merits, where the original answer, in addition to the plea to the 
jurisdiction, contained also matter of défense to the merits. The 
original answer distinctly pleaded, inter alia: 

"That the plaintiff's pétition does not state facts sufflcient to constitute a 
cause of action against the défendant upon tlie coupons mentioned therein, 
which are alleged to hâve niattirod on the ISth days of .Tanuary of the years 
1873, 1874, 1875, 1876, 1877, 1878, 3 879, 1880, for the reason that it appears 
upon the face of the said pétition that any right of action upon the said coupons 
Is barred ty the statute of limitation of the state of Missouri." 
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The answer further said that: 

"The défendant allèges that thé funding bonds sued on hereln, and deecribed 
In the plaintlff's pétition, are not yet due and payable, and will not be due 
until the Ist day of October, 1905, as the terms of sald iKind will show." 

The answer then proceeded to set out the terms and conditions 
on which the bonds sued on were issued by the défendant county ; 
showing that défendant, in conformity therewith, exercised its 
option to call in and pay oflf said bonds, of which it gave the required 
notice, and proTided the funds therefor at the place designated in 
the contract, and that, by reason of the failure of the holder of the 
bonds to so présent them and accept payment thereof, the plain- 
tiffs right of action had not accrued to sue for the principal of said 
bonds, as the bonds did not otherwise mature until the year 1905. 
And as a conséquence of the facts alleged, if found to be true, the 
interest sought by the pétition to be recovered on the bonds would 
cease from the date when the défendant made the tender conforma- 
bly to the provisions of the contract, if not receded from. Thèse 
issues tendered by the answer were not adjudicated by the court, 
for the reason that it held the plea to the jurisdiction well taken. 
Thîs, too, was the only matter passed upon by the suprême court. 
It is true that defendant's attomey entitled his answer a "plea to 
the jurisdiction." But, under the spirit of the Code, the courts 
look to substance, rather than form, and seek to administer justice 
on the facts pleaded and established, rather than the conclusions 
drawn therefrom by the pleader. The Code of Civil Procédure (sec- 
tion 2074) déclares that: 

"In the construction of a pleading for the purpose of determining its effect, 
Its allégations shall be liberally eonstrued wlth a \rfew to substantlal Justice 
between the parties." 

Had this court ruled against the défendant on the plea to the 
jurisdiction, it should hâve proceeded topass upon the other issues 
tendered by the answer. The judgment heretofore rendered by this 
court shows that it went solely to the plea to the jurisdiction. And 
the mandate of the suprême court is that: 

"It 1b now hère ordered and adjudged by this court that the judgment of the 
sald circuit court In this cause be, and the same is, hereby reversed. * * » 
And It Is further ordered that this cause be, and the same is hereby, remanded 
to the sald circuit court, with directions to set aside the order dismissing the 
action for want of jurisdiction, and for further proceedings in conformity to 
law." 

The légal attitude of the case thereafter is the same as if the 
original answer had contained alone the substance of the alléga- 
tions touching the merits which had never been tried. Before the 
same was set down for trial the défendant, on leave of the court, 
âled an amended answer, pleading the matters aioresaid to the 
merits, and further tendering the gênerai issue as to other mate- 
rial allégations of the pétition not expressly admitted to be true 
in the original answer, with some afiSrmative allégations germane 
to and in contravention of the averments of the pétition. By ex- 
press provisions of the Code of Civil Procédure (section 2104), it is 
provided that: 
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"The party may be allowed on motion to file an amended or supplemental pé- 
tition, answer or reply, alleging facts materlal to the cause or praying for any 
other or différent relief, order or judgment." 

The suprême court of the state has held, under this statute, that 
a défendant at any time may abandon any défense or part thereof 
set up in his answer. Institution v. Porbes, 52 Mo. 201; Elliott t. 
Secor, 60 Mo. 163. The only limitations the courts of this state 
hâve ever imposed upon the exercise of the discrétion of a trial 
court in allowing amended or supplemental answers under the Code 
is that it shall not contradlct materlal admissions of a former an- 
swer, nor work a hurtful surprise to the plaintiff, nor operate to 
unduly delay the cause, or show intolérable lâches, such as the court 
shonld discourage, nor otherwise thereby unduly préjudice the cause 
of the plaintiflf. The amended answer in this case goes to matters 
within the terms of the issues tendered by the pétition, and em- 
braces, in substance, matters contained in the original answer, minus 
the plea to the jurisdiction. It is not necessary that the court 
should hère say that ail the matters set up in the amended answer 
are permissible, or constitute a valid défense. The motion goes to 
the whole answer, and in my judgment, for the reasons assigned, 
is not tenable, and the same is overruled. 



UNITED STATB3S v. HEWEOKBB. 

(Circuit Court, S, D, New York. December 9, 1896.) 

WiLiiiruL Mdrdbr— Dbath in a Fobeign Countby— Fugitive ïrom Justicb— 
Indictmbnt — Thrbb Yeaes' LmiT — Sections 1043, 1045 and 5389, Rev. 
St. — On Demurrer, Plea to Inbictment Sustained. 

A seaman on the American schooner M. was Indlcted for having shot^ In 
the harbor of Havana one Miller, who died therefrom in the hospit'al, 
three days afterwards, at Havana, on January 21, 1892. The indict- 
ment was not found until March 10, 1896; and H. in the meantlme had 
been Imprisoned at Havana upon conviction for an assault, and on the ex- 
piration of his sentence delivered to the United States authorities. On de- 
murrer to the indictment: Beld (1) that the défendant was not a fugitive 
from justice under section 1045 of the Revised Statutes, so as to be ex- 
cepted from the exemption of indictment after three years, provided by sec- 
tion 1043; (2) that tlie death having talîen place on land within a foreign 
Jurisdiction, the case was not one of "willful murder" at common law, un- 
der the fédéral authorities; (3) that the only United States statute applica- 
ble, viz., section 5339, though making the offense punishable with death, 
neither déclares it to be "murder" nor does it lirait that offense to cases 
of death within a year and a day, whlch at common law was an essential 
élément of the offense of murder; (4) held, therefore, that the case was 
not one of "willful murder" within section 1043, and the Indictment was 
therefore barred by the three-years limitation. 

Wallace Macfarlane, U. S. Atty., and Max J. Koehler, Asst U. S. 
Atty. 
Abram J. Rose and Alfred C. Pette, for défendant. 

BROWN, District Judge. The défendant on March 10, 18&6, was 
indicted by the grand jury of the circuit court in this district, for 
having maliciously shot and wounded one Edward J. Miller, on the 
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17th day of January, 1892, on board the American schooner Rebecca 
J. Moulton, in the harbor and bay of Havana, Cuba, "within the admi- 
ralty and maritime jurisdiction of the United States, and out of the 
jurisdiction of any particular state," from which wound said Miller 
afterwards died in a hospital at Havana, on January 21, 1892. The 
indictment contains two counts, both averring the above facts, and 
that the Southern district of New York is the district in whicli said 
Heweclîer "was found, and into which he was first brought for the 
offense aforesaid." 

To this indictment a plea in abatement was interposed, which sets 
forth (1) that the indictment was not found until March 10, 1896, more 
than three years after the death of said Miller on land in Cuba on 
January 21, 1892; (2) that the charges in the indictment, if true, do 
not constitute the crime of "willful murder," and that under section 
1043 of the Bevised Statutes, the défendant cannot be prosecuted or 
tried; (3) that "from the I7th day of January, 1892, until the date 
of the finding of the said indictment, he had not fled from justice, but 
that he had been in the meantime and at ail tlmes between said dates 
confined in the prison at Havana, Cuba, under a charge and convic- 
tion for an assault inflicted in the city of Havana, and that the offense 
with which he is charged in the said indictment is barred by the stat- 
ute of limitations." To this plea the government interposed a de- 
murrer. 

The argument upon the démarrer having been heard before one 
of the judges of the circuit court and the district judge, sitting to- 
gether, upon their failure to agrée, the question was ccrtifled, upon 
the request of the counsel of the United States, to the suprême court, 
which, on the 26th of October last, dismissed the certiiicate and de- 
clined to entertain jurisdiction thereon. Upon remand of the cause 
to the circuit court, the case has been reargued before me at the prés- 
ent criminal term, and elaborate briefs submitted by counsel upon the 
questions whether the case falls within the three-years limitation of 
section 1043, or within the exception thereto; and whether the pris- 
oner can be treated as a fugitive from justice under section 1045, and 
on that ground not within section 1043. 

Section 1043 of the Revised Statutes provides that: 

"No person shall be prosecuted ♦ • * for treason or other capital offence, 
wUlful murder excepted, unless the indictment is found witlùn thiee years 
next after such treason or capital ofCence is done or committed." 

Section 1045 provides: 

"Nothing in tlie two preceding sections shall extend to any persons fleeing 
from justice." 

1. I do not see how it is possible to find the prisoner "a fugitive 
from justice." The offense charged was not complète until Miller's 
death, on January 21, 1892. At that date, and prior thereto, viz., 
from the date the shot was flred, according to the facts admitted by 
the démarrer, the défendant was imprisoned in Havana under a charge 
and conviction for an assault, and so continued until long after the 
lapse of three years from the commission of the offense. Unless the 
offense be that of "willful murder," the statute limits the indictment 
to three years "next after ♦ ♦ • guch capital offence is done or 



CKITED STATES V. HliWECKEK. 61 

committed"; î. e., next after the death, whereby the offense becomes 
complète. It contains no exception of cases arising on shipboard, or 
of death beyond seas. So far as I can see there is nothing resembling 
flight or voluntary withdrawal by the prisoner. 

In a somewhat similar case before Judge Lowell (U. S. v. Brown, 
2 Low. 267, Fed. Cas. No. 14,665), the prisoner had committed an 
assault on board of an American vessel, but remained on her until she 
returned to port, at which time the statutory period of limitation 
had expired. It was held that there was no flight from justice, 
and that the statute was a bar. In the récent cases cited (Streep 
V. U, S., 160 U. S. 128, 16 Sup. Ct. 244; Eoberts v. Reilly, 116 U. S. 
80, 97, 6 Sup. Ct. 291; In re White, 5 C. G. A. 29, 55 Ped. 54, 57), 
there was an actual voluntary withdrawal of the prisoner from 
the jurisdiction. Hère there was none; and I flnd no authority 
for construing, nor is it rational to construe, as a flight from jus- 
tice, a case in which there has been no withdrawal at ail, but the 
accused has been a prisoner during the whole period. 

2. The principal question remains, whether upon the facts ad- 
mitted by the demurrer the case is one of "willful murder," so as to 
be within the exception to the three-years limitation under section 
1043. If the matter were determined upon flrst impression only, 
and according to the popular meaning of the term "murder," it 
might be so considered; but more careful examination of the ques- 
tion has satisfled me that this would be erroneous. In some stat- 
utes that hâve been referred to, ancient and modem, the term "mur- 
der" is, perhaps, uscd in a gênerai sensé by way of récital or référ- 
ence only, meaning, possibly, any malicious homicide. But the 
term "murder" in its strict and légal sensé, and as importing a lé- 
gal offense, has a more limited meaning. Apart from some spécial 
statute, it is said to be necessary, in order to constitute the offense 
of "murder," that the blow and the death happen under the same 
sovereignty, and that the death occur within a year and a day after 
the felonious act. 

There can be no doubt that in section 1043, the term "willful 
murder" is used in its strictly légal sensé, and not in a merel'y pop- 
ular sensé. The section is dealing only witli offenses against the 
United States. What is excepted, therefore, is the offense of "will- 
ful murder," committed against the sovereignty of the United 
States, indictable as willful murder under some statute of the Unit- 
ed States, and cognizable as murder by its courts. 

As there is no statute of the United States deflning what shall 
constitute the légal offense of murder, resort must be had to the 
common law, which it is said requires, among other éléments, the 
two conditions above named. 

In the récent case of Bail v. U. S., 140 U. S. 118, 133, 11 Sup. Ct. 
761, Chief Justice Fuller observes: 

"By the common law both time and place were requîred to be alleged; it was 
necessary that it should appear that the death transpired within a year and a 
day after the strolie, and the place of death equally with that of the stroke had 
to be stated to show jurisdiction in tbe court. Tlie controlling élément which 
distinguishes the guilt of the assailant from a common assault, was the death 
within a year and a day, and also within the same jurisdiction." 
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The disposition by Mr. Justice Bradiey of the writ of habeas cor- 
pus in the case of U. S. v. Guiteau, 1 Mackey, 498, is ref erred to by 
the court in the case last cited with évident approval, in which 
the déniai of a writ of habeas corpus was grounded on the provi- 
sions of the statute of 2 Geo. H. c. 21, which was in force in that 
part of the District of Columbia where the crime was committed, 
because that statute was adopted by Maryland before the cession 
of that district to the United States, and was continued after tlie 
cession by the express acts of congress. And in référence to the 
elaborate examination of the subject by the présent Mr. Justice 
Gray in Corn. v. Macloon, 101 Mass. 1, it is said that the conclusion 
reached was "that the inquiry was properly determined by the 
existence of statutory provisions"; and the décisions of Mr. Jus- 
tice Washington and Judge Peters in U. S. v. McGill, 4 Dali. 426, 
1 Wash. C. G. 463, Ped. Cas. No. 15,676, and of Mr. Justice Curtis 
in U. S. V. Armstrong, 2 Curt. 446, Fed. Cas. No. 14,467, are also 
referred to with apparent approval. 

In U. S. V. McGill, the deceased died on shore at Cape François, 
from a blow inflicted by the mate of the American brig Rover, two 
days before, on board the brig while she lay there at anchor. The 
prisoner was indicted for having committed murder on the high 
seas, under the eighth section of the act of April 30, 1790 (1 Stat 
113), which corresponds with section 5372 of the Revised Statutes; 
and it was held that the indictment could not be sustained, be- 
cause the death was on shore in a foreign jurisdiction. Peters, 
Justice, says: 

"The court eould only tabe cognlzance of a murder committed on the hlgh 
eeas; and as murder consists in both the stroke and the conséquent death, both 
parts of the crime must happen on the hJgh seas to glve jurisdiction." 

Mr. Justice Washington says: 

"We bave no doubt that the death as well as the mortal stroke must happen 
on the hlgh seas to constitute a murder there. * • • It would be inconsistent 
with common-law notions to caJl it [1. e. the existing case] 'murder;' but con- 
gress, exercising the constitutional power to deflne félonies on tlie high seas, 
may ceriainly provide that a mortal stroke on the hlgh seas, wherever the death 
may happen, shall be adjudged to be a felony." 

Similarly, Mr. Justice Curtis in U. S. v. Armstrong, 2 Curt. 451, 
Fed. Cas. No. 14,467, in référence to the crime of manslaughter un- 
der similar clrcumstances observes: 

"Manslaughter Is the unlawful kUling of a human being without malice; and 
there is no such killing on the high seas, If the death takes place on land." 

And with référence to the nature of the offense, Mr. Justice Cur- 
tis further says: 

"It is true the offense descrlbed In the statute (Act 1825; 4 Stat. 115, § 4) 
is not strlctly murder, for it punlshes the mallcious stroke glven at séa, when 
the death occurs on land." 

Thèse décisions must be controUing hère, unless some later stat- 
ute is pointed out which makes the offense in this case strictly and 
properly murder. There is no such statute. The only statute in- 
voked is section 5339 of the Revised Statutes, which provides as 
follows: 
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"Sec. 5339. Every person who eommits murder— 

"First. Wlthin any fort, arsenal, dock-yard, magazine, or ta any otïïer place 
or district of country, under the exclusive jurisdiction of the United States; 

"Second. Or upon the high seas, or in any arm of the sea, or in any river, 
haven, creek, basin, or bay wlthin the admiralty and maritime jurisdiction of 
the United States, and out of tiie jurisdiction of any particular state; 

"Thlrd. Or who upon any such waters maliciously strikes, stabs, wounds, 
poisons, or shoots at aay other person, of which striking, stabbing, wounding, 
poisoning, or shooting such other person dies, either on land or at sea, within 
or wlthout the United States, shall suffer death." 

The first clause of the above section is the same as section 3 of 
the act of 1790 (1 Stat. 113); the second and third sections are the 
same in substance as the fourth section of the act of 1825, above 
cited (4 Stat. 115); except that punishment for the crime of râpe 
is transferred to another part of the Revised Statutes. On refer- 
ring to the fourth section of the act of 1825, it becomes évident 
that no change in substance was intended by the révisera; and it 
makes clear also that the grammatical connection of the words 
"who eommits murder" in the first Une of section 5339 was intended 
to be precisely as it reads, viz., with the flrst two clauses only, and 
not with the third, except as to its last part, which prescribes the 
punishment. The fourth section of the act of 1825 reads as follows: 

"Sec. 4. And be It further enacted, that. If any person or persons, upon the 
high seas, or In any arm of the sea, or In any river, haven, cr«ek, basin, or bay, 
wlthin the admiralty and maritime jurisdiction of the United States, and out 
of the jurisdiction of any particular state (a) shall commit the crime of willful 
murder, or (b) râpe, or (c) shall, willf uUy and maliciously, strlke, stab, wound, 
poison, or shoot at, any other person, of which striking, stabbing, wounding, 
poisoning, or shooting such person shall afterwards die, upon land, wlthin or 
wlthout the United States, every person so offendlng, hls or her counsellors, 
alders, or abettors, shall be deemed gullty of felony, and shall, upon convic- 
tion thereof, sufCer death." 

This section manifestly créâtes three distinct offenses, (a) mur- 
der, (b) râpe, (c) malicious wounding, etc., from which death ensues 
on land without the United States; and each of thèse offenses is 
declared to be, not murder, but a "felony." This statute would 
seem to hâve been drawn with the language of Mr. Justice Wash- 
ington in view. It follows his language in providing that the 
last offense shall be adjudged a felony, though "it is inconsistent 
with common-law notions to call it murder." The statute of 1825, 
in providing flrst for "murder on the high seas," evidently did so 
in référence to the adjudication that to constitute murder there, 
the death as well as the stroke must be on the high seas. The 
third clause suppléments the case of strict murder, by imposing 
capital punishment also in cases where the death occurs on land; 
but it does not déclare the latter oiïense to be murder, but a "fel- 
ony." The revisers probably omitted the désignation "felony" as 
immaterial; but they also omitted to describe this offense as mur- 
der, although in the next section but one (section 5341), containing 
a precisely parallel provision in respect to manslaughter, where 
the death occurred without the United States, the offense is de- 
clared to be manslaughter in the revision, as it is in the original act 
of 1857 (11 Stat. 250). 
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It îs suggested that the marginal note "murder" placed against 
section 5339 should be construed as indicating that ail the provi- 
sions of this section were intended to be treated as murder. But 
as the ârst two clauses of that section provide for cases of mur- 
der strictly, the marginal référence was appropriate, and there is 
no warrant for carrying its eiïect beyond vi^hat the body of the stat- 
ute describes as murder. 

In the third paragraph of section 5339, the words "who upon any 
such waters" bave no grammatical connection with the words "com- 
mits murder" in the flrst line. They connect only with the words 
"every person"; and the effect is the same as if the third clause had 
read, "every person who upon any such waters maliciously strikes," 
etc.; and this is made perfectly clear by a référence to the fourth 
section of the act of 1825, as above quoted. 

Now, it was in référence to this very statute, transferred without 
any substantial change to the Revised Statutes, that Mr. Justice 
Curtis, in the case of U. S. v. Armstrong, supra, said: "It is not 
strictly murder, for it punishes the malicious stroke given at sea, 
when the death occurs on land." 

I ought to hesitate long, and especially in a capital case, before 
departing from the judgment of so eminent a jurist as Mr. Justice 
Curtis, and the more so when the case in which the above passage 
occurs has received so récent an approval of the suprême court. And 
if the case is "not strictly murder," then I hâve clearly no right to 
treat it as within the exception of section 1043. 

There is an additional cîrcumstance also in the third clause of 
section 5339, which prevents that offense from being deemed mur- 
der; viz., that it is not a condition of the offense there described, 
that the death should occur within a year and a day; while that 
limitation, as we hâve seen, is an essential condition of the offense 
of murder. Congress not having inserted any such time limita- 
tion, the court has no authority to insert it by construction, be- 
cause that would materially limit the scope of the act, and cor- 
respondingly raise the offense. The offense, therefore, is a stat- 
utory offense, broader than murder, as manslaughter is broader 
than murder; since neither require certain conditions that are es- 
sential to constitute the offense of murder. 

Nor can I extend the scope of section 5339 by implication upon the 
ground that morally the offense is just as heinous as when the death 
occurs on the high seas or within the Jurisdiction where the blow 
was given; nor on the theory that the mischief intended to be 
avoided by the exception, is the same in both cases. I must be 
governed by the statute itself. It was in référence to precisely 
such a contention that Chief Justice Marshall, in the case of U. S. v. 
Wiltberger, 5 Wheat. 7(5, says: 

"The case must be a strong one Indeed to Justify the court in departing fron; 
the plain meaning of the words, especially in a pénal act, in search of an inten- 
tion which the words themselves did not suggest. To détermine whether tlie 
case is within the intention of the statute itself, the language must authorize 
It to say so. It would be dangerous Indeed to carry the prlnciple that a case 
which is within the reason and mischief of a statute, is within the provisions, 
Bo far as to punish a crime not enumerated in the statute, because it is of equal 
atrocity, or of kindred character, with those which are enumerated." 
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I find, therefore, that upon the facts admitted by the demurrer, 
the offense in this case does not constitute willful murder, because 
(1) apart from statute, such an offense bas never been so treated 
by the courts of the United States when the death was in a foreign 
country; (2) the only statute (originally that of 1825) under which 
the case can be brought, makes the case not murder, but a felony, 
foUowing the ruling of Mr. Justice Washington that it could not 
be called "murder," but might he adjudged a felony; (3) because the 
revisers evidently intended te continue this distinction, and delib- 
erately avoided calling the offense "murder," by carefully adopt- 
ing a phraseology and a grammatical construction which neces- 
sarily exclude it from the désignation of murder in the flrst Une 
of section 5329; and (4) because the third clause of section 4 of the 
act of 1825, and the third clause of section 5339 of the Revised 
St^ tûtes, cannot constitute murder, except by narrowing their 
scope through the insertion of a proviso that the death occur with- 
in a year and a day, — a limitation upon the act which I hâve no 
rignt to impose. 

The demurrer is, therefore, overruled, and the plea in abatement 
sustained. 



UNITED STATES v. COLLINS. 

(District Court, S. D. Oalifornia. January 26, 1897.) 

Warrakt of Arurst— Complaint on Informatioîî ANn Br-.I.IBF. 

Under the Pénal Code of Califomia, and, accoi'dingly, by virtue of Rev. 
St. § 1014, in the courts of the United States sitting in that state, a eomplaint 
made to a committing magistrate, upon information and belief only, is in- 
«ufficient to give such magistrate jurisdiction to issue a warrant of arreat for 
the accused person, or to iisue a subpœna for a witnesa. 

On Demurrer to Indictment. 

Greorge J. Denis, U. S. Atty. 
Walter D. Tupper, for défendant. 

WELLBORN, District Judge. Défendant îs charged with vio- 
lating section 5399 of the Revised Statutes of the United States, 
which, among other things, provides that every person who obstrue ts 
or impedes the due administration of justice in any court of the 
United States shall be punished by fine, etc. There are two counts 
in the indictment. The first count allèges substantially that on the 
13th day of November, 1896, and prior thereto, Dante R. Prince was 
a duly appointed and qualiâed commissioner of the circuit court of 
the United States in and for the Southern district of Oalifornia, 
at the city of Fresno, Cal., within said district, and while acting 
in his officiai capacity, at the time and place aforesaid, one B. T. 
Alford appeared before him, the said commissioner, and by his writ- 
ten affldavit and eomplaint, upon information and belief, accused 
one J. H. Terry of the crime of having deposited in the United States 
post office, at said city of Fresno, an obscène and lewd letter; that 
thereupon said commissioner issued a warrant for the arrest of said 
Terry, under which said Terry was arrested, ând brought before said 
T9F.-« 
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coiûifaisSionèr on the 14th day of November, 1896, when said commis- 
sioner fixèd the 19th day of tlie said month for conducting the exam- 
inatioù of said Terry on said charge; that at the time said com- 
plaint wae âled, and at ail the times thereafter in said count men- 
tloned, thé letter therein referred to was in the possession of the 
défendant herein, John H. Collins, and after the flling of said com- 
plaint, and on the day that it was flled, said commissioner issued a 
subpœna in said action against said Terry, directing said Collins 
to appear before him on the said 19th day of November, 1896, as a 
witness on the part of the United States, and also issued an order, 
in writing, directipg said Collins to deliver to Deputy United States 
Marshal B. T. Alford said letter, said order reciting that said let- 
ter was needed on the part of the United States in said action; that 
said subpœna and order were duly served upon said Collins on said 
14th day of November, 1896; but that said Collins willfully and cor- 
ruptly refused to deliver said letter to said Alford or said commis- 
sioner. The second count is similar to the flrst, except that it char- 
ges the défendant with a willful and corrupt refusai to obey a sub- 
pœna duces tecum, issued in the same action, and under the same 
circumstances, as were the subpœna and order mentioned in the 
first count. A demurrer bas been interposed to the indictment, 
on the ground that the alleged complaint flled before the commis- 
sioner, being upon information and belief, was, in contemplation of 
law, no complaint at ail, and therefore the commissioner was with- 
out jurisdiction to issue the eubpœnas in question. 

Section 1014 of the Revised Statutes of the United States provides 
that, for any crime against the United States, the offender may by 
any one of certain olficers^ therein named, and agreeably to the usual 
mode of process against offenders in such state, be held for trial 
before such court of the United States as bas cognizance of the of- 
fense. It has been repeatedly held that it was the intention of 
congress, by this section, "to assimilate ail the proceedings for hold- 
ing accused persons to answer, before a court of the United States, 
to the proceedings had for similar purposes by the laws of the state 
where the proceedings should take place." U. S. v. Rundlett, Ped. 
Cas. No. 16,208; U. S. v. Harden, 10 Fed. 803; U. S. v. Horton, Fed. 
Cas. No. 15,393. To détermine, therefore, the question now before 
the court, référence must be had to the statutes and décisions of Cali- 
fornia. 

Under what circumstances, then, may a committing magistrate 
in California subpœna a witness? This question is answered by 
section 1326 of the Pénal Code of said state, the pertinent provisions 
of which are as follows: 

"Sec. 1326. The process by -which the attendance of a witness before a court 
or ma^strate is required is a subpœna; it may be signed and issued by: (1) A 
magistrate before whom a complaint is laid, for witnesses in the state, either on 
behalf of the peojjle or of the défendant. • • •" 

The Word "complaint" is deflned in section 806 of S'aid Code, as 
follows : 

"Sec. 806. The complaint la the allégation in writing made to a court or magis- 
trate that a person has been guilty of some désignâtes o&ense." 
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It will be observed that, according to this section, the allégation 
necessary to constitute a complaint is not the mère statement of 
an opinion, but the allégation of the fact "that a person has been 
guilty of some designated offense." The word "complaint," as de- 
flned in said section, includes the accusation made before the commit- 
ting magistrate, and also the information iiled by the district attor- 
ney in the trial court. The requirements of the law as to the infor- 
mation flled in the trial court are prescribed in section 809 of said 
Code. Vérification by aflBdavit is not among thèse requirements, 
for the reason, I take it, that a district attorney is presumed to be 
acting, when he présents an information, under the sanctions of his 
officiai oath. The law, however, is différent with référence to the 
complaint or accusation made before a committing magistrate, as 
appears from sections 811, 812, and 813, Pen. Code Cal., which are as 
follows: 

"Sec. 811. When an information is laid before a magistrate of the commis- 
sion of a public offense, triable within the county, be must examine on oath the 
informant or prosecutor, and any witnesses he may produce, and talie their dépo- 
sitions in wrdting, and cause them to be subscribed by the parties malcing them. 

"Sec. 812. The déposition must set forth the facts stated by the prosecutor and 
his witnesses, tending to establish the commission of the offense and the guilt of 
the défendant. 

"Sec. 813. If the magistrate is satisfied therefrom that the offense complained 
of has been committed, and that there is reasonable ground to believe that the 
défendant has committed it, he must issue a warrant of arrest." 

In order, then, to authorize a magistrate, for the purposes of pre- 
liminary examination, to issue a subpœna, there must be laid be- 
fore him a written complaint on oath, alleging that a person there- 
in named has been guilty of some designated offense. Does the in- 
dictment in the case at bar show such a complaint? I think not. 
The afïidavit made by Alford before Commissioner Prince, being 
upon infonnation and belief, did not allège any material fact what- 
ever, but was simply the statemfent of affiant's opinion. 

Referring to an affldavit of this sort, the suprême court of Cal- 
if ornia has said: 

"It is obvions that this afïidavit does not directly charge that petitioner has com- 
mitted any offense, and it would be a dangerous précèdent to establish that any 
man may be deprived of his lil)erty, and removed to another state, upon such an 
accusation. The statement therein that affiant 'has reason to believe, and doea 
believe,' that petitioner embezzled or fraudulently converted to his own use the 
property mentioned, is not the statement of any fact, and for that reason the affi- 
davit is fatally détective. * • » But the defeet in the afïidavit before us is 
not a merely formai one. The objection to its sufficiency is substantial, and it is 
that, in judgment of law, it does not make any charge at ail." Ex parte Spears, 
88 CaJ. 642, 26 Pac. 608. 

And even in the case of People v. Smith, 1 Cal. 11, cited by the 
government, while, contrary to the later cases as hereinafter shown, 
it is héld that it is too late for the défendant to object to the afflda- 
vit, on which was issued the warrant for his arrest, after examina- 
tion and commitment, the court says: 

"It is claimed that the affidavit in pursuance of which the warrant was issued 
is defective, because it is alleged to be upon information merely. If this were so, 
we should feel disposed to regard it as of but little value, for an affldavit which 
States no fact within the knowledge of the person making it can be of but little 
weight in any légal proceeding." 
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That such an aifidavit does not confer jurisdiction to issue a 
■warrant of arrest bas been expressly held by the suprême court of 
Galifomia. Ex parte Dimmig, 74 Oal. 164, 15 Pac. 619. In that 
case the court, referring to the aforesaid sections 811, 812, and 813, 
says: 

"Uuder thèse provisions, a magistrate has no jurisdiction to issue a -warrant 
of arrest without some évidence teuding to show the giiilt of the party named in 
the warrant. The original information may be sulBcient, though made only upon 
information and belief, if followed by the déposition of the complainant, or some 
other witness, statiug facts tendiug to show the guilt of the party charged. Of 
course, where there was some évidence upon which the magistrate acted, we 
would not interfère. It may be also true that the original information might bc 
treated as a déposition; aud in such view, if it contaiaed positive évidence of 
facts tending to show guilt, it might be sufpoient as a basis for the issuance of a 
warrant. But a mère aiiidavit in the form of an information, containing no évi- 
dence, and followed by no déposition stating any fact teuding to show guilt, is in- 
Euffieient to support a warrant. The liberty of a citizen eaunot be violated upon 
the mère expression of an opinion under oath that he is guilty of a crime." 

It js, however, urged by the government, that, while an affidavit 
upon information and belief may not confer jurisdiction to issue a 
warrant of arrest, it would confer jurisdiction to compel, by sub- 
pœnas, the attendance of witnesses before the magistrate, to en- 
able him to détermine whether or not a warrant of arrest ought to 
issue. The authorities cited to support this contention are People 
V. Smith, 1 Oal. 9, and People v. Staples, 91 Cal. 23, 27 Pac. 523. 
It seems to me, however, illogical to ^old that a magistrate has ju- 
risdiction to compel the attendance of witnesses to enable him to 
détermine whether or not a person ought to be arrested for crime, 
and yet is without jurisdiction to order the arrest. Moreover, the 
doctrine bf the two cases last cited, that the commitment authorizes 
the flling of an information, and that it is too late after the com- 
mitment to raise an objection to the sufflciency of the aifidavit on 
which the arrest was originally made, has been practically, if not 
in terms, overruled by the later cases of People v. Christian, 101 
Cal. 471, 35 Pac. 1043. and People v. Howard, 111 Cal. 655, 44 Pac. 
342. I extract from the opinion in the latter case the foUowing: 

"It remains to be determined whether the fact that the complaint upon which a 
défendant is arrested and committed states no offense against him is so fatal to 
the regularity of the proceeding as to require the information based thereon, itself 
sufiieient in form, to be set aside, upon the ground that he has never been legaily 
held to answer. Some of the earlier cases, arising under the provision of our 
présent constitution providing for prosecutions by information, seem to treat the 
character or sufBciency of the complaint before the magistrate as largely an im- 
material or nonessential factor in determining the regularity of the proceeding 
for a commitment (see People T. Velarde, .59 Oal. 457; People v. Whceler, 65 Cal. 
77, 2 Pac. 892; People. v. Staples, 91 Oal. 23, 27 Pac. 523); although none of 
those cases, we think, go to the extent of holding that the complaint need not 
State an offense. But in the récent case of People v. Ohristian,, 101 Cal. 471, S5 
Pac. 1043, where the latest expression of the court upon the subject is to be found, 
ail the earlier cases are fuUy reviewed, and the reasoning and conclusion in that 
case would seem to impart more dignity and importance to the ofBce of that 
pleading in criminal prosecutions than theretofore accorded it. In that case the 
défendant was charged with an assnult with a deadly weapon upon one George 
Magin, and was held to answer thcrcl'or. The district attorney filed an informa- 
tion charging him with such an assault upon one George 'Massino.' It was held 
that the information mnst be set aside, the court, after stating the facta showing 
that défendant had been brooght before the magistrate to défend himself against 
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a charge of assaulting Magin, saying: 'TJnder those circumstances, and under a 
complaint charging that offense, he conld not be called upon to défend himself 
for assaulting one Massino, for there was no complaint on file upon which to base 
an examination of that character.' And, after reviewing the cases upon the sub- 
ject, it is said: 'It may be laid down as an unquestioned proposition that the dis- 
trict attorney has no authority to disregard the commitment, and cuU from the 
évidence taken at the preliminary examination some real or imaginary offense not 
included in the complaint upon which the défendant was charged and examined. 
« * « iijig district attorney is not only required to file the information for some 
offense included in the allégations of the complaint, but the magistrate likewise 
only has the power to commit for some offense included therein.' " 

The court further says: 

"The prineiples to be deduoed from this case are that the complaint lodged with 
the magistrate constitutes the groundwoTk of the whole superstructure to be there- 
after built thereon, and draws the lines which must circumscribe the limits the 
prosecution can take. ïhe défendant, in other words, may be competently in- 
formed agaiust and tried for any offense charged in the complaint, or included 
therein, but beyond that limitation the prosecution cannot go. * * • From thèse 
prineiples it would seem to follow as a necessary corollary that if the complaint 
is the measure of the people's rights in proceeding against a défendant in any 
case, suçh complaint must charge him with a public offense. If the commitment 
and information cannot go beyond the complaint, and the latter fails to stiite any 
crime, the logic is irrésistible that the défendant has not been legally held to 
answer for an offense. And this must be txue. It cannot be that it was ever 
contemplated, either by the framers of the constitution, or by the législature pro- 
ceeding under that instrument, that a party can be arrested and put to the in- 
dignity and public shame of détention and examination upon a criminal charge, 
to say nothing of the inconvenieuce and pecuniary détriment incurred thereby, 
•without a formai complaint, which charges, at least in substantial effect, some 
offense known to the law; for, if the complaint nced not state an offense, it would 
subserve no useful purpose, since a pleading which does not state a cause of ac- 
tion is, in legaî contemplation, no pleading. That such was not the purpose or 
intent of the législature is évident from section 806 of the Pénal Code, which pro- 
vides that 'the complaint is the allégation in writing, made to a court or magis- 
trate, that a person has been guilty of some designated offense.' " 

I have examined the fédéral décisions cited by the govemment, 
but do not think they antasfonize my views, as above indicated. 

In U. S. V. Tinklepaugh, 28 Fed. Oas. 193, the claim was not made 
that the warrant in question was a nullity. This is shown by the 
f ollowing extract from the opinion : 

"It is admitted by the counsel for the défendants that the warrant is a vaUd 
warrant, so far as it respects the action of the marshal, or any persons acting un- 
der him, by his authority; and that he and they were not only authorized, but 
were bound, to exécute it." 

This language could hardly be applied to any process considered 
absolutely null and void. Û, in U. S. v. Martin, 17 Fed. 150, or 
U. S. V. Eeese, 27 Fed. Cas. 746, which are the other fédéral déci- 
sions cited by the governraent, there be anything with which thia 
opinion apparently conflicts, it is a sufflcient answer to say that the 
décisions of said cases did not dépend upon California laws. 

The conclusion is to my mind irrésistible that Alford's affidavit 
or complaint before Commissioner Prince, being upon information 
and belief, did not confer upon the latter iurisdiction to make the 
order or issue the subpœnas set forth in the indictment, and there- 
fore the démarrer thereto is sustained. 
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In re BESHEARS. 

(District Court, S. D, lowa. February 23, 1897.) 

Cmmjnal Law— Removal to Anothek Distbict fou Triai.— Notice. 

TJpon an application to a district judge, uuder Rev. St. § 1014, for an order 
for the removal of a prisoner in the eustody of the marshal to another dis- 
trict for trial, the prisoner is entitled to notice, and, if he desires it, to be 
brought before the judge for the purpose of presenting any objections he 
may hâve to the making of the order. 

On application of Franlt P. Bradiey, United States marshal, 
Southern district of lowa, for warrant of removal to district of Kan- 
sas of John Canedy, alias James A. Beshears. 



Upon February 19, 1807, J. J. Steadman, a commissioner of the circuit court 
in and for the Southern district of lowa, upon information duly filed before 
him, charging John Canedy, alias James A. Beshears, with having committed in 
the district of Kansas a violation of section 5392, Rev. St., issued his warrant 
for arrest of said Canedy, alias Beshears. The marshal of said Southern dis- 
trict of lowa thereupon arrested said défendant, and brought him before said 
commissioner. Upon the hearing under said information it appeared that an in- 
(iictment against said Canedy, alias Beshears, had been duly found in said dis- 
trict of Kansas; wherefore, after due examination, said commissioner ordered 
said défendant to give his due bond in the sum of $1,000 for his appearance at 
thê next term of the district court at said district of Kansas, at ïopeka, to an- 
swer said charge, and, in default thereof, that said défendant be committed to 
the eustody of said marshal, until discharged by due process of law. Applica- 
tion having been made by said marshal to the district judge of the Southern 
district of lowa for a warrant of removal of said défendant to the district of 
Kansas, it appeared that said défendant had neither notice nor knowledge of the 
making of said application. Thereupon the warrant of removal was refused 
until défendant had such notice, such refusai being announced as follows: 

Mt. Pleasant, lowa, Feb. 23, 1897. 
Frank P. Bradiey, Esq., U. S. Marshal, Council Bluffs, lowa. 

Dear Sir: Your letter of the 20th inst., containing papers with 
référence to the case of John Canedy, alias James A. Beshears, at 
hand. You inclose certified copy of indictment as presented by 
the grand jury of the First division of the district of Kansas, char- 
ging said Canedy, alias Beshears, with the crime of perjury, and 
also certified copy of the record of J. J. Steadman, commissioner 
of the United States circuit court of this district, showing the ar- 
rest of the prisoner in this district, his examination before said com- 
missioner, and commitment for trial in said district of Kansas for 
the crime charged, and the fixing of bail at one thousand dollars. 
You further state that the prisoner is in your eustody, and is unable 
to give said bail. You ask for an order, under section 1014, Rev. 
St., directing his removal to the district of Kansas. for trial, and 
add: "I would hâve brought the prisoner before you, but the de- 
" partment intimated lately that that was an unnecessary expense." 

The practice in this district, without an exception, so far as I 
hâve been able to understand, since the time of In re Bailey (1869) 
1 Woolw. 422, Fed. Cas. No. 730, has been to hâve the prisoner 
brought before. the judge for such examination as may be found nec- 
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essary, before the application to remove ripens into the order of re- 
moval. I Lave not found any décision directly upon the point hère 
raised. Nor, in my examination of the reports of the fédéral courts, 
hâve I found any case where the report of the case shows afflrma- 
tively that the prisoner was not brought personally before the judge 
to whom the application for removal was presented. In the state- 
ment of the facts, or in the reasoning of the judge, each opinion 
which I hâve examined seems to regard as a matter of course the 
présence of the prisoner upon the hearing of the application for or- 
der of removal. 

The authority for the onler of removaJ is section 1014, Rev. St., 
latter part of section. After providing the method by which of- 
fenders against the United States statutes may be arrested, impris- 
oned, or bailed for trial, the section provides: 

"And where any ofEender or witness is committed in any district other tlian 
that where the offense is to be tried, it shall be the duty of the judge of the dis- 
trict u'here such offender or witness is imprisoned, seasonably to issue, and of 
the marshai to exécute, a warrant for his removal to the district where the trial is 
to be had." 

May the order for removal be made upon ex parte hearing in the 
absence of the prisoner, and upon the face of the papers from the 
committing magistrate, or should such order be made after the 
prisoner has had opportunity, if he désire, to contest the applica- 
tion therefor? I think it might well be assumed that the prisoner 
may, if he will, waive his personal appearance on the hearing of 
such application. Such waiving would then justify the judge, if 
no objections are presented, in assuming that the prisoner thereby 
consented to the order for removal, in that he makes no résistance 
thereto. But hère it is also assumed that the prisoner has notice 
or knowledge of the making of the application. He could not fairly 
be held tp waive that of which he had neither notice nor knowledge. 
He is in custody, imprisoned. How can he acquire such notice or 
knowledge? Only by being brought personally before the judge, 
or being given opportunity for personally waiving his présence. 
Should he désire to présent objections to the application, how is the 
opportunity afforded him, if it be determined whether the order of re- 
moval shall issue in his absence and without notice to him that the 
order was about to be asked? Possibly this opportunity might be 
afiforded him on a habeas corpus hearing, after the order of removal 
had been made. But in a large number of cases — ^perhaps the large 
majority — sufflcient time does not elapse between the issuing of the 
order by the judge and the exécution by the marshai to permit the 
ready issuing of the writ. As a gênerai rule, the exécution follows 
close on the issuing of the order. Again, in many, if not in most, 
of thèse cases, the prisoner is thus arrested and imprisoned away 
from his home and friends, and thus he has little opportunity to 
sue out the writ of habeas corpus. But, if he could readily sue out 
the writ, why put him to such necessity, when, upon the hearing of 
the application, substantially the same iield of résistance is opened 
to him as upon the hearing upon the writ? As the judges are now 
situated, since the establishment of the United States circuit court 
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of appeals, sucli writ, especially in this circuit, must generally be 
sued out before the district judge who issues the order of removal. 
WTiy thus ask the judge flrst to make whatever investigation he may 
deem necessary before issuing the order, and then to traverse the 
same ground, though perhaps more thoroughly, in a hearing upon 
the vïTit? 

One of the earliest cases which my examination of this matter 
has brought to my attention is that of In re Bailey, 1 Woolv*'. 422, 
Ped. Cas. No. 730, which came before Justice Miller, in this cir- 
cuit, in 1869. In the course of his examination as to whether he 
should issue an order of removal for the défendant to the Northern 
district of Illinois, it appears he submitted the matter to District 
Judge Love, of this district, and in his communication to Justice 
Miller, Judge Love uses this language: 

"I, however, without giving any opinion upon the gênerai question, held, as I 
hâve always done in cases of indictment, that the prisoner should be brought 
before me in order that the fact of indentity might be inquired into. In this I 
proceeded upon the idea that the fiading in the other district, whether by indict- 
ment or otherwise, established nothing with regard to the identity of the prisoner. 
The marsh'al, in making the arrest, might mistake the man, and remove to a re 
mote State aa indiyidual not charged with any offense whatever." 

While the case just cited does not bring directly in reviev? the 
question whether there should be a hearing before the district judge 
in the présence of the prisoner when the committing magistrate 
within this district has, under section 1014, Rev. St., ordered the 
prisoner committed to await the order of removal, nevertheless the 
statement of Judge Love is very suggestive as to the practice uni- 
formly followed by him in this district. 

The case of In re Buell, 3 Dill. 116, Fed. Cas. No. 3,102, contains 
some remarks of Circuit Judge Dillon which are pertinent to the 
gênerai subject of this inquiry. This case was decided in 1875. 
District Judge Treat had discharged, upon habeas corpus, Buell, who 
had been ordered removed to the District of Columbia, under sec- 
tion 1014, Rev. St. The matter came before Circuit Judge Dillon 
upon appeal, who uses this language: 

"It is argued tliat the question of tlie sufficiency of the indictment îs for the 
court in which it was found, and not for the district judge on such application. I 
caunot agrée to this proposition in the breadth claimed for it in the présent case. 
This provision devolves upon a high judicial officer of the government a useful 
and importait duty. In a country of such vast extent as ours, it is no light mat- 
ter to arrest a supposed offender, and, on the mère order of an iuferior magistrate, 
remove him hundreda, it may be thousands, of miles for trial. The law wisely 
requires the previous sanction of the district judge to such removal. Mère tecli- 
nical défenses to an indictment should not be regarded; but the district judge 
who should order the removal of a prisoner, when the only probable cause reliefl 
on or shown was an indictment, and that indictment failed to show any offense 
against the laws of the United States, or showed the offense not committed or 
friable in the district to which the removal is sought, would misconceive his 
duty, and fail to protect the lîberty of the citizen." 

In the case of In re Ellerbe, 13 Fed. 530, 532, Circuit Judge Mc- 
Crary was called upon to hear a pétition in habeas corpus. The 
judge of the district had ordered the removal of the prisoner for 
trial to another state. In the course of his décision, Circuit Judge 
McCrary remarks: 
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"It î« next înrfsted on behalf of the petitioner that h« h entitled to a hearing 
before he can be sent ont of the district, and that he has not had such a hearing 
as the law requires. It was, no doubt, the duty of the marshal of the Bastem 
district of Arkansas to apply to the judge of his district for an order for the ar- 
rest of the petitioner; and it was the duty of the district judge to enter into 
such investigation as was necessary to enable him to détermine whether the pe- 
titioner should be sent out of the district to answer the charge agaiust him. 
Precisely how far the district judge was authorized to go upon such a hearing 
it is not necessary in the présent case to détermine. Certain it is that he had the 
right to inquire into the question of the prisoner's identity. This would be neces- 
sary in any case, for the jndgment of the court in another district, however con- 
elusive upon other questions, would establish nothing with regard to the identity 
of the prisoner." 

In the case of In re Corning, 51 Fed. 205, 206, Judge Eicks, of the 
Northern district of Ohio, upon application for an order to remove 
the défendants, who had been indicted in the district of Massachu- 
setts, uses this language: 

'Tlie order of removal is not a mère ministerial aet on the part of the district 
judge, but is a judicial function including the exercise of a judicial discrétion upon 
the papers presented in support of the application." 

In the case of In re Terrell, 51 Ped. 213, 214, Circuit Judge La- 
combe, on the hearing upon habeas corpus, uses thèse words: 

• "It is not disputed by the district attomey that it is not only the right, but the 
duty, of the district court, before ordering removal, to look into the indietment so 
far as to be satisfied that an offense against the United States is charged, and 
that it is such an offense as may lawfully be tried in the forum to which it is 
claimed the accused should be removed; and the same right and duty arises upon 
habeas corpus, whether the petitioner is held under a warrant issued by the dis- 
trict judge whose action is thus reviewed or under a warrant of the commissioner 
to await the action of the district judge. The later décisions of the circuit court 
abundantly establish this position." 

Af ter citing various cases, Circuit Judge Lacombe proceeds : 

"There is good cause for holding that this power should be exercised liberally 
whenever the judge before whom the questions me raised on application for a 
warrant of removal or on habeas corpus is satisfied, from the face of the indict- 
meut, that were such indietment before him for trial, and demurred to, lie would 
quash it. This is a country of vast estent, and it would be a grave abuse of the 
rights of the citizen if, when charged with alleged offenses, committed perhaps 
in some place he had never visited, he were removed to a district thousands of 
miles from his home, to answer to au indietment fatally defective, on any mère 
theory of a eomity which would require the sufficiency to be tested only in the 
particular court in which it is pending." 

In U. S. V. Brawner, 7 Fed. S6, 87, Judge Hammond was consider- 
ing an application for an order for removal under section 1014. 
In the course of his opinion, when considering the power of the dis- 
trict judge with référence to the order of removal, he remarks: 

"ïhe very purpose of conferring the power is to secure the judicial sanction 
of a supei-visory judge for the action of the committing magistrate in so im- 
portant a rriatter as that of removing a citizen from one state or district to an- 
other for triai upon a criminal charge. If the warrant of removal is to be issued 
mcchanically, and as a mère ministerial act, there is no reason why the commit- 
ting magistrate should not hâve been required to issue it at once upon neglect 
or refusai to give bail. The necessary implication from the method of procédure 
adopted by the statutes is that the jndgo of the district * * * must judicially 
détermine whether the prisoner shall be taken to another district for trial, and 
that he may refuse his warrant where it appears that the removal should not be 
made, or where he would adnjit the i)arty to bail. Doubtless the action of the 
committing magistrate is prima faeie suffieient as a baais for the warrant, but 
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it Is not eonclusive. While the judge should not unaecessarlly require another 
or further preliminary examination, il it appear to Mm necessary that the bail 
should be reduced, or that for any reason the prisoner should again be heard in 
défense, I hâve no doubt that it is hia duty to pass fully upon the case, and dé- 
termine for himself whether he should be further held or removed." 

Otlier décisions might be quoted containing points pertinent to 
tlie gênerai features under considération (U. S. v. White, 25 Fed. 
71G; In re Wolf, 27 Fed. 606, 609; U, S. v. Rogers, 23 Fed. 658, 
661; In re Graves, 29 Fed. 60, 66; U. S. v. Horner, 44 Fed. 677), whose 
gênerai trend is with the extracts above quoted. Ail the cases 
recognize not only the right, but the duty, of the district judge to 
examine into the merits of the matter as presented to him to such 
an estent as may be necessary to enable him to pass satisfactorily 
upon the question, and détermine intelligently whether the prisoner 
shall be removed. If granting the application for removal could 
be considered a matter merely of course, no investigation would be 
necessary by the district judge; but he may not delegate his duties 
in this regard to the commissioner who has acted as an examiniug 
magistrate in the matter within his district. He must détermine 
and act for himself in the Une of his judicial duty. How can he 
know whether the prisoner desires to présent objections to the ap- 
plication, if his hearing be ex parte, and without notice to the pris- 
oner? While the matter of expense is not to be overlooked, never- 
theless expense is of secondary importance where the liberty of the 
citizen is involved. In my judgment, the prisoner should hâve an 
opportunity to be heard in the matter of the application, if he so 
désire. PosSibly, the question of his identity may be regarded as 
concluded for the purpose of removal by the décision of the commit- 
ting magistrate. See Horner v. U. S., 143 U. S. 207, 215, 12 Sup. Ct. 
407, 522. But, were this point conceded, the prisoner should be per- 
mitted to urge in person and by counsel whatever further objections 
he may désire to présent with référence to the validity of the indict- 
ment, its sufficiency to place him upon trial, and whether he can be 
tried thereupon for the crime therein chargea in the district to which 
his removal is sought. Opportunity can be aflforded him to présent 
his objections to the application only by his being apprised that the 
application is to be presented. In the case named in your letter, as 
well as in ail other cases where, after commitment by a magistrate 
in this district, an order for removal in thus sought, I désire that 
you shall notify the prisoner of the time when such application will 
be presented to me, with a statement of his right to be présent, and 
présent objections thereto, if he so désire. If he shall waive ob- 
jections to the application, it may be presented without his présence. 
Let the waiver be in writing, signed by him, and presented with the 
application. Or you may serve such notification upon him, and 
your retum thereon may show the fact of such waiver, if it exists. 
But in any case where the prisoner shall object to his removal, and 
express his désire to présent objections at the hearing, you are here- 
by authorized and directed to bring him personally before me with 
the application for his removal. In ail cases where no previous ex- 
amination has been made by a magistrate of this district, the pris- 
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oner should be brought personally before me with the application 
for his removal. This may be considered by you as a standing or- 
der in ttie respects above noted. 
Sincerely yours, 

JNO. S. WOOLSON, U. S. District Judge. 



UNITED STATES v. DUDLBT. 
(CarcTilt Court of Appeals, Second Circuit Febniary 23, 1897.) 

OUBTOMS DUTIES — ClARSIPICATION— DRBSSED LuMBER. 

Boards and planks of uniform lengtli, width, and thlckness, planed and 
matched for splines, are not dutiable as "manufactures of wood," under 
paragrapti 181, Act 1894, but are entitled to free entry as "dressed lumber," 
under paragraph 676. 74 Fed. 548, affirmed. 

Appeal from the Circuit Court of the United States for the District 
of Vermont. 

TMs Is an appeal from a décision of the circuit court, district of Vermont, 
reversing a décision of the board of gênerai appraisers whlch affirmed a dé- 
cision of the collecter of customs classifying certain Importations for duty 
under the tariff act of August 28, 1894. The articles imported were boards and 
planks, each pièce of a speclfled length, width, and thickness, planed on one 
side, and matched or grooved for splines. The collecter classifled some of the 
Importations under i>aragraph 181, as "manufactures of wood not speclally 
provided for," and others under section 3, as "articles manufactured in whole or 
In part, not provided for In this act." The importers claimed that thelr im- 
portations were free from duty, under paragraph 676, as "lumber, dressed." 

John H. Senter and Edward B. Whitney, for appellant. 
J. P. Tucker and G. A. Prouty, for appellee. 

Before LACQMBE and SHIPMAJST, Circuit Judges. 

PEE CURIAM. Inasmuch as the judges who heard this appeal 
are divided to opinion, the décision of the circuit court is affirmed. 



GATES IRON WORKS v. KIMBELL & COBB STONB 00. 

(Circuit Court, N. D, Illinois. March 8, 1897.) 

Patents— Invention— iNFRiNaBMENT—STONB Crushers. 

The Gates patent. No. 259,681, for an improvement In stone and ore 
crushers, whereby, Instead of the bail and socket bearlng of the prior art, 
there Is used a conical crusher-head, fltting Into a cyllndrical bearlng, so 
that the pressure Is along a Une of some length, Instead of upon a single 
point, covers a useful and patentable Invention, and is Infringed by a orusher 
havlng a cyllndrical crusher-head and a conical bearlng to recelve the same. 

This was a suit in equity by the Gates Iron Works commenced 
against the Kimball & Cobb Stone Company for alleged infringement 
of a patent relating to stone crushers. Prazer & Chalmers were 
afterwards substituted as party défendant. 

Abner & Strong, for complainant. 

Bond, Adams, Pickard & Jackson, for défendant. 
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SHOWALTEB, Circuit Judge. The bill in this case allèges the 
infringement of a number of patent monopolies. On the final hear- 
ing, ail issues were abandoned, except upon letters patent 259,681, 
dated June 20, 1882. That patent concerns joumals and journal 
bearings for stone and ore crushers. The patentée, P. W. Gates, says 
in his spécification: 

"My Invention relates especially to a shaft having a conlcal crusher-bead 
between its ends, and which àas its lower end connected to a reyolving eccen- 
trlc, which gives the shaft and conical crusher-head a revolving gyrating move- 
ment, while its upper end Is jQtted to move in a stationary journal bearing; 
and the objeet of my invention is to seeure a continuons straight bearing dur- 
ing the action of the cnisher-head from the bottom to the top of the journal 
bearing along the working surface of the journiil of the shaft, while tlie requi- 
site accommodation for the gyratory movemeut of the shaft is aft'orded; and 
this objeet I attain by the means hereinafter described, represented in the ac- 
eompanying drawings, and claimed." 




In the machine as shown in Fig. 1 of the patent în suit, the 
upper end of the shaft spoken of as the journal, c, is a truncated cône. 
The bearing for this journal is a cylinder, the diameter of which is 
the same as the major axis of the ellipse formed by a plane cutting 
the cône horizontally, and at the base or lower edge of the cylinder. 
As the journal rests in its bearing, it touches the base of the cylinder, 
theoretically, only at the opposite extremities of the said major axis, 
ïhence upward, the place of junction is, theoretically, a line in a 
plane with the axis of the shaft. In the second form described in 
the patent, wherein the bearing is conical and the journal a cylinder, 
the line oiE junction referred to is exactly parallel with the axis of 
the shaft. The shaft does not, necessarily, rotate on its longitudinal 
axis. When the lower end of the shaft is gyrated, the successive 
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positions of the lowest portion of the journal would be indicated by 
a séries of ovals or ellipses. The manner of progressive contact be- 
tween the journal and its bearing at the base of the latter is that of a 
rolling wheel, rather than a sliding runner. The sliding of one surface 
over another enters gradually into the adjustment to successive posi- 
tions above the base, since the circumference of the bearing is greater 
than that of the conical journal at its upper end. But the junction 
in any position is, theoretically, a line. The strong and direct pres- 
sure is along this line. From this line horizontally on either side, 
the pressure, while it decreases, becomes more and more oblique. But 
vertically there is no tearing or expanding force on the cylinder, and 
no force tending to contract or to lessen the longitudinal bearing sur- 
face of the journal. 

The structure which was in the art, and which that indicated in the 
patent was intended to supersede, was a bail and socket. In a bail 
and socket the direct pressure is, theoretically, upon a single point 
in the socket, and, theoretically, the contact between the bail and 
the inclosing sphère is not upon a line, but at a point. From 
this point the pressure decreases in ail directions between the 
curved surfaces, but becomes more and more oblique with respect to 
the line of direct pressure; that is, a line at right angles to the a:sis of 
the shaft. The strain which would tear from each other the particles 
of the socket or inclosing sphère, and compress the bail into smaller 
dimensions, is exerted as much vertically as horizontally; and the 
tendency of the one surface to enlarge and of the other to diminish is 
aided by the complex sliding or abrading process which necessarily 
takes place in the opération of the machine. Thèse structures are ap- 
plied to stone crushers. The pressure, it is stated in the testimony, 
between the bail and its socket, may, in the opération of such a ma- 
chine, easily exceéd 100,000 pounds to the square inch. The large 
stones are flrst caught between the upper portion of the flaring con- 
cave, B, in the figure, and the crusher-head, C. The crushing move- 
iv-ent of the crusher-head is imparted by the gyration of the lower end 
11' the shaft. This crushing movement is, at the upper portion of 
the crusher-head, very slight in extent. An abrasion, wear, or en- 
largement of one-fortieth of an inch in the surface of the socket, and 
a like amount on the bail, would, as it is testifled, reduce the useful- 
ness of a No. 6 machine by one-half. 

In theory, the structure of the patent would seem to be — and in 
fact, as shown by the testimony, it is — in a high degree usefui, as 
giving permanent efflciency to the machine. The conception of the 
patent was to distribute the pressure, and give it such direction that 
the bearing surfaces would, during the opération of the machine, re- 
tain their consistency and integrity, while holding the upper end of 
the shaft so that the crushing angle is preserved. The différence in 
resuit between the eificiency of the bail and socket machine and that 
of the patent is one of degree. But the différence in structure, as 
already described, is a différence in kind, — a différence in the applica- 
tion and play of mechanical forces. The claim in controversy is in 
words following; 
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"A gyrating erusher-shaft having the taperlng Journal, c, In combinatlon 
wlth a journal bearing, whereby only a portion of said tapering journal stands 
parallel and In contact with the vertical surface of sald bearing during the 
gyration of the shaft, substautially as described." 

Counsel argue that this combination is unpatentable, because it ex- 
presses merely the law of the machine, meaning that if the lower end 
of the shaft is to gyrate, and the upper end to be a journal, that jour- 
nal must hâve a bearing which will permit the gyratory motion. But 
is not its mode of opération the law of every combination? Prier to 
this construction, as said, the upper end of the gyrating shaft was a 
bail, and its bearing was a socket. The new idea in connection with 
the gyratory crusher shaft was the journal with the long vertical con- 
tact or pressure in each and every position against the journal bear- 
ing; and this to overcome a spécifie difiSculty with which the con- 
ception of joumals and journal bearings, as distinguished from balls 
with socket bearings, had not before been associated. The distribu- 
tion of the pressure along the vertical line from bottom to top of the 
journal bearing, said line of contact being exactly parallel in one 
form, and in another but slightly inclined to the axis of the shaft, is 
functional in this device, to avoid or retard disintegration of the con- 
tacting surfaces. The words "whereby only a portion of said taper- 
ing journal stands parallel and in contact with the vertical surface 
of said bearing during the gyration of the shaft, substautially as de- 
scribed," indicate this function. I do not flnd the combination of 
claim 1 in the prier art. Certainly, no use at ail analogous is shown ; 
nor is anything shown which would seem to involve the spécifie func- 
tion and purpose of the combination, as already explained. 

The défendant used the cylindrical journal with the conical journal 
bearing. The spécification of the patent contains the statement: 

"ïhe taper which Is Imparted to the journal of the gyrating erusher-shaft 
may be imparted to the bearing surface of the journal bearing, while a cylin- 
drical, instead of a tapering, form, may be imparted to the journal. With this 
change In construction, the opération and resuit of my invention will be sub- 
stantially the same as with the spécial construction described and shown." 

While "the tapering journal, c, in combination with a journal bear- 
ing," is the language of the claim, yet, obviously, the cylindrical 
journal, in combination with a tapering journal bearing, would be 
the same thing. It seems to me, if the claim be valid, the infringe- 
ment is made out. 

Must I dismiss this bill because, in a suit against other défendants 
pending in the Pifth circuit while this suit has been pending hère, 
this patent was not sustained? The question whether or not a daim 
is invalid for want of novelty or utility dépends on the évidence in the 
particular case. Counsel concède that the évidence hère is not the 
same as that in the case in the Fifth circuit. I think, upon the show- 
ing in this record, a decree should go in favor of complainaut. 
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BVBRBTT PIANO CO. et al. v. BENT. 

(Circuit Court, N. D. Illinois. February 6^ 1897.) 

Patents— Vai^idity and Infringement — Pianos. 

Ttie French & Nalence patent, No. 515,426, for a piano attachment, where- 
by a flexible strip, earrying a metallic striker, is Interposed between the 
hammer and the string, so that the hammer strikes the strip on one side 
of the striker, for the purpose o£ modifying the tone by a secondary or 
double stroke on the string, field valid, and infringed. 

This was a suit in equity by tlie Everett Piano Company, La 
Martine M. French, and Charles Nalence against George P. Bent for 
alleged infringement of letters patent No. 515,426, issued February 
27, 1894, to La Martine M. French and 0. Nalence for a piano attach- 
ment. On final hearing. 

Bond, Adams, Pickard & Jackson, for complainanta. 
Coburn & Strong, for défendant. 

SHOWALTEK, Circuit Judge. Complainants sue for the in- 
fringement of the first and third claims of letters patent of tht> 
United States numbered 515,426. Thèse claims are in words fol- 
lowing: 

"(1) In a piano. In comblnation with the strings, a séries of non-resonant, 
soft, flexible strips having hard strlkers or buttons on that face next to the 
strings, and hammers to act upon the strips to one side of the said buttons." 

"(3) In a piano, the comblnation with the strings of a séries of flexible strips 
having on that face next the strings hard buttons or contacts, and a séries of 
hammers adapted to strîke the strips to one side of the said buttons." 

The patentées say in their spécification: 

"Our invention relates to piano attachments for cbanging the tone of a piano, 
causing it to resemble a guitar, mandolin, zither, etc. To this end we arrange 
on the piano a séries of strips of flexible material, each having on it a metallie 
striker. Thèse strips are connected to a bar operated' by a pedal, by whlch 
they can be moved so that the ordinary hammer of the piano will strlke the 
flexible strip. The strip thus kills the tone whlch would otherwise be pro- 
duced by the string, but the metaUic striker oa, the strip striking the string 
produees the modiûed tone whlch we désire. A reverse movement of the pedal 
withdraws the strips, leaving the hammers free to strlke the strings in the or- 
dinary manner and produce the ordinary tone of the piano. ♦ * • The opera^ 
tlon of the invention is as follows: A pressure on the pedal moves the bar, 3, and 
strips, 4, within the action of the hammers, 2, so ttiat the hammers strlke the 
material of the strips above the striker, 5, and press it against the strings, 1. 
The soft strip kills the efCect ot the blow of the hammer on the string, but the 
hard striker, 5, is thrown against the string, and produces a tone." 

Seyeral prior devices are shown in the évidence, but in each in- 
stance the interposed médium for modifying the vibration of the 
string, and so changing the tone, is directly between the hammer 
and the string. In the case of the patent in suit, what is called 
the "metallie button" in one place in the spécification, and the "hard 
button" in another and in the claims, is not interposed so that the 
stroke of the hammer is directly against such button. The idea of 
modifying the tone by a secondary or double stroke on the string, 
in the manner described in the patent in suit, is not found in the 
prior art. The novelty of this construction is rather emphasized 
than otherwise by the prior devices. In the structure complained 



80 79 FEDERAL REPORTER. 

of, tLe leather tongue at its lower extremity is tightly folded and 
secured around a small metallic cylinder placed transversely. The 
stroke of the hammer is against the tongue, and above this leather- 
covered cylinder. The mode of opération and effect are substan- 
tially the same as in the patent in suit. I think, therefore, the in- 
juuction must go as prayed. 



STIRLING CO. V. ST. LOUIS BRBWING ASS'N. 

(Circuit Court, E. D. Missouri, B, D. Mareh 4, 1897.) 

No. 3,876. 

1. Patents — Pbtob Use— Divisional Applications. 

A claim was erased f rom the original application by an amendment stating 
that it was for the purpose of being made the subject of a divisional appli- 
cation. The divisional application was accordingljr made, and a patent is- 
sued thereon containing claims covering the matter in question. Held. that, 
se far as regarded a défense of two years' public use, this clalm related 
ba'ck to the first application. 
3. Samk — Validity and Infringkmbnt — Steam Boilers. 

The Pell patent, No. 539,189, for an improvement In water-tube steam 
boilers, whereby the water tubes are made to sustain the weight of the 
mud dnim and its contents, so that their expansion and contraction pro- 
duces no injurlous résulta, shows a patentable combination as to the second 
olaim, which is infrmged by a boiler having three mud drums, one of which 
Is sustained by the tubes. 

This was a suit in equity by the Stirling Company against the St. 
Louis Brewing Association, for alleged infringement of a patent for 
an improvement in steam boilers. 

Bânning & Banning and Carr & Oarr, for complainant. 

W. Bakewell, T. W. Bakewell, and Paul Bakewell, for défendant. 

ADAMS, District Judge. This suit is founded on the second claim 
of letters patent of the United States No. 539,189, issued to Harry S. 
Pell, May li, 1895, for an improvement in steam boilers. The ap- 
plication on which the patent was issued was âled June 5, 1894, but 
the record shows that an application for the same subject-matter, so 
far as regards the second claim, was filed December 22, 1893. The 
invention is shown to hâve gone into public use in the early part of 
1892, — "somewhere between January and May of that year." The 
flrst application was rejected January 27, 1894, and again March 31, 
1894; and on April 5, 1894, an amendment was flled erasing its first 
claim, the one covering the subject-matter in contre versy. As a rea- 
son for erasing such claim, this amendment stated: "The subject- 
matter of claim 1 is thus taken out of this case, in order that it may 
be made the subject of anothèr or divisional application." On May 

2, 1894, an intèrferehce was declared between the first application 
and aûother pènding application; and on June 5, 1894, the second ap- 
plication— the one in which the patent sued on was issued — was flled, 
covering the subject-matter now in coûtroversy and other subject- 
matteï. 'Oïi thèse facts I hold that, so far as regards the défense of 
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two years' public use, the daim sued on relates back to the first ap- 
plication, and hence that the défense of public use is not made out. 
Godfrey t. Eames, 1 Wall. 317, 325; Smith v. Vulcanite Co., 93 U. S. 
486, 500; Graham v. McCormick, 5 Ban. & A, 244, 248, 11 Fed. 859, 

The claim sued on relates to supporting the lower mud drum of 
water-tube boilers. The speciflcation describes, and the claim calls 
for, a combination in which the water tubes are required to sustain 
"the weight of the mud drum and its contents, whereby provision is 
made for expansion and contraction of the drums and pipes." Prior 
to the invention, the niud drum seems to hâve been supported rigidly 
on a chair or masonry, and some patents show the elevated steam and 
water drums resting on the tubes or suspended from columns or gird- 
ers. In thèse boilers the expansion or contraction of the métal neces- 
sitated a corresponding disturbance or movement of the upper drums 
and upper ends of the tubes; and, as one witness says, "this lifting and 
bending caused a great many cracks to occur in the tubes, more espe- 
cially in the front row," "the tubes loosening in the tube sheets, the 
bending and breaking of the tubes, and the cracking of the brick set- 
tings." In the patented boiler, however, it is the lower mud drum 
and lower ends of the tubes that are subjected to this disturbance or 
movement; and, thèse parts being free to move as required, this dis- 
turbance produces no injurious results. On the case as presented, I 
hold that changing the construction and opération as described 
amounted to a material and patentable différence over everything 
shown in the prior art. The boiler shown in the patent sued on has 
but a single mud drum ; but the speciflcation states "that more than 
one may be used as desired," and that "when more than one is used 
they may ail be supported as above, or some of them supported in 
this way and others otherwise." The defendant's boiler has three 
mud drums, at least one of which is suspended or sustained by the 
tubes Connecting it to the elevated steam and water drums. I there- 
fore hold that the defendant's boiler is an infringement of the second 
daim of the patent sued on. 



LBTTBLIER v. MANN et al. 

(Circuit Court, S. D. Oalifornia. FebruaiT 1, 1897.) 

No. 697. 

PLEADtse w Patent Infbingment 8uits— Allégations op Ownebship. 

A bill by the patentée for infringement must allège that he owned the pat- 
ent at the tlme of fillng the bill. It Is not sufficient to show merely that 
the patent was issued to him at a certain prior date, and that, on flling the 
bill, he had possession, and made profert thereof. 

This was a suit in equity by John G. Lettelier against William 
Mann and George E. Johnson, co-partners, etc., for alleged infringe- 
ment of letters patent No. 482,484, issued September 13, 1892, to com- 
plainant, for an improvemeut in machines for forming channel strips, 
etc. The cause was heard on deniurrer to the bill. 

H. G. Dillon, for plaintiff. 

James E. Knight and C. K. Holloway, for défendants. 
79F.-e 
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WELLBORN, District Judge. This is a bill in equity, to enjoin 
the défendants from using a certain patent, and to recover damages 
for past infringements. The bill allèges: 

"That your orator is the original and flrst discoverer and Inventer of a new 
and useful improrement In machines for forming cliannel strips for use In the 
manufacture of open-topped fruit baskets ajid boxes. That he filed his applica- 
tion for a patent on sald discovery and Invention In the United States patent 
office on the 28th day of March, 1891. That thereupon such prooeedings were 
regularly had and duly taken that a patent was duly Issued to your orator from 
the United States of America for hls said discovery and Invention on the 13th 
day of September, A. D. 1892, which sald patent was and is numbered 482,484, 
and which said patented Improvement In machines for forming channel strips 
had not been linown, used, or published prior to the said discovery, Invention, 
and application of your orator. That a description and spécification of the afore- 
sald discovery and invention Is given in the schedule to the aforesaid letters 
patent, and the aforesaid patent and the spécification thereto annexed (which, 
or a copy of which, duly exempllfled, your orator will produce, as your honors 
may direct) were duly recorded in the patent office of the United States, duly 
signed and authenticated, as by the sald letters patent and spécification In due 
form of law, ready in court to be produced, will fuUy appear." 

Then follow allégations as to infringement and damages. 
A demurrer bas been interposed on several grounds, the ârst at 
which is: 

"That It does not appear by the sald bill of complalnt that the letter§ patent 
thereln alleged to hâve been issued to John G. Lettelier were owned by the said 
Lettelier at the date of filing the said bill of complalnt." 

In support of his bill, as against this ground of demurrer, plaintiff 
allèges that said bill shows that said letters patent, long prior to the 
commencement of the suit, were duly issued to him by the United 
States govemment, and "that a status once established is presumed 
by law to remain until the contrary appears" ; citing Kidder v. Ste- 
vens, 60 Cal. 414, and Eltzroth v. Eyan, 89 Oal. 135, 26 Pac. 647. 
Wliile thèse cases support complainant's contention, later Oalifornia 
décisions are directly to the contrary. 

In Holly V. Heiskell, 112 Cal. 174, 44 Pac. 466, the court says: 

"Appellant contends that the judgment must be reversed because there Is no 
averment In the complalnt that respondent was the owner or entitled to the 
possession of the property sued for at the tlme the action was brought; and, 
under the authorlties, the contention must be sustained. In a suit to recover 
Personal property, the complalnt must show the ultimate fact that plaiutifiC 
was the owner or entitled to possession at the time of the commencement of 
the action; and it is not sufficlent to merely aver that he was the owner or 
entitled to possession at some period prior to that time. It was so expressly 
held in Frederleks v. Tracy, 98 Cal. 658, 33 Pac. 750, Afflerbach v. McGovern, 
79 cal. 269, 21 Pac. 837, and Masterson v. Clark (Cal.) 41 Pac. 796; and the 
two first-named cases were referred to approvingly in the still more récent case 
of Williams v. Ashe, 111 Cal. 180, 43 Pac. 595. Oounsel for respondent seek 
to show us a distinction between those cases and the case at bar, but we are 
not able to see It, In Afflerbach v. McGovern, supra, there Was no demurrer 
to the complalnt. In the case at bar the only averment of the respondent's 
ownershlp or rlght of possession Is 'that on the 22d day of Aprll, 1895, plaintlfC 
was the owner and entitled to the possession of the followlng described Personal 
property, to wlt' And the action was not commenced untU after the sald 
22d day of Aprll. Under the authorlties above cited, the complalnt does not 
State facts sufficlent to constltute a cause of action; and, of course, that objec- 
tion can be taken at aay time." 
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Substantially to the same effect are Vance t. Anderson (Cal.) 45 
Pac. 816, aad McCaughey v. Schuette (Cal.) 46 Pac 666. In the 
former the court says: 

"It will be observed that while the complaînt avers seisin and possession in 
the plaintlff on the Ist day of May, 1894, It fails to state that she was so seised 
at the date of the suit brought, which was May 19, 1894, or at any time after 
May Ist. This was, we think, a failure of an essentlal allégation in the com- 
plaint. It Is true that In some of the earUer cases In this court a coinplaint in 
ejectment was. In effect, dlfCerentiated from those in other actions, and precisely 
similar complaints with this were held sufflcient. • • * Kldder v. Stevens, 
60 Cal., at page 420." 

In harmony with thèse later California cases is the case relied on 
by défendants, — Krick v. Jansen, 52 Fed. 823. 

Complainant, however, further insista that: 

"The ownershlp of the patent and tltle in complainant is further shown by his 
allégation, from whlch it appears that complainant is in possession of the let- 
ters patent, and malies profert of them. This allégation alone, Mr. Foster says 
in his Fédéral Practlce (section 77), Is sulScient allégation of title." 

That part of said section 77 of Foster's Fédéral Practice to which 
complainant refers, I présume, is the following: 

"It has been held to be a sufflcient allégation of tltle and Infringement for 
the plaintiff to allège that he 'was the true, original, and first inventor of a 
certain new and useful improved application of steam power to the capstan 
of vessels, not known or used before'; 'that a description or spécification of the 
aforesald improvement was given in his schedule to the aforesaid letters pat- 
ent annexed, accompanied by certain drawlngs referred to in said last-mentioned 
schedule, and formlng part of said letters patent (the said letters patent and 
the said spécification thereto annexed— -which, or an exemplified copy of which. 
your orators will produce, as your honors may direct— were duly reeorded In the 
patent office)'; and 'that the défendant Is now construeting, using, and selling 
steam-power capstans for vessels In some parts thereof substantially the same 
In construction and opération as In the said letters patent mentioned." 

The citations of the author in support of said text are McMillin v. 
Transportation Co., 18 Fed. 260, 261, and McGoy v. Nelson, 121 U. S. 
484, 7 Sup. et. 1000. In neither of thèse cases, however, was the 
objection made that the bill did not adequately allège complainant's 
ownership. Moreover, in the latter case, as appears from the opinion 
of the court, the allégation of ownership was expressly made. After 
enumerating some of the allégations of the bill, the opinion proceeds 
thus: "The bill then allèges that the plaintifE was, and is, the owner 
of the patent." 

Without passing upon the pther grounds of the demurrer, I hold 
that the first is well taken. Demurrer sustained, with leave to the 
complainant to amend within 10 days, if he should be so advised. 
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MacIiBOB et al. v. GRAVBN. 

(Circuit Court oî Appeals, Sixth Circuit. March 2, 1897.) 

No. 354. 

ApPBAL — JUBISDICTION OF SuPREME COIÎRT. 

A writ of error from tUe suprême court does not lie, by virtue of the last 
paragraph of section 6 of the circuit court of appeals act, to review a judg- 
ment of the circuit court of appeals which is not a final judgment. 

In Error to the Circuit Court of the United States for the District 
of Kentucky. 



Before TAFT and LURTON, Circuit Judges, and SEVERENS, Dis- 
trict Judge. 

TAFT, Circuit Judge. In this case a writ of error was sued ont 
to a judgment in favor of Mrs. Graven, administratrix, against Mac- 
Leod, receiver, rendered by the circuit court below for damages for 
the wrongful death of plaintifl's intestate. On April 14, 18!>6, this 
court reversed the judgment of the circuit court, and remanded the 
case, with instructions to award a new trial. MacLeod v. Graven, 19 
C. 0. A. 616, 73 Fed. 627. An application was made to Judge 
LURTON, as a member of this court, to allow a writ of error to the 
judgment of this court so as to permit a review thereof by the 
suprême court of the United States. The application bas been re- 
ferred by Judge LURTON for the considération of the whole court. 
The right to such a writ of error is asserted upon the ground that 
MacLeod, the défendant in the court below, was a receiver appointed 
by that court; that the injury complained of was caused by the opéra- 
tion of an electric railroad by him as such receiver; that the suit 
against him was therefore one arising under the laws of the United 
States (Railway Co. v. Cox, 145 U. S. 593, 12 Sup. Ct. 905); that on 
appeals or writs of error in such suits the judgments of this court 
are not final; and that, as this case involves more than |1,000, by 
the express terms of the last paragraph of section 6 of the circuit 
court of appeals act a review of the case by writ of error from the 
suprême court is provided. 

The application présents the question whether, conceding that a 
writ of error from the suprême court will lie in this class of cases, 
it can lie in any case where the judgment of this court is not a final 
judgment. It is well settled that a judgment of an appellate court 
reversing the judgment of the trial court, and remanding the cause 
for further proceedings, is not a "final judgment," as that term is 
used in fédéral appellate procédure. Insurance Co. v. Kirchoff, 160 
U. S. 374, 16 Sup. et. 318; Werner v. Charleston, 151 U. S. 360, 14 
Sup. Ct. 356; Brown v. Baxter, 146 U. S. 619, 13 Sup. Ct. 260; Meagher 
V. Manufacturing Co., 145 U. S, 008, 12 Sup. Ct. 876; Rice v. Sanger, 
144 U. S. 197, 12 Sup. Ct. 664; Johnson v. Keith, 117 U. S. 199, 6 
Sup. Ct. 669; Bostwick v. Brinkerhoff, 106 U. S. 3, 1 Sup. Ot 15; 
Houston v. Moore, 3 Wheat, 433. 
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Section 6 of the court of appeals act (26 Stat. 826) provides that 
"the circuit courts of appeals established by this act shall exercise 
appellate jurisdiction to review by appeal or by writ of error final 
décision in the district court and the existing circuit courts in ail 
cases other than those provided for" in the fifth section. The section 
then provides that in certain cases the judgment of the courts of 
appeal shall be final. The section further provides tliat in "ail cases 
not hereinbefore in this section made final there shall tae of right an 
appeal or writ of error or review of the case by the suprême court 
of the United States where the matter in controversy shall exceed 
f 1,000 besides costs." The contention is that this language does not 
require that the judgment of the court of appeals to be reviewed in 
the suprême court shall be final, as expressly required in section 709, 
Rev. St., which confers jurisdiction on the suprême court to review 
judgments of state courts, and under which the cases above cited 
arose and were decided. The contention cannot be sustained. In 
McLish V. Eoff, 141 U. 8. 661, 12 Sup. Ct. 118, it was held that under 
section 5 of the court of appeals act, which provides that appeals or 
writs of error may be taken from the district courts or from the 
existing circuit courts direct to the suprême court in any case in 
which the jurisdiction of the court is in issue, and that in such cases 
the question of jurisdiction shall be certified for décision, the suprême 
court had no jurisdiction to review the question until the case had 
proceeded to final judgment. Said Mr. Justice Lamar, speaking for 
the suprême court: 

"It is manlf est that the words In section 5, 'appeals or writs of error,' must 
be understood within the meaning of those terms as used In ail prlor acts of 
congress relating to tlie appellate powers of this court and In the long-standing 
rules of practice and procédure in the fédéral courts. ïaken in that sensé, 
those terms mean the proceedings by which a cause In which there has been 
a final judgment is removed from a court below to an appellate court for re- 
view, reversai, or affli-mance." 

If such is the construction to be put on thèse words when used in 
the fifth section, certainly the same words, when used in the sixth 
section in pari materia, are to reçoive the same interprétation. The 
application for the writ of error must be denied. 



BRUNSWICK-BALKE-COLLBNDBR CO. v. PHBLAN BILLIARD-BALL 

GO. 

(Circuit Court of Appeals, Second Circuit. February 23, 1897.) 

Patents — Invention--- No veltt. 

The Oollender patent, No. 228,879, for a pool-bail frame with rounded interior 
and exterior corners, and made of layers of wood bent into triaiigular shape, 
and glued or fastened together, the layers preferabiy brealiing joints, is void, as 
being the resuit of mère mechanical skill. 76 Fed. 978, afflrmed. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

This was a suit in equity by the Brunswick-Balke-Collender Com- 
pany against the Phelan Billiard-Ball Company for alleged infringe- 
ment of a patent for an improvement iu pool-bail frames. The cir- 
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cuit court held that the patent wàs void for want of invention, and 
dismissed the bill. 76 Fed. 978. The complainant has appealed. 

M. B. Phillips, for appellant. 
Henry A. Forster, for appellee. 

Before WALLAOE, LACOMBE, and SHIPMAN, Circuit Judges. 

SHIPMAN, Circuit Judge. The bill in equity of the complainant 
charged an infrmgement by the défendant of letters patent No. 228,- 
879, issued on June 15, 1880, to Hugh W. Collender, as assignée of 
Stephen De Gaetano, for an improvement in pool-bail f rames. The 
circuit court for the Southern district of New York dismissed the 
bill. 76 Fed. 978. The following extracts from the spécification 
describe the invention with sufificient fullness: 

"Previous to my invention, it has been customary to mal^e the triangular ball- 
holders, used in placing the balls for the game of 'fifteen bail pool' (and other games 
played with fifteen balls) on billiard tables, of three straight strips or pièces of wood, 
joined at their adjacent ends to form the angles of the frame, and to strengthen the 
frame at thèse angles by interiorly-placed comer-blocks, glued or otherwise fastened 
in, and sometimes to further strengthen the angles or corners by metallic angle- 
plates applied exteriorly to the frame. My invention has for its object to produce a 
'triangle' or ball-frame which can be made much lighter, and also much stronger 
and more durable, than those heretofore manufactured, while at the same time its 
manufacture can be accomplished at much less cost tlian that of the construction 
or kind of frames heretofore made, and in its use it will be free of ail the objections 
found in the use of the old-fashioned ball-frame. To thèse ends and objects, my 
invention consists in a triangle or ball-frame composed of several layers or thin 
strips of wood bent round into the requisite shape, and glued (or otherwise fastened) 
together. My new frame is composed of several or numerous strips or thin layers 
of wood, or of several strips of veneer, which are placed in close contact and perfectly 
united tiironghout their lengths, by préférence in such an arrangement that no two 
of the end jointures of the strips occur at the same loeality. My improved ball- 
frame, instead of having angles, has three rounded corners, so to speak, the circular 
curvature of eaeh of which (at the inner surface of the frame) should correspond 
substantially with the curvature of the pool-bail." 

The claims of the patent are as follows : 

"(1) A ball-frame or triangle composed of wood or other suitable material, and 
formed with three interior and exterior curved or rounded corners, substantially as 
and for the purposes set forth. (2) A ball-frame having curved or rounded corners, 
and made of a séries of layers of wood bent into triangular shape, and having their 
adjacent surfaces glued or otherwise fastened together, as and for the purposes set 
forth." 

The gist of the improvement was a frame which, abandoning 
angles or sharp corners, should be a continuous, hoop-like structure, 
instead of a frame of three separate pièces joined at the three corners. 
Whether the inventor had in his mind, or in his spécification, the idea 
of a frame composed of a single pièce of wood, is denied by the de- 
fendant and is aflûrmed by the complainant. We assume that such 
a construction was sufflciently disclosed in the spécification, and was 
described in the first claim. It is admitted that before the date of 
the alleged invention there were pool-bail frames which had their 
corner pièces made with interior curved surfaces, so as to conform 
substantially to the curvature of the balls. This fact destroys any 
patentable novelty in making a pool-bail frame with interior and ex- 
terior curved or rounded corners, and restricts the patentable char- 
acter of the invention of the flrat claim to a frame made of a con- 
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tinuous strip or band of wood, or other suitable materîal, instead of 
a frame made of three strips joined together at the corners. Nothing 
of an inventive character can exist in the change from a triangular 
shaped frame made of three separate pièces of wood into the same 
gênerai style of frame made of one bent pièce of wood. The second 
claim is for a frame of curved or rounded corners, and made of a 
séries of layers or veneers of wood, glued or fastened together, and 
bent into triangular shape. Preferentially, the ends can be joined 
together at différent places on the frame, so as to break joints and 
secure greater strength. The novelty, in addition to the rounded 
corners, consista in the method of construction, whereby additional 
strength is imparted to the frame. It would hardly be claimed that 
the described mode of construction, by layers of wood joined to- 
gether, is a new method of making any wooden article or structure, 
but it undoubtedly was a new method of making this article; and it 
made the frame stronger, and less liable to crack or to be strained 
at the corners. In like manner, the iron curve of the wagon reach 
in Hicks v. Kelsey, 18 Wall. 670, made a better, more durable, and 
more solid wagon reach than the pre-existing reach, which had a 
wooden curve, with or without strengthening straps of iron. But 
thèse advantages, the court thought, resulted from superiority of 
construction, and were the product of mechanical judgment in re- 
gard to the use of materials. The improvement in this case is of 
the same mère mechanical character. The decree of the circuit 
court is afSrmed, with costs. 



PBNNSYLVANIA SALT MANUF'G CO. T. MYERS. 

(Circuit Court, E. D. Missouri, B. D. March 3, 1897.) 

No. 3,905. 

1. Unfair Compétition in Tuade — Imitation of Labels and Packageb. 

Complalnant had long sold concentrated lye in cylindrical packages, witli 
labels having a white bacligronnd and black Unes around the margln, and 
bearing In large black letters the word "Saponifier." Défendant adopted a 
similar pacliage, and a label with the same word in prominent bladt let- 
ters, placing bis own trade-name on the label, and otherwise difCerentlatlng 
the reading matter appearing in small type. He dêliberately sought out 
the localities in which complainant had created a demand for "Saponifier," 
with the purpose and resuit of enabling retailers to pass off his article for 
complainant's. Feîd, that this was unfair compétition, and défendant should 
be enjoined. 

a. Technical Tkade-Marks— "Saponifieh. " 

"Saponifier," while perhaps suggestive to a Latin student of an article 
used in soap making, is yet not so descriptive, to ordinary purchasers, as 
to prevent Its appropriation by the coiner of the word as a technical trade- 
mark for his concentrated lye, especiaUy where hls rlght thereto has been 
acquiesced In for 36 years. 

This was a suit in equity by tàe Pennsylvania Sait Manufactur- 
ing Company against Emanuel Myers, doing business as E, Myers & 
Go., to enjoin alleged unfair compétition in trade, and infringement 
of a trade-mark. 
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John M. Holmes, Geo. H. Knight, and Stanley Stoner, for complain- 
ant. 

Geo. W. Lubke and Winkler, Flanders, Smith, Bottum & Vilas, 
for défendant. 

ADAMS, District Judge. The complainant invokes the aid of 
this court to restrain the défendant from unfair compétition in 
trade, and to protect its trade-mark or label upon a package of con- 
centrated lye. 

1. Complainant's package is cylindrical in form, about two inches 
in height and two inches in diameter. Its label consists of a wrap- 
per surrounding this package horizontally. The wrapper has a 
white background, with black lines around its margin, and two or 
three black lines extending vertically from top to the bottom. 
Thèse vertical black lines serve as divisions of the subjects treated 
of on the label. The word "Saponifier," in large, prominent black 
letters, runs horizontally about halfway around the periphery of 
this circular package, midway its height. The word "Saponifier" 
is the striking feature of the label. The complainant adopted this 
word, as indicating its particular lye, more than 40 years ago. It 
became many years ago, and has continued to the présent time to 
be, the word designating complainant's lye, and distinguishing it 
from the lye of other manufacturers. It has been for many years 
recognized by ail lye manufacturers (except défendant ând his fam- 
ily) as the property of complainant, and has been generally recog- 
nized by the trade, retail dealers and consumers, as the distin- 
guishing Word denoting complainant's ownership of the lye on 
which it appears. Complainant, by judicious and expensive adver- 
tisement, has secured a large demand in différent localities of this 
country for its lye, under the name "Saponifier." The défendant 
some six or seven years âgo put up a lye manufactured by him at 
St. Louis in a package of similar shape and size as that of com- 
plainant's. He employed a label with white background, black 
marginal and intersecting lines, and the word "Saponifier," in large- 
sized black letters, prominently upon the periphery of his package, 
in substantially the same relative position as complainant had done. 
While défendant placed his own trade-name upon his label, and 
in other respects differentiated the reading matter, appearing in 
smaller type, from that found on complainant's package, the proof 
shows that he intended to and did make his article known to the 
public and to purchasers as "Saponifier." The proof, in my opinion, 
further shows that défendant deliberately sought ont and found 
the localities in which complainant had created a demand for its 
"Saponifier," and shipped his own article, under the same distin- 
guishing and prominent name, to the retail dealers of such lo- 
calities with the intention, in its least obnoxious phase, "of put- 
ting into the hands of retail dealers the means of deceiving the ulti- 
mate purchasers, and of encouraging them in the use of such means." 
This is condemned as unfair compétition in the very récent case 
of N. K. Pairbank Co. v. R. W. Bell Manuf'g Co. (U. S. Ct. App., 2d 
Oir.) 77 Fed. 869. The proof further shows that retail dealers 



PENXSYLVANIA SALT MANDF'g CO. V. MYEES. 89 

have zealously employed the opportunity so offered them. They 
hâve purchased défendant'» "Saponifier" for less than they had 
been in the habit of paying for complainant's; and, when a pur- 
chaserinquired for "Saponifier," they have frequently handed out 
defendant's article, without comment, charging the same priée 
which consumers had been in the habit of paying for complainant's. 
In this way the proof shows that the retail dealers have deceived 
and defrauded the unsuspecting and generally ignorant classes who 
are the purchasers and consumers of lye. The proof further shows 
that the défendant and his agents have made use of the possibility 
of deceiving consumers in the way already stated as persuasive and 
effective arguments for retail dealers to purchase his "Saponifier" 
instead of complainant's. He therefore has not only offered the 
retail dealers an opportunity to mislead and deceive the purchasing 
public, but the proof shows that he deliberately adopted this scheme 
of déception for the purpose of taking advantage of complainant's 
réputation and palming ofl his own goods as the goods of the com- 
plainant. This amounts to unfair compétition, in its most aggra- 
vated form, and for this reason complainant is clearly entitled to 
the relief prayed for. McLean v. Fleming, 96 U. S. 245 ; N. K. Fair- 
bank Co. v. K. W. Bell Manuf'g Co., supra; Coats v, Thread CJo., 149 
U. S. 562, 13 Sup. et. 966; Celluloïd Manuf'g Co. v. Cellonite Manuf'g 
Co., 32 Fed. 94. For a very interesting collection of cases on this 
.subject, référence is made to the note at the end of the case of 
Scheuer v. Muller, 20 C. 0. A. 161, and spécial attention is called 
to a récent case in the house of lords, of Reddaway v. Banham, re- 
ferred to in the note, wherein a défendant was enjoined from de- 
scribing his belting, although made of camel's hair, as "camel hair" 
belting, on the ground that complainant, by long use of such de- 
scriptive term, had become exclusively entitled to it, as designat- 
ing his own particular belting, and that customers understood it to 
mean complainant's belting and nothing else, and that permitting 
the défendant to apply the term to his belting would deceive pur- 
chasers. While this last-mentioned case marks quite an advance 
in the law under considération, its tendency to prevent unfair com- 
pétition is in the right direction. 

2. Now, as to the complainant's right to the word "Saponifier" as a 
technical trade-mark: I was at first impressed with the idea that 
the word was so descriptive of the article to which it is affixed that it 
could not be exclusively appropriated by any one, but I think this im- 
pression was wrong. To a student who is familiar with the liatin 
language and the rules of etymology, it may be true that the word 
"Saponifier," made up of the words "sapo" (soap) and "facere" (to 
make), would suggest some of the characteristics and qualifies of the 
article to which it referred. It doubtless would suggest that the 
article had something to do with soap making. The formation of the 
word indicates that it is a soap maker, but, taken by itself, it imparts 
no information as to whether such soap maker is a machine, a man, a 
woman, or a chemical agent. It therefore would not, even to the 
most enidite, necessarily describe a chemical agent like concentrated 
lye. But the proof shows that studeuts rai'ely ever purchase a soap- 
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making agent. The uneducated part of the community alone gen- 
erally deal in thig article. To them the word "Saponifier," in itself, 
would probably hâve no spécial etymological signification. It would 
be considered as a fanciful or arbitrary tenu, and in no sensé descrip- 
tive of the quality, characteristics, or ingrédients of the article. Even 
if the word did of itself suggest to the ordinary purchaser the chemical 
action of lye upon grease, such suggestiveness is not fatal to its 
appropriation as a part of a trade-mark. N. K. Fairbank Co. v. Cen- 
tral Lard Co., 64 Fed. 133. In the last-mentioned case it is held that 
although the word "Cottolene," designating a substitute for lard, com- 
posed of cotton-seed oil and the product of beef fat, is suggestive of 
the compound, it is not so descriptive of the substance and quality of 
its component parts that it cannot be used as a trade-mark. At the 
time the complainant adopted the word "Saponifier," no such word had 
found its place in any lexicon. As already seen, the word was coined 
by complainant and applied to its lye as early as 1855, and has been in 
constant use, as designating complainant's particular ownership, since 
then. By this word its lye became known to the manufacturera, 
dealers, and consumers long before défendant or any one else under- 
took to make use of it. The proof shows that ail manufacturers of 
lye throughout the United States, with the exception of the défendant 
and his family, hâve for a long time recognized, and now recognize, 
that the word "Saponifier" belongs to complainant; that it affords a 
ready, short, and effective means of indicating that the lye to which 
it is affixed was manufactured by complainant. In other words, 
there seems to hâve been a gênerai acquiescence in complainant's 
right to this word as a trade-mark from 1855 until 1890. Such long 
and exclusive use of the word, and such gênerai acquiescence in com- 
plainant's exclusive right to it, are facts which the court cannot over- 
look, and, were the conclusion otherwise doubtful, would certainly 
turn the scale in favor of complainant. It is said in the case of 
Bennett v. McKinley, 13 0. C. A. 25, 65 Fed. 505: 

"Whether a word claJmed as a trade-mark Is available because It Is a fanciful 
or arbitrary name, or whether it is obnoxious to the objection of being descrip- 
tive, must dépend upon the circumstances of each case. The word which would 
be fanciful or arblti-ary when applied to one article may be descriptive when 
applied to another. If It is so apt and legitimately slgniflcant of some quality 
of the article to which it is sought to be applied that its exclusive concession 
to one person would tend to restrict others from properly describing their owu 
similar articles, it cannot be the subject of a monopoly. On the other hand, if 
it Is merely suggestive, or is figurative only, It may be a good trade-mark, not- 
withstanding it is also indirectly or remotely descriptive." 

There is no prêteuse that the word "Saponifier" is a particularly apt 
description of concentrated lye, or that its exclusive concession to com- 
plainant would tend to restrict the défendant or any other manufac- 
turers from properly describing their own goods. I think the only 
criticism that can be made of this word, affixed to a can of concentrat- 
ed lye as a trade-mark, is that it is suggestive of one of the uses to 
which lye can be devoted. But considering the facts of this case, as 
already partially detailed, I cannot hold that it is so descriptive as to 
be an invalid trade-mark. The fact that défendant and his father 
made some use of the word "Saponifier" as early as 1890 cannot aflect 
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the resuit of tWs case, when it is considered that their right to do so 
was at once challenged by complainant, and some supposed tempo- 
rary adjustment of their différences made. I can find nothing in the 
leading case of Canal Go. v. Clark, 13 Wall. 311, usually referred to as 
an authoritative expression of the law on the subject of strict trade- 
mark, to incline my mind against the complainant in this case. On 
the contrary, that case, as I understand it, holds that, as a gênerai 
rule, any word may be the subject of a trade-mark (that is, to point 
eut the origin or ownership of articles to which it is afQxed) which, at 
the time of its adoption as such, had not been employed to designate 
or describe the same or like articles of production. Applying this 
rule, the case présents no difflculty. As already seen, the word 
"Saponifier" was a coinage of and appropriation by complainants as 
early as 1855. It had not before 1855, or until 1890, been used by 
any other person in connection with any products, — much less as de- 
scriptive of any products. The complainant is entitled to the re- 
lief prayed for on both grounds stated in its bill, and a decree may 
be prepared in conformity with this opinion, and submitted to me for 
considération. 



THE ASPASIA. 

STEINWENDER et al. v. ÏHE ASPASIA. 
(District Court, S. D. New York. Januaxy 7, 1897.) 

Carbiagb of Goods— Sea Pebils— Extraordinaby Weather — Dunnage Is- 

SUPFICIENT ArOUND THE MaSTS. 

Upon proof of extraordinary sea périls and of damage to the ship, which 
was accompanied by considérable damage to cargo in the hold on the side 
of the vessel: Held., on proof of usual good dunnage, that the ship was 
not Uable for such damage; but that the ship was llable for certain dam- 
age occasioned to bags stowed about the masts and pump-well, where the 
évidence showed that there was not the usual and customary amount a£ 
dunnage to prevent damage from leaks In heavy weather. 

Black & Kneeland, for libelants. 

Cowen, Wing, Putnam & Burlingham, for claimants. 

BROWÎf, District Judge. The extraordinary weather met by the 
ship upon her voyage, and the damage she received from it, sufficiently 
show that most of the damage sustained by the cargo must be attrib- 
uted to the excepted périls of the seas. It was the duty, however, 
of the bark to dunnage the cargo in a manner reasonably sufficient to 
protect it from what was to be naturally expected, and in accordance 
with the usages of the port of shipment. For failure to use such 
reasonable and customary dunnage as would hâve protected the 
cargo even from the sea périls actually incurred, the ship remains 
liable. I think the évidence sufficiently shows a failure of the ship 
to use reasonable and customary dunnage about the masts and pump- 
well, where there was some damage to the bags of coffee, which such 
dunnage would hâve prevented. The Nith, 36 Fed. 86; The Sloga, 
10 Ben. 315, Fed. Cas. No. 12,955. For so much of the damage, the 
libelants are, I think, entitled to recover, I should flx the amount, if 
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the évidence was sufQcient to enable me to do so, as it must be in any 
event comparatively small. If the parties do not agrée, a référence 
may be taken upon this item of damage. 

The damage to cargo in the other parts of the ship I must find did 
not arise from any lack of reasonable or ciistomary dunnage, or 
insufflciency of the ship, but from extraordinary sea périls. 

A decree may be entered accordingly. 

Afflrmed on appeal, March 19, 1897. 



THE W. F. BABCOCK. 

GRAVES et al. v. THE W. P. BABCOCK. 

(District Court, S. D. New York. Marcli 1, 1897.) 

SbAMEN'S WaGES — DkSEBTION — COMMITMENT ÏHIÎOtTGH CoNSUL — BOKOLUI^TJ — 

Failubb of Proop— Coxsul's Certipicates kot Evidence — Rev. St. § 

4600— CONSni-AR KXAMINATION REQtTTRED. 

On the sliip's arrivai at Honolulu, four men at différent times, not appear- 
Ing at the hour of commenclng work in tlie morning, were -witliin a fe-w 
honrs afterwards arrested as désertera by the police autliorities at Hono- 
lulu on request of the consul, and kept in prison from 10 to 20 days, until 
the ship sailed. On arrivai at New York, and on suit for their wages, an 
offset vi'as presented for (1) rewards for détection, (2) arrest by the police, 
(3) board vs^hile in prison, and (4) the employment of a stevcdore in place 
of each seaman while in prison, at .?2.50 a day. The seamen denied any 
Sntent to désert; the master had no personal knowledge, but ouly tliat 
désertion was reported to him; nor was any record produced of any exam- 
ination before the consul, such as is required by section 4600 of the Eevised 
Statutes. Held, (1) that the évidence of désertion was insufficient; that the 
mère certiflcates of the consul were not légal évidence; (3) that no such 
offsets as are elaimed could be allowed, except on proper légal proof of their 
necessity, and of a substantial compliance wlth the statutory requirements. 

Boddine & Lee, for libelants. 
Jones & Govin, for claimants 

BEOWN, District Judge. To the claims of the above four seamen 
for wages, counter claims are set up for the cost of their arrest as 
deserters and of their confinement at Honolulu until the ship sailed 
for New York on February 26, 1896. The items charged in the log 
against Graves are as follows: 

For reward paid for détection $10 CO 

For arrest by the police lî 00 

For 21 days' détention in prison 21 00 

For supply of a man in his place at Ç2.50 per day, 18 days 45 00 

For breaking window 20 00 

$102 00 

Thèse charges exceed the wages earned during the following four 
months. 

The charges against the other libelants are similar, except that 
against two of them |20 each is charged for détection. AU the men 
deny any intention to désert. Three of them, as appears from the 
testimony, went ashore at night, by leave, but got into a drunken 
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spree with friends on vessels near by; and not having returned at 
the hour when work was resumed on the ship the next morning, com- 
plaint was immediately made against them as deserters before the 
consul, and before noon they were arrested and lodged in jail : Graves 
and Donnelly on February 5th, and confined 21 days; and Bauer on 
February 20th, and confined 6 days. The fourth man, Bradley, had 
been asbore without leave early in the morning of February lOth 
to see the British consul, and was arrested by the police as a déserter 
on bis way back to the ship. 

There is no proper or sufficient proof of an intention by any of the 
men to désert. The master's testimony on this point is ail hearsay, 
depending on reports of the mate, who left the ship and was not 
examined. The mate, he says, reported the men absent and their 
clothes missing. The weight of évidence certainly shows that the 
report in the latter respect was mistaken; the men's clothes were in 
bags in the forecastle ail the time (except a couple of articles which 
one of the men had taken ashore to sell), and were there when the 
men returned to the ship February 2Gth. 

The évidence does not satisfy me that there was any proper inquiry 
or finding by any one as to the fact whether the men, or any one oi 
them, had deserted. Section 4600 of the Revised Statutes makes it the 
duty of consular ofificers "to reclaim deserters," and to employ the 
local authorities to that end. No express authority is given to lodge 
deserters in foreign prisons. But that section requires that "in ail 
cases where deserters are apprehended, the. consular offlcer shall 
inquire into the facts." 

In the master's déposition appears a copy of a letter stating as 
f ollows : 

"Shortly after the arrivai of the ship W. F. Babcoclî several of the crew de- 
serted. At the request of this office they were arrested and lodged in jail, 
•where they complained to me of ill treatment at the hands of the mate. I sum- 
moned the master, and mate, also the men to appear before me. After a full 
investigation found the. charges to be without foundation. Their jail fées, re- 
wards ofifered for them, etc., hâve been looked over by me and found to be 
correct as per vouchers. 

"[Signed] EUis MlUs, General Consul." 

This letter was objected to, and it is not légal or compétent évidence 
as to the matters of fact stated in it. I hâve deferred the décision of 
the cause to permit évidence of any docket or record of inquiry as 
to the alleged désertion to be offered; instead of that a further cer- 
tificate is offered under the seal of the consul, dated January 19, 1897, 
stating that in the month of February, 1896, complaints were succes- 
sively made to him by the master that the above-named libelants had 
deserted, — 

"Whereupon at the request of the master I Issued requests to the marshal of 
this govemment for the arrest and détention of thèse men, and they were aft- 
erwards brought before me, and It then aud there having been made to appear 
to my satisfaction that the aforesaid complaints were iïue * • * ajid that 
the seamen had deserted said vessel, and absented themselves without leave, 
whereupon at the request of the said mast«r the said seamen were remanded 
to the jail at Honolulu to remain there until the said vessel should be ready 
to proceed on her voyage or till the master should requlre their discharge, and 
then to be delivered to the said master, he paying ail the costs of said commit- 
ment and deducting the same ont of the wages due to said seamen. And 1 



94 79 FEDERAL REPORTEB. 

further certtfy that the reason for my action was because I was satlsfled that 
unless they were so detalned they would agaln désert. 

"Ellis Mills, Consul GeneraL" 

This paper has nat the appearance of having been prepared from 
any docket, record, or notes remaining in the consul's office. It does 
not purport to be a copy of any such record or notes; no dates, other 
than the month are given, and there is no direct statement that the 
consular oflBcer made any inquiry into the facts. The latter part 
seems intended to follow the provisions of section 4598, which does 
not apply to proceedings before consular oflQcers, but to proceedings 
before justices of the peace within the United States. In the case 
of The Coriolanus, Crabbe, 2S9, Fed. Cas. No. 7,380, Judge Hopkinson 
said: "I never suffer thèse certiflcatea to be read; they are infinitely 
weaker than ex parte dépositions." 

To make proceedings before the consul évidence, there must be 
either a duly-proved copy of his record, or else his déposition, as in 
the case of other witnesses. Thèse papers are neither, and must, 
therefore, be disallowed as évidence. 

The testimony of aJl the men, moreover, is very explicit that there 
was no examination before the consul as to the fact of désertion; 
but only a hearing upon a complaint of ill treatment made to him 
by Burns, another seaman, upon which three of the men were called 
before him while they were in jail, and before Bauer was arrested, 
as witnesses on that charge. The master's testimony confirms this 
fact, and supports the testimony of the libelant Bauer, that he was 
never taken before the consul at ail; and if that was the case with 
Bauer, it is fair to conclude that it was the same with the others, 
and that they were sent to jail on the master's complaint alone, with- 
out inquiry before the consul into the fact of désertion either before 
imprisonment or afterwards. This is not such an inquiry as section 
4600 demands. Ail the items charged against the seamen based 
upon the ground of alleged désertion must, therefore, be disallowed. 

The haste with which the proceedings against thèse men were taken; 
the absence of any genuine inquiry into the fact of désertion; the 
disclaimer of the men at the time of any intent to désert; the lack 
of any request and even of any option given to the men when arrested 
to retum to the ship, or opportunity to show that the delay of a few 
hours in returning was due to drunkenness only, render the procédure 
against thèse seamen apparently a very harsh one, and make quite 
natural, if not legally justifiable, their subséquent violence in speech 
and act. Whether the men were désertera or not, they could not 
lawfully be thrown into prison without such an inquiry and oppor- 
tunity to be heard as the statutes provide. And when such measures 
are taken by the master with a view to oonâscating the wages of 
seamen for several months succeeding, he must take good care to 
collect and préserve for his défense, and for the défense of the ship, 
sufficient légal évidence to show both the necessity for such proceed- 
ings, and a substantial compliance with ail the statutory requirements 
to justify it. 

Under sections 4603 and 4596 I might impose a small discretionary 
fine for the two or three hours, which is ail the voluntary absence 
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proved agaînst thèse men; but in riew of their împrisonment, no 
fine should be imposed. When the sMp was ready to sail on Febru- 
ary 26th, the men were brought on board in irons. On the way to 
the ship, Graves, Donnelly, and Bradley, for the purpose of securing 
their further détention in Honolulu, broke a plate-glass window in 
one of the stores, for which the captain was obliged to pay Î60. 
For this unlawfnl act, each of the three men should be chargea with 
his share, viz. |20. No other offsets being legally established, they 
are entitled to the residue of their wages, as follows: 

To Graves ?62 67 

" Donnelly 61 27 

" Bradley 61 17 

" Bauer 67 62 

— with interest from June 29, 1896. 

A decree may be entered accordingly, with costs. 



DAVIDSON et al. v. BALDWIN. 

(Carcuit Court of Appeals, Sixth Circuit March 2, 1897.) 

No. 433. 

1. SHIPPING— MORTGAGEB HOLDING LeGAL TiTLE — PbBSONAL LiABILITT FOR 
Rb PAIRS. 

One who purchàses a vessel at marshal's sale, takes the légal tltle, and Is 
registered as owner at the customhouse, but who, in fact, purchàses for 
another, and holds the tltle merely as collatéral security for a debt, is a 
mère mortgagee; and if he is not in possession, and does not appoint tbe 
master, he is not personally liable for repairs or supplies furnished on the 
order of the master. And when It is sought to hold Mm liable he is not 
estopped from showàng his true relation to the vessel. 
8. Samb— Appointmbnt and Authoritt op Master— Enrollmbnt. 

When one is acting as master by appointment of the real owner, his status 
and authority as such are not affected by the fact that bis name bas not 
been inserted as master in the enrollment, for the registry and enroll- 
ment are only for the protection of the revenue. 

8. SaMB— ESTOPPEL. 

B. was the registered owfiGr of a vessel, but in fact held the légal title 
as security for a debt E. & Sons were the real owners, and R. was enrolled 
as master, and had full possession and controi. Wlthout changing this 
enrollment^ he appolnted one M. as master, Inmself doing tbe business of the 
vessel, as managing partner of E. & Sons. As such, he ordered repairs of 
libelants, they understanding that he did so slmply as "manager." -Heli, 
that on thèse facts, in the absence of any other évidence of a holding out 
by B. of E., as his manager, B. was not estopped from denying that E. 
was his agent 

Appeal from the Circuit Court of the United States for the East- 
ern District of Michigan. 

The record includes three libels In personam, filed by persons doing repairs 
or furnishing matériel to the tug Sea Gull, for which It is sought to malie the 
appellee, Stephen Baldwin, liable as owner. Thèse libelants were James David- 
son, the Bay City Iron Company, and Charles and WiUiam F. Jenuison. The 
record also includes a libel filed by James Murdock, who seeks to recover his 
wages as master of the Sea Gull. Ail of thèse libels were by agreement Con- 
solidated and heard together. The facts necessary to be stated, as we flnd 
them to be, are thèse: 'ïïie tug Sea Gull was origlnally owned by the Eeld 
Towlng & Wreeking Company, a corporation of the state of Michigan, of which 
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one-half the cairfltal was owned by James Reld, who was the président and 
manager of the carporatlon. Under proceedlng against the tug in the district 
court, the Sea Gull was sold at marshal's sale to satisfy sundry decrees of that 
court. At the sale she was iKiught by the appellee, Stephen Baldwin, at the 
price of $14,000, and a bill of sale exeeuted to him. This purchase was made 
by Baldwin for James Keid, under an agreement by which he was to advance 
to Eeid $12,500 of the purchase money, and take and hold the légal title until 
Eeid's note for that sum should be paid, and another note for $1,000, due Bald- 
win upon another transaction. Baldwin paid $12,500 of the price bid at mar- 
shal's sale, the remainder of the purchase money being paid by Reid or by 
another for him. Keid gave to Baldwin the note of James Reid & Sons, a firm 
composed of himself and two sons, formed for the purpose of earrying on the 
l)usiness originally carried on by the Reid Towing & Wrecking Company, for 
the sum thus loaned, which the latter iiidorsed to a banli as a means of raising 
money thereon. Baldwin gave to Reid an obligation to convey the vessel to 
him upon payment of tliat note, and another for $1,000, made by James Reid 
alone. That paper was in thèse words: 

"I hereby agrée to transfer the ttig Sea Gull, ah her équipage, ail booms, 
boom ehains, pumps, and auything else that I niay now hâve or hereafter come 
into my possession, upon the payment of two notes held by me. Twelve 
thousand five hundred dollars is now held by the Preston National Banls, and 
indorsed by me. This note to be paid by James Reid & Sons, or by James 
Eeid. One of twelve thousand flve hundred ($12,500) dollars, made by James 
Eeid & Sons, and one for one thousand ($1,000), made Oy James Reid. Also 
the interest on said notes, and any other obligation that may be incurred by 
.lames Reid that I may become responsible for. Also sufflcient to pay me for 
any trouble that I may be to. 

"[Signed] S. Baldwin. [L. S.]" 

The tug was enroUed and registered In the name of Stephen Baldwin as 
owner, "whereof .Tames Reid was at présent master." This enroUment was 
at Détroit, the place of the résidence of said Baldwin. The tug, from the 
time she was turned over by the marshal, remained in the sole possession of 
James Eeid or James Eeid & Sons, and was by them used in connection with 
two other tugs, owned in whole or part by Eeid, in a wrecliing and towing 
business carried on by the firm of James Eeid & Sons. The bill of sale to 
Baldwin and the registry bear date in May, 1891. During most of the season 
of 1891, Eeid himself sailed the Sea Gull; but late in 1891 he hJred the appel- 
lant James Murdocls to sail her, and from then until her destruction by fire. 
In 1893, Murdock was the actlng master, and it is for his wages as master that 
he has filed his libel. From some time in 1891 (time not ascertainable) Eeid 
was the managing partner of James Reid & Sons, a firm whose place of busi- 
ness was at Bay City, Mich. Tlie business he eonducted as "James Reid & 
Sons," and under this title he managed each of the tugs owned or ccntrol'e:! 
by James Reid & Sons, and under that style kept bis banli acoount, and boui^ht 
supplies for his wrecliing business and for the tugs, and under the same désigna- 
tion ordered the repairs for the Sea Gull for which the libelants below preferred 
their several claims. In each instance thèse supplies and repairs were chârgod 
to the Sea Gull, as other supplies or repairs were charged by them to the 
partieular tug to which they were furnished. Under tlie same désignation, 
Murdock was hlred to sail tlie Sea Gull. Baldwin was not engaged in any 
sort of maritime business, and was a capitalist. He had nothing whatever to 
do with the Sea Gull, was never in possession, had no interost in her earnings, 
and knew nothing of her employment or situation. He gave Reid no employ- 
ment or authority to aet for him, or in any way charge him for supplies or re- 
pairs, and was never consulted about the repairs now sned for by either Reid 
or any of appeliants. He knew nothing of Murdoclc's employment as master. 
When he entered upon this agreement to aid Reid in buying the Sea Gull, the 
latter agreed to keep her insured, and did take ont Insurance to the extent of 
about $27,000 in Baldwin's name as owner. Baldwin was Ignorant of the fact 
of such Insurance until af ter the loss of the beat by fire. Upon being apprised 
of the loss and Insurance, he made regular proof of loss, and has coliected the 
greater part of the Insurance money. Judge Swan, of the district court, dls- 
missed the several libels, and appeals hâve been perfected and errors assigned. 
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P. H. Canâeld, for appellants. 

T. E. Tarsney and W. W. Wicker, for appellee, 

Before TAPT and LUBTON, Circuit Judges, and SAQE, District 
Judge. 

LURTON, Circuit Judge, after making tlie foregoing statement 
of facts, delivered the opinion of tlie court. 

Under gênerai maritime law, there would be no lien upon the sMp 
for repairs made on order of her mastc-r at a home port. The Gen- 
eral Smith, 4 Wheat. 443; The Lottawanna, 21 Wall. 559; The Edith, 
94 U. S. 518; llie Samuel Marshall, 6 U. S. App. 389, 4 0. O. A. 385, 
and 54 Fed. 396. The repairs made which constitute the basis for 
the claims hère asserted were made at Bay City, a port within the 
State of the résidence of Baldwin, the person sought to be made 
liable as owner. Bay City was therefore a home, and not a foreign 
port, whether Baldwin or Reid be treated as owner. The Samuel 
Marshall, supra. If any lien was fastened upon the Sea Gull to 
secure the debt for repairs, it would arise alone upon the statute law 
of Michigan, and then only if the repairs were made upon the crédit 
of the vessel. The Samuel Marshall, supra. The J. E. Rumbell, 148 
U. S. 1-19, 13 Sup. et. 498. As the Sea Gull was totally destroyed 
before any libel, it is unimportant to consider whether or not any 
lien was acquired under the local law, for a lien on the res, dépend- 
ent alone on local law, would not make the owner liable in personam, 
unless he would be so upon gênerai principles of law. The évidence 
makes it clear that the real relation which existed between Reid and 
Baldwin was that of mortgagor and mortgagee. Baldwin held the 
légal title as mère collatéral security for the payment of debt, and 
upon payment was obligated to convey the Sea Gull to Reid. That it 
is compétent to show by paroi évidence that, although Baldwin had 
the title, he was, nevertheless, only a mortgagee, is well settled. That 
the tug was registered in his name does not prevent proof of the real 
relation. Morgan's Assignées v. Shinn, 15 Wall. 105 ; Winslow v. Tar- 
box, 18 Me. 132; Philips v. Ledley, 1 Wash. C. C. 22(5, Fed. Cas. No. 
11,096; Howard v. Odell, 1 Allen, 85; Mitcheson v. Oliver, 5 El. & Bl. 
419. Baldwin, as mortgagee, never had actual control of the vessel, 
never had possession, and was in no way interested in her eamings. 
That a mortgagee who holds the légal title, but who is not in posses- 
sion, is not liable personally for supplies and repairs fumished the 
iship upon order of the mortgagor or master, is now well settled. 
Winslow V. Tarbox, supra; Howard v. Odell, supra; Philips v. Led- 
ley, supra; 3 Kent, Comm. 134; Mclntyre v. Scott, 8 Johns. 160. 

But appellants claim that the évidence shows that Reid told some 
of them that Baldwin had purchased the vessel at the marshal's 
sale, and led them to believe that he was the owner; that they ail 
knew that Baldwin appeared on the customs' registry as the owner, 
and Reid as the master; and that none of them knew that Baldwin 
only held the title as collatéral security, or knew of the obligation 
+o convey to Reid when his debt was paid. In support of this position, 
counsel for appellants rely upon Story, Ag. § 298, where it is said: 
79 F.— 7 
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"It wlU make no différence In respect to the llabillty of the owner, In case 
of repairs to ships, that by prlvate agreement or charter party, between the 
owner and master, tbe latter Is to bave the entire ship to his own use for a 
speclûédi pëiîodj and is to make ail the repairs at his own expeuse, for such a 
private agreement cannot vary the rights of third persons." 

Tliis text is supported by the well-known case of Rich v. Coe, 
Cowp. 636. But the case cited and the doctrine stated apply only 
where the person sought to be made liable is the real owner, and 
the person ordering the repairs was the master appointed by the 
owner. In such case the existence of a secret agreement by which 
the master was to sail the ship on his private account, and himself 
keep her in repair, would not afl'ect the rights of third persons igno- 
rant of the charter party, and guilty of no négligence. This is the 
rule applied in the case of The Samuel Marshall, 6 U. S. App. 389, 
4 0- C. A. 383, and 54 Fed. 396. The rule stated by Judge Story has 
its foundation in the liability of the owner for the engagements of 
the master within the well-deflned limita of the authority implied 
froin the olHce of master. But the real question in ail such cases 
is, who is the contracting owner made liable by the master's conduct 
within, the well-deflned scope of a master's implied authority? The 
mortgagor, alth'ough he holds the title, and appears in the registry as 
the owner, is, if out of possession, not the owner whom the master 
is authorized by law to bind for repairs made on his order. What- 
ever doubt may hâve been entertained at one time, it is now well set- 
tled that a mortgagee out of possession is not the owner made liable 
by repairs made on order of the mortgagor or the master. 3 Kent, 
Comm. pp. 133, 134. Neither is the case altered because the mort- 
gagee holds the légal title under a bill of sale absolute on its face, 
and stands upon the registry as the owner. The latter circumstance 
does not change the real relation of the mortgagee, and does not by 
itself estop him f rom showing that he was not the owner when sought 
to be made liable for repairs. The owner who is made liable by the 
master's act is the owner whose agent he is, and from whom he 
derived his authority. 

The books contain mauy cases in which there concurred the facts 
hère relied upon to estop the défendant from denying his liability. 
Thus, in the case of Mitcheson v. Oliver, 5 El. & Bl. 419, the action 
was for repairs, and work done, and materials f urnished to fit out the 
ship Progress on order of one who appeared on the registry as her 
master. The défendant appeared on the same registry as owner. 
But the défendant showed in défense that he had agreed to sell the 
Progress to one G., by a contract in writing, unregistered and un- 
known to the plaintifls, and that the master had actually been ap- 
pointed by G., though circumstances, încluding the enrollment, led 
plaintifls to suppose him to hâve been appointed by O. A verdict 
in favor of plaintifls was set aside by the court of queen's bench, upon 
the ground that there had been a misdirection, and that the jury had 
come to a wrong conclusion, and that the verdict ought to hâve" been 
for the défendant. Park, B., among other things, said : 

"None of us, I belleve, hâve doubted that the jury came to the wrong con- 
clusion, and that the verdict ought to hâve been for the défendant, on thls 
single ground that no contracta can blnd a défendant unless made by somi» 
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one who had real authority to bind him, or unless the défendant Is precluded 
from denying that there was authority in the person who made the eontract.. 
It is perfeetly settled now that the liability to pay for supplies to a ship dé- 
pends upon the eontract to pay for them, and not on the ownership of the ship. 
We are ail satisfied that, on this évidence, the jury ought not to hâve found 
Thomson really agent for the défendant in making this eontract, nor that the 
défendant held eut false colors, representing tliat Thomson had authority to 
bind him, when in point of fact he had not, so as to induce the plaintlffs to 
believe that he could make the eontract for the défendant, and that the plain- 
tlffs acted in the supply on that belief." 

Touching the summing up of the trial judge, the court said: 

"Lord Campbell told the jury that 'the défendant would not be liable to the 
plaintlffs* demand, merely as owner of the ship, nor by reason of this being 
registered as such owner; nor would he be liable merely by the orders being 
given to the plaintift's by the registered master of the ship,' and so far the 
direction is perfeetly accurate; but then cornes an enumeration of the circum- 
stances under which the défendant 'might be liable,' which must be understood 
as meaning that, if the jury found that thèse circumstances ail existed, they 
should find for the plaintlffs. We think that this enumeration is détective. 
The circumstances enumerated are: If the défendant 'remalned In possession 
of the ship, and held himself out as owner, and if a person acted as master 
of the ship with his privity and consent, and the goods and work were suppUed 
to and done upon the ship upon the crédit of the owner, by the bona fide 
orders of the master, glven with the privity of the owner, and if the goods 
and work were fit, necessary, and proper for the ship, under the circumstances 
In which she was placed, and fit and necessary for the purposes of the ship, 
at the time of the orders.' Now, we thlnk that, though ail thèse circumstances 
existed, yet it would not be enough to render the défendant liable, unless the 
person acted as the defendant's master of the ship with his privity and consent, 
and the goods and work were supplied to and done upon the ship, not merely 
'upon the crédit of the owner, by the bona flde orders of the master given 
with the privity of the owner,' but as on a eontract with the owner on orders 
given by the master as for him. Now, In this case, on the évidence, It appears 
that the défendant did not, by word or deed, in any way hold out Thomson 
as his master; and therefore the defect in this part of the summing up Is 
material, and would influence the verdict." 

The mère fact that one stands on the registry as the owner by 
no means détermines that he is the contracting owner made liable 
through the agency of the master. 3 Kent, Comm. pp. 133, 134. 

In Howard v. Odell, 1 Allen, 85, the facts were thèse: The ship 
was registered as owned by Odell & Kidder. The plaintifE sold sup- 
plies for the ship to Odell. Upon inquiry made when the flrst bill 
was made, Odell said that the ship was owned by Odell & Kidder. 
Afterwards plaintiff sent to the customhouse, and found her so reg- 
istered. The charge was made to the ship. The fact was that Kid- 
der held a bill of sale absolute on its face for one-half of her from 
one Wilson, which was duly recorded. But it was shown that in 
fact Kidder only held this title as collatéral security for the pay- 
ment of a debt due him from Wilson, and ne ver exercised any acts 
of ownership over her, nor authorized Odell to in any way incur lia- 
bility for him. Upon the facts, it was sought to hold Kidder per- 
sonally liable for repairs and supplies ordered by Odell. The court 
held Kidder not liable. Bigelow, C. J., delivering the opinion of the 
court, after saying that it was settled that the mortgagee of a vessel 
not having her in his possession or control was not liable for sup- 
plies or repairs furnished on the order of the master or mortgagor, 
eaid: 
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"Nor does the fact that the register or enroUment of the vessel stands In 
the name of the mortgagee, and that hls apparent tltle on the record is by a 
conveyance absolute in form, of itself operate to render him liable for debts 
contraeted for supplies and repairs. The real question in ail such cases is: 
With whom was the contra et made, and was the person who made it authorized 
to blnd the mortgagee? If the mortgagee was not in possession of the vossel, 
and did not receive the beneflt of her earnings, or exercise any control over her, 
but only held hls title as collatéral security for hls debt, then it is very clear 
that nelther the master nor the mortgagor could claim to act as liis agent, or 
bind him by their contracts. In such case there is no authorlty, eitlier express 
or Implied, by which they can undertake to act in his behalf. Doubtless the 
mortgagee may, by his acts, hold himself out as the real owner of the ressel 
in such a way as to lead persons to belleve that the master or mortgagor is his 
agent, authorized to make contracts concerning the vessel. He would then be 
bound by them, under the ordinary rule of law regulating the relation of prin- 
cipal and agent. * * • Indeed it would be giving altogether toc mueh weight 
to the registry and enroUment of vessels to hold that persons whose_names ap- 
peared thereln as owners were thereby made liable for repairs and supplies. 
Erery one conversant with shipplng and commercial dealings knows that ves- 
sels are often employed under charter parties, by whlch even the real owners 
are exempted from ail charges Incurred in their management and navigation. 
Whenever the charterer is, by the terms of his contract, deemed to be owner 
pro hac vice, no llability for supplies or repairs attaches to the actual owner of 
the vessel in whom the légal title is vested. It is therefore well understood 
among ail persons engaged in the business of making repairs or furnishing 
supplies that their right to reeover paynient therefor does not dépend on the 
regiptry or enroUment, but on the right and authority of the person with whom 
they deal to act as agent for the owners, and to bind them by his contracts. 
The real transaction between the parties is to be looked at, in order to ascer- 
taln whether that which appears by the registry to be a légal title in a par- 
ticular person Is or is not such an ownership as will authorize the person mak- 
ing the contract to act as agent. An équitable title in one person, having the 
control and possession of the vessel, may well consist with a documentary 
title at the customhouse in another person." Philips v. Ledley, 1 Wash. 0. 0. 
226, Fed. Cas. No. 11,096; Wlnglow v. Tarbox, 18 Me. 132; DufC v. Bayard, 
4 Watts & S. 240; Mcintyre T. Scott, 8 Johns. 159; Wendover v. Hogeboom, 
7 Johns. 308. 

In the case before us, it turns out that, though Reid stood on the 
enroUment as the master, he was not acting as master whcn thèse 
repairs were ordered. James Murdock was actually the master 
controlling the navigation of the Sea Gtill, and was appointed to 
that place by Reid. That Murdock was acting as master was known 
to appellants. That his name had not been inserted in the license 
does not affect his actual status as master, for the registry and en- 
roUment statutes are only for the protection of the revenue, and 
failure to hâve his name inserted as master would not affect Mur- 
dock's actual authority as master. The Boston, 1 Blatchf. & H. 309, 
Fed. Cas. No. 1,669; Steamboat Ck). v. Scudder, 2 Black, 385. If 
one holds and exercises the position of master of a ship, the posi- 
tion at once gives him authority, and at the same time deflnes it. 
But hère appellants cannot rely upon the implied authority of Reid 
as a master, because he was not in fact master, and was not at the 
time thèse repairs were made acting as master. Thèse repairs were 
ordered by him in the character, as libelants understood, of "man- 
ager." Now, this is an agency unknown in gênerai maritime law, 
and the authority implied from such a position is in that law unde- 
fined. There is évidence in the record that there is a custom on 
the lakes for Unes of beats to be placed under the gênerai direction 



DAVIDSON V. BALDWIN. 101 

of an officer representing the owner, called a "manager," and that 
such managers contract for supplies, repairs, etc. It is also shown, 
though the matter would be évident without proof, tliat the princi- 
pals represented by such manager are sometimes mère charterers 
of vessels. That, at last, would only bring us back to the point 
from which we started, namely, that the persons bound by the acts 
of such an agent would be those appointing him to the place. Now, 
there is not the slightest doubt of the faet that Baldwin never did 
appoint Keid to the place of "manager." Neither did Reid represent 
himself as managing for Baldwin. The clearly-established facts are 
that James Reid and his sons were partners, under the firm name 
of Reid & Sons, and under this flrm name were engaged in wrecking 
and towing. In this business they employed two tugs, the Sea 
Gull and the Parker, and sometimes a third, the Manistique. Of 
this business James Reid was manager. The appellants hâve chosen 
to regard him as manager of the Sea Gull for Baldwin, who they 
understood was her owner. Now, there are three ways in which 
a person can be bound on a contract: First, when lie himself has 
made it; second, when an agent really authorized to bind him 
has made the contract for him as principal. There is no évidence 
to support a liability based upon either of thèse grounds. The third 
and last method by v/hich one mav be bound is v/here a person lias 
made a contract for him as principal, not really having authority to 
do so, but that the conduct of the supposed principal has been such 
as to preclude him from denying that there was authority. 

This brings the case down to this question: What did Baldwin 
do which amounted to such a holding out of Reid as his manager 
as that he should now be precluded from denying that he was his 
agent in fact? The facts that he held a bill of sale absolute on its 
face, and that the vessel stood on the registry in his name as owner, 
were not of themselves such a holding out of himself as owner and 
Reid as his master as to preclude him from showing that he was 
not the owner, and that Reid was not his master; yet there is much 
more color for claiming that he ought to be estopped from denying 
that he was the real owner, and Reid his master, than there is for 
precluding him from denying that Eeid was his "manager." The 
circumstance that in tlie enrollment he had stated that Reid was 
then the master might plausibly lead one to suppose him to be his 
master, and preclude him from denying liability within the well- 
defined limits of a master's office for his acts as master. But at 
the time Reid was doing business as "Reid, Manager," he was no 
longer exercising the authority of master of the Sea Gull. Another 
was in that situation, and exercising its authority. It is very clear 
that something more must be shown than that the title and regis- 
tration stand in his name in order to preclude him from denying that 
Reid was his manager. Xo one prétends that Baldwin, by any af- 
firmative act or word, held him out as managing the Sea Gull for 
him. Reid himself made no such représentation. There was noth- 
ing in the circumstances, other than the condition of the légal title 
and the enrollment, calculated to lead libelants into believing that 
Reid was "managing" the Sea Gull for Baldwin. The gênerai busi- 
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ness conducted by Reid, and his employment therein of other vessels 
kiiown not to belong to Baldwin, were calculated to make them be- 
lieve tliat Reid was managing the Sea Gull, as he was the other 
tugs, for himself and those connected witli bim in tbe business of 
Eeid & Sons. It is indeed difflcult, on tbe évidence in tbis case, 
to believe tbat libelants supposed that tbey were extending crédit 
to Baldwin, and that be was tbe person witb wbom tbey were deal- 
ing as tbe contracting owner. If it is sougbt to cbarge Baldwin 
witb a contract for bim as principal, made tbrougb one not really 
baving authority to bind bim, it is absolutely essential to sbow two 
things: First, that libelants at tbe time supposed bim to be tbe 
contracting person or one of tbe contracting persons; and, second, 
tbat the conduct of tbe supposed contracting principal bas been 
sucb as to preclude bim from denying that tbere was autbority. 
Now, tbe évidence falls far short of what is necessary in respect to 
both divisions of tbe question. To say that crédit was given to the 
Sea Gull, or that crédit was given to the vessel and her owner, or 
tbat crédit was given to Baldwin, is quite unsatisfactory. In the 
case of The Samuel Marshall, beretofore cited, where the question 
was as to wbetber certain supplies bad been furnished upon the 
crédit of tbe vessel, tbis court, speaking tbrougb Judge Taf t, said : 

"The fact that the supplies were eharged agalnst the vessel on the books of 
the libelants Is évidence only of a self-serving practice which has no partlcular 
weight in the détermination of tbis question." 6 V. S. App. 401, 4 G. 0. A. 392, 
and 54 Fed. 403, 

Tbe évidence in tbis case shows tbat sucb a charge was habituai 
without regard to the circumstances. So, the statement tbat crédit 
was given to Baldwin is even less satisfactory, for no correspond- 
ing charge was made, and no statement was made by either party 
indicating tbat sucb crédit was asked or given. Indeed, tbe prac- 
tice of saying to juries, in cases where it is sougbt to cbarge one 
other than tbe person actually procuring tbe supplies or repairs, 
that tbe question is, "To whom was the crédit given?" has been most 
pointedly condemned as misleading. 

In Mitcheson v. Oliver, 5 El. & Bl. 419-437, where tbe question 
was wbetber the ostensible owner of the vessel was bound by re- 
pairs made on order of tbe master, Park, B., said in regard to tbe 
liability of Oliver, the défendant sued as contracting owner: 

"Supposing tliat Oliver had said or done something inconsistant with the 
true facts, whieh does not appear to be the case, still it would not blnd him 
uniess the plaintifC supplied the goods on the faith that Oliver was the con- 
tracting person. I purposely avoid saying 'on Oliver's crédit,' a phrase which 
I wish were never used, as it constantly misleads juries into thinlving that 
Bomething short of being the contracting party will make a person llable." 

Upon the other branch of the évidence necessary to make out a 
case which should preclude the appellee from deiiying Reid's au- 
tbority, appellants hâve failed more signally. Tbat Reid took out 
insurance upon the Sea Gull in Baldwin's name is of no siguiflcance 
upon tbis question of false colors beld out by Baldwin, for tbe rea- 
son tbat tbis insurance was not procured until after tbe repairs 
were made. As évidence of an agency in fact, it has some weight, 
but could not hâve been a misleading circumstance inducing them 
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to believe that Reid waa managing for appellee. That insurance 
was procured by Reid for his own benefit. It is true that Baldwin 
was collaterally interested, but that is wholly due to bis créditer 
relation. That it was taken out in his name, and that he has col- 
lected it, is due to the situation of the title. Baldwin's ratification 
of Reid's act in taking this insurance in his name cannot help.appel- 
lants in any view of the case. The subséquent ratification of an 
originally unautliorized act opérâtes as a previous authority bnly as 
between the parties to the contract ratifled. But, were it otherwise, 
an authority by a mortgagee to the mortgagor to take insurance in 
the mortgagee's name would not include an authority to bind the 
mortgagee for extensive repairs upon the property to be insured, 
even though without such repairs the vessel was uninsurable. The 
agency for such a purpose would not bring within its scope so for- 
eign a matter as repairing the subject-matter of insurance. 

The libel of James Murdock stands upon even less flrm ground 
than those of his co-appellants. The decree dismissing ail of the 
libels must be affirmed, with costs. 
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CHAPMAN DERRICK & WEECKING CO. v. THE ISABEL. 

(District GoMTt, D. Connecticiit. March 8, 1897.) 

No. 1,097. 

United States Marsham — Commissions in CoMPitOMiséD Admtkaltt Cases. 

On a libel in rem for salvage, no monition was served, but the claimant 

appeared, gave bond, and consented to a decree for a specifled sum, wliicli 

he paid to libelant in settlement of tlie case. Beld, that the marstial was 

not entitled to any commission thereon, as he had tncurred no responsibility. 

This was a libel by the Chapman Derrick & Wrecking Company 
against the steamboat Isabel to recover compensation for salvage 
services. The cause was heard on the marshal's appeal from the 
clerk's taxation of costs. 

Samuel Park, for libelant. 
R. 0. Morris, per se. 

TOWÎ^SEND, District Judge. In the above-entitled cause a libel 
in rem for salvage services was flled, but no monition was served. 
The claimant appeared, flled a bond with libelant in the sum of 
$7,000, and consented to a decree for $2,500, which amount was 
paid to libelant in settlement of the case. The marshal included 
in his bill for taxation of costs a charge for a commission on said 
amount, which was disallowed by the clerk. The marshal contend.s 
that he is entitled to said commission by virtue of the provisions of 
section 829, Rev. St., which is as follows : 

"When the debt or clalm in admiralty is eettled by the parties without a sale 
of the property, the marshal shall be entitled to a commission of one per centum 
on the first flve hundred dollars of the claim or decree, and one-half of one per 
centum ou the excess of any sum thereof over five hundred dollars: provlded. 
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that when the value of the property Is less than the claim, such commission 
shall be allowed only on the appraised value thereof ." 

In The Russia, 5 Ben. 84, Fed. Cas. No. 12,170; The City of Wash- 
ington, 13 Blatchf. 410, Fed. Cas. No. 2,772; The Clintonia, 11 Fed. 
740; The Morgan City, 39 Fed. 572; and The Captain John, 41 Fed. 
150, — ^uch commissions were allowed on the amount demanded 
in the libel. In each of thèse cases, however, the vessel had been 
seized by the marshal. In The Acadia, 10 Ben. 482, Fed. Cas. No. 
23; Robinson v. 15,516 Bags of Sugar, 35 Fed. 603, and The Scottish 
Dale, 65 Fed. 811, a commission v?as allowed, not on the amount 
demaDded, but on the amount paid in the settlement of the claim. 
As no speciûc debt or claim was flxed in the libel herein, and as 
there was no appraisal of the value of the property libeled, the mar- 
shal would, in no event, be entitled to a commission other than on 
the amount paid in settlement. There is considérable force in the 
suggestion of counsel for claimant that, inasmuch as the marshal 
has incurred no responsibility, he is not entitled to any commission. 
I understand that the clerk, in disallowing the charge of the marshal, 
has followed the prevailing practice in the Southern district of 
New York. The disallowance is therefore afiirmed. Let an order 
be entered accordingly. 
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TIBBOL et al. v. THE MAB.ION. 

(District Court, N. D. Oalifornla. March 5, 1897.) 

1. Seamen's "W AGES— Lien on Cargo Bklonging to Shipowner. 

Where the ovener of the shlp is also owner of the cargo, the seamen hâve 
a lien on the cargo for wages in the nature of a cliarge on the freight 

2. Admibalty Pleading— Vérification dp Libel. 

IJûder rules 3 and 5 of the district court for the Southern district of New 
Yorlc, which vcere adopted by the district court for the Northern district 
of California, an amended libel to enforce an alleged lien on the cargo for 
wages need not be verifled, when such cargo has been released on stipu- 
lation under the original libel, aud libelants are beyond the jurisdiction. 

This was a libel by J. T. Tibbol and others against the barkentine 
Marion and her cargo of 850 barrels of salmon, to enforce a claim 
for wages. The cause was heard on exceptions to an amended libel 
ûled against the cargo. 

H. W. Hutton, for libelants, 

A. P. Van Duzer, for claimants of cargo. 

MORROW, District Judge. This case cornes up on exceptions to 
the second amended libel. The original libel was flled on October 
27, 1896, and was brought against the barkentine Marion, her tackle, 
apparel, furniture, etc., and the cargo of said vessel, consisting of 
850 barrels of salmon, to recover for seamen's wages. The libel- 
ants shipped on a fishing voyage from the port of San Francisco 
to Oook's Inlet, Alaska, and other Alaskan ports. They did not 
ship on a lay, but were to be paid a deflnite sum per month as 
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wages. No one appeared to claim the barkentîne. The 850 bar- 
rels of salmon, the proceeds of the voyage, were claimed by C. E. 
Whitney & Co. as their property, and were released upon their 
giving a good and sufficient bond in the sum of |2,000. The vessel, 
not having been claimed, was sold by the United States marshal. 
The proceeds of the sale, however, were insufBcient to satisfy in full 
the claims of the libelants for wages, and they now seek, by thèse 
supplementary proceedings, to obtain full satisfaction from the car- 
go— the 850 barrels of salmon caught on the voyage— for the sev- 
eral balances due them. For this purpose an amended libel was 
flled on November 17, 1896, seeking to reach and subject the cargo 
to the several deflciencies in favor of the libelants. Exceptions were 
presented to the amended libel, and, after hearing duly had, thèse 
were sustained. A second amended libel was thereupon filed on 
January 5, 1897, to which exceptions hâve again been presented. 
Thèse exceptions raise two questions: (1) Whether the libel sets 
out any facts sufficient to entitle the libelants, or any of them, to 
any lien on the cargo or any portion thereof ; (2) whether the libel 
should hâve been verifled. 

The second amended libel, after alleging that the libelants ship- 
ped as seamen and flshermen on board the barkentine Marion, the 
nature and extent of the voyage, the rate of wages, and the sev- 
eral amounts due them, less déductions for slops and advances, 
and the further fact that the vessel was, upon the original libel, 
sold to satisfy their claims, and that the amount realized was in- 
sufficient to pay in full their respective claims for wages, sets f orth : 

"Seventh. That at said Cook's Inlet, Alaska, the said owners of the said 
vessel caught, by and through the aid of the libelants, and as the property of 
the said owners, a large amount of salmon, which were salted, cured, and 
barreled by the said libelants for the said owners at said Cook's Inlet, and 
tîie said vessel proceeded from said Cook's Inlet to San Francisco with the 
said cargo on board, at which place the same was safely brought, libelants, 
and each of them, assisting to bring the same, as seamen on the said vessel; 
t!ie total amount of salmon so caught, cured, barreled, and brought into San 
l'rancisco being 8-50 barrels, and at ail of said times being the property of the 
said owners of said vessel. Eighth. That the said salmon owes freight money 
to tlie said vessel, which bas not been paid, the freight money so owing being, 
as libelants are informed and believe, and on information and belief so aver 
the fact to be, the sum of Çl,7.ô0, which said amount would be a reasonable 
sum as freight money for bringing the same into San Francisco as cargo of said 
vessel; and libelants aver that they further hâve a lien thereon for their serv- 
ices in catehing, curing, barreling, and bringing the same into San Francisco 
as aforesaid." 

The only question is whether, under thèse allégations, the libel- 
ants hâve a lien upon the cargo which will be recognized and en- 
forced in the admiralty. The gênerai rule with respect to the lien 
of seamen for their wages is that they hâve a lien upon the ship 
and freight. Pars. Mar. Law, 579 ; Brown v. Lull, 2 Sumn. 443, 452, 
Fed. Cas. No. 2,018. Eule 13 of the gênerai admiralty rules of the 
suprême court pro vides that: 

"In ail suits for mariners' wages the libelant may proeeed agalnst the ship, 
freight and master, or against the ship and freight, or against the owner or 
master alone in personam." 
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It will be noticed tliat notliing is said in this raie about any pro- 
ceeding against the cargo to enforce the lien. In thé case of Shep- 
pard V. Taylor, 5 Pet. 675, where it was sought to enforce tlie lien 
for seamen's wages upon the cargo, it was said by the court, through 
Mr. Justice Story: 

"We thiiik there Is no elaim whatsoeTer upon the proeeeds of the cargo, as 
that is net in any manner hypothecated, or subjected to the claim for wages." 

But it has been decided that where the owner of the ship is also 
the owner of the cargo, the seamen hâve a lien on the cargo in the 
nature of a charge upon the freight. Poland v. The Spartan, 1 
Ware, 130, Fed. Cas. No. 11,246; Skolâeld v. Potter, 2 Ware, 402, Ped. 
Cas. No. 12,925; In re Low, 2 Low. 264, Fed. Cas. No. 8,558; The Ante- 
lope, 1 Low. 130, Fed. Cas. No. 484; Story v. Russell, 157 Mass. 157, 31 
N. E. 754. The reason for this is clear. The sailor has a para- 
mount lien on the ship and freight. If the owners of the vessel be 
also the owners of the cargo, no freight eo nomine is earned, un- 
less we assume that the owners of the cargo pay to themselves, as 
owners of the vessel, the freight which is due. The seamen, there- 
fore, in such a case, would be deprived of any recourse against the 
freight, upon which, by the gênerai admiralty law, they hâve a lien. 
As was said in Sheppard v, Taylor, 5 Pet. 675, "freight is the natural 
fund out of which seamen's wages are entitled to be paid." To 
protect the seaman against such a contingency, thereby depriving 
him virtually of his lien on the freight, the rule referred to in the 
cases cited has been evolved; that is to say, his lien upon the cargo 
is recognized and enforced where the owner of the ship is also the 
owner of the cargo. It is, in effect, a lien on the cargo for a charge 
in the nature of freight. Poland v. The Spartan, supra. I flnd 
nothing inconsîstent with this doctrine in the case of Sheppard 
V. Taylor, supra, cited by counsel for claimant of the cargo. While 
it is true that the owners of the ship in that case were also the 
owners of the cargo, and no freight eo nomine was earned, still 
there were three distinct funds, representing respectively the value 
of the vessel, the cargo, and the freight. It is obvions, therefore, 
that no reconrse could be had against the cargo. Nor can rule 13 
be deemed to conflict with the views stated; for, while the rule says 
nothing about any proceeding against the cargo, yet the distinc- 
tion must not be overlooked or conf ounded that the proceeding 
against the cargo, in this and other cases of a similar nature, is 
really against the freight which the cargo has incurred. As was 
aptly said by Judge Ware, in Poland v. The Spartan, supra: 

"If the seamen can enforce their clalm against the goods talsen on freight, 
I see no reason, In principle, why they may not against the goods of the owner 
or charterer of the ship. The nature of thelr service Is the same, and if it 
gives them a jus In re— if it créâtes a lien which adhères to the thing— it ad- 
hères to it, whoever may be the owner. Their own labor has been incorpo- 
rated into the value of the merchandise in one case as it has in the other. The 
authorlties go directly and fully to the point. The merchandise is declareà 
to be hypothecated for wages, as well as the freight,— that is, as I understand 
the law, hypothecated to the wages to the amount of freight due upon It; and 
the merchant is not entitled to receive his goods until the lien Is discharged." 
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I am of the opinion that the allégations of the second amended 
libel are sufficient to base a proceeding against the cargo to enforce 
the lien of the libelants for their balance of wages. 

With respect to tbe vérification of tbe libel as amended, raie 3 
of the rules of the district court of the United States for the South- 
ern district of New York, which were adopted as the rules of this 
court, provides: 

"Libels (except on behalf of the United States) praying an attachment In 
personam or in rem, or demanding tbe answer of any party on oatlt, sliall be 
verified by oatb or affirmation." 

Ruie 5 provides that: 

"Libels, informations, or pétitions, praying a monition or citation only without 
attachment, need not be swom to." 

The libel, in its amended form, does not pray for any attachment, 
the cargo having been released upon a stipulation given therefoi- 
upon the original libel; nor does it require an answer under oath. 
As I understand that ail the libelants are absent from the jurisdic- 
tion of the court, and the original libel was sworn to, I shall not 
require the amended libel to be sworn to in the absence of any spé- 
cial reasons therefor. The exceptions to the second amended libel 
will therefore be overruled. 



VAN DEN TOOEN v. LEEMING et al. 
(Circuit Court of Appeals, Second Circuit. February 23, 1897.) 

GENERAL AVERAGE — WhBN AtLOWBD — RePAIB OP CkACKED ShaFT — SUBSEQUENT 

Breakdovvn. 

A steamship bound for New York discovered a cracli in her sliaft wlien about 
316 miles from Sandy Hooli. The shaft was strengthened by bolts, and slie pro- . 
ceeded at reduced speed until 16 miles from Sandy Hoolî, when the shaft broke 
and greatly damaged the machinery. Contribution was claimed on the ground 
that the rislî to the ship was foreseen, and deliberately undertaken in order to 
save the ship and cargo the great expense of towage. ïhe évidence showed, 
however, that, while the offlcers recognized the possibility of a new breakdown 
and further damage, they confidently believed that it could be avoided. HelA, that 
there was no sueh voluntary sacrifice of the ship to save cargo as was necessary 
to make a case of gênerai average. 70 Fed. 251, afflrmed. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

This was a libel in personam by William H. Van Den Toorn, as 
agent and trustée, against Thomas Leeming and another, to enforce 
contribution in gênerai average from défendants as consignées of cer- 
tain cargo shipped on board the steamship Schiedam. The district 
court rejected the main item of damage for which contribution was 
claimed (70 Fed. 251), and the libelant haa appealed. 

Harrington Putnam, for libelant. 
Clififord A, Hand, for respondent. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

SHIPMAN, Circuit Judge. The libelant, in behalf of the steam- 
ship Schiedam, filed a libel to recover from the respondents fl,- 
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158.90, as the coctribution from their part of the cargo for gênerai 
average expenses incurred by the sMp. The district court decreed 
payment of |181.21, which was the amount admitted to be due after 
the rejection of the damages which were held not to be properly 
included in gênerai average. From this decree the libeîants ap- 
pealed. 

The facts of the case are succinctly stated by the judge of the dis- 
trict court, as follows: 

"The above llbel was filed to enforce the payment of gênerai average coutribution 
against one of the consignées of cargo on board the steamship Schiedam, which ar- 
rived in this port from Rotterdam on July 14, 1891. When 316 miles to the east- 
ward of Sandy Hook, on the evening of .Tuly lOth, between half past 7 and 8 
o'clock, a crack 18 inches long was discovered on one side of the main shaft, mostly 
inside of the after bearing, and about 2 feet f i-om the crank. This was temporarily 
repaired during the 24 hours foUowing by drilling the shaft, which was 14% inches in 
diameter, and inserting two iron bolts, 11 inches long and 1% inches in diameter, across 
the Une of the crack. The ship then proceeded on her voyage at about three-fourths of 
fuU speed (making 37 or 38 révolutions per minute, instead of 50 to 52, fuU speed). 
without interruption, for 38% hours, to within about 16 miles of Sandy Hook Light- 
ship, when, after having thus made about 300 miles, the shaft suddenly broke wholly 
ofE at about 10 a. m. of July 13tb, at the original place of fracture. The fracturod 
parts, riding each other, carried away the bearings, damaged the bed plate and 
channel way, and did much other injury to the machinery. At about 2 p. m. of the 
same day the ship vpas taken in tow by a tug, and reached Quarantine, at Staten 
Isîand, at 9 p. m. For this latter service $1,000 was ."Jlowed as salvage compensa- 
tion. The Schiedam, 48 Fed. 923. A gênerai average account was afterwards ad- 
justed, amounting in ail to $17,508.65. In this charge was included, not only the 
expense of the towage last named, with other items concerning which there is but 
slight difEerence, but also charges to the amount of about $13,000 on accouut of the 
damage done to the vessel and machinery by the last violent breakdown of the shaft. 
No charge was made for the cracked shaft itself, nor for any injury supposed to hâve 
been done to the bearings before the repair to the shaft was made." 

The only matter in controversy was the liability of the cargo to 
pay its proportional part of the damage to the ship which resulted 
from the final break of the shaft. The claim for gênerai average 
was founded upon the alleged fact that the risk of a great injury 
to the vessel was foreseen, and was deliberately undertalien in oi- 
der to protect the cargo and ship from the large salvage expenses 
which would be incurred if towage was aceepted as an alternative, 
and that thus the conséquences of the iinal breakdown were a sac- 
riflce voluntarily undertaken for the beneiit of cargo and vessel. 

The principles which are at the f oundation of gênerai average were 
elaborately discussed before the suprême court in the cases of Barn- 
ard v. Adams, 10 How. 270; Dupont de Nemours v. Vance, 19 How. 
162; and in The Star of Hope, 9 Wall. 203. In the first-named case, 
the court announced, with précision, the three things which must con- 
cur "in order to constitute a case for gênerai average," which can 
be summarized as follows: (1) A common, imminent danger, to be 
overcome by voluntarily incurring the loss of a portion of the whole 
to save the remainder; (2) a voluntary casting away of some portion 
of the joint concern for the purpose of saving the residue; (3) the 
attempt must be successful. The controversy in this case is not in 
regard to the principles which are applicable to it, but it is whether 
the facts are those which ought to exist in order to create a case 
for gênerai average. We say "ought to exist," for it is worthy of 
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note that the tendency of modem adjustments is to enlarge tlie 
boundaries of expenses which. are included in the adjustment. The 
question of fact is whether there was, at the time of the repair of 
the shaft and the décision to proceed to New York under the ves- 
sel's steam, a voluntary, expected sacrifice of anything; whether 
there was eyen a décision to enter upon a péril to the ship; or 
whether it was the usual case of repair, in the belief that the port 
of destination, 316 miles distant, could be reached in safety. Upon 
this point we fully concur in the conclusion of the district judge 
that: 

"The évidence going to show any expected sacrifice on the part of the ship, or an 
eipectation of such damage as actually happened, is not as stroug or as convineing 
as is stated in the libelant's argument. The évidence hardly shows more than the 
récognition of a possibility of injury, but with a confident expectation that any break- 
down would be avoided." 

The testimony of the chief engineer, who was, presumably, the 
oflflcer most conversant with machinery, is signiflcant. In reply to 
the question by the counsel for the libelant, "Why was it that you 
decided to make thèse unusual repairs, and take thèse risks of pro- 
ceeding under your own steam, instead of taking a tow?" he said: 
"In the first place, I knew that I could malie the repairs, and that 
it could do the work, as was évident by its going 300 miles. And, 
in the second place, it was for the purpose of saving the expense 
of being towed." Both the captain and the engineer knew the pos- 
sibility of a new breakdown, and the probabilities of further dam- 
age if the renewed break occurred; but that their décision amounted 
to a détermination to sacrifice the vessel, if need be, in order to save 
towage, does not seem to hâve occurred to them. The efflciency 
of the repairs was not as lasting as the engineer expected, for an 
injury to the ship subsequently happened; but thia unsuccessful re- 
suit does not entitle the ship to classify the use of the machinery 
and its injury, after a repair which was entered upon without fore- 
boding, as a voluntary sacrifice for the purpose of rescue from a 
common danger. Our attention has been called to the provisions of 
the seventh York Antwerp rule, as indicating the récognition of the 
principle that the damages to the machinery of the Scliiedam should 
be allowed. The rule is as follows: 

"Damage caused to machinery and boilers of a ship, which is ashoré and in a po- 
sition of péril, in endeavoring to refloat, shall be allowed in gênerai average, when 
shown to hâve arisen from an actual intention to float the ship for the common safety 
at the risk of such damage." 

The circumstances to which that rule is limited did not exist in 
this case. The decree of the district court is affirmed, with costs. 



HURON BARGE CO. v. TURNEY et al. 
(District Court, N. D. Ohio, E. D. March 3, 1897.) 

DEMtTKKAOB— Detiîktion IX LoADiXG, ETC.— Measure OB' Damaoics. 

The measure of damages for détention of a vessel, ih loading or unloading, be- 
yond the time stipulated in her charter, is the probable net earnings of such ves- 
sel during the period of her détention, and an inquiry into a subséquent period 
is inadmissible. 
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Hoyt, Dustin & Kelley, for libelant. 

Squire, Sanders & Dempsey, for respondents. 

SAGE, District Judge. This case is before the court upon excep- 
tions to the commissioner's report. Exceptions are âled by libelant, 
and also by respondents. 

The case was brought by the Huron Barge Company, as owner of 
the steamer Pathflnder and her consort, the Sagamore, a tow barge, 
against Turney and Jones, upon a contract of charter party, made 
in the fall of 1893, whereby said two vessels were to transport car- 
goes of coal for respondents from Clevelandj Ohio, to Manitowoc, 
Mich. Respondents were to furnish separate docks for the vessels, 
and load them at CleTeland in three days, and furnish them with 
separate docks at Manitowoc, and unload them in two days. 

Upon the hearing before Judge Ricks, he found the charter to be 
as stated above, and that its terms were not complied with by re- 
spondents. A decree was entered against respondents, and the case 
referred to the commissioner to ascertain the amount of the damage. 

The only questions left by the court to be determined by the com- 
missioner were: First, how long the vessels were delayed at Cleve- 
land and Manitowoc beyond the time fixed by the charter; and, sec- 
ond, the value of the time of the vessels, so lost, which is the proper 
measure of the damage suffered by the libelant by reason of the 
breach of the charter party. 

The entire évidence adduced at the hearing was, by stipulation, 
to be treated as évidence before the commissioner. The re^ondents 
offered no additional évidence before the commissioner. 

The case is now before the court upon the testimony taken before 
the commissioner on behalf of the libelant, and so much of the testi- 
mony which was before the court at the hearing as is relevant to 
the question of delay and the conditions of navigation during that 
time. The commissioner finds that the vessels were delayed at 
Cleveland and Manitowoc seven days beyond the time when they 
should hâve been loaded under the charter. But for that delay, the 
vessels would hâve been unloaded at Manitowoc, and free for other 
uses, on the afternoon of November 28, 1893. By reason of the de- 
lay, they did not get away from Manitowoc until December 5th, — 
seven days later. 

The commissioner finds that the claim for delay is just, and that, 
had the vessels been loaded and unloaded as agreed, the libelants 
could hâve received cargo at Chicago, and delivered it at Buffalo be- 
fore the expiration of their Insurance; that the libelants claimed 
that it was their intention to take the cargo from Chicago to Buffalo, 
and discharge it, and then bring their vessels to Clevelaxid, and lay 
them up, unless they should receive a good rate for the winter storage 
of grain at Buffalo. 

He further finds that, had the delay not occurred, and had the 
vessels arrived in Chicago on the 29th of November, they could hardly 
hâve made the trip to Buffalo, discharged their cargoes, and returned 
to Cleveland before the expiration of their insurance, as it would 
hâve taken six days to load the vessels at Chicago and make the run 
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to Buffalo, whîch would hâve brought tliem there on the morning of 
the ôth of December, not quite allowing tbem time to unload at 
Buffalo and retum to Cleveland under Insurance; that, tkerefore, 
they would bave had to lay up at Buffalo, or take a cargo for winter 
storage. As it was, they were obliged to lay their boats up in Chi- 
cago, and store them with grain for delivery at Buffalo in the spring. 
He f urther finds that, while they did not make the trip f rom Chicago 
to Buffalo in the fall, they received winter storage in Chicago, where 
they laid up, and "went to Buffalo in the spring; and, f urther, that 
the libelant suffered by this change, and delays in Buffalo in the 
spring, which they would not hâve suffered had they made the trip 
in the fall. For thèse reasons, he finds that the libelant is entitled 
to recover for the delay in the loading and unloading, and for the 
détention at Buffalo, but not for the full charter value of the ves- 
sel, as claimed for the libelant. He proceeded to make a finding 
that the fixed charges or expenses of the two vessela were $136.32 
per day during their détention, and that they were entitled, for seven 
days' détention in loading at Cleveland, to thèse fixed charges or ex- 
penses, amounting, for seven days, to $954.24, and for nine days' dé- 
tention at Buffalo, in the spring of 1894, at the same rate of $136.32 
per day, $1,226.88; making a total of $2,181.12,— assuming that the 
fixed charges per day at Buffalo would be the same as they were at 
Cleveland and Manitowoc. He also allowed interest on $3,477.96, 
the net freight of the cargoes, from December 6, 1893, to April 10, 
1894, being the estimated time the freight was earned in the spring, 
allowing five days from Chicago to Buffalo; the testimony showing 
that the boats left Chicago on the morning of April 5, 1894. 

The objection to thèse flndings is that they are based upon a de- 
parture from the established rule of damages. That rule is, as was 
laid down in Williamson v. Barrett, 13 How. 101, that the amount 
of the loss is the market value of the use of the vessel, or her prob- 
able net earnings during the period of her détention. The suprême 
court, in passing upon that case, said: 

"If there is no demand for the employment, and, of course, no hire to be obtained, 
no compensation for the détention during the repairs will be allowed, as no loss would 
be sustained; but, if it can be shown that the vessel might hare been chartered 
during the period of repairs, it is impossible to deny that the owner has lost, in con- 
séquence of the damage, the amount which he might hâve thus earned. The marlcet 
price, therefore, of the hire of the vessel, applied as a test of the value of the service, 
will be, if not as certain as in the case where she has a charter party, at least so 
certain that, for ail practical purposes in the administration of justice, no substantial 
distinction can be made. It can be ascertained as readily, and with as much pré- 
cision, as the price of any gênerai commodity in the market, and affords as clear 
a rule for estimating the damages sustained on account of the loss of her services 
as exists in the. case of damage to any other description of personal property of which 
the party has been deprived." 

In the case of The Cayuga, 2 Ben. 125, Fed. Cas. No. 2,535, the 
libelant's craft was a^ferryboat; and the court held that: 

"There being no market price, a judgment as to her value, given by men having 
expérience upon the ferries, founded upon their knowledge of the business, is the 
natural way to ascertain the loss." 

This case M'as afflrmed by the circuit court (see Fed. Cas. No. 2,- 
537), and by the suprême court in 14 Wall. 270. 
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Spencer, at section 204 of his work on Marine Collisions, states 
the rnle as follows: 

"A convenient method of determining such loss, and one often resorted to by the 
courts, is by ascertaining what the vessel was earning at the time of or immediately 
before the collision; and by ascertaining what, if any, provisions hâve been made 
for the continuance of such earnings. Where there is no other évidence of the 
earning capacity of the ship than is shown by the charter or contract under which 
it is employed at the time of the coUision, the average daily earnings under it niay 
be taken as a standard of measurement. It is not necessary, to entitle a recovery 
for damages, to show that the injured vessel was actually under charter during the 
time of the détention. If it is clearly shown what the market value of the use of 
vessels of the class in question was or is during the time, recovery may be had for 
such sum, where it is shown with a reasonable degree of certainty that the vessel 
would hâve been actually employed, but for the détention." 

In The Margaret J. Sanford, 37 Fed. 148, — a circuit court case, 
decided by Wallace, J., — it appears from the syllabus that: 

"The T. was a 'tramp' steamer, occasionally visitiug the port of New York, and 
was under a charter for a voyage to Bombay, on which she would hâve earued, 
above espenses, $70 per day. The charter stipulated for demurrage at the rate 
of £45 per day, while it appeared that the customary allowance at the port of 
New York for the détention of vessels the size of the T. was $262 per day. 
The vessel had no engagement beyond the immédiate voyage, and it was show}i 
that after her arrivai at destination she found immédiate employment. Held, that 
neither the demurrage rate specified in the charter nor the customary demurrage 
rates at the port of New York supplied a satisfactory criterion of the loss sustained 
by the vessel's détention during repairs; that the amount of consequential loss was 
the market value for the use of the vessel, or her probable net earnings, during the 
period of détention; and one way of ascertaining this was by finding what she was 
earning at the time, or immediately before and after the collision; and that if, at 
the time, she was employed under a charter for a long period of time, the average 
daily earnings under the charter may be taken as a criterion." 

Spencer, in his treatise on Marine Collisions, speaking of loss of 
anticipated profits in cases of collision, says, in section 203 : 

"There must, of neeessity, be some limit beyond which recovery for prospective 
profits cannot be permitted, beyond which inquiiy as to probable results would par- 
take too much of the fanciful or spéculative to afford a safe guide to conclusions. 
In the absence of a better Umitation of inquiry, the courts hâve limited recovery to 
the voyage entered upon when collision oceurs, and only then upon proof so cJoar 
that it is divested of ail substantial doubts that, had the collision not occurred, 
profits for the voyage would hâve resulted to the ship." 

This rule is in harmony with the raies stated in the authorities 
above, and the circumstances of this case, as developed before the 
eommissioner and made the basis of his report, illustrate the wîs- 
dom of the rule, and the difflculties which resuit from a departuro 
from it. 

The eommissioner found it necessary to consider the probability of 
détention of the vessels at Buffalo in the spring of 1894. In other 
words, he was at once forced to give attention to uncertain and spécu- 
lative conditions which laid him open to the criticism that if his 
investigation was at ail proper he should hâve extended it so as to 
hâve included a loss of one-half cent per bushel on 242,400 bushels of 
grain on the rate of winter storage at Chicago compared with the rate 
of winter storage at Buffalo, — that loss amounting to $1,212; also 
extra expense of laying up at dock, transportation of crews to and 
from Chicago, tug bills from Chicago tô South Chicago, estimated 
at $1,000, which should be added to the coûimissioner's allowance. 
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My conclusion is that the libelanf s exceptions to the commissioner'a 
report ai'e well taken; that the ruie of damages is the probable net 
eamings of the vessels during the period of their détention, and that 
inquii7 into a period subséquent is inadmissible. 

Eespondents' exceptions call into question rulings made by the 
judge who presided at the hearing. Those rulings will not be re- 
vlewed upon thèse exceptions, This court is not now sitting in 
error upon the décision made by the learned judge who ordered the 
decree under which the commissioner acted. The respondents' ex- 
ceptions are therefore overruled. 

The case will be remanded to the commissioner, with instructions 
to prépare a report in accordance with this opinion. 



THE FRANCISCO R. v. THE WATERLOO and THE GLENALVON. 

THE NORWOOD v. SAME. SAME v. GIRARD POINT STORAGE GO. 

(District Court, E. D. Pennsylvania. February 19, 1897.) 

Nos. 44, 49, and 50. 
t 

1. Collision — Vbsskls Brbakikg fuom Whaiîp in Stobm. 

Two large vessels were moored slde by side to a wharf in the Sehuylkill 
river, off Point Breeze. Heavy rains had fallen, and the water was rlsing. 
when, during a storm, one of the posts of the wharf puUed out. A carei'ul 
examination of the remaining posts was made, but nothing was found to 
create a doubt of their suflieiency. The water continuée to rise, increasing 
the vertical strain, accompanied by higb winds, and on the next day another 
post puUed out The vessels could not then be moved without péril to them- 
selves and to others, but new lines were taken to the only other available 
post. The flood and wind still increased, and, on the followlng morning, 
the remaining posts pulled out in succession, the vessels swung out from 
the wharf, and their stems struck and Injured two vessels on the opposite 
side of the river. Held, that the vessels doing the injury were not llable, 
as they had taken ail the précautions practicable; that they were not 
blâmable for mooring side by side, as was customary; and that it did not 
appear that it would hâve been elther practicable or serviceable to carry an 
anchor ashore, and imbed it in the earth, after the first posts gave way. 

2. Whabves— Insufpicient Posts — Vessels Breaking Away — Damage to 

Othrr Vessels. 

The posts of a wharf on the Schuyikill river, to which two large vessels 
were moored, pulled out under the vertical strain caused by the rapid rise 
of the water due to heavy rains, accompanied by high winds, so that the 
vessels swung across the river, and damaged other moored vessels. Eeld, 
that the wharfinger was liable for the damage, it appearing that the wharf 
was old, and had been insufllciently repaired, and that the posts were so 
short as to extend only about five or six feet below the upper surface of the 
wharf, instead of belng driven deep into the earth. 

John Q. Lane, for the Francisco E. 

John P. Lewis and Horace L. Cheyney, for thè Norwood. 

J. Bodman Paul, for the Waterloo. 

Francis C. Adler and Théo. M. Etting, for the Glenalvon. 

J. Hampton Barnes, for Girard Point Storage Co. 

BUTLER, District Judge. On Monday, May 21, 1894, the Fran- 
cisco was lying at the Ballast wharf, on the western side of the 
Schuyikill, ofl Point Breeze. A short distance below at this wharf, 
79 F.— 8 
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the Norwood was lying. M the same time, the Waterloo and Glen- 
alvon were moored at the stoi*age company's wharf, on the eastern 
side of the river, opposite the Francisco, the Glenalvon lying next 
the wharf and the Waterloo by her side. The latter vessels are very 
large and heavy, and were attached to the wharf in the usual man- 
ner, with Unes fastened to eight of its posts. For sereral days prior 
to the 21st rain had f allen almost constantly, and the water was high 
and rising. The preceding Saturday was clear until the afternoon, 
when a thunderstorm of short duration occurred, accompanied by 
a severe blow from the east. The conséquent strain upon the posts 
at this time drew one of them ont. A careful examination of the 
remaining posts and attachments was then made and nothing was 
discovered to create doubt of their sufiQciency. On the following 
night rain commenced again and continued pretty steadily through- 
out Sunday, accompanied by high wind. In the afternoon of Sun- 
day another of the posts puUed out, when additioual Unes were taken 
to the only other available post on the wharf. The charaeter of the 
weather and condition of the river were such that the vessels could 
not be moved without péril to others as well as themselves, after 
the storm of Sunday night. On Monday morijing the flood was very 
great and the wind high. Early in that day other posts pulled out, 
one after another in pretty rapid succession, until ail were gone; and 
the vessels swung out from the wharf with their stems across the 
river, striking and damaging both the Francisco and the Norwood. 
For this damage the Francisco libeled the Waterloo, charging her 
with failure to adopt proper measures to secure herself from drift- 
ing; and the Norwood proceeded against the Waterloo and the 
storage company, making a similar charge against the former, and 
charging the latter with négligence as respects its mooring posts. 
Thereupon the Waterloo brought the Glenalvon in, charging her with 
négligence contributory to the collision. 

I think it sufScient to say without entering upon a lengthy dis- 
cussion of the évidence, that I do not believe either the Waterloo or 
the Glenalvon guilty of fault. They appear to hâve done everything 
reasonably practicable to secure themselves against breaking away. 
As before stated they could not move without serions péril after the 
danger became apparent; indeed it was not urged on the argument 
that they could; and I am unable to see what additional efforts 
they could hâve made to secure themselves to the wharf. The pull- 
ing out of a post on Saturday in the squall of that date, was not an 
indication that the remaining posts were unsafe; their suocessful 
résistance of the strain on that occasion and their appearance after 
it justified a belief that they were safe. Subsequently when another 
gave way as the water rose and the vertical strain increased, the 
only additional post available was used. The claim that an anchor 
should bave been carried ashore and imbedded in the earth, can- 
not be sustained. I see no reason to believe that an effort to do 
this would hâve been serviceable. The use of an anchor under such 
circumstances, for the purpose indicated, is probably unprecedented. 
The opinions of inexperienced persons on this subject are hardly 
worthy of considération. The small anchor used by the little ves- 
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sel lying above, to assist in keeping her b.ead to th.e wharf, wliere the 
strain was slight, may hare been useful; but such. an anchor carried 
ashore from the stem of thèse large vessels, where the strain was 
greatest, and hastily Imbedded, even if practicable in their posi- 
tions, would hâve been useless. No complaint can justly be founded 
on the fact that the vessels were moored side by side. TMs is a 
usual and approved method of mooring, and is practiced at ail 
wharves where there is much commerce in this country, and prob- 
ably elsewhere. Without it vessels could not, at many times, find 
wharfage. It follows that the Francisco's libel must be dismissed, 
with costs. 

The Norwood, however, as we hâve seen, libeled the wharflnger 
(the storage company) also. Was it guilty of négligence in the pro- 
vision maide for mooring? Were the posts insufficient as charged? 
It is the duty of wharflngers to provide safe places for vessels, in 
storm as well as in fair weather. They are not insurers, but are 
held to a high degree of care in providing against ail the périls that 
vessels may be expected to encounter at their wharves. Alleghenv 
City V. Campbell, 107 Pa. St. 530; Willey v. Allegheny City, 118 Pa. 
St. 490, [12 Atl. 453]; Crawford v, Allegheny City [(Pa. Sup.) 16 Atl. 
476]. No part of a wharf more especially demands care than the 
means provided for mooring. If thèse are equal to the best em- 
ployed, such as expérience has proved to be safe under ail circum- 
stances at similar wharves, the wharflnger cannot be complained of 
on this account. Hère the vessels trading are of the largest and 
heaviest character, and provision for mooring should hâve been made 
accordingly. Posts sufflcient to hold small vessels would be inadé- 
quate. The évidence respecting the posts which gave way, is con- 
flicting; but in my judgment its weight is against the wharflnger. 
It shows, I believe, that the posts were too short, that an insuflacient 
length was imbedded, and that proper means were not employed to 
guard them against the danger of lifting ont under vertical strain, 
such as they were subjected to in this instance; and must always 
encounter in times of flood and storm. While they appeared to the 
eye to be safe, the resuit proved that there was substantially nothing 
to hold them down; and the évidence which this resuit aflords is 
entitled to greater weight than the statements of witnesses who 
repaired the wharf. It is a signiflcant fact that the wharf was 
constructed in 1865, when the adjacent channel (as was asserted on 
the argument without contradiction) was sufiScient only for the 
passage of small vessels, and that the posta then inserted remained 
in use until the date of this accident, notwithstanding the fact that 
the channel had in the meantime been deepened and improved so as 
to accommodate the class of large vessels to which the Waterloo and 
Glenalvon belong. It appears that in 1893 repairs were made to the 
wharf by removing rotten parts, inserting a few new posts a little 
longer than the old ones, and resetting those of the old which were 
allowed to remain; but notwithstanding thèse repairs Mr. Pringer- 
hofE, who superintended the work, says the wharf was not brought 
up to its original standard, It was mainly, if not entirely, the old 
posts, which were not over I think 12 feet long, and did not exte.nd 
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below the upper surface of the wharf more probably tlian 5 to 6J 
feet, and not below the framework at ail, that drew out on tbis occa- 
sion. They seem to hâve corne up clearly without tearing away any 
material part of the framework, as if no adéquate means had been 
employed to hold them down. I say this notwithstanding the décla- 
rations of witnesses who assisted to make the repairs, because it 
seems to be fuUy warranted by the circumstances of the case, Af ter 
a careful examiuation of ail the évidence on the subject I am con- 
vînced that the posts were insufHcient ; that they should hâve been 
much longer and, as I believe, should hâve extended through the 
cribblng of the wharf, been driven deeply into the earth below, and 
been securely fastened to this cribbing as well. I hâve not over- 
looked what the wharflnger's witnesses say respecting the usual and 
proper method of securing posts, but other évidence is, in my judg- 
ment, entitled to greater weight. The indisputable circumstances 
of the case — the ease with which thèse posts were lifted out, and 
the wharflnger's subséquent acts in repairing the wharf seem to 
leave no room for reasonable doubt that the statements of thèse wit- 
nesses on their examination in chief are not reliable. The acts of 
the Company in repairing the wharf are a virtual admission of the 
insufficiency of the old posts. Instead of again inserting similar 
ones, or securing those inserted in a similar way, they inserted new 
posts several times longer, passing the lower ends entirely through 
the frame of the wharf and imbedding them deeply in the earth be- 
low. It is true that the storm was extraordinary, though not much 
more so than occurs annually, and it is urged that the company 
learned somethlng from it, and repaired accordingly. They could 
not, however, bave learned anything on the subject involved that 
previous storms should not hâve taught. In ail times of high flood 
and wind the posts are subjected to vertical strain. It is true that 
thèse posts were not previously lifted out, but it is probable they 
were never before subjected to the united strain of two such ves- 
sels in unusual flood and storm. The storage company cannot of 
course object that thèse vessels were moored side by side. It in- 
vited them to moor in this manner and received compensation ac- 
cordingly. It will not avail the company to say that better posts 
would not hâve withstood the strain on this occasion, and that the 
accident must, therefore, be ascribed to the "act of Grod." The 
posts being insufQcient and this insufficiency furnishing an adé- 
quate cause for the accident it must be ascribed to this cause and 
not to an "act of God." The storage company must, therefore, be 
held responsible for the conséquences. 

I do not think there is any justiûcation for the charge that the 
Norwood threw off her stern Une as the Waterloo swung towards 
her, and thns contributed to the injury. I believe the witnesses 
who say she did are mistalten. The men upon her at the time say 
she did not, they explain what was done, and what may possibly hâve 
led to the mistake. There was no motive for casting ofl the Une. 
The act would necessarily increase her danger, and I do not believe 
she did it. The Noi'wood's libel against the storage company must, 
therefore, be sustained with costs. 
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THE TITAN. 

LEGG et al. v. THE TITAN et at. 

(Circuit Court of Appeals, Second Circuit. February 23, 1897.) 

CoLUatON— TuGs Axn Tows. 

A steamer, with tows lashed to her side, and a tug aiding lier on a hawser 
ahead, after passing up the eastern side of Blackwell's Island, witli a flood tide 
of about five miles an liour, turned to cross the head of the island, to make a land- 
ing at Eighty-Sixth street, New York. In so doing, they attempted to cross the 
bows of a small tug, with two heavy tows, which was coming up the west side 
of the island, and which failed to hear their first signal. A collision resulted. 
causing the loss of a tow. Held, that the first-meutioned steamer and tug were 
guilty of coritributory fault, in failing to observe that the other tug would be 
nnable to check her tows sufflciently in the strong tide to pass behind them, and 
in not keeping further away and allowing a wider margin of safety. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Goodrich, Deady & Goodrich, for appellants. 
James J. Macklin and Louis B. Adams, for appellees. 

Before WALLACE, LAOOMBE, and SHIPMAN, Circuit Judges. 

WALLACE, Circuit Judge. This is an appeal by the owners of 
the steam vessels the Titan and the Thomas Hunt from a decree 
condemning tliem, together with the steam tug Unit, for the loss of 
the schooner Isle of Fines and her cargo in conséquence of a col- 
lision between the schooner and a barge in tow of the Titan and 
the Hunt. The owner of the Unit has not appealed, and the sole 
question, therefore, is whether there was contributory fault on the 
part of the appellants' Tessels in causing the collision. The col- 
lision took place in the East river in the forenoon of June 19, 1893, 
in the westerly channel, near the upper end of Blackwell's Island, 
and opposite Eighty-Sixth street, New York City. 

The steam tug Unit, having in tow the schooner Me of Fines, 
lashed on her starboard side, and the schooner Ella Prances, lashed 
on her port side, was proceeding up the westerly channel of the 
river, between New York City and Blackwell's Island, on a flood 
tide of about 6 miles an hour, making a speed in addition of about 
2 miles an hour. The steamboat Thomas Hunt, with the steam 
tug Titan ahead, attached to the Hunt by a hawser about 30 fathoms 
long, the Thomas Hunt having two barges in tow, — the Vander- 
bilt, lashed on her starboard side, and the Warren, lashed on her 
port side, — each projecting about 25 feet beyond her stem, were pro- 
ceeding up the easterly channel of the river, intending to land at 
Eighty-Sixth street, on the westerly side of the East river. The 
Hunt, with her fleet, was making a speed of about 10 miles an 
hour with the tide, which was running in that channel at about 5 
miles. Shortly before reaching the upper end of the island the 
Hunt discovered across the island the Unit and her tow; the latter 
at the time being nearer the Blackwell's Island shore than the New 
York shore, nearly opposite Eighty-Fifth street, and not far behind 
the Hunt. Before turning to cross the head of the island, the Titan 
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had blown a long whistle, indicating her intention to land at Eightj^- 
Sixth Street, but this was net lieard by the Unit. After she had 
turned to cross the river to her landing, and while the Hunt was 
rounding the head of the island, the Titan biew another wliistle 
to the Unit, indicating her intention to cross the river in front of 
the Unit. The Unit immediately answered the signal with a single 
blast of her whistle, and f ollowed this very quickly with alarm 
whistles, and reversed her engine. The Titan cast ofE the hawser 
of the Hunt, and the Hunt reversed her engines; but the bow of the 
Isie of Fines came in collision with the bow of the Vanderbilt, caus- 
ing the Isle of Fines to sink. When the alarm signais were given, 
the Titan was making directly across the river, and had passed or 
was passing in front of the Unit, and the Unit had headed somewhat 
to the easterly in the attempt to pass astern of the Hunt. 

We are satisfied, upon a careful reading of the proofs, that, when 
the Titan rounded the head of the island to cross the river, she did 
not make sufScient allowance for the inability of the Unit to con- 
tre! her tows in the strong tide and reduce her speed sufficiently to 
pass between the Hunt and the head of the island, and that this 
was due to the failure of the pilot of the Titan to vigilantly observe 
the Unit. The Unit was an old and small tug, and both of her tows 
were deep-laden with cargo, and her power was insufQcient to hold 
her tows against the strong flood tide. If the pilot of the Titan had 
carefuUy observed her when he began to shape the course of his 
vessel to cross her bows, he would hâve discovered that, incumbered 
as she was, she could not check her speed efflciently and quickly 
change her course, and that unless she could she would be unable, 
within the time required, to pass astern of the Hunt without risk 
of collision. There was plenty of room for the Titan to allow a 
larger margin of safety for the maneuver. If the Titan had kept 
further away in the direction of Mill Rock, as she might hâve doue, 
ail hazard would hâve been avoided. This would hâve been more 
inconvénient for the Titan, but it was obviously the more prudent 
course. The answering signal from the Unit, given as it was when 
the risk of collision was so obvions that it was immediately fol- 
lowed by her alarm whistles, had no appréciable effect upon the 
conduct of the Titan or the Hunt. We agrée with the district Judge 
that the attempt by the Titan and the Hunt to cross the bow of the 
Unit was dangerous and unjustifiable, in the circumstances of the 
situation. 

The decree is afBrmed, with interest and costs. 
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THE MOUNT HOPBJ. 

GARFIELD & PROOTOR COAL CO. v. THE MOTTNT HOPB, 

(District Court, D. New Hampshire. February 24, 1897.) 

No. 302. 

1. CoiiljISION— SCHOON'EK AND TOW— SrEED IN FoG. 

Four and one-half to five miles an hour, in much-frequented waters, durlng 
a fog, held not Immoderate speed for a schooner, which was able by pr'ompt 
action to avoid actual collision with a tow of unusual lengtli, though she 
approached so close tliat the last barge, as an act in extremis, was eut 
adrift, and ultimately driven asliore and lost. 

2. Same— Babgb Out Adrift in Exïbemis and Ukiven on Shore— Proximatb 

Cause. 

A barge eut adrift from the rest of her tow In extremis, through fear of 
collision wlth a schooner alleged to hâve been moving at immoderate speed, 
was lost in the fog, and came to anehor for some three hours. The wlnd 
and sea increasing, she got under way with such salis as she had, to seelc 
shelter, but after a time encountered a current which compelled her to an- 
ehor again. The wind rose to a gale, her cables parted, and she was driven 
ashore and lost. Seld, that the speed of the schooner, even If excessive, 
was not the proximate cause of the loss, and she was not liable therefor. 

This was a libel in rem by the Garfleld & Proctor Coal Company 
against the schooner Mount Hope, to recover for the loss of a barge 
which was eut adrift through fear of collision with the schooner. 

Chas. Théodore Bussell, for libelant. 
Carver & Blodgett, for défendant 

ALDEICH, District Judge. The Fantee was a coal barge engaged 
in carrying coal under tow from Southern to Northern ports, and at 
about half past 7 o'clock in the morning of September 19, 1896, left 
Vineyard Haven in tow of the steam tug Orion, for Baltimore. The 
tow consisted of the barges Lone Star, Macauley, and the Fantee, in 
the order named. At about half past 10 o'clock, when near Gay 
Ilead, the weather became thick and foggy, and so continued into 
the afternoon. There was a strong wind ahead from a southerly di- 
rection and some sea running. Each vessel in the tow was secured 
to the vessel immediately ahead by a hawser something like 160 fath- 
oms in length (that between the Macauley and Fantee was somewhat 
longer), and the tow altogether was about three-fourths of a mile in 
length. The schooner Mount Hope (the alleged oiïending vessel) 
left Portsmouth, N. H., September 17, 1896, in ballast, bound for 
Baltimore, Md. On September 18th she came to anehor in Vine- 
yard Sound, and at about 8:30 in the morning of September 19th left 
Tarpaulin Cove, and proceeded on her voyage in a southerly and 
westerly direction. At 10:30 she was closehauled on the starboard 
tack, with her lower sails set and her topsails and staysails furled, and 
her mechanical fog horn was being regularly sounded, and the wind 
was about southwest. At about 10 :45, and while proceeding outside 
the Sound south of the Vineyard Haven light ship, she heard the fog 
whistle of a steamer on her port bow. Very soon a dark object 
loomed up a little ahead, on her starboard bow, and at about the same 
time another on her port bow. The master of the Mount Hope, act- 
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ing upon the assumption that the objecta which he had seen were 
barges in tow of the steamer from which lie had heard the fog whistle, 
and fearing collision, put his helm tard to lee, let go the sheets of his 
sails, and at once brought his vessel around on the other tack. This 
maneuver avoided a collision, which was imminent, and which would 
hâve taken place but for prompt action. As it was, she was passed 
by the barge Macauley at a distance of about 100 feet. The Mount 
Hope did not come in actual contact with any of the vessels, and did 
uot cross the Une of the tow at any time. When she sighted the two 
objects, the one on her port bow and the other on her starboard bow, 
she maneuvered promptly, going into stays while abreast the Lone 
Star, came around on the port tack, and went clear. She then drift- 
ed past the Macauley in close and dangerous proximity, the situation 
of the vessels being such as to threaten danger to the Fantee, the rear 
vessel in the tow. At this time the hawser by which the Fantee was 
held in tow was eut by the Macauley. There is a conflict upon the 
évidence whether this action was taken by the Macauley upon her own 
motion or at the suggestion of the Mount Hope; but I look upon this 
conflict as immaterial, for the reason that the hawser was eut in rea- 
sonable appréhension of danger, and under such circumstances as to 
be treated as an act resulting.from the exercise of judgment in ex- 
tremis. The Mount Hope drifted with the wind without collision, 
but in dangerous proximity, across the port bow of the Fantee, which, 
although without motive power, was still making some headway, and 
the vessels parting were lost to each other in the fog. The Fantee 
had no sufflcient means for signaling her condition to the Orion, but 
anchored, expecting her to return, sounding whistles until she an- 
chored, and then bells. The Orion would hâve come to her rescue if 
she had known her condition, but the whistles did not reach her, and 
she was not aware of the fact that the hawser had been eut. The 
Fantee remained at anchor about three hours. The fog clearing in 
the aftemoon, she found herself in an exposed situation, in the track 
of vessels, with the wind and sea increasing. About 3 o'clock she 
got under way with such sails as she had, and made for shelter, and 
at about 5 o'dock she encountered a current against which she could 
not make headway, and was forced to anchor off Nashawena. Ttie 
wind became a gale, and at about 7 o'clock her cables parted, and she 
went onto the rocks, went to pièces, and became a total loss. 

No complaint is made against the maneuvers of the Mount Hope, . 
or her çonduct subséquent to the time at which she sighted the tow. 
The only complaint is that she was négligent in running through 
water much frequented, at an immoderate rate of speed, in the fog, 
and that, although actual collision was avoided, her immoderate 
speed brought her into such dangerous proximity to the other vessels 
as to precipitate action in extremis, which set in motion a chain of 
causes from which the loss resulted; the primary fault, as is claimed, 
being the immoderate speed, which compelled the cutting of the 
hawser, and from which the chain of events leading to the loss natu- 
rally and necessarily followed, The probabilities are that the speed 
of the Mount Hope was from four and one-half to five knots per hour, 
quite likely five; but in view of the fact that she was able to avoid the 
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objecta whîch she made ont, and to go clear, and that the daugeroua 
condition resulted from the fact that she was subsequently involved 
in an unexpected length of tow, I find that her speed was not im- 
moderate. Moreover, if I were to assume that her speed was im- 
moderate under the circumstances, and that the hawser was reason- 
ably eut to avoid apparent danger presented by her precipitate and 
perilous proximity, still I should find and hold that her négligence was 
not the proximate cause of the loss, but that the loss resulted from 
other and intervening causes not foreseen, and for which the Mount 
Hope was not responsible. Libel dismissed. 
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THE FANNIE P. SKEBE. 

THE ROLLIN H. WILBUB. 

EMPIRE TEANSP. CO. V. THE NANNIE LAMBERTON et aL 

KIERNAN V. S AME. 

(District Court, S. D. New York. December 11, 1896.) 

Tua AND Tow jVIebtino Storm— Doty to Make Examination befokb Enter- 

ING ROOGH WaTEIÎ. 

Tbe tug N. L., with two other tugboats, came up through the KiUs in 
threatening weather, with a large number of canal boats in tow. They 
went mit of the Kills betweea 12 and 1 a. m. in a westerly gale, blowing 31 
miles an hour, and in the rough weather of the upper bay the tiigs were un- 
able to handle the tow well, and several of the boats foundered from the 
rough seas. Held, that the tugs were in fault for leaviug the Kills in sueh 
weather wlthout the customary previous examination of tlie condition of the 
water and weather outside. 

Macklin, Cushman & Adams, for libelanta. 
Goodrich, Deady & Goodrich, for claimants. 

BROWN, District Judge. I do not think it necessary to make 
any extended référence to the testimony in the above cases. I am 
persuaded that there was not on the part of the tugs the exercise 
of that reasonable prudence which is necessary and customary be- 
f ore taking a tow out of the Kills into the bay in threatening weath- 
er. It is évident that after this fleet got into the bay, it experi- 
enced very rough weather. The three tugs were, in fact, insuffl- 
cient to handle the tow eflBciently. While in the Kills, the wind 
was naturally much less felt, as is well known. The necessity of 
caution in leaving the Kills when the weather is unpromising is 
well understood; and in many cases the practice of sending out a 
tug in advance to observe the weather in the bay, before taking out 
the tow, has been proved before me; and if there were no such 
proof, considering the dangers likely to be encountered in the bay 
on moving from a partly sheltered to an exposed situation, the ne- 
cessity of such examination would be an obligation of reasonable 
prudence. The évidence indicates also that on this same night at 
about the time the défendants came out, a Pennsylvania tow made 
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such previous examînation, and did not corne eut till morning, 
though better equipped in force tlian the défendants' tugs. 

The weather in this case was unpromising from the time the tow 
left Perth Amboy. It was rough, and blew a gale when crossing 
Newark Bay. This was itself sufacient notice of the necessity of 
spécial caution before leaving the Kills. Between 12 and 1, when 
the tow left the Kills, it was blowing 31 miles an hour — a smart 
gale from the westward — altogether dangerous for such a tow of 
open boats to meet. I do not find sufiQcient évidence to charge 
the tow Injured with any fault, or with any degree of unseaworthi- 
ness. The very rough night aflords, it seems to me, a reasonable 
explanation of ail the défendants' criticisms. 

Decrees for the libelants, with costs. 



THE VICTORIA. 

THE POCAHONTAS. 

THE KOMUK. 

MINCH V. THE VICTORIA et al. 

(District Court, S. D. New York. February 15, 1897.) 

Tua AND Tow— DuTT OF Examînation befokb Enteeing KodGh Sea and 
Wbather. 

The tug V., with two other tugs coming down the North river with a fleet 
of canal boats, ran Into a violent southeast storm and rough water In Hav- 
erstraw Bay, In which the tow was afterwards broken up. There was 
abundant previous waming of storm, both from the ordinary indications 
and from cautionary signais displayed, and the tug entered Haverstraw 
Bay without previous examination of the condition of the bay. Hèld., that 
the tug was liable for lack of reasonable prudence with such a tow, and was 
responslble for the damage. 

Carpenter & Park, for libelant. 
Stewart & Macklin, for respondents. 

BBOWN, District Judge. The above libels were filed to recover 
for the injuries to and loss of certain canal boats and their cargoes, 
in Tappan Zee, in a storm, while coming down the Hudson river 
in tow of the above-named tugs on the morning of the 29th of Au- 
gust, 1893. 

The libelant's boats were part of a fleet of 32 boats, i. e., 8 tiers 
of 4 boats each, which came from Albany in tow of Rouan's Line, 
on a hawser. On reaching West Point, in the evening of August 
28th, the 3 tugs above named, which had corne up from New York 
that afternoon and evening, took the tow, relieving the tugs that 
had brought it down from Albany. On the 28th, cautionary sig- 
nais were given in New York, indicating the approach of a violent 
southeast storm. In crossing Newburg" Bay considérable rough 
weather was met, with indications of storm. The tow, however, 
proceeded on from West Point, being more or less in the shelter of 
the ïïighlands until they reached Stony Point, at about 1 a. m. 



THE HELGOLAND. 123 

At that time the wind was blowing strong from thé soutlieast, 
Two hours before, it was blowing 21 miles an hour at New York, 
and at 1 o'clock it was blowing 31. The tugs, however, continued 
on past Stony Point without pause, or examination below to see 
if the weather was fit to proceed, and speedily ran into a heavy 
wind and sea, on a course nearly southeast, across Haverstraw Bay 
into Tappan Zee, until by the swamping and sinking of the canal 
boat Anthony, in the hawser tier, the tow was broken up. The sub- 
séquent damage was, I think, the incidental resuit of that breaking 
up of the tow, and of the endeavors of the tugs to take care of 
the boats. 

A great deal of testimony has been taken, conflicting as usual, 
as regards the condition of the weather before and after passing 
Stony Point. I am satisfled that the tugs had abundant reason, 
through the cautionary signais that had been displayed, and from 
the signs of storm from the time the tow arrived at Wçst Point, 
to require them to examine the state of the weather below Stony 
Point, before entering Haverstraw Bay. Above Stony Point there 
was abundant means of anchorage until the storm had subsided. 

It is true the storm was one of unusual violence for the summer 
season; but this had been predicted. The testimony of the cap- 
tains of the tugs indicates that they were not accustomed to pay 
attention to cautionary signais, lî this is the pr9.ctice, it must cer- 
tainly be at their risk. In approaching exposed situations with 
boats of this character, not able to with stand heavy seas, it has 
often been shown before me that tugs are accustomed to go out 
ahead and make examination before taking tows out into an ex- 
posed situation (see The Bordentown, 40 Fed. 682); and this is re- 
quired by reasonable prudence (The Nannie Lamberton [Dec. 11, 
1896] 79 Fed. 121). 

I must, therefore, hold the tugs liable on the ground that they 
did not use the reasonable caution required of them, nor heed the 
express évidences of a storm before reaching Stony Point, nor re- 
gard the previous public notice of a coming violent southeast storm, 
with which they must stand chargeable. In re McWilliams (The 
Vandercook) 65 Fed. 251, afflrmed 20 C. G. A. 580, 74 Fed. 648. 

The libelant is entitled to a decree, with costs. 



THE HELGOLAND. 

NEW YOEK, N. H. & H. R. CO. v. THE HELGOLAND. 

(District Court, S. D. New York. February 13, 1897.) 

Collision — Damaob to Valttabi^e Babge by Twisting — Permanent Depke- 

CIATION. 

Where a new and valuable boat has received a permanent twist from a 
severe collision, and the boat in other respects has been repaired, but with- 
out complète straightenlng, in conséquence of the great expense that com- 
plète repair would involve, held, that $1,800 for damage or dépréciation not 
covered by the repairs made was a reasonable allowance, and was upheld. 
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Henry W. Taft, for libelant. 
Benedict & Benedict, for claimant. 

BEOWN, District Judge. Upon examining the testîmony, I am of 
opinion that the allowance of $1,800 for dépréciation in this boat 
should be aiHrmed. I thus hold upon tlie ground tliat the twist given 
to the boat remained évident and palpable, notwithstanding ail 
that could be done to correct it. The longitudinal bulkheads re- 
mained nearly five inches out of place; the deck resting upon the 
edges of the bulkheads, which were canted to starboard. Repair so as 
to make the boat completely straight, and in her former condition, 
would hâve been attended with very great expense, — far beyond the 
, sum of |1,800 allowed by the commissioner. It seems to me manifest 
from the nature of the case, as well as from the testimony, that a boat 
thus sprung and twisted has not the endurance, or the life, of a boat 
not thus strained and out of shape. The qualifications in Mr. Pierce's 
testimony, reading it ail together, show, I think, that what he means 
is, that for présent actual use she lias all-sufflcient strength to sustain 
contacts and collisions as before; but that she was built with a con- 
sidérable surplus of reserve strength, which does not remain in the 
same degree as before. 

In the case of Petty v. Merrill, 9 Blatchf. 447, Ped. Cas. No. 11,050 
(the case chiefly relied upon by the respondents), Woodruff, J., ob- 
serves: 

"There may be proof of Injury, which, though known, cannot be ropaired 
without unreasonable eost, where the party in fault will be benefited by an al- 
lowance for actual dépréciation, because an attempt to make complète repairs 
would involve an expense greatly disproportionate to the amount of such dé- 
préciation." 

That, it seems to me, is precisely the présent case. The allowance 
hère is not on the vague notion that she is not as good, or will not sell 
for as much, simply because she has been in collision, when everything 
discoverable has been apparently rectifled and repaired. Hère what 
remains is palpably not repaired, and could not be, without great ex- 
pense. This boat was one of the finest of the kind ever built, costing 
about $21,000 a few months only before the accident. An allowance 
of between 8 and 9 per cent, for the inf erior value and enduring power 
of the boat is, it seems to me, a fair and moderate allowance, of which 
the défendant should not complain. 

Report conflrmed. 
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ANDERSON LUMBER CO. V. GREENWIOH INS. CO. 

(District Court, S. D. New York. February 11, 1897.) 

TuG AHD Tow—Top-Heavt— Dumping Caiîgo— Instjreks Dischaeged. 

The barge K., loaded -with lumber, while being towed down the narrow 
channelway from West Duluth, rolled so as to dump her deck cargo partly 
to starboard and partly to port. On a conflict of testimony, lield, that tlie 
circumstances sliowed tliat tlie barge was top-heavy and not loaded in a safe 
or seaworthy condition for the contemplated voyage to Tonawandii, and the 
insurers of the cargo were, therefore, diseharged under the terms of the 
pollcy. 

Hyland & Zabriskie, for libellant. 

Butler, Notman, Joline & Mjnderse, for respondent. 

BROWN, District Judge. The above libel was flled upon a policy 
of Insurance issued by the défendant to recover $1,441.65 for the loss 
of a part of the deck load of the barge or schooner Knapp at Duluth, 
between 3 and 4 o'clock in the afternoon of August 22, 1895. The 
policy permitted a deck load. There were 220,600 feet of lumber in the 
hold, and 312,900 feet on deck. The load was about 12 feet high on 
deck, and she drew 12^ feet of water. She was taken in tow on a 
hawser by the tug Abbott at the upper dock of Merrill and Ring be- 
tween 2 and 3 p. m. After going down the narrow channel about 
half a mile, i. e. about a quarter of a mile after passing the second 
bend, the barge rolled so as to dump a part of her deck "load to star- 
board, and on recovery rolled to port and dumped another portion 
on the port side. The captain of the barge returned to Duluth and 
had an interview with Davis & Hunter, the shippers named in the 
bill of lading, in référence to saving the lumber that had been dump- 
ed overboard; but the cargo being covered by Insurance, the ship- 
pers, conceiving that they should not meddle, refused to give any 
instructions, and according to the captain's testimony forbade doing 
anything. This last statement is, however, denied by the ship- 
pers. Notice by telegraph was immediately given to the insurers, 
who gave instructions for saving the lumber; but before anything 
could be done it was scattered and lost. The lumber was in fact 
owned by the libellant, a New Jersey corporation, who had bought 
it from the Oranberry Lumber Company of Duluth through Davis 
& Ilunter, acting as inspectors or brokers ; and who, in accordance 
with the custom at Duluth, after having measured the lumber, 
shipped it on board the Knapp, and forwarded to the libellant the 
bill of lading. In strictness, the duties and the légal authority 
of Davis & Hunter ended from the moment the shipment was com- 
pleted. The libel allèges that the loss was by a sea péril within 
the policy. The évidence on the libellant's part tends to show that 
the dumping of the deck cargo was in conséquence of some lack of 
eare in tovâng the barge too fast down the narrow channel; causing 
her to roll by top.cliing the bank flrst on one side and tlien on the 
other, or by toucliing some obstruction in the channel, as the barge 
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captain says; and finallj by running the barge on tbe port bank, caus- 
ing the final loss. The défendant contends that the barge was im- 
properly loaded, so as to be top-heavy and cranky, and that the acci- 
dent was attributable to this cause; and second, that but a small por- 
tion of the loss would hâve been incupred had proper attention been 
given to saving the lumber by the shippers, or by the carriers af ter it 
was dumped. 

It is unnecessary to consider the second défense, as I am satisfied 
that the barge was top-heavy and cranky from the start, and unât 
for the trip to Tonawanda, for which she was bound. On almost every 
material point the witnesses on the opposite sides are in flagrant 
contradiction of each other; they agrée that at the time of dumping 
to port, the barge was either on or near the port bank. The testi- 
mony in behalf of the libellant is that the barge had carried heavier 
loads before without accident; that she was full under deck; and 
that there was no rolling, except when the barge touched bottom, 
causing it to careen a little. Capt. Powell, of the barge, testifles as 
f ollows : 

"Q. What effect dld It hâve on your vessel when she struck In the channel 
flrst wlth her starboard bow? A. It caused her to sheer quickly to port. • * • 

"Q. If your vessel started for the port bank after striking on your starboard 
bow, what, if anything, dld you do so far as the tug Is concemed? A. I hailed 
them to stop pulUng. 

"Q. What reply did you get? A. I didn't get any. * • • 

"Q. What was the effeet of the tug pulling on your vessel while you wmb 
running across on that sheer from starboard to port? (Objeoted to as immate- 
rial.) A. It was forcing her out on the bank further. 

"Q. State what would cause that, both as regards the tow Une and as re- 
gards any other cause? A. Both the propeller wheel and the Une; the tug 
couldu't get out In the channel to get a cross Une to pull on her and the current 
of the wheel and the line were forcing the vessel on the bank. 

"Q. In what direction would the tow line be ofC your vessel î A. It would be 
leading ofE the starboard bows of the vessel a little. 

"Q. What was the efCect of the tug pulling on your vessel while you were 
running on that angle and after you touched the bank? A. It -wcrnld force her 
out further. 

"Q. Whether or not that is wliat caused her to careen over to starboard. A. 
That is what was the cause of it. 

"Q. When she went over up on that bank that way and after she had gone 
up on the bank, did the tug stop pulling? A. No, sir. 

"Q. What would hâve been the resuit if the tug had stopped when you hailed 
her? A. She wouldn't hâve gone out so far, consequently she wouldn't hâve 
dumped her load; I don't think she would, she would hâve lost her way more 
readily and stopped. 

"Q. What was the efCect then on your vessel going up on the bank and the 
tug continuing puUing? A. She carried away her stanchions and rail and 
dunjped the load. 

"Q. What effect, if any, would the pulling of the tow line at tliat angle on 
your boat hâve in causing her to roU over to starboard? A. It would assist her 
to roU over to starboard. 

"Q. What part of the vessel was It that the stanchions and rail and bulwarks 
were carried away from her? A. From the fore rigging and the main rig- 
ging, a little abaft the main rigging. 

"Q. On what slde? A. Starboard slde. • • • 

"Q. After the vessel was relieved of the lumber on the starboard side what 
was the efifect upon her? A. She threw ofl the port side. 

"Q. How did she do that? A. She just roUed back as quick as a flash." 
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On cross-examination he says: 

*'Q. You had gone about 1,500 feet and you made your second tum and then 
you were in a straight channelî A. Yes. 

"Q. You thlnk then you went about two-thlrds of a mile? A. Yes. 

"Q. And then the beat struck? A. She struck an obstruction of some kind 
which we couldn't see. 

"Q. And lost the other part of the load? A. No, the moment she struck this 
she sheered across the channel, and ran up on the bank, she gradually crawled 
up on the bank, she didn't do it instantly, she kept erawling up although going 
very fast, she went up until she lost her balance and threw her load, and back 
she came as quick as that, and threw the other." 

The witnesses from the tu g on the contrary state that they were pro- 
ceeding slowly, and as caref ully as possible; that the channel was only 
from 60 to 100 feet wide; that the barge was cranky and rolling from 
the start; that each roll toward one side would cause some sheering 
to the other side; the tug cap tain testified that he saw from the be- 
ginning that she had too much load on top and would require care- 
ful handling, and that she was cranky; that the weather was mod- 
erate; that the tug kept the center of the channel, and alded ail that 
was possible in keeping the barge up; that when she took her star- 
board list and dumped her lumber on that side, she was in the center 
of the channel, and that on recovery she rolled to port and dumped it 
on the other side, having then a sheer which brought her up on the 
port bank; that there was no obstruction in the channel; and that 
there was no contact wîth the bank which could be felt by the tug at 
any time, until she came up on the port bank after dumping the lum- 
ber, and broke the two lines. He says: 

"Q. What part of the channel was she In when she dumped her starboard 
side? A. Rlght In the center when she began to roll to starboard, and as she 
Usted to starboard she sheered the other way, sheered to port; it is natural 
when a vessel takes a bad sheer in the channel going slow— that is the reason 
you go slow on them, so you can puU on them to straighten fliem up, but she 
was so far gone she wouldn't straighten up. 

"Q. She struck the port bank before dumping the other side? A. No, when 
the lumber went off the starboard side she went back the other way as quick 
as a sliot and the Une parted at the same time and then slie had reached suf- 
flcient to fetch up on the port bank. 

"Q. How far away from the port bank was she when she dumped the port 
side? A. She couldn't hâve been very far l)ecause the channel was narrow and 
she was in the center of the channel when she took the flrst roll; I don't be- 
lieve her bow would be 25 or 30 feet off of there." 

There are abundant witnesses on each side to sustain thèse opposite 
contentions. Under circumstances like the présent, in a clear day, 
in moderate weather, in a quiet stream, the fact that a boat is so 
loaded as to dump a considérable portion of her deck load, is of itself 
persuasive évidence that the accident was because the vessel was top- 
heavy, in the absence of any clear proof that her navigation was such 
as would naturally be expected to cause a properly loaded boat to 
dump her cargo. "Ees ipsa loquitur." It is not enough to say that 
if the boat had been towed very slowIy, and with extrême care, and 
had never touched bottom, she might hâve escaped dumping. She 
was loaded for a trip to Tonawanda, a distance of severaJ hundred 
miles. Her loading was bound to be such as would be safe in ail or- 
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dinary changes of weather, and with ail the ordinary incidents of nav- 
igation, conducted in the ordinary manner. I am persuaded that this 
boat was net so loàded See Sumner v. Caswell, 20 Fed. 253. 

One explanation of her crankiness is that the Irnnber loaded above 
was wet, while that in the hold was dry and lighter. The libellant 
claims that the lumber was loaded indiscriminately. T\Tiatever the 
cause, I am satisfied from the testimony that her cranky condition 
when she started was noted by several persons, and was a subject of 
solicitude to the captain of the Abbott, who sought as much as in hia 
power to keep the boat straightened up in her rolling and sheering. 

Even if the boat, when sheering, in so narrow a channel, occasion- 
ally touched bottom, this was but an ordinary incident of navigation 
with a barge of that draft. It seems to me preposterous to contend 
that a boat can be rightly loaded so that a touch on the bottom is 
likely to topple her over. As stated above, the vessel must be so load- 
ed and trimmed as to be able to encounter without danger ail the ordi- 
nary incidents of the intended voyage. 

The account of the accident given by the master of the barge and 
others in her behalf, seems in one respect highly improbable, viz., that 
after having run up on the port bank sufficient to keel her over and 
throw her load to starboard, she should then recover "like a flash" 
and roll over on the port side so as to dump towards the bank, against 
and from off which she was inclined. This fact, which is testified to 
by both captains, viz., that after dumping to starboard she did recover 
very quickly and roll over and dump to port, better agrées with the 
testimony of the Abbott's witnesses to the fact that both dumpings 
were before she touched the port bankj and upon a sheer to port, a 
pull on the lines running "over the starboard bow," would tend to 
stop the sheer, not to increase it. 

The master of the barge contends that the accident was caused by 
too great speed of the tug and unskillful pulling on the lines. The 
testimony on the part of the tug, however, is to the contrary; that 
the speed was quite moderate, and that even more than ordinary care 
was taken by the tug. I am satisfied that it was the cranky condition 
of the boat, and not the lack of due care, that caused the accident. 
See The King Kalalcau, 43 Fed. 172. 

The libel must be dismissed, with costs. 



MEAD V. MILLERSBUBG HOME WATER CO. 129 

DODSON y. FLETCHER. , 

(Circuit CJourt of Appeals, Eighth Circuit Marcb 1, 1897.) 

No. 827. 

Appbal— Depect of Parties— Voluntaby Appbarakce. 

It Is not compétent for parties to confer jurisdiction on tlie circuit court 
of appeals to revlew a judgment, six months after the judgment or decree 
sought to be reviewed was entered, by the voluntary appearance of neees- 
sary parties to the appeal. Accordlngly, field, that an order of dismissal 
of an appeal, for want of neeessary parties, would not be vacated, upon 
thelr admission of service of the citation and entry of appearance. 

Appeal fram the Circuit Court of the United States for the Eastem 
District of Arkansas. 

J. D. Cook, for the motion. 

W. C. Ratcliffe and John Fletcher, opposed. 

Before OALDWELL, SANBORN, and THAYEB, Circuit Judges. 

PER CUBIAM. A motion to set aside the order of dismissal, 
which was entered in this case on January 26, 1897 (78 Fed. 214), has 
been filed; and the motion is supported by an acknowledgment of 
service of the citation, and by an entry of appearance of certain parties 
who were made parties to the original suit, but were not made parties 
to the appeal. On thèse papers we were asked to vacate the order 
dismissing the cause. The application, however, must be denied. 
The decree from which the appeal was taken was entered on May î, 
1896. T. M. Dodson perfected his appeal by filing the neeessary bond 
on May 23, 1896. The only défendant who is made a party to the ap- 
peal is John G. Fletcher, trustée. The act of congress creating this 
court allows six months within which to perfect an appeal. When 
the six months limited had expired, no appeal had been perfected upon 
which this court could review the decree of the trial court. We think 
that it is not compétent for parties to confer jurisdiction upon this 
court to review a judgment, six months after the judgment or decree 
sought to be reviewed was entered, by the voluntary appearance of 
neeessary parties to the appeal. The motion to set aside the dismissal 
and for leave to enter the appearance of certain parties is denied. 



NEAD V. MILLEESBURG HOME WATER CO. 

(Circuit Court, E. D. Pennsylvania. February 23, 1897.) 

No. 31. 

1. Taxable Costs — Deposittons not Uskd on Tbiat.. 

The cost of dépositions of witnesses in the penitentiary, taken in good 
faith, and offered on the trial, but not used because of the production of 
the witnesses by order of the court, inay be taxed in the bill of costs. 

2. Same — WiTSESs Fkes of Opficer of Corpokatb Party. 

Witness fées and mileage of offlcers of a coriwration which Is a party 
wUl be taxed as costs in the fédéral courts, where such is the practice of 
the State courts, and there is no settled practice relative thereto in the 
fédéral courts of the district. 

78 F.— a 
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After the trial of above case, resulting in a verdict and judgment 
thereon against the plaintifl, the défendant company flled its bill 
of cost8,;Claiming, inter alia, viz.: (1) The cost of the dépositions 
of two witnesses who were conflned in the Eastern Penitentiary, 
talien by, défendant in conformity with the rules of court. Thèse 
dépositions were offered in évidence on the trial by the défendant, 
and objected to by the plaintiff. The objection was sustained, and 
the court ordered the issuing of a writ of habeas corpus ad testi- 
flcandum, under which said witnesses were produced in court, and 
testifled viya voce. (2) Witness fées and mileage for the président 
of the défendant company. Upon the taxing of the said bill, the 
clerlc allowed the item of cost of the dépositions, but disallowed 
the item for witness fées and mileage, because the président of 
the défendant company was in fact a party to the action, and not 
entitled thereto. To said allowance and disallowance, exceptions 
were filed by the plaintiff and the défendant respectively. 

Ellery P, Ingham and Harvey K. îfewitt, for plaintiff. 

H. L. Lark and Edward L. Perkins, for défendant, cited: 

Bank v. Greiaer, 2 Chester Ca Eep. 204; Evans v. School Board, Id. 205; 
Mining Co. v. Dusenberry, Id.; Susquehanna Mut. Fire Ins. Co. v. Com- 
mercial Ins. Co. (Oom. PI.) 18 Wlîly. Notes Cas. 132; The Blizabeth & Helen, 
4 Ben. 101, Fed. Cas. No. 4,354; Huntress v. Epsom, 15 Fed. 732; Tuck v. 
Olds, 29 Fed. 883. 

DALLAS, Circuit Judge (after stating the f acts). Bespecting the 
cost of the dépositions, inasmuch as they were taken in good faith 
by the défendant in the préparation of the case for trial, and were 
not waived at the trial, but their use was prevented by reason of 
the production of the witnesses under a writ of habeas corpus ad 
testiflcandum, issued by order of the court, the défendant cannot 
justly be precluded from having this item of cost taxed and allowed, 
and the plaintifl's exceptions are dismissed. 

As to the witness fées and mileage charged for the président of 
the défendant corporation, it is admitted that, if he had been the 
party défendant, such costs would not be taxable. But a corpora- 
tion is an entity distinct from its officers. The practice of the state 
courts, as abundantly shown by the authorities cited by the défend- 
ant, is to allow and tax as costs the witness fées and mileage for the 
ofiScers of corporations, where, as hère, they attend as witnesses, and 
not as représentatives of the corporation, I flnd no authority show- 
ing any settled practice upon this point in the fédéral courts of this 
district, but am of opinion that the defendant's exceptions must be 
sustained. 
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FISH et al. v. OGDENSBUEGH & L. C. R. CO. et al. 

(Circuit Court, N. D. New York. March 26, 1897.) 
FEDERAL Courts — Jurisdiction — Poreclosukb Suit — Possession of Mort- 

GAGED PrOPERTY., 

A fédéral court having possession, througli Its receiver, of the mortgaged 
property, Las jurisdiction of a suit to foreclose the mortgage, -regardless of 
the citizenship of the parties." 

William D. Guthrie, Wager Swayne, and William B. Hornblower, 
for complainants. 

B. P. Fifield and Edward C. James, for défendant Central Vermont 
E. Co. 

COXE, District Judge. This is a suit by trustées to foreclose a 
mortgage made by the défendant, the Ogdensburgh & Lake Gham- 
plain Bailroad Company. The défendant, the Central Vermont Rail- 
road Company has filed a demurrer disputing the jurisdiction of the 
court and otherwise attacking the bill as being indeflnite and defective 
for lack of proper parties défendant. Jurisdiction is not based upon 
the diverse citizenship of the parties. It rests wholly upon the fact 
that, prior to the commencement of this suit, the entire property in- 
volved in the controversy was taken possession of and has ever since 
been held by this court through its receivers, duly appointed. On 
two occasions this court, indirectly at least, has decided against the 
contention of the défendant If not strictly res judicata it must be 
admitted that the décision permitting this suit to be brought and the 
décision ref using permission to sue the receivers in a state court are in- 
consistent with the theory of the demurrer. But, as an original propo- 
sition, it is thought that the bill must be sustained. It is conceded that 
full and ultimate relief cannot be had in the state court. After that 
court has pronounced its decree it is powerless to enforce it and must, 
in the language of the defendant's brief, "turn the parties over to the 
receivership court to satisfy or exécute the decree." Granting that the 
state court may proceed thus far, how is the right of this court to do 
the same affected? Why ail this circumlocution? Why two suits 
where one is sufi8cient? The prooess of "tuming the parties over" 
can only be effected by bill, pétition or other analogous proceeding. 
If this court must take jurisdiction of an action upon a judgment why 
may it not take jurisdiction of an action upon the instrument on which 
the judgment was obtained? That its jurisdiction must be invoked in 
the end is undisputed; that it may be invoked in the beginning would 
seem to foUow as a logical conclusion. In both cases the power of 
the court to proceed dépends not upon the character of the complain- 
ants' demand but upon the fact that they are seeking to reach property 
which is in the custody and control of the court. The ruie seems to 
be well settled that where property is in the actual possession of the 
circuit court the right to décide upon conflicting claims to that prop- 
erty, irrespective of the citizenship of the parties, vests in that court 
as a necessary incident to the situation. In other words, when the 
court has full possession of property it is not required to yield the 
property and the right to administer thereon to another tribunal. 
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Morgan's L. & T. E. & S. S. Co. v. Texas Cent. Ry. Co., 137 U. S. 171, 
201, 11 Sup. et. 61; Wiswall v. Sampson, 14 How. 52; Minnesota Co. 
V. St. Paul Ce, 2 Wall. 609, 634, 

Neither of the parties mentioned in the demurrer is a necessary de- 
fendant. Neither, as disclosed by the bill, bas any interest In tbe 
controyersy. 

Tbe nintb clause of tbe bill is suffi ciently explicit to be sustained 
as against this demurrer. 

Tbe demurrer is overruled; the défendant to answer witbin 20 days. 



SMITH V. "WESTERN UNION TEL. CO. 

(Circuit Court, D. Indiana. Maxell 15, 1897.) 

No. 9,286. 

Removal of Causes— Amodnt in Controveest— Correction of Mistakb in 
Record. 

On a motion to remand, the removing party cannot sustain the jurisdic- 
tlon of the fédéral court by contradicting the record sent up from the state 
court by ex parte affidavits as to the amount in controversy. If the record 
does not speai the truth, Its correction should be sought elsewhere. 

On Motion to Eemand. 

Pickens & Cox, for plaintiff. 

Cbambers, Pickens & Moore, for défendant. 

BAKEiR, District Judge. Tbe transcript of the record filed in 
this court shows that the complaint was liled in the office of tbe 
clerk of the Lawrence county circuit court on November 15, 1894- 
The complaint allèges that the plaintiff was damaged by the wrongs 
complained of in the sum of |1,500, for which judgment is demand- 
ed. The transcript next sets out the summons, which is made re- 
turnable November 28, 1894, which summons is shown to hâve been 
served more than 10 days before the return day. The transcript 
then recites that on December 3, 1894, the parties came into court, 
and the défendant flled a pétition and bond for the removal of the 
cause into the circuit court of the United States for the district of 
Indiana. There were other proceedings in the cause in the state 
court, which are immaterial. 

The défendant bas flled a motion to remand, and, in support and 
in opposition thereto, a number of affidavits hâve been filed by the 
parties respectively. Thèse affidavits show that, as origiually draft- 
ed and flled, tbe damages claimed in the complaint were |l5,000. 
Whether the complaint was amended as it now appears in the tran- 
script before the pétition and bond were flled in the office of the 
clerk of the state court is a controverted question ; but there is no 
material dispute that the amendment was made before the atten- 
tion of the court was called to the flling of such affidavit and bond. 

Can the removing party sustain the jurisdiction of this court by 
contradicting the record sent up from the state court by ex parte 
afSdavitsî I think it inadmissible, for the purpose of conferring 
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or supporting jurisdiction hère, to contradict, by aflQdavits, the rec- 
ord of the State court transmitted hère, authenticated by the sig- 
nature of the clerk and the seal of the court. If the record does 
not speak the truth, its correction should be sought elsewhere. It 
Y/ould be inconvénient and unseemly to try the truth of a record 
brought hère from a state court upon the affidavits, and especially 
the conflicting affidavits, of the parties. The cause will be remand- 
ed to the Lawrence county circuit court, at the costs of the défend- 
ant. 



WHITE V. TOLBDO, ST. L. & K. C. R. CO. 

(Circuit Court of Appeals, Second Circuit Marcli 19, 1897.) 

CONSTiTCTioKAL, Law — Equity Rule 67— Examineiîs— TAKIiSÎG Testimont out- 
siDE District — Compi'lsoht Attbndasce of Witn'esses. 

Tlie power conferred upon tlie suprême court by the act ol August 23, 
1842 (5 Stat 518; Eev. St. § 862), to prescribe tlie forms and modes of taJs- 
Ing and obtaining évidence, is valid and constitutional, and under the 
amendment to the sixty-seventh equity rule, adopted pursuant to sucb 
power, the courts of the United States are authorized to appoint examiner» 
to take testimony orally beyond the limits of the district in which a suit 
is pending, and the attendance of witnesses before sueh an examiner may 
be eompelled by the courts in the district to which the examiner is sent. 

In Error to the Circuit Court of the United States for the Southern 
District of New YorlL 

J. Tredwell Richards, for plaintiff in error. 
Joseph King, for défendant in error. 

Before PECKHAM, Circuit Justice, and WALLACE and SHIP- 
MAN, Circuit Judges. 

SHIPMAN, Circuit Judge. This is a writ of error to set a^ide an 
order of the circuit court for the Southern district of New York which 
adjudged the piaintiff in error to hâve been guilty of contempt. 

Irvin Belford was appointed spécial master by the circuit court of 
the United States for the Northern district of Ohio, in a bill in equity 
for the foreclosure of a railroad mortgage which was pending in that 
court, and was directed to take testimony in the suit in the city of New 
York. Upon the pétition of one of the parties, an order was granted 
by the circuit court for the Southern district of New York which di- 
rected the clerk of that court to issue a subpœna addressed to Isaac 
W. White, then of said city, and directing him to appear before said 
master at a named time and place in said city and testify in that suit. 
The subpœna was duly issued and duly served upon White, who re- 
fused to obey and did not obey it. Upon an order requiring him to 
show cause why he should not be punished for contempt, he appeared 
before the circuit court, and upon hearing he was adjudged guilty of 
a contempt of court by reason of his disobedience to the order of the 
subpœna. 

The questions presented upon the writ of error are whether the 
circuit court for the Northern district of Ohio had power to appoint an 
examiner or a spécial master to take testimony in the city of New 
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York, to be used in a suit pending in that court, and whether the cir- 
cuit court for tlie Southern district of New Yorii had power, by its 
subpœna, to compel a witness in its district to testify under oath 
before sucli spécial master in a cause pending beyond its jurisdiction. 

The ancient gênerai English chancery rule excluded oral testimony, 
and received at the hearing only that which was contained in writ- 
ten dépositions. 1 Greenl. Ev. § 312. But section 30 of the judiciary 
act of 1789 proTided that "the mode of proof by oral testimony and 
examination of witnesses in open court shall be the same in ail the 
courts of the United States, as well in the trial of causes in equity 
and of admiralty and maritime jurisdiction as of actions at common 
law." Section 25 of the statute of April 29, 1802 (2 Stat. 166), modi- 
fied this provision, and left "it to the discrétion of the courts in those 
states where testimony in chancery is tal^en by dépositions, to order, 
on the request of either party, the testimony of the witnesses to be 
taken by dépositions." Conn v. Penn, 5 Wheat. 424. Section 6 of 
the statute of August 23, 1842 (5 Stat. 518), empowered the suprême 
court, from time to time, to prescribe and regulate the forms and 
modes of taking and obtaining évidence in ail cases. This section 
is now reproduced, so far as equity and admiralty suits are concern- 
ed, in sections 862 and 917 of the Revised Statutes, so tiiat the su- 
prême court bas been vested with sufQcient apparent power upon 
the subject. At the December term, 1861 (1 Black, 6), the sixty- 
seventh rule in equity was amended by the suprême court so that, 
after notice by either party that he desired the évidence in the cause 
to be taken orally, "ail the witnesses to be examined shall be examined 
before one of the examiners of the court, or before an examiner to 
be specially appointed by the court." The amendment further pro- 
vided that in case of refusai of witnesses to attend to be swom, or to 
answer any question put by the examiner or by counsel or solicitor, 
the same practice shall be adopted as is now practiced with respect 
to witnesses to be produced on examination before an examiner of 
said court on written interrogatories. This practice had long been 
specifled in the statute of January 24, 1827 (4 Stat. 197), which is 
reproduced in section 868 of the Revised Statutes, and which pro^ 
vided, in substance, that, when a commission was issued by any court 
of the United States for taking the testimony of a witness named 
therein at any place without any district, the clerk of any court of 
the United States for such district should issue a subpœna to the wit- 
ness, and if the witness, after service of the subpœna, refused to ap- 
pear, the judge of the court whose clerk issued the subpœna could 
proceed to enforce obédience or punish the disobedience. The same 
practice is prescribed in equity rule 78, which is a reproduction of 
equity rule 28, announced by the suprême court in 1822 (7 Wheat. 
xi.), and one of the rules prescribed by the court in pursuance of 
the authority conferred by section 2 of the act of May 8, 1792, which 
will be hereafter stated (1 Stat. 272). Story v. Livingston, 13 Pet. 359. 

This historical review of the statutes shows — what is familiar — 
that a court of the United States for one district had long been em- 
powered to send a commissioner into any other district to take the 
testimony of a person residing in such district, and that the courts of 
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the United States for the district wherein such testimony was to be 
taken were directed to issue process to secure and enforce the at- 
tendance of such witness before the commissioner or examiner, and 
that he was authorized to administer an oath to the witness. It also 
shows that in pursuance of iwwer for that purpose, the validity ol 
which will hereafter be considered, the suprême court, by its amend- 
ment of the sixty-seventh ruie, adapted or enlarged this statutory 
System of practice and rules in regard to taking testimony by written 
interrogatories to the taking of testimony in equity cases orally by 
specially appointed examiners or masters, and provided that the same 
System should exist to compel the attendance of a witness, and of 
punishment for disobedience to the subpœna, or for refusai to be 
sworn. That the intention of the sixty-seventh rule was to provide 
that examiners could be appointed to take testimony orally beyond 
the territorial limits of the district in which the suit was pending 
was decided by Mr. Justice Bradley in Eailroad Go. v. Drew, 3 Woods, 
691, Fed. Cas. No. 17,434, and was not strenuously denied upon the 
argument of this case. The point which was relied upon was that 
the jurisdiction of the courts of the United States was a statutory 
jurisdiction, and could not be enlarged by a rule of the suprême court. 
This proposition, thus generally stated, is true, but it is not an adé- 
quate statement either of the nature or the extent of the authority 
by virtue of which the rule was made. Congress had in 1792 exer- 
cised, to a certain extent, its authority in regard to the "forms and 
modes of proceeding" in equity cases, "subject to such régulations as 
the suprême court shall prescribe" (1 Stat. 276), intending, as in- 
creased business should indicate the need of additional rules, to in- 
trust to the suprême court the duty of making them as necessity re- 
quired. The extent of this class of powers, their character, and the 
propriety of committing them to the suprême court, were fully con- 
sidered by Chief Justice Marshall in Wayman v. Southard, 10 Wheat. 
1, — an action at common law, — who said, in substance, that, while 
congress could not delegate to the courts powers which "are strictly 
and exclusively législative," yet there were other subjects, of "less 
interest, in which a gênerai provision may be made, and power given 
to those who are to act under such gênerai provisions to flll up the 
détails," but that it was true that it was not eàsy to draw the exact 
line which séparâtes the "important subjects, which must be entirely 
regulated by the législature itself," from the détails, which they can 
properly intrust to others. The effect and the extent of the con- 
clusions which Chief Justice Marshall reached were again considered 
by the suprême court in Beers v. Haughton, 9 Pet. 338, 359, and were 
stated by Judge Story as follows: "The constitutional validity and 
extent of the power thus given [by the statute of 1792] to the courts 
of the United States to make altérations and additions in the process, 
as well as in the modes of proceeding in suits, was fully considered by 
this court in the cases of Wayman v. Southard, 10 Wheat. 1, and 
Bank v. Halstead, Id. 51. It was there held that this délégation of 
power by congress was perfectly constitutional; that the power to 
alter and add to the process and modes of proceeding in a suit em- 
braced the whole progress of such suit, and every transaction in it, 
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from ita commencement to its. termination, and until the judgment 
should be satisfled; and that it authorized the courts to prescribe and 
regulate the conduct of the ofiScer in the exécution of final process, 
in giving effect to its judgment. And it was emphatically laid down 
that 'a gênerai superintendence over this subject seems to be properly 
within the judicial province, and has always been se considered,' and 
that 'this provision enables the courts of the Union to make such im- 
provements in its forms and modes of proceeding as expérience may 
suggest.' " It thus appears that the constitutional character of the 
power under which the suprême court subsequently acted in malcing 
rule 67 was early the subject of discussion, that it was established, 
and that no jurisdictional question need now arise. Inasmuch as the 
validity of the power to appoint examiners to take testimony in an- 
other district and circuit, and of the power of the United States 
court within that other district to compel the witness to attend and 
take an oath before the examiner, is sustained by this inquiry, it 
seems proper to suggest that in the practical administration of this 
authority, and in the interest of economy, caution should be exercised 
not to grant too roving and unrestrained a commission to examiners 
to take testimony. The fear which was expressed in Arnold v. Chese- 
brough, 35 Fed. 16, lest thèse proceedings should become both unnec- 
essary and expensive, is well founded. The order of the circuit court 
is afiQrmed, with costs. 



MAITLAND v. GIBSON. 

(Olrcuît Court, E. D. Pennsylvania. January 22, 1897.) 

Eqtjitt Pleading— ANciiiLAUY Procbeding — Enporcino Patmbkt op Costs— 
Notice. 

In an equlty suit, where exécution for costs has been Issued against the 
plalntiff without avail, and it is souglit to enforce payment from patents 
owned by him, tliis should be done by pétition in the original suit; and if, 
Instead thereof, an original bill is filed, it may be treated as a dépendent or 
aneillary proceeding, so that no subpœna is necessary, and a mère notice 
of the filing of the bill and of an Intended motion for injunction is suf- 
flclent. 

Dyer & Driscoll, for plaintiff. 
Théodore F. Jenkins, for défendant. 

DALLA S, Circuit Judge. The person who is named as défendant 
in the présent bill is in fact the plaintiff in this suit, in which he 
was decreed to pay costs amounting to $2,525.55. This fact is now 
alleged, and also that the ordinary process of exécution for sat- 
isfaction of the said decree has been resorted to without avail, 
and that the said George Maitland has no property subject to 
exécution at law, but is the owner of certain letters patent, which, 
"it sold, would realize some money which would go in partial or 
complète satisfaction of the said decree." An injunction to re- 
strain assignment of thèse patents is prayed, and that they may 
be sold and the proceeds be applied to the payment of the costs 
heretofore adjudged to be paid by Maitland, and those arisiug un- 
der the présent proceeding. The existence of the right asserted 



MAITLAND V. GIBSON. 



137 



seems to be unquestionable (Ager v. Murray, 1(^ T7. S. 126); but 
as to the mode in which, in this case, it bas been prosecuted, I 
will hâve a word to say presently. 

The défendant (styled "plaintifE" in this bill) having moved for 
a preliminary injunction, counsel for the plaintifE in the original 
suit, upon leave granted, appeared only for the purpose of mov- 
ing "to set aside the service of the bill," and such motion bas ac- 
cordingly been made and argued. It has been conceded that upon 
the fate of this latter motion the defendant's right to injunction is 
dépendent, and hence the single question for solution is whether 
or not George Maitland is to be regarded as now before this court, 
and liable to be affected by any order it may make in the prem- 
ises. If this bill should be viewed as the commencement of an 
independent suit, he certainly is not; for no subpœna has been is- 
sued, or could be legally served, as Maitland is no* an inhabitant 
of this district. If, however, this proceeding may correctly be treat- 
ed as but a step taken in the original suit, then I bave no doubt 
that the notice which has been given of the flling of the bill and 
of the intended motion for injunction is ail that Maitland was en- 
titled to. I think it was a mistake to put this application in the 
form of a bill, but, as no matter of substance will be affected by 
it, it is such an irregularity as a court of equity may disregard. 
It is true that in Ager v. Murray, supra, there was a similar bill ; 
but the judgment to the satisfaction of which a patent right was 
there made liable was a judgment at law, and therefore a bill was 
requisite in order that the question which was presented, namely, 
"whether a patent right may be ordered by a court of equity to 
be sold," etc. (page 127), might be regularly brought before such 
a tribunal for adjudication. In the présent case, on the other hand, 
the judgment sought to be satisfied is a decree in equity; and this 
court, by virtue of the same équitable jurisdiction which it exer- 
cised in making that decree, is compétent to pass the order which 
is now asked. Why, then, should there be a separate proceeding? 
I perceive no necessity for it, and the resort to a formai bill seems 
to me to be clearly at variance with the practice which prevails in 
ail other cases where a merely incidental or auxiliary order in chan- 
eery is desired. Consequently, I regard the présent bill, not as an 
original bill invoking the gênerai jurisdiction of the court in equity, 
but as an ancillary and dépendent procédure, équivalent in effect 
and purpose to a pétition in the original suit itself , — incident to and 
dépendent upon it. Krippendorf v. Hyde, 110 U. S. 276-286, 4 Sup. 
et. 27. And, so regarding it, it seems to me to be clear that the 
question which has been made respecting its service is wholly with- 
out pertinency. Treating it as a pétition in the suit to which it 
relates, the plaintifE in that suit is, of course, entitled to answer it, 
and to be heard upon it; but thèse rights he must exercise, if he 
desires to do so, upon notice merely, without subpœna, and notwith- 
standing the fact that he is not an inhabitant of this district. By 
bringing his suit in this court, he voluntarily submitted himself 
to its jurisdiction, and he cannot escape from the conséquences of 
its adverse decree by asserting that he is no longer amenable to its 



138 79 FBDBKAL REPORTER. 

process. I hâve found no decided case in which the facts and cir- 
cumstances were the same as those with which I hâve been called 
upon to deal; but, while I am aware of no authority which con- 
llicts with the views I hâve expressed, there are several in addi- 
tion to those already cited which I think tend to support them: 
Lamb v. Ewing, 12 U. S. App. 11, 4 C. 0. A. 320, and 54 Fed. 269; 
Lo-gan V. Patrick, 5 Cranch, 288; Walden v. Craig, 14 Pet. 147- 
155; Freeman v. Howe, 24 How. 450; Minnesota Oo. v. St. Paul 
Co., 2 Wall. 609; Ward v. Todd, 103 U. S. 327; Gumbel v. Pitkin, 
124 U. S. 131-146, 147, 8 Sup. Ot. 379. 

1. The motion of Alfred C. Gibson for a preliminary injunction is 
granted. 

2. The motion of George Maitland to "set aside the service of the 
bill" is dismissed. 



JACK V. WALKEE, Audltor, et al. 

(Circuit Court, S. D. Ohlo, W. D. March 18, 1897.) 

1. Taxation of Mortgagbs in Hands oï' Agent or î>îonresti)ent. 

Debts owned by a nonresident of the state of Ohio, evidenced by notes 
and mortgages upon real estate within the state, are not taxable there, 
under Bev. St. Ohlo, §§ 2731, 2734, 2735, although the notes and mortgages 
are in the hands of a résident agent, who made the loans, and eoUects and 
remits principal and Interest as they become due. 
3. Samk. 

A mortgage, belng a mère chose In action, foUows the person of the owner, 
and is taxable only In the state In whleh he résides. 

Paxton, Warrington & Boutet, for complainaut. 

Milton Clark and Brown, Brandon & Burr, for respondents. 

SAGE, District Judge. The complainaut, a citizen of New York, 
sues to enjoin the défendants from placing upon the tax duplicate of 
Warren county, Ohio, the sum of |297,794 of moneys and crédits be- 
longing to complainaut, being the aggregate of promissory notes se- 
cured by mortgages given to complainaut upon real estate within said 
county in the years 1889, 1890, 1891, 1892, 1893, and 1894 for loans 
made by him through George W. Carey, his agent; and from adding 
thereto 50 per cent, penalty, — that is to say, |148,897, — making the 
total of $446,691, upon which the défendants threaten to illegally 
assess taxes against the complainant. The défendants set up in their 
answer that the moneys and crédits mentioned and specified in the 
bill were, in the years named, invested, loaned, and controlled by said 
agent, who was, during ail of said years, a résident ôf said county 
and state; and that none of them hâve at any time been listed for 
taxation either by complainant or by said agent. Further answering, 
they say: 

"That the statntes of the state of Ohlo provide that every i)erson of full 
âge and sound mlnd, resldlng within said state, shall list for taxation ail 
moneys invested, loaned, or otherwlse controlled by hhn as agent, or on ac- 
count of any other person or persons whatsoever. In the county la which such 
agent would be required to Ust the same if such property were his own." 

Complainant excepta for insuflficiency. Section 2734 of the Ee- 
vised Statutes of Ohio provides that èvery person of full âge and 
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Sound mind shall list the personal property of wliich he îs the owner, 
and ail moneys in his possession, ail moneys invested, loaned, or 
otherwise controlled by him, as agent or attorney, &r on account of 
any other person or persons, company, or corporation whatsoever, etc. 
The answer admits that the complainant is a nonresidentof thestate 
of Ohio. The exception présents the question whether debts owned 
by a nonresident of the state, evidenced by notes and mortgages upon 
real estate within the state, are there taxable by reason of the agency 
and control set forth in the answer. The contention for the défend- 
ants is that, although the complainant was not and is not a résident of 
Ohio, the authority and control yested in his résident agent to make 
the loans and collect and remit interest and principal as they became 
due constituted such a holding by such agent as under the Ohio laws 
subjected the property to taxation. Section 2731, Eev. St. Ohio, pro- 
vider that : 

"AU property, whether real or personal, In this state, and whether belongiug 
to indlviduals or corporations; and ail moneys, crédits, investments in bonds, 
stocks or otherwise, of persons residing in this state shall be subject to taxa- 
tion." 

This is the section which désignâtes the property to be taxed. It 
is urged for the complainant that its proper construction is that ail 
tangible property, real and personal, whether belonging to résidents 
or nonresidents, and ail intangible property belonging to résidents, is 
subject to taxation, and that section 2734 deflnes who shall list per- 
sonal property for taxation. This section, it is contended, can hâve 
référence only to such property as is subject to taxation in Ohio. In- 
tangible property, such as crédits belonging to nonresidents, it is 
claimed is not subject to taxation, and therefore directions as to how 
taxable property should be listed are immaterial, inasmuch as such 
property as that owned by the complainant, a nonresident, was not 
intended to be covered by the section. The notes, it is argued, are 
not property; they are merely évidences of indebtedness; and, if de- 
stroyed, the right of the complainant to enforce the obligation would 
remain intact, and could not be questioned. The suprême court, in 
Kirtland v. Hotchkiss, 100 U. S., at page 498, said: 

"It Is ncme the less property because its amount and matnrity are set forth 
In a bond. That bond, wherever actually held or deposited, is only évidence 
of the debt, and, if destroyed, the debt— the right to demand payment of the 
money loaned, with the stipulated Interest— remains." 

In the case of State Tax on Poreign-Held Bonds, 15 Wall. 300, it 
was held that a mortgage, being a mère chose in action, only canfers 
upon the holder or the party for whose benefit it is given the right to 
ei.force payment of his demand by foreclosure and sale; a right which 
has no locality independent of the party in whom it résides. Apply- 
ing that case to the présent, the true property resided in the complain- 
ant, and not in his agent. This is practically the view taken by the 
suprême court of Ohio in Worthington v. Sébastian, 25 Ohio St. 10, 
wliere the court used the folio wing language: 

"Intangible property has no aetual sltus. If, for the purposes of taxation, 
we assign It a légal situs, surely that sltus should be the place where It Is 
owned, and not the place where it is owed. It is Incapable of a separate 
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sltus, and must foUow the sltus eîther of the créditer or the debtor. To maJie 
It follow the résidence of the latter, is to tax the debtor, and not the créditer; 
to tax poverty instead of wealth. That it Is the créditer, and not the debtor, 
that is to be taxed, and that the tax is to be imposed by the law of the cred- 
Itor's place of résidence, seems to be quite well settled by authority." 

Counsel for défendants claim that the moneys and crédits of com- 
plainant, having been invested and controlled by his agent within 
this State during the years mentioned in the bill, were taxable in the 
state under the laws thereof ; citing sections 27S1 and 2734 of the Ee- 
vised Statutes, already quoted in this opinion. They refer also to sec- 
tion 2735, which enacts that "every person required to list property 
on behalf of others shall list the same in the same township, city or 
village, in which he would be required to list it if such property were 
his own," and they rely upon the second paragraph of the syllabus of 
Grant v. Jones, 39 Ohio St. 50G (the syllabus being, in Ohio, the au- 
thoritative statement of the ruling of the court), which reads as fol- 
lows: 

"Crédits owned by a nonresident of this state are not taxable hère, unless 
they are held within the state by a guardian, trustée, or agent of the owner, 
by whom they must be returned for taxation. The fact that such crédits 
are seeured by mortgage on real estate within this state does not change the 
rule that crédits are to be taxed at the résidence of the créditer, and not of 
the debtor." 

In that case the court found that the complainant, who sued to 
recover taxes assessed against him, was a nonresident of this state, 
which he visited as often as once a year in his business as a ped- 
dler, and looked after his investments, remaining only so long as 
was necessary, then departing, and carrying his notes and mort- 
gages with him. The court below found that his résidence for the 
purpose of taxation was in the state and in the county where the 
tax was levied. The suprême court reversed that finding. There 
was no évidence that he had any agent, or that his money or notes 
or mortgages were held in any sensé of the word by any one oth<n- 
than himself. That portion of the syllabus, therefore, which dé- 
clares that crédits owned by a nonresident of this state are not 
taxable hère unless they are held within this state by a guardian, 
trustée, or agent of the owner, by whom they must be returned for 
taxation, was not, so far as the exception stated is concerned, nec- 
essary to the décision of the case, and must be regarded rather as 
obiter dictum tlian as authoritative. Even if it be reeognized as 
authoritative, if we refer to the définition of the word "hold," we find 
that, as given by Anderson in his Law Dictionary, it means "pos- 
sessed by lawf ul title," as "hold a note" or "bond" ; "hold lands" or 
"property"; "to hâve and to hold" described premises;"hold" office; 
"hold" a fund or lien, a policy of insurance, a share, stakes, stocks, 
etc.; whence also "freehold" or "leasehold." 

In Witsell v. Charleston, 7 S. C. 99, it was decided that, "as a tech- 
nical term, 'hold' embraces two ideas, — that of actual possession of 
some subject of dominion or property, and that of being invested with 
légal title or right to hold or claim such possession." A similar ruling 
was made in Hurst v. Hurst, 7 W. Va. 297. It was reeognized, however, 
in Witsell v. Charleston, that the interprétation of the word might 
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be so controlled by the context as to require that it be construed 
to signify to hâve in possession or under control merely. In Grod- 
frey v. Godfrey, 17 Ind. page 9, the suprême court referred to the 
statute of that state on the subject of partition, which provided 
that "ail persons holding lands," etc., might hâve partition. The 
court said, "We do not construe the word 'holding,' thus used, as 
requiring actual occupancy, but as équivalent to owning or having 
title to lands," etc. See, also, Smith v. Gaines, 39 N. J. Eq. 547. 
This construction of holding, if applied to Grant v. Jones, makes 
the ruling of the court harmonious with the provision of section 
2734 that the property of every person for whose beneflt it is held 
in trust shall be listed by the trustée. If the word is to be con- 
strued in the popular sensé of only having possession and control 
for certain specifled purposes, as in the case of an agent acting for 
his principal, the ruling of the court is in conflict VFith the case 
of State Tax on Foreign-Held Bonds, 15 Wall. 300. In that case 
the suprême court limited the power of taxation of a state to per- 
sons, property, and business within its jurisdiction, but held that 
debts owing by corporations or by individuals were not property 
of the debtors in any sensé, but obligations possessing value only 
in the hands of the creditors whose property they were, and in whose 
hands they might be taxed. The court, recagnizing that a mort- 
gage is a mère chose in action, conferring upon the holder noth- 
ing more than the right to proceed against the property to enforce 
payment of the secured demand, declared that this right had no lo- 
cality independent of the party in whom it resided, and that it 
might be taxed by the state "when held by a résident therein, but, 
when held by a nonresident it is as much beyond the jurisdiction 
of the state as the person of the owner." That case was cited with 
approval in Tappan v, Bank, 19 Wall. 499; Kirtland v. Hotchkiss, 
100 U. S. 497; Hagar v. Réclamation Dist, 111 U. S. 709, 4 Sup. Ct. 
663; Gloucester Ferry Co. v. Pennsylvania, 114 XJ. S. 208, 5 .Sup. 
Ct. 826; and Pullman's Palace-Car Co. v. Pennsylvania, 141 U. S. 
22, 11 Sup. Ct. 876. In State v. Eoss, 23 N. J. Law, 517, the suprême 
court of New Jersey said : 

"A Personal tax is a burden Imposed by govemment on its own citizens for 
tlie benefits which that govemment affoi-ds by its protection and its laws, and 
any government which should attempt to Impose such a tax on citizens of other 
stateS would justly Incur the rebuke of the intelligent sentiment of the civilized 
world." 

No extent of authority or power of control given to an agent in the 
state could divest the principaPs ownership of the subject-niatter 
of the agency, nor could any possession or holding by the agent so 
operate short of a holding in the technical sensé above referred to. 
Therefore the fact, if it be a fact, that Carey, the agent, made the 
investments for his principal, — ^that is to say, loaned his principal's 
money, and controlled the course of the transaction relating there- 
to, — could not operate to bring the principal, a nonresident, within 
the jurisdiction or reach of a law of the state relating to taxation. 
What the défendants are seeking in this case is to impose the taxes 
on account of the mortgages, which, if complainant were a résident 
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of the fstate, would be properly classed as crédits taxable against 
him. The Case of the State Tax on Poreign-Held Bonds is suflS- 
cient as authority for this court, but it may be proper to add that 
the same question was involved in the case of Davenport v. Missis- 
sippi & M. R. Co., 12 lowa, 539, where it was held that both in law 
and equity the mortgagee has only a chattel interest. The court 
said it was true that "the situs of the property mortgaged is with- 
in the jurisdiction of the state; but the mortgage itself, being Per- 
sonal property, a chose in action, attaches to the person of the own- 
er. It is agreed by the parties that the owners and holders of the 
mortgages are nonresidents of the state. If so, and the property 
of the mortgage attaches to the person of the owner, it f ollows that 
thèse mortgages are not property within- the state, and, if not, they 
are not the subject o<f taxation." In People t. Eastman, 25 Cal. 603, 
it was held that a mortgage has no existence independent of the 
thing secured by it. The payment of the debt discharges the mort- 
gage. "The thing secured is intangible, and has no situs distinct 
and apart from the résidence of the holder. It pertains to and f ol- 
lows the person. The same debt may at the same time be secured 
by a mortgage upon land in every county in the state; and if the 
mère fact that the mortgage exists in a particular county gives 
the property in the mortgage a situs subjecting it toi taxation in 
that county, a party, without further législation, might be called up- 
on to pay the tax several times, for the lien for taxes attaches at the 
same time in every county in the state, and the mortgage in oue 
county may be a différent one from that in another, although the 
debt secured is the same." To secure the same debt, there might 
be a mortgage in every state of the Union, and the aggregate oî the 
taxes which could be levied for a single year, but for the rule above 
stated, might be equal to, or even exceed, the entire amount of the 
mortgage debt. 

In Railroad Co. v. Morrow, 87 Tenu. 406-438, 11 S. W. 348- 
355, Judge Lurton, of this circuit, then a member of the suprême 
court of Tennessee, speaking for that court, declared that bonds 
held by nonresidents of the state were intangible property, which 
could hâve no actual situs; that they were mère évidences of 
debts by the company to the holders and owners thereof, and that 
by no rule of fiction could the jurisdiction of the state be.held 
to extend to the property which a nonresident has in a debt which 
he holds against a résident. "The créditer," said the court, "can- 
not be taxed, because he is not within the jurisdiction; and his prop- 
erty cannot be taxed, because it is not within the jurisdiction." 
The suprême court of Ohio, in Bradley v. Bander, 36 Ohio St. 38- 
36, while holding that an owner, residing in Ohio, of shares of stock 
in a foreign co^rporation (which shares the court recognized as prop- 
erty), are taxable in this state, held that the situs of a chose in 
action is, for purposes of taxation, the domicile of the owner, al- 
though it be secured by a mortgage upon realty in this state, and, 
by agreement of the parties, expressly made subject to its laws. 

In Myers v. Seaberger, 45 Ohio St. 232, 12 N. E. 796,— four years 
later than Grant v. Jones, — the suprême court held "that a loan of 
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money secured by mortgage on real estate is a crédit, within the 
meaning of the statutës of this state providing for the taxation of 
property; and, where the créditer résides in another state, is not 
subject to taxation in this, although the securities are in the hands 
of an agent residing hère, intrusted by the terms of his agency with 
the collection of the interest and principal when due, and its trans- 
mission to the creditor when coUected." It is true, the court in 
that case distinguished between a power in the agent to collect 
loans and transmit to his principal and a power to loan or invest 
money for the principal. But, as we hâve seen, mère power con- 
ferred upon an agent cannot properly be held to vest in him any 
ownership or title. By way of illustration, could it be seriously and 
intelligently contended that a résident lawyer, who bas in his pos- 
session and control, for the purposes of pending litigation, bonds 
or notes and mortgages or other securities belonging to a nonresi- 
dent, must list them for taxation by reason of such holding and 
control? Whether, if a nonresident principal places money in the 
hands of a résident agent, who has it in his possession, and holds 
it under such circumstances as would make it taxable if it were 
his own money, he thereby subjects that money to taxation, is not a 
question pertinent to this case. What is sought hère is to tax the 
crédits — that is to say, the choses in action — of the plaintiff, who 
is a nonresident. This cannot be done upon any proper construction 
of the statute, nor could it be done if the statute were so amended 
as in terms to include such a case. 

There are other forma of statement of substantially the same ex- 
ception, but, as they involve the same questions, it is not necessary 
to refer particularly to them. They ail fall within the principle 
above announced. The exception will be sustained, with leave to 
the défendants to présent to the court an amended answer, and apply 
for leave to file the same. 



COCKRILL V. COCKEILL et al. 

(Circuit Court, W. D. Missouri. March 1, 1897.) 

Cakcellatiok op Dked— Lâches. 

Even though at the time of tlie exécution of a deed the grantor may hâve 
been incompétent to transact business, and the deed may hâve been pro- 
cured by fraud, yet as he allowed seven years to elapse after being re- 
stored to his rlght mind wlthout maklng any complaint, and tiefore insti- 
tuting suit walted untll the grantee was unable to speals in his défense, 
and mueh money had been expended In Improvlng the property, and malses 
no offier to retum the considération, he is estopped from seelj:hig to set 
flside the deed. 

Same— TTsuiiy. 

Where a father-in-law demanded as a condition of a loan to hla spend- 
thrift son-in-law that tlie latter should convey to his own wife a certain 
tract of land, a conveyance executed by the son-inJaw in compliance with 
that condition does not constitute usury, and is not a badge of fraud. 
Deed op Pbrson tjndbr Guaruianship. 

The deed of a person under guardlanship by reason of incapacity to 
manage his own aCfairs, In conséquence of habituai drunkenness, is void. 
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4. Insanitt— Habîtual Decnkekiîess — Remoyal op Guardiatt. 

Under Rev. St. Mo. § 5549, -whleh provides that "any person" may In- 
stitute an Inquiry as to whether one who has been declared to be of un- 
sound mlnd has been restored, one -who is under guardlansbip by reason of 
hls being Incapable of managing his own affairs on account of habituai 
drunkenness may, by his own pétition, institute such an inquiry. 

5. SaMR — NOTICB. 

"Where one who Is under guardianship as an Insane person malîes an ap- 
plication to a probate court of Missouri for restoration to his rights, notice 
to his famlly or guardian is not a prerequislte to jurlsdictlon, the want of 
It belng at most an irregularity only, wWch cannot be taken advantage of 
In a collatéral proceeding. 

6. Same. 

One who has, upon his own application, been diseharged by a probate 
court from guardianship as an insane person, cannot assail the judgment 
discharging him upon the ground that no notice of the application was 
given to his family or former guardian, even if such notice was required. 

This was a suit in equity, brought by William F. Cockrill against 
défendants, Clinton Cockrill, Helen Woodson, and others, to set 
aside two deeds to land executed by the complainant, on the grounds 
of fraud, uûdue influence, and incompetency of the grantor to trans- 
act business. 

Merryman & Merryman, for complainant. 

Hall & Woodson and E. H. Norton, for défendants. 

ADAMS, District Judge. Thia suit was instituted by complain- 
ant, William F. Cockrill, against défendants, Clinton Cockrill, Helen 
Woodson, and others, to set aside a deed to 251 acres of land sold 
by him to Clinton Cockrill on May 19, 1881, on the grounds of fraud, 
undue influence, and especially on account of the alleged incom- 
petency of complainant at that time to transact his business, and 
for the further purpose of setting aside a deed made by complain- 
ant to Clinton Cockrill for the 160 acres known as the Fielding 
Cockrill homestead. This deed was made November 2, 1887. The 
same reasons are assigned for setting aside this deed as the former. 
The défendant Clinton Cockrill is the father-in-law of complainant, 
and the father of défendant Helen Woodson, who was formerly the 
wife of complainant. Two of the other défendants are complain- 
ant's minor chiidren by his wife Helen. The other two défendants 
are chiidren of Helen by her second husband, the défendant Byron 
Wood,son. By deed dated May 19, 1881, the complainant, for the 
considération of $6,000 paid to him, deeded a tract of 251 acres of 
land in Flatte county, Mo., to his father-in-law, Clinton Cockrill. 
On the same day Clinton Cockrill and wife duly conveyed the same 
to Helen Cockrill and her bodily hoirs, intending the same as an 
advancement to his daughter and her chiidren. She then had two 
chiidren ,,by her husband, the complainant herein. The tract of 
land, according to the évidence before me, was not worth over 
|6,000 àt the tihie, and this sum was paid to the complainant by 
his father-in-law for it. The complainant was then without doubt 
capable of attending to business, and no fraud or undue influence 
was practiced upon him in the transaction. I find no warrant in 
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the évidence for the contention of complainant's counsel that Clin- 
ton Cockrill undertook or agreed to pay complainant any sum above 
the considération mentioned in the deed, $6,000 ; and theref ore there 
is no ground for ordering an accounting in favor of the complainant 
for any unpaid purchase money. This disposes of the ârst groiind 
of complaint alleged in the bill. 

The second alleged ground of complaint relates to the homestead 
tract of 160 acres. The complainant inherited a fortune, in land, 
from his father, and indulged the reasonable expectation that his 
father-in-law would in a short time die, and leave another fortune 
for his own or his family's use and support. As is usual in such 
cases, he became Inattentive to business, and convivial in his tastes 
and habits, and soon became addicted to the excessive use of alco- 
holic liquors. Under such circumstances, and with such habits, 
he became frequently short of money, and resorted to the common 
expédient of borrowing. Being still the owner of lands, inherited 
from his father, his crédit was, to a limited extent, good. Prior to 
the year 1885 he had, from time to time, borrowed money from the 
bank of Wells & Co., of Platte City, till it amounted in April of 
that year to the sum of |2,739.02. He then applied for more, and 
could hâve secured it from the bank at 10 per cent, interest; but 
it was finally determined, in order to avoid paying the high rate of 
interest demanded by the bank, that the father-in-law should loan 
him f 3,300 at 6 per cent, interest per annum. This was done, and 
with the money so borrowed he paid $2,739.02 to the bank, and had 
$560.98 for his own use. To secure the payment of this loan, the com- 
plainant executed a deed of trust bearing date April 29, 1885, whereby 
he conveyed to one C. C. Kemper, as trustée, a tract of 160 acres of 
land situate in Platte county, Mo., already referred to as the Field- 
ing Cockrill homestead. As a part of this transaction, the com- 
plainant was required by Clinton Cockrill to make, and did make, 
a deed to another tract of 80 acres of land in Platte county to his 
wife, Helen. No considération was paid by his wife to him for 
this grant, and only a nominal considération of one dollar is men- 
tioned in the conveyance. In passing it is proper to say that no 
relief is asked against this conveyance, but it is claimed that be- 
cause the father-in-law persuaded the complainant to make this 
gift to his wife, at just this juncture, it amounts to exacting usuri- 
ous interest for the loan of the $3,300, and therefore is to be con- 
sidered in determining the issue of fraud in relation to the exécu- 
tion of the deed of trust itself. The complainant at this time had 
a family consisting of his wife and two children, aged, respectively, 
five and seven years. He so mistreated his wife that she was com- 
pelled to, and did some time after the month of April, 1887, take her 
children, and leave him. She instituted a suit for divorce, and on 
April 2, 1889, secured a decree. This decree also awarded to her 
the care and custody of the two children. While the complainant, 
even before April, 1885, had been addicted to the use of alcoholic bev- 
erages, and had frequently been under the influence of liquor, the 
évidence shows that he was fully capable of managing his own af- 
fairs, and at the time of executing the Kemper deed of trust under- 
79 F.— 10 
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stood what he was about. No coercion or undue influence was 
practiced upon him by his father-in-law in this transaction unless 
it be in requiring him to make the gift of the 80-acre tract of land 
to his wife, which will be considered later. After 1885 the drinking 
habit seems to hâve increased. His sprees became more fréquent, 
and were longer continued. He became abusive and cruel to his 
wife and family, and in June, 1887, due and proper proceedings were 
taken, at the instance of his relatives, in the probate court of Platte 
county, to bave him adjudged non compos mentis, and on June 3, 
1887, on inquisition had, he was duly adjudged by said court incapa- 
ble of attending to his own business, and an habituai drunkard, 
and one William 0. Wells was thereupon appointed guardian of his 
person and estate. Wells, the guardian, entered upon the discharge 
of his duty, and at once committed his ward to the St. Vincent's 
Inebriate Hospital at St. Louis for treatment. He remained there 
for nearly three months, and on September 1, 1887, was discharged 
by the médical stafE of the hospital, consisting of Drs. Bauduy and 
Herman, as apparently cured. After his discharge, he endeavored 
to secure emploj'ment at Kansas City and other places, and succeed- 
ed in doing so for a space of a month or six weeks. Between Sep- 
tember and November he occasionally appeared to be under the 
influence of liquor, but, after a careful reading of ail the évidence 
relating to his conduct and mental condition up to November Ist, 
I am of the opinion that he did not, up to that time, résume his 
intemperate habits as of old, but that his maudlin condition, as 
occasionally observed, was rather the effect of some stupifying 
drug. Many witnesses testify to seeing him, and observing his 
conduct during this period, and pronounced him to hâve been intelli- 
gent, sensible, and entirely capable of transacting his own business. 
On the whole, I believe the évidence fairly warrants this conclusion. 
In this State of facts, the complainant, on November 1, 1887, after 
Personal interviews with the probate judge of Platte county, pre- 
pared and filed a pétition in said probate court in words and figures 
as follows: 

"To the Probate Court of Platte County, Missouri: The pétition of W. F. 
Cockrill shows to the probate court that on the 2d day of June, 1887, he was 
found by a jury and adjudged by said probate court to be incapable of mana- 
ging his own afCalrs, and Wm. C. Wells was duly appointed guardian, and gave 
bond as requlred by law. Petitioner states that he has undergone treatment 
for his disabllity, and has been cured, and is now in condition to take charge 
of his own aftairs. He therefore asks that proper, légal steps be taken to 
restore to him his rights, that Inqulry be had into his présent condition in the 
manner requlred by law, and that upon proper flndlng of a Jury that his 
property be restored to him subject to his own control and management. 
"[Signed] W. F. Cockrill." 

— and duly swom to. The évidence shows that the complainant 
wrote this pétition himself, and presented it to the court for Its ac- 
tion, and I am unable to flnd f rom a careful examination of the évi- 
dence that he was inspired or aided to do this by any of the défend- 
ants, or any persons acting for them. On the contrary, the évidence 
shows that this proceeding was entirely of his own motion; and, 
notwithstanding its suspiciously close proximity in time to the 
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transaction of tîie next day, I can flnd no satîsfactory évidence of 
any connection with it by the défendants, and much less of any 
fraudulent connection. On the filing of tliis pétition, on November 
1, 1887, the court issued a venire for a jury to inquire into the men- 
tal condition of complainant, and thereupon a jury of 12 lawful men 
of Flatte county came, and, after hearing the testimony, in the prés- 
ence of complainant, returned the following verdict: 

"We, the jury, find that the within-named, William F. Cockrill, is compétent 
to attend to his own affairs. 

"[Signed] William Kimsey, Foreman." 

And the court then and there made the following order : 

"It Is therefore consldered by the court that sald William F. Cockrill is a 
person of good mind, and compétent to attend to his own affairs. Wherefcre 
it is ordered that William C. Wells, guardian of the person and estate of 
sald William F. Cockrill, do make final settlement of his accounts, and that 
he restore to the said William F. Cockrill ail thlngs remaining In his hands." 

Prior to this time the complainant had made such default in the 
payment of the loan of |3,300 due to Clinton Cockrill as entitled 
him, Cockrill, to foreclose his deed of trust by a sale of the mort- 
gaged property, and the requisite advertisement had already been 
commenced in one of the newspapers of Flatte county. The com- 
plainant had no money to make payment of the loan, and on the 
advice and with the aid of his friends William C. Wells, his former 
guardian, E. O. Waller, one of the most respected citizens of Flatte 
county, and others, who acted as intermediaries between him and 
Clinton Cockrill, who were now not on speaking terms, a settlement 
was concluded, by the terms of which complainant agreed to con- 
vey his interest in this home place of 160 acres (conveyed by the 
deed of trust) to Clinton Cockrill for |6,000. His title was subject 
to his wife's dower. Complainant made bis deed to Clinton Cock- 
rill and the grantee after taking out the |3,300 and interest due 
him from complainant, paid the balance of the |6,000 over to com- 
plainant, or to such persons as he directed; and subsequently, and 
prior to thè institution of this suit, conveyed the land so acquired 
from complainant to his daughter, the former wife of the complain- 
ant, as a gift to or settlement upon her. The évidence shows no 
coercion, undue influence, or fraud of any kînd exercised by Clinton 
Cockrill in this transaction, and further shows that the persons 
who advised the complainant in regard to it did it in good faith, be- 
lieving at the time that they were rendering material, disinterested, 
and valuable aid to him. In my opinion, also, 4^he transaction was 
in fact a reasonably fair one. Complainant's title was subject to 
the dower of his wife, and for that reason practicably not salable 
for even its value. Ordinarily, purchasers want a clear title, and 
usually, in their negotiations, exaggerate the importance of defects. 
The witnesses who testify as to the value of complainant's title and 
interest in the land in 1887 differ in their opinions somewhat, but 
no more than is usual in the expression of opinions in cases of this 
kind. From them ail, taking into considération the inflrmity of 
complainant's title, I am satisfled that $6,000 was a fair and reason- 
able price for it at the time. At any rate, it cannot be claimed by 
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any fair-minded person that it was so unreasonably low a prîce as 
to be in itself a badge of fraud. 

Oomplainant also contends that he was in fact so incapable of 
managing his own affairs at the time this last-mentioned deed was 
made that his act and deed was and is void. I do not think so. 
The évidence satisfles me that on November 1 and 2, 1887, to which 
dates much évidence is directed, the oomplainant was sober, under- 
stood well what he was about, and made the deed in question as 
his own voluntary act and deed. I quite agrée with défendants' 
counsel in the following summary of the real facts of this case: 

"The complalnant's case is one of the common kind of a young man inherit- 
Ing a fortune from his father, and -wasting it in idleness and riotous living. 
The oomplainant was idle, and he was dissipated, but he was not an imbécile, 
and neither was he a lunatic. He had inherited one fortune, and he had, he 
fancied, married another; and this he thought made it unnecessary for him 
to labor, and so he did nothing but dissipate and frltter away the opportunir 
ties for a successful, useful, and happy life." 

When urged by his wife not to neglect his business, but to go to 
worli, his response to her was "that he wouldn't work ; that when 
her old daddy died he would liave more money than he could spend." 
As a resuit of such conception of his rights and duty, and of such a 
course of life as he led, he soon began, as already stated, to abuse 
and illtreat his wife, and she was compelled to resort to the courts 
to be legally separated from him. The conduct of Clinton Oock- 
rill, in ail the transactions complained of in this case, seems to me 
to hâve been inspired by a knowledge of the disposition and propen- 
sities of his son-in-law, and by a laudable désire to make the provi- 
sions for the maintenance and care of complalnant's wife and fam- 
ily which the complainant neglected to make. Even if he had not 
paid complainant the full value of the land acquired from him 
(which I cannot flnd to be the case), yet, considering the fact that 
ail the lands so acquired hâve been vested in complalnant's wife 
and children for their support and maintenance, and thereby, in 
spite of himself, a part of his légal and moral obligation to his wife 
and family has been discharged, I could not, as a chancellor admin- 
istering rights in conscience and equity, hold his own benefactor 
to a very exact accounting. Besides the foregoing facts, which are 
directly incident to the transaction in question, it appears to me 
that complainant is guilty of gross lâches in instituting proceed- 
ings to set aside the deeds in question. He deferred action for 
nearly eight years after the exécution of the last deed complainel 
of, and has not ofEared to return the considération received by him 
for his conveyances. During this time the main défendant, of whom 
he principally complains, has, through advancing years, décrépitude, 
and failure of health and strength, become unable to give testi- 
mony in the case. During tliis time, also, complalnant's former 
wife — now by the generosity of her father, the owner of the property 
in controversy — has expended much money in improving the prop- 
erty, and the condition of things generally has been substantially 
changed. 

In thèse observations concerning lâches I do not overlook the 
proposition advanced by complainant's counsel, namely, that, as 
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coniplaînant was însane, no offer to restore or put défendants in 
statu quo was necessary. But this contention involves a iinding 
of fact to the effect tliat complainant was insane at tlie time the 
conveyances were made by him, and bas continued so. I do not 
flnd either of thèse facts to be true. Notwitlistanding the fact 
that complainant was again in January, 1888, declared non compos 
mentis, and a guardian appointed for him, it is apparent that this 
was a spasmodic condition, occasioned by the excessive use of in- 
toxicating liquors at the time. He was sent to an inebriate asylum 
at Ft. Hamilton, N. Y., when, on an examination by the médical 
staff, on entering, he was found in gênerai good health, suffering only 
from excessive use of whisky and the associate habit of using to- 
bacco. He remained there three months, when he was "paroled," 
as it is called in the report. He then went to South Dakota with 
a surveying party under Prof. Bannister, and remained there, keep- 
ing the notes of the surveyor for several weeks, and returned to 
Platte county, where, upon like pétition, order, and proceedings as 
before, he was, on the 6th day of September, 1888, adjudged to be 
capable of managing his own affairs, and the guardian, Overbeck, 
was discharged. Certainly, since this last-mentioned date — Sep- 
tember 6, 1888 — there is no évidence of inability on his part to at- 
tend to his business. In fact, there is comparatively little in the 
record concerning his habits or condition after this date, and cer- 
tainly nothing to overcome the presumption of continued sanity 
after the flnding and judgment on the inquisition held September 
6, 1888. The complainant must, therefore, be held to ail the con- 
séquences of want of action by him since that date, at least. Tak- 
ing this date as a starting point, he allowed over seven years to 
elapse before even complaining of any ill treatment, much less in- 
stituting any suit for redress of his supposed wrongs. He waited 
uBtil the supposed wrongdoer was unable to speak in his défense. 
H« permitted his injured and innocent wife to expend money in im- 
proving the property which she supposed was her own. He re- 
tains the considération received by him for the property, and makes 
no ofEer to return the same. His suit is against his own wife and 
children to take from them what her father, in times of her distress, 
occasioned by complainant's wrongful and cruel conduct, had given 
her. Whatever conclusion may be reached on questions hereinafter 
discussed, I am satisfled there is no equity in this bill ; and, if there 
was, complainant is estopped by his own failure to do equity, and 
bv his gross lâches (Hammond v. Hopkins, 143 U. S. 224, 12 Sup. Ct. 
418; Galliher v. Cadwell, 145 U. S. 368, 12 Sup. Ct. 873; Kinne v. 
Webb, 49 Fed. 515; Id., 4 0. G. A. 170, 54 Ped. 34-40), from asserting 
the same. 

But complainant's counsel contend that his équitable rights are 
aided by certain strict rules of law, which I will now consider. And 
first, they claim that the deed of trust executed by the complainant 
to secure the loan of f3,300 made to him by Clinton Cockrill, of 
date April 27, 1885, is a usurious transaction. It is said that Clin- 
ton Cockrill demanded of complainant, not only a note bearing 6 
per cent, interest per annum, but also demanded, as a condition of 
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making the loan, that complainant should simultaneously convey 
to liis own wife tlie 80-acre tract of land already referred to, and it 
is contended that this conveyance was so made by tlie complainant 
at the time, without other considération than securing the said loan 
of |3,300. It is true that such requirement was made and conform- 
ed to, but this does not constitute usury in the particular case 
under considération. The lender demanded nothing for himself 
but a low rate of interest. He did demand that complainant, 
who was then a spendthrift, and who was the husband of his daugh- 
ter and the father of her children, should, while he was yet able, 
make some provision for his wife and family. The complainant ob- 
TÎously recognized the justice of this demand, and for the flrst and 
only time, as shown by this record, voluntarily devoted a small part 
of his inheritance to the discharge of his natural, équitable, and 
légal obligations. To hold that such a settlement, even though 
instigated by the father, is a badge of fraud, would, in my opinion, 
be a strange perversion of equity. But this is not ail, even if such 
conveyances could be held to constitute usury to the extent of the 
value of the 80-acre tract, yet, under the statute of the state of 
Missouri, it would not avoid the obligation created by the loan to 
pay the principal debt as made. The lender could recover the 
same, and enforce ail his légal remédies to that end; and even the 
légal rate of interest could be recovered from the debtor for the 
beneât of the school f und. Ferguson v. Soden, 111 Mo. 208, 19 S. W. 
727. For the foregoing reasons, I cannot hold, either as a reeult 
of équitable considérations or légal rules, that the rights of the 
parties to this suit are at ail affected by complainant's conveyance 
of the 80-acre tract of land to his wife. The most serions and stren- 
uous contention of complainant's counsel in this case is : That on 
November 2, 1887, when complainant executed the deed to Clinton 
Cockrill conveying the 160-acre home place, he was, as a matter of 
law, conclusively presumed to be incompétent to make the deed, 
for the reason, as alleged, that he was then, under the judgment of 
the probate court of Platte county, incompétent to manage his own 
affairs, by reason of his being an habituai drunkard. 

At the outset of the discussion of this question, it must be ad- 
mitted that the deed of an insane person while under guardianship 
is absolutely void; that the existence of guardianship over him is 
conclusive respecting the disability of the ward; and that this ruie 
applies to a person under guardianship by reason of his being in- 
capable of managing his own affairs in conséquence of habituai 
drunkenness. Kannells v. Gerner, 80 Mo. 474. The question re- 
mains whether the complainant was in fact under guardianship on 
November 2, 1887, when he made the deed to the 160 acres in ques- 
tion. He had confessédly been duly adjudged incompétent by the 
probate court of Platte county on June 3, 1887, and a guardian of 
his person and estate duly appointed ; and he had been, by the same 
court, on November 1, 1887, duly adjudged relieved of his disability, 
and compétent to attend to his own atîairs, and his guardian had 
been duly discharged, provided, the last-mentioned judgment is not 
void for one of two reasons, namely: (1) Because complainant him- 
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self was the sole petitloner in the proceedings resulting în such judg- 
ment, or (2) because no notice was given of the proposed inquisition 

to his relatives or guardian. 

Section 5549, Eev. St. Mo. 1889, provides as foUows: 

"If any person shall allège in writing, verified by oath or affirmation that 
any person, declared to be of unsound niind, bas been restored to bis right 
mind, the court, by wbieb tbe proceedings were had, shall cause the facts to 
be inquired into by a jury." 

Section 5550 provides, in substance, that if it be found that such 
person bas been restored, he shall be discharged from care and cus- 
tody, etc. The language of section 5549 is certainly broad enough 
to permit any one to inaugurate the inquiry as to the continued in- 
sanity of a ward, and I know of no one more interested in the com- 
mencement of such proceedings than the person who believes him- 
self to hâve been restored, and entitled to be discharged from bond- 
age. To deny him this privilège might be the means by v?hich 
evil-disposed persons could permanently restrain him of his liberty, 
and deprive him of his rights. A construction of the statute which 
will permit the ward to pétition for his own discharge is in har- 
mony with the practice pursued in the chancery courts of England, 
in exercising their jurisdiction over insane persons (Busw. Insan. § 
69); and, in the absence of statutes to the contrary, generally pre- 
vails in the states of this Union (Id. § 70; In re Hanks, 3 Johns. 
Ch. 567; In re Christie, 5 Paige, 242). 

In the case of McDonald v. Morton, 1 Mass. 543, the suprême court 
of Massachusetts, in dealing with this subject, says "the law con- 
templâtes that there may be a time when a person in the situation 
of appellant [under guardianship as an insane person] may be re- 
stored to his reason. I do not think he is to be left to his friends. 
Their ignorance of the fact, carelessness, or inattention, ought not 
to leave him in bondage forever," — and accordingly held that he 
might, by his own pétition, institute an inquiry conceming his 
restoration. Inasmuch as the statute of Missouri, in sufflciently 
comprehensive language, confers this right upon any person, I am 
not disposed, in the light of reason or authority, to deny the right to 
the person above ail others most interested in it. 

The complainant further assails the validity of the judgment of 
the probate court of Flatte county rendered on November 1, 1887, 
because no notice of the hearing of complainant's pétition for resto- 
ration was given to complainant's f amily or guardian. In consider- 
ing this question, it is well at the outset to note that the statutes 
of Missouri do not, in tenus, require any notice in such cases; that 
the probate court of this state is a court of record, possessed of 
plenary jurisdiction to appoint, control, and discharge guardians of 
insane persons; and judgments within its jurisdictional limits are 
not subject to collatéral attack for any mère irregularities, Bear- 
ing thèse facts and principles in mind, the question is: Does the 
above-mentioned want of notice of complainant's application for 
restoration to his rights so afEect the jurisdiction of the court as 
to render its judgment thereon void? I think not, for the foUowing 
reasons: The probate court had jurisdiction over the subject- 
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matter. This subject-matter was the status of the complaînant 
himself. The flnding and judgmeiit of the court as to such statu» 
affected him and his relation to his property only. The proceed- 
ing is, therefore, analogous to a proceeding in rem, where jurisdic- 
tion is acquired over the res. It was probably in view of considér- 
ations like thèse that the législature made no provision requiring 
notice of the hearing of an application for restoration to be giveu 
to any persons. The omission of such législation becomes signifi- 
cant when it is considered that a certain notice is expressly re- 
quired to be given of the hearing of a pétition for the original ap- 
pointment of a guardian, and this signiiicance may be, as suggested 
by counsel for the défendants, that the application for restoration 
is not a new proceeding, but a step in the progress of a pending 
cause, namely, that which was instituted by flling the original péti- 
tion for the appointaient of a guardian. This view flnds support 
in the following cases: Dutcher v. Hill, 29 Mo. 271; In re Mar- 
quis, 85 Mo. 617. Under such circumstances it is my opinion that 
notice to the former guardian or relative of complainant's applica- 
tion for restoration to his rights is not a prerequisite to jurisdiction. 
The want of it, at the worst, is an irregularity only, which cannot 
be taken advantage of in this collatéral proceeding. Henry v. 
McKerlie, 78 Mo. 416; Rowden v. Brown, 91 Mo. 429, 4 S. W. 129; 
Dutcher v. Hill, supra; Kimball t. Pisk, 39 N. H. 110; Busw. Insan. 
§ 56; Eogers v. Walker, 6 Pa. St. 371; Willis v. Willis' Adm'rs, 12 Pa. 
St. 159; Bethea v. McLennon, 1 Ired. 523. I hâve proceeded so far in 
the considération of this last question as if the former guardian, or 
members of the family of the complainant, were themselves assail- 
ing the judgment of the probate court of November 1, 1887. But 
such is not the case. They are not complaining, or seeking to set 
aside the judgment for want of notice to them. The only person 
assailing the judgment is the complainant, who, by a pétition drawn 
and presented by himself, invoked the jurisdiction of the probate 
court which rendered the judgment, and whose duty it was to give 
necessary notice in the case. His solicitude for the rights of others 
is very commendable as an abstract ethical question; but I know 
of no principle of law or equity which will permit the complainant 
to take advantage of his own wrong, even in the exercise of such 
praiseworthy solicitude. 

From the foregoing it appears that there are no unyielding rules 
of law which demand an unconscionable solution of this case, and 
complainant's bill must therefore be dismissed. 



UNITED STATES et al. v. ALASKA PACKEKS' ASS'N et aL 
(Circuit Court, D. Washington, N. D. March 12, 1897.) 

1. CCNSTKTJCTION OF InDIAN TrEATY. 

Article 5 of the treaty of January 22, 1855, with the several Indian tribes 
of Washington Territory (12 Stat 928), which provides that "the rlght of 
tal^uig fish at usual and accustomed grounds and stations Is further seeured 
to said Indians lu common with ail citizens of the territory, and of erecting 
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temporary houses for the purpose of eurlng," was not Intended to secure 
to the Indians exclusive rights at any particular places, but only such rights 
as mlght be enjoyed by ail citizens lu common, and valld Btate laws ef- 
fective to abridge the flshing rights of citizens are equally effective as 
against the Indians. 

3. RiGHÏ OP NATrONAI. GOVEKNMENT TO DISPOSE OV INDTAN RESERVATIONS. 

The national govemment, as original proprietor, has the power to disiKise 
of publie lands even vpithin an Indian réservation without the consent of 
the Indians; and even if the Indian treaty of January 22, 1855 (12 Stat. 
928), be regarded as making a réservation of flshing grounds and lands ad- 
jacent necessary for use of the Indians, congress still had the power to 
make disposition of the same grounds, notwlthstanding the treaty. 
8. State C'ontroIj op Fishf.ries. 

In the control of fisheries wlthln a state, the state govemment is suprême. 

W. H. Brinker and J. A. Kerr, for plaintifls. 

S. H. Piles and Dorr, Hadley & Hadley, for défendants. 

HANFORD, District Judge. This is a suit by the United States 
and certain Indians of the Lummi tribe for an injunction against 
the Alaska Packers' Association, a corporation, and Kate Waller, 
to protect the Lummi Indians in the right to take salmon, by their 
ancient and primitive means of flshing, in the waters adjacent to 
Point Koberts, and to maintain summer houses for their habitation, 
and places for drying fish on the shore during each flshing season, 
which rights are alleged to be guarantied by article 5 of a treaty 
made and concluded at Point Ellio^t, Wash. T., January 22, 1855 (12 
Stat. 928), which article reads as follows: 

"Art. 5. The rlght of taking fish at usual and accustomed grounds and sta- 
tions is further seeured to said Indians in common with ail citizens of the ter- 
rltory, and of erectlng temporary houses for the purpose of curing, tcgether 
wlth the privilège of huntlng and gathering roots and berries on open and un- 
daimed lands: provided, however, that they shall not take shell flsh from any 
beds staked or cultivated by citizens." 

Point Eoberts is the extremity of a peninsula extending into the 
<xulf of Georgia, and stands as a headland of Semiahmoo Bay. The 
boundary Une between the state of Washington and British Oo- 
lumbia crosses Semiahmoo Bay and the peninsula so that only the 
extrême outer end of the peninsula south of the boundary line be- 
longs to the United States. This small area of land, projecting from 
British territory into deep water, was at one time, by an order of 
the président, reserved for governmental use; but the défendant 
Kate Waller has been permitted to acquire title to a part of the 
same, under the homestead law of the United States, and she is at 
présent the owner of the particular land which the Indians wish to 
occupy. The défendant the Alaska Packers' Association owns a 
flshing establishment and cannery on land leased from Mrs. Waller, 
and has in connection therewith a wharf, and has constructed a 
number of leads and flsh traps in adjacent waters. The traps con- 
sist of rows of piles supporting nets forming barriers in the way 
of salmon migrating towards the Fraser river, and operating so as 
to lead the salmon into traps. There is a reef over which the 
Sockeye salmon hâve been accustomed to run in great numbers in 
making their way towards the Fraser river. The Indians, taking ad- 



154 79 FEDERAL REPORTER. 

vantage of the shoal water over this reef, liave been accustomed to 
catch fish there by the use of nets made of willow bark. 

The bill of complaint charges that, at and prier to the time of mail- 
ing the treaty above referred to, this reef, near Point Roberts, was 
one of the usual places for taking flsh, or fishing stations, to which 
the Lummi Indians had been accustomed to resort for the purpose 
of obtaining flsh for food; and that they were accustomed to erect 
and maintain temporary houses, In which to live during the fishing 
season, upon the shores adjacent to said reef; and that the fish traps 
above described, constructed and maintained by the Alaska Packers' 
Association, are so placed as to completely obstruct the run of the 
Sockeye salmon towards and over the said reef, so that while said 
traps continue to exist, without openings therein for the passage of 
fish, the Indians are prevented from catching fish upon or over said 
reef; and that they are unable, with their means of taking fish, to 
catch the Sockeye salmon at any other place. The Sockeye is a 
species of salmon especially valuable for canning, on account of the 
red color of the flesh. They run during a period of only from 20 to 
40 days each year, commencing about the Ist of July. Other va- 
rieties, equally good for the use of the Indians, are obtained in the 
same waters in the spring and fall of each year. The Lummi Indians, 
in whose behalf this suit has been commenced, hâve had the lands 
upon their réservations allotted to them in severalty, and patented. 
They ail hâve cultivated farms, and are an unusually thrifty and en- 
terprising tribe of Indians. 

It is a disputed point in the case whether or not the Lummi Indians 
were, at or previous to the time of the treaty, accustomed to resort to 
the Point Roberts fishing station to catch flsh. I consider this an im- 
material point, for, as I construe the treaty, the flfth article was not 
intended to create a réservation of any particular place for catching 
flsh, in favor of any one of the différent tribes or bands of Indians 
with whom the treaty was made. It is a gênerai provision in favor 
of ail the Indians represented by signers of the treaty, and applies 
generally to ail fishing stations within the territory of Washington; 
and the words used, so far from creating an exclusive right, manifest 
clearly a purpose to secure equality of rights in favor of the Indians, 
at ail usual places where citizens hâve the common right of fishing. 
Although I regard the point as immaterial, I will say that I find a de- 
cided prépondérance of the évidence in favor of the contention on the 
part of the complainants, and the évidence satisfles me that for many 
générations the Lummi Indians bave been accustomed to catch fish, by 
means of nets of their own manufacture, at the place referred to. 

The législature of the state of Washington has assumed to make 
laws regulating the construction of flsh traps, and authorizing the 
issuance of licenses for the construction, maintenance, and opération 
of fish traps, and appliances for catching salmon. Laws Wash. 1893, 
p. 15; State v. Crawford, 13 Wash. 633, 43 Pac. 892. The Alaska 
Packers' Association daims the right to maintain its flsh traps by vir- 
tue of licenses therefor, duly issued, pursuant to the laws of the state, 
and avers that the same hâve been constructed in conformity with 
the régulations prescribed by the state; and this défense is fully sus- 
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tained by the évidence. The case therefore présents a controversy 
between the Indians claiming rights guarantied by a treaty made with 
the national government, and a corporation claiming rights conferred 
by the laws of the state; and it becomes necessary to détermine, in 
the ârst place, the validity of thèse coniiicting claims, by an interpréta- 
tion of the treaty, and, in the second place, whether the flsh traps, as 
constructed and maintained, do infringe the lawful rights of the In- 
dians, and, if so, which of the contending parties has the paramount 
right. The object of the government in making the treaty was to ex- 
tinguish the Indians' title to lands in Washington Territory, so that 
the same might be opened for settlement and improvement by white 
people, to deflne the boundaries of the réservations for the exclusive 
use and occupancy of the différent tribes respectively, and to agrée 
with the Indians as to their compensation for the lands ceded, and to 
establish peace and friendly relations with the Indians. Having in 
view the gênerai scope and object of the treaty, and the particular 
provisions contained in the différent articles, I am unable to flnd any 
indication of an intent, in the flfth article, to create, in favor of the 
Indians, réservations of any particular places for fishing purposes, or 
sites for their habitations, or as places for drying flsh. As I hâve al- 
ready intimated, the words of this article indicate a purpose to secure 
to the Indians equality of rights, co-equal with the rights of citizens, 
and not exclusive rights at any particular places. Instead of reserv- 
ing places for permanent use for curing ûsh, the article secures to the 
Indians only a right to erect temporary houses for the purpose of cur- 
ing, and that right is coupled with the privilège of hunting and gather- 
ing roots and berries on open and unclaimed lands. Now, as the 
government contemplated the eettlement of Washington Territory, 
and the acquisition of titles to the public lands by individuals under 
the gênerai laws providing for the conveyance by the United States of 
titles in fee simple, it is unreasonable to suppose that article 5 was 
intended to reserve, from sale and disposition by the government, 
any particular tracts not particularly described, and not included 
within the réservations which are described in the treaty; and it ia 
equally unreasonable to suppose that ail the public lands in Washing- 
ton Territory adjacent to waters where fish may be taken are, by the 
flfth article of the treaty, permanently impressed with an easement 
in favor of the Indians. I conclude, therefore, that the rights guaran- 
tied by the flfth article are only such as might be, after the date of the 
treaty, enjoyed by ail citizens in common, and valid laws effective to 
abridge the fishing rights of citizens are equally effective as against 
the Indians. In décisions heretofore rendered, both for and against 
the government, I hâve given the same interprétation to similar treat- 
ies with other tribes of Indians in Washington Territory. U. S. v. 
The James G. Swan, 50 Fed. 108; U. S. v. Winans, 73 Fed. 72. Up 
to the présent time thèse décisions stand unreversed. 

To construct permanent flsh traps and fixed appliances in such a 
raanner as to wholly deprive the Indians of any chance to take flsh 
for their own use at any usual or accustomed flshing place, as the 
bill of complaint in this case charges that the Alaska Packers' As- 
sociation has done, would certainly be an infringement of the rights 
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guarantied to the Indians by the treaty. But the answer raises an 
issue as to whether or not the flsh traps in question do constitute 
such an interférence as tlie bill cliarges. I find from the évidence 
bearing upon this disputed question that, since the ûsh traps now 
owned by the Alaska Packers' Association were put in place, the 
Indians hâve been successful as flshermen in the vicinity of Point 
Eoberts during ail seasons when the différent varieties of salmon 
are running, and hâve obtained an abundance for their own use, 
and a surplus of thousands of fish, v?hich they hâve been able to 
sell to the canneries at a good price. To interfère with the Alaska 
Packers' Association in such a way as to render its business un- 
profltable, and drive it away from Point Boberts, would be a serious 
injury, rather than beneflt, to the Indians, for they would then be 
obliged to sell their flsh elsewhere; and, by removal of this com- 
petitor, the market would be affected to the injury of those engaged. 
in catching flsh for sale, including thèse same Indians, who are 
joined as complainants with the United States in this case. The 
testimony fails to convince me that thèse Indians are unable to 
make use of appliances or means for taldng flsh other than nets of 
inferior quality, such as they were able to manufacture previous to 
the coming of white people to this country. On the contrary, it 
is shown that they are able to obtain and use better material for 
flsh nets, and that they are able to operate in deep water, and that, 
notwithstanding the flsh traps complained of, there is still ample 
room for them to engage in fishing, and that they can do so success- 
fully in ail seasons. 

Conceding that the flsh traps complained of do impede the fish- 
ing opérations of the Indians, to the extent of restricting them in 
the choice of means for taking fish, or even to the extent of de- 
priving them of the choice of locations upon the flshing grounds, 
by obstructing the flsh from running to the places where they hâve 
formerly been accustomed to anchor their nets, still it must be con- 
sidered that the flsh traps as constructed are authorized and 
licensed by the state government, pursuant to laws enacted for the 
purpose of regulating fisheries within the state. The treaties made 
with the several Indian tribes are not to be regarded as convey- 
ances of the title to lands within Washington Territory, from the In- 
dians as proprietors, with limitations and réservations of easements. 
The government of the United States does not deraign title to its 
public lands from the Indians. The national government is the 
primary source of title, and, as original proprietor, it had the power 
to dispose of public lands, even within an Indian réservation, with- 
out the consent of the Indians. Johnson v. McIntosh, 8 Wheat. 
543-604; U. S. v, Cook, 19 Wall. 591-597. 

In the opinion of the suprême court, by Mr. Justice White, in the 
case of Spalding v. Chandler, 160 U. S. 394-407, 16 Sup. Ct. 360, the 
doctrine held by the suprême court is stated as follows : 

"It bas been settled by repeated adjudications of this court that the fee of 
the lands in this country in the original occupation of the Indian tribes was, 
from the time of the formation of this government, vested in tlie United States. 
The Indian title, as against the United States, was merely a title and right 
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to the perpétuai occupancy of the land, with the privilège of using it ta such 
mode as they saw fit, until such right of occupation liad been surrendered to 
the govemment. When Indian réservations were created, either by treaty 
or executive order, the Indians held the land by the same character of tiUe, to 
wit, the right to possess and occupy the lands for the uses and purposes désig- 
na ted." 

Even if the treaty should be regarded as making a réservation 
of ûshing grounds and lands adjacent, necessary for use of the In- 
dians, congress still had the power to make other disposition of 
the same grounds, notwithstanding the treaty. The suprême court, 
in the same opinion, referring to the power of congress to control 
the use of lands within an Indian réservation, or dispose of the 
same, held that: 

"The power existed in congress to Invade the sanctity of the réservation, 
and disregard the guaranty contained in the ti-eaty of 1820, even agaiust the 
consent of the Indians, party to that treaty; and, as the requiremeut of ihe 
grant necessarlly demanded the possession of the portion of the reserve thvoiigh 
which the canal was to pass, the effect of that act was to extinguish so much 
of the Indian réserve as was embraced in the grant to the state for canal pur- 
poses." 

Applying the same rules to the case in hand, we find that, pursuant 
to laws enacted by congress, an absolute title in fee simple has 
been conveyed by the United States government to the land where- 
on the Indians claim a right to erect temporary houses, for their 
use during the âshing seasons, to the défendant Kate Waller ; and 
by the enabling act, pursuant to which the territory of Washing- 
ton has been admitted into the union of states on an equality with 
the original states, and the constitution adopted by the state, ail 
proprietary rights in the waters within the boundaries of the new 
state, and the power to regulate and control rights of flshery in 
those waters, hâve been transferred to, and assumed by, the state 
of Washington. By article 17 of its constitution, the people of 
this state hâve made the foUowing claim of dominion over its pub- 
lic waters: 

"The state of Washington asserts its ownership to the beds and shores of 
ail navigable waters in the state up to and including the Une of ordinary hif:h 
tide in waters where the tide ebbs and flows, and up to and including the line 
of ordinary high water within the banks of ail navigable rivers and lakes: 
provided, that this section shall not be construed so as to debar any person 
Irom assertlng his claim to veeted rights in the courts of the state." 

It is settled by the décisions of the suprême court that, under the 
provisions of our fédéral constitution, the same rights and powers 
possessed by the original 13 states in ail things relating to the pub- 
lic waters within their boundaries must be conceded to each new 
state admitted into the Union, because essential to make each of 
the states co-equal with the others. Pollard v. Hagan, 3 How. 212- 
235; Shively v. Bowlby, 152 U. S. 1, 14 Sup. Ct. 548. And it has 
also been determined by the suprême court that each state has the 
right and power of a proprietor and sovereign to control, regulate, 
restrict, and license the enjoyment by individuals of the privilège 
of taking fish from its public waters. McOready v. Virginia, 94 
U. S. 391-397; Manchester v. Massachusetts, 139 U. S. 240-266, 11 
Sup. Ot. 559. In the latter case the suprême court afflrmed a judg- 
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ment i£:p08ing a fine for flshing in Buzzard Bay, contrary to the 
laws of Massachusetts, in a vessel licensed for the flshing trade, 
pursuant to the laws of the United States, placing the décision upon 
the ground that, in the control of flsheries within the state, the 
State govemment is suprême. 

Thèse considérations lead me to conclude : (1) That the rights of 
the Lummi Indiaus under the treaty referred to hâve not been in- 
vaded by the défendants in such manner as to call for légal redress. 
(2) That it is not compétent for this court to interfère by an in- 
junetion with the flsh traps of the Alaska Packers' Association, 
which are authorized and licensed by the laws of the state. Let 
thère be a decree dismissing the suit, without costs. 



OBNTRAIi RAILROAD & BANKING CO. OF GBORGIA V. PARMBRS' 
LOAN & TRUST 00. et al. FARMERS' LOAN & TRUST CO. v. CEN- 
TRAL RAILROAD & BANKING CO. OF GBORGIA et al. BBOWN «t al. 
T. SAMB. 

(Circuit Court, S. D. Georgla. March 27, 1897.) 

1. Eaii.road Receivbbs— Liabilitt for Rent of Leasbd Line. 

Where recelvers appointed to take charge of raiiroad property took pos- 
session of a leased Une, and operated It for 18 months, keeping no separate 
account of its earnlnga and axpenseB, but applylng them for the beneflt of 
the entire System, of which it was treated as an intégral part, and the rent 
which fell due a few days after the appointment of the receivers was pald 
by them with the sanction of ail parties, and the several bllls under which 
the receivers were appointed, and the orders of court made thereon, looked 
to the maintenance and full préservation of the entire System, Indudlng 
leased Unes, and the lessor was not proceeded against as an insolvent cor- 
poration, thèse facts. In connection with the Judicial admissions from time 
to time that the rent which became due more than a year after the appoint- 
ment of the receivers was a debt which they were required to provide for, 
require that the rental for the entire period durlng which the receivers were 
In possession should be treated as a receivership obligation, contracted under 
the authority of the court 

1. Liabilitt of Purchasbus at Fcbeclosuee Saie Fon Rkceivkhship Debts. 
When the reorganîzation scheme carried ont by the foreclosure of a raii- 
road mortgage contemplated and included ail the benefits of a receivership 
which existed at the time the foreclosure blll was flled, as well as of the 
receivership instituted under the bill, the mortgage bondholders havlng the 
full benefit of aJl the earnings and advantages of the receivership, and the 
decree of foreclosure expressly stipulated that the purchasers should take 
the property subject to ail receivership debts and the decree afflrming the 
sale contained the same stipulations, the purchasers are llable for the 
rental of a leased line which was taken possession of by the receivers, that 
being a receivership obligation. 

Intervention of the Eatonton Branch Raiiroad Company on ex- 
ceptions to the master's report 

Charles Nephew West, for the Eatonton Branch Raiiroad Oo. 
Lawton & Ounningham, for the Central Raiiroad & Banking Oo. of 
Cteorgia. 

PABDEE, Circuit Judge. On the Ist day of April, 1853, the 
Central Raiiroad & Banking Company of G^orgia, hereinafter called 
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the Central, leased the Eatonton Branch Railroad, a railroad Une 
ninning from MilledgeTille to Eatonton, both in the state of Georgia. 
The lease was made for the term of the charter of the said Eatonton 
Branch Railroad Company under certain terms not necessary to men- 
tion, except that the Central agreed to pay as rental to the Eatonton 
Branch Railroad Company the sum of |14,000 per annum on the Ist 
day of April, 1854, and thereafter on each succeeding Ist day of April. 
Under this lease the Central took possession of the railroad, and there- 
after operated the same as a part of its own property, keeping no 
separate accounts of the same, and paying the stipulated rent regular- 
ly until the matters occurred hereinafter set forth. On March 4, 
1892, Rowena Clark, a stockholder of the Central, flled her bill in 
this court assailing the validity of a certain lease made by the Central 
of its entire railroad and property to the Georgia Pacific Railroad 
Company, under which lease the Richmond & Banville Railroad Com- 
pany was then operating and controlling the same. She also assailed 
the legality of the control exercised over the Central by the Rich- 
mond & West Point Termiaal Railway & Warehouse Company, by 
means of a majority of shares of Central stock owned by it. The bill 
prayed for the cancellation of the lease; injunction against the contin- 
ued use of the said majority of stock; for an injunction and a re- 
ceiver. As detailed in the bill, the object of the same was to protect 
the Central and to préserve its autonomy. On this bill the court is- 
sued a temporary injunction, and appointed E. P. Alexander a tempo- 
rary receiver, directing him to make no change in keeping the Cen- 
tral's books. On subséquent hearing, March 28, 1892, the court ap- 
pointed receivers with the usual powers granted to receivers of rail- 
roads, directing them to take and operate the property pending a 
reorganization of the board of directors of the Central, and generally 
providing for the maintenance of the Central system. Under the or- 
ders made in this case the Eatonton Branch Railroad, as an intégral 
part of the Central system, was taken into possession by the receivers, 
and operated by them in the same manner as the Central had done 
since the lease was made. On the Ist day of April, 1892, default 
was made by the receivers in the payment of the rental which accrued 
on that day; whereupon the Eatonton Branch Railroad Company at 
once intervened, asking for payment of the rental, and the receivers 
paid it Whether this payment was made by spécifie order of the 
court does not appear, but it was evidently with the approval aad 
sanction of ail parties. On July 4, 1892, the Central flled its bill 
against the Farmers' Loan & Trust Company of New York City, the 
Central Trust Company of New York, and a number of railroad corpo- 
rations, in which bill was set forth the proceedings in the Rowena 
Clark Case above mentioned, a description and list of ail the raiiroads 
and assets and property of the Central, including its leasehold inter- 
ests in other raiiroads, stating therein that the Central controls and 
opérâtes as a part of its System the Eatonton Branch Railroad, and 
declaring the terms of the lease, including the amount of rental agreed 
to be paid, but not making the Eatonton Branch Railroad party to the 
bill. This bill averred that the Central îs now insolvent, in the sensé 
that it is unable to meet its maturing obligations, but that if the. in- 
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tegrity of its System is maintained, and ita properties and interesta 
preserved, until a proper plan of reorganization can be effected, it can 
be re-established upon a Sound basis and restored to prospérons condi- 
tions. To accomplish whicb, however, the immédiate interposition 
of a court of cbancery is absolutely necessary for the purpose of pro- 
tecting the integrity of tlie System, and saving it from disintegration, 
and preventing tlie serions and irréparable losses tliat tlie disruption 
would entail upon the stockholders, creditors, and other persons in- 
terested in tbe property. The bill prayed that ail of the property 
and assets of the Central be taken in charge by a receiver to be ap- 
pointed by the court, to be administered as a trust fund for the stock- 
holders and ail interested; that the receivers flrst pay current ex- 
penses of maintaining and operating the Central and steamship lines 
and other properties, and ail labor, supplies, and rentals, and such 
other charges as are necessary to be made in order to prevent the f or- 
feiture of the Central's rights and interests in the properties which 
constitute its said System, etc. Under tbis bill, on July 15, 1892, the 
court discharged the receivers under the Rowena Clark bill, and ap- 
pointed H. M. Corner sole receiver, and, in and by this order, the court 
directed that the receiver assume and pay ail the liabilities and ex- 
penses incurred under the Rowena Clark receivership, take possession 
and charge and control of said corporations named in the bill, and 
other property and assets of every kind, operate the same, and 
take possession, charge, and control of ail the railroads and steam- 
ship lines and railroads and steamships owned, leased, or otherwise 
controlled and operated by said Central Railroad & Banking Company, 
and manage and operate the same, etc., under the order and protection 
of the court, having and exercising ail the rights and franchises be- 
longing or appertaining to said corporations, to the end that the in- 
tegrity of the Central Railroad System may be preserved. The order 
authorized the receiver, after defraying operating expenses, to pay 
ont of the net eamings the rentals and other fixed charges accruing 
to other companies, or resulting from the uses or opérations of other 
lines and property as a part of said system, and ail the corporations 
named in the bill vs'ere restrained and enjoined pendente lite from in 
any wise interfering with the receiver's possession. The order fur- 
ther provided tbat ail liabilities and expenses incurred under the re- 
ceivership under the bill of Rowena Clark should be assumed and paid 
by the receiver tben appointed. That this order was not ex parte is 
shown by the following récital therefrom : 

"The followli^ défendant corporations appeared and submitted their answers. 
signlfying thedr désire that said H. M. Oomer, the receiver appointed in and 
by said order of July 4th, be continued as permanent receiver, viz. the Océan 
Steamship Company of Savannah, the Montgomery and Eufaula Railway Com- 
pany, the Savannah and Western Kailroad Company, the Port Royal and Au- 
gusta Railway Company, the Port Royal and Western Carolina Railway Com- 
pany, and the Savannah and Atlantic Railway Company. The défendant the 
Farmers' Loan and Trust Company of New York also appeared by their eoun- 
sel, Turner, McCIure & Rolston and George A. Mercer, Esq., and filed their 
answer assenting to the continuanee of said receivership. The défendant the 
Central Trust Company of New York, which is also a party défendant In the 
original cause of Rowena M. Clark et al. v. the Central Railroad and Banking 
Company of Georgia et al., and which has duly appeared In said cause, and 
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whleh bas also been duly served, In accordance wlth the order of thls court, 
by the United States marshal for the Southern district of New York, wlth a 
notice of thls hearing and wlth a copy of sald order of July 4th, has falled to 
appear at thls hearing and made no objection to the contlnuance of sald re- 
ceivershlp. The counsel for eomplainants In sald original bill of Rowena M. 
Clark also appeared and partlclpated In thls hearing. It appears, further, to 
the court at a meeting of the board of dlrectors of the Central Ilailroad and 
Banking Company of Georgla, held on sald July 4, 1892, in the city of Savannah, 
a resolution was unanimously adopted approvlng and ratifylng the filing of the 
bill of eomplaint In thls case, and requestlng the contlnuance of sald H. M. 
Corner as permanent recelver. It further appears to the court that other hold- 
ers of a large amount of the securitles and obligations of the Central Kailroad 
and Banking Company, and others largely Interested therein, hâve likewise slg- 
nifled to the court their désire for the appolntment of sald H. M. Corner as 
permanent recelver." 

Pursuant to above order, the receiver took possession of the (3entral 
System, including the Eatonton Branch Railroad, and operated the 
Branch Railroad as a part of the main Une of said system, but, as 
had been theretofore the practice of the company and former re- 
ceivers, kept no separate accounts of the earnings and operating ex- 
penses of said Eatonton Branch Railroad. After varions pleadings 
not necessary to notice, on February 20, 1893, the Parmers' Loan & 
Trust company on leave of the court filed its bill for foreclosure and 
for the appointment of a receiver, particularly making a party thereto 
the Central Trust Company of New York as trustée of the second or 
Consolidated mortgage bonds. This bill showed that the mortgage 
held by the Farmers' Loan & Trust Company covered ail the railroad, 
and also ail the property and assets, of the Central Railroad & Bank- 
ing Company of Georgia. It averred that the Central's auxiliary 
Unes held under leases were a part of the property mortgaged, and ail 
should be sold togetber. It recited the receivership under the bills 
of Rowena Olark and of the Central Railroad & Banking Company, 
and an order of court directing the receiver to take charge of the 
leased Unes, mentioning by name the Eatonton Branch Railroad, and 
describing it as extending from Milledgville, Ga., to Eatonton, Ga., 
averring that the Central controls and opérâtes it as a part of its Sys- 
tem under lease; and after specifying ail of the property, including 
the leasehold interest of the Central, it avers that ail the property 
described, and each and ail and every of them, and the interest of the 
Central therein, are subject in ail respects to the provisions of the 
mortgage held by the Farmers' Loan & Trust Company, and are part, 
and constitute part of, the subject-matter of said mortgages, and are 
and constitute part of the secuiity pledged by the said mortgages and 
deeds of trust of the said bonds oiE the Central Company. It averred 
default of the Central, the inadequacy of the security, and, then, that 
the mortgaged property and promises are so situated that they cannot, 
nor can any part thereof, be sold in parcels without great injury to 
the interests of the beneiiciaries under your orator's trusts. After 
other suitable allégations and prayers looking to a foreclosure and 
sale, the complainant prayed for a receiver, as foUows: 

"UntU such sale can be had, and the prooeeds thereof distributed, your orator 

Is likewise advlsed and charges that it Is expédient and necessary that the 

franchises, property, premises, and appurtenances so mortgaged to your orator 

In trust as aforesaid, and ail the rlghts, franchises, and property of the Central 
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Oompany, of whatever naine, nature, ajid description, Includlng ail Its money 
on hàhd, ànd the eamlngs of tlie same, and ail tlie rights, franchises, and prop- 
erty of tie Southwestern Bailroad Company of Georgia, of everj' kiud and de- 
scription, be placed In the hands and under tiie control of a receiver to be ap- 
ppinted herein by thls court, with such proper powers as are right and équitable 
to be conferred, such receiver to be the same persou appointed in like manner 
by the other courts having jurlsdictlon of portions of the mortgaged property, 
respectlvely." 

Upoû this bill the court ordered that "Hugli M. Oomer, the receiver 
of the court under the litigation now pending in said court, be, and he 
is hereby, appointed temporary receiver under the above bill. This 
appointaient is cumulative and supplementary to the orders heretof ore 
made, and is not intended to vacate or affect any previous order." On 
May 1, 1893, the Central Trust Company of New York answered the 
bill of the Farmers^ Loan & Trust Company, and, among other things 
therein, admitted as true the proceedings and orders of court as al- 
leged in the bill under which the leased property was taken possession 
of and operated by the receiver, but the Central Trust Company al- 
leged that the court had no jurisdiction over the suits in which said 
orders were passed, but did not set out wherein the defective jurisdic- 
tion, if any, existed. The answer contalned other matter not neces- 
sary to recite. Some otlier bills and answers were filed, and many 
interventions, and there was much litigation ; but on Jauuary 4, 1894, 
a consolidation having been previously ordered, a decree of f oreclosure 
was rendered in favor of the Farmers' Loan & Trust Company on its 
mortgage and deed of trust, and therein it was speciflcally recoguized 
and decreed that included in the property owned by the Central Rail- 
road & Banking Company, subject to the lien of the mortgage to the 
Farmers' Loan & Trust Company, was the leasehold interest of the 
Central in and to a certain lease of the Eatonton Brauch Kailroad, ex- 
tending from Milledgeville, Ga., to Eatonton, Ga., the lease being 
dated April 1, 1853, ail of which, with other property of the Central, 
was ordered sold to satisfy the mortgage held by the Farmers' Loan 
& Trust Company. At the same time the above decree was rendered, 
leave was given to the Central Trust Company of New York to file a 
cross bill to foreclose its claim and mortgage on the Central's proper- 
ties. This cross bill, subsequently filed and prosecuted, was brought 
in the interest of and pursuant to a new reorganization scheme fully 
set out in the record. This reorganization scheme contemplated 
taking advantage of ail the bénéficiai contracts made by the receiver, 
particularly in regard to the collatéral, which included the issue of 
bonds secured by the mortgage to the Central Trust Company of New 
York, and of ail the earnings and improvements made during the re- 
ceivership; and therefore provided that the purchasers under said 
agreement at the sale to be procured by foreelosure of the Central 
Trust mortgage should pay ail the expenses of the main-line receiver- 
ships and foreelosure, and allowed preferential claims a^ter applica- 
tion of ail funds in the hands of receivers available therefor, and in 
like manner the debts and preferential claims of the receiverships of 
any other lines embraced in the plan. On August 26, 1895, on the 
said cross bill and pleadings thereto, the court passed a final decree 
of foreelosure in favor of said Central Trust Company, which provided 
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that, in case of further default, the said Central Kailroad be sold in 
one parcel, without valuation, appraisement, rédemption, or exten- 
sion, and tliat, of tiie price for wliicli tlie property be sold, $50,000 
should be paid in cash, and upon tlie confirmation of same, and from 
time to time tliereafter, such furttier portions of tlie i>urcliase price 
sliould be paid in cash as the court should direct, in order to meet the 
expenses of foreclosure and sale and allowed preferential claims; 
and, further, that upon confirmation of the sale, the approved pur- 
chaser or purchasers should take the property purchased subject to 
the lien, if any, of ail debts, obligations, and liabilities of the receiver- 
ship heretof ore or hereafter to be lawfully incurred by or under the 
authority of the court, or arising under the opérations of said rail- 
road, and subject also to the lien of any and ail claims heretofore 
filed in this cause, or in the causes consolidated herein, which the 
court has allowed or adjudged, or shall hereafter adjudge, to be prier 
in lien or superior in equity to said consolidated mortgages hereby 
foreclosed and ordered to be paid. 

Under this decree of foreclosure a sale was made to Samuel Thomas 
and Thomas P. Ryan, which sale was conflrmed by the court, October 
17, 1895; the said decree of confirmation reciting that the sale was 
subject, however, to ail the decrees, mortgages, liens, receiver's debts, 
and preferential claims, and to ail equities reserved, and to ail and 
singular the conditions of purchase, as recited in the final decree 
aforesaid, and the continued right of the court to àdjudge and déclare 
what receiver's or corporate debts were prior in lien or in equity to 
the lien of the consolidated mortgage foreclosed, or ought to be paid 
ont of such proceeds and sale in préférence to the bonds secured there- 
by; and the court expressly reserved for future adjudication, with the 
power thereby to bind the property sold, ail liens and claims and 
equities specifled and reserved by the final decree of foreclosure of 
August 26, 1895. Prior, however, to the foreclosure proceedings 
aforesaid, and on April 24, 1893, the Eatonton Branch Eailroad filed 
in the case of the Central against the Farmers' Loan & Trust Com- 
pany an intervention pro interesse suo, asserting that the contract 
rental due April 1, 1893, on the lease of the Eatonton Branch Railroad 
Company, was unpaid, aud praying an order of the court that the re- 
ceiver should pay the same. This intervention was permitted by th© 
court, and the Farmers' Loan & Trust Company and other parties de- 
fendant to said cause ordered to show cause, on the Ist day of May^ 
1893, why the'prayer in the inten^ention set f orth should not be grant- 
ed, and directing service upon the several parties. 

On May 1, 1893, on leave of the court, Alexander Brown & Sons 
and others, claiming to be owners and holders of bonds of the 
Maçon & Northern Railroad Company, — which, both as to principal 
and interest, were guarantied by the Central, — filed their alleged 
dépendent bill, making parties défendant thereto ail of the parties 
to the previous litigation, and, in addition, the several leased and 
operated Unes, including the Eatonton Branch Railroad Company. 
This bill attacked a certain reorganization scheme as prejudicial 
to the creditors of the compauy, and particularly attacked the con- 
duct and management of the receiver in the litigation and the oper- 
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ation of the property, substantially charging that the earnings oî 
the properties had not been applied to the payment of the proper 
obligations of the company permitting defaults to be made in 
certain interest charges guarantied by the Central, and in rentals, 
particularly averring as f oillows : 

"Tour orators show that in addition to certain defaults said Central Com- 
pany has defaulted in the payment of the rental due * * * to the Eaton- 
ton Branch Railroad, * * * and that, by reason of sald several defaults, 
said Central Company Is in danger of forfelting its control of said properties, 
which are valuable as adjuncts and part of Its said System, while remaining 
bound to pay the debts and obligations for which It has become liable elther 
as principal or guarantor under said several leases." 

The bill, among other things, prayed for removal of the receiver, 
and the appointmént of a new receiver of the Central, and of ail 
the leases and operated railroads connected with the Central Sys- 
tem, to operate the sanae as an entirety, to prevent the disintegra- 
tion of the said Central System of railroads. To this bill the re- 
ceiver made answer, admitting the default in the rental due to the 
Eatonton Branch Railroad Company, but averring the same not 
intentional or premeditated, or made for any other reason than 
that the money required for the payment of the coupons and rentals 
had not been earned. No action appears to hâve been taken upon 
the intervention of the Eatonton Branch Eailroad Company, but 
on June 30, 1893, the court passed an order directing the receiver 
to report to certain corporations whose properties were under lease 
to the Central, to wit, the Southwestern Railroad Company, the 
Augusta & Savannah Railroad Company, the Mobile & Girard Rail- 
road Company, and the Eatonton Branch Railroad Company, the 
amount of earnings which had corne into the hands of the receiver 
from the opération of the said leased lines from March 4, 1892, to 
date, or as near thereto as practieable, and showing the amount of 
expenses incurred by him in the opération of the same, and the 
amount of disbursements for their account during the same period. 
The order further provided that, within 30 days from the receipt of 
the report by the respective corporations, the said corporations 
should make known to the receiver and to the court whether they 
desired to permit said properties to remain in the hands of said re- 
ceiver as representing the lessee company, with the right on the 
part of said corporations, or either of them, to claim the net results 
of the opération of their respective properties up to tTie rental con- 
tract, but not beyond, or whether the said corporations shall receive 
from the receiver the surrender of the leaseliold interests held by 
him as receiver of the Central Eailroad & Banking Coanpany of 
Georgia; further, that, if any of said companies should make known 
their option to receive the surrender of the leasehold interests as 
aforesaid, the receiver should immediately apply to the court for 
an order authorizing and directing him to surrender the same; and, 
further, provided that, shooild any of the said companies elect to 
permit the leasehold interest to remain in the hands of the receiver, 
said companies shall hâve the right to claim from the court the net 
resuit of the opérations of their properties by the receiver up to the 
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rental contract price, and no more, nnless the receiver should, un- 
der order of the court, elect to retain the said leasehold interest, 
and pay therefor the rental contract price. 

Under this order, and on August 14, 1893, the receiver made his 
report to the Eatonton Branch Railroad Company, showing an esti- 
mate of earnings and expenses of the said railroad from March 4, 
1892, to June 30, 1893, to wit : Earnings, |16,599.04 ; expenses, |17,- 
037.15; net loss from opération of property, $438.11. In his report 
the receiver says that the statement is only an estimate; that the 
earnings and expenses of the Eatonton Branch Kailroad — the road 
being leased for a flxed sum, and being very short — hâve never been 
kept separate from the earnings and expenses of the main stem of 
the Central Railroad & Banking Company of Georgia, and therefore 
an exact statement of ail receipts and disbursements for account ot 
this pièce of road cannot be given. The estimate, however, has 
bec-n carefully made by the auditor for the receiver, and is believed 
to be as nearly correct as practicable. In relation to this report the 
receiver testifles that no separate account of earnings and expenses 
had been kept up to the date of the order of June 30, 1893 ; that he 
has no» positive recollection of the matter, but his impression is 
that the estimate was made by prorating on the basis of the busi- 
ness that came from and went to that road. He thinks he dis- 
cussed the matter with the comptroller at the time of the order of 
June 30th, as to how to arrive at a satisfactory division of the earn- 
ings of that road, and his impression is that it was done on a basis 
of prorating according to the mileage. He further testified that he 
was a director of the Central Railroad Company from 1883 to 1887, 
and again in 1889, and he does not think that any report was ever 
made as to the earnings of the Eatonton Branch Railroad. He did 
not remember ever seeing one or hearing it discussed, or seeing a 
statement of its earnings, or hearing that it had not earned its rental. 
On this report the Eatonton Branch Railroad Company elected to 
retake possession of its road on September 25, 1893. The receiver 
applied to the court, and obtained an order to surrender the road to 
the Company. Under this order the receiver moved ofl the leased 
road ail the property of the Central Railroad Company, including 
tools and cross-ties not in the track, and gave up possession of it 
October 1^ 1893.. On February 6, 1894, the Eatonton Branch Rail- 
road Company presented an amendment to their original interven- 
tion, setting forth ail the facts in the case with regard to their 
claim for rental from the Ist day of April, 1892, up to the Ist day 
of October, 1893, with certain exhibits and documents,, to the Hon- 
orable Howell E. Jackson, circuit justice, then presiding in the cir- 
cuit court, who entered thereon the foUowing: "This application is 
denied. The funds and assets being administered are not liable 
for the rental claimed, and it would be idle and useless to direct a 
référence about the matter." The application being thereafter re- 
newed, the court on November 24, 1894, granted leave to flle the 
intervening pétition, and for the Eatonton Branch Railroad to 
amend its original intervention as prayed. This intervention, as 
amended, was subsequently referred to a spécial master, who, after 
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taking évidence covering the whole record of the Central litigation 
and much additional, reported, among other things, "that the inter- 
vener is entitled to a judgment for the amount due for rent and in- 
terest on the same, and I find in its favor for the sum of fourteen 
thousand dollars and interest from April 1, 1893, and the further 
sum of seven thousand dollars and interest on the same from Octo- 
ber, 1893"; and, further, that "the claim is not one which is entitled 
to any priority in the distribution of the assets of the Central Eail- 
road & Banking Company of Georgia." 

Many exceptions haye been flled to this report, and I hâve heard 
argument on the same, but the view I take of the case renders it 
unnecessary to consider them in détail. On the facts as above 
recited, in connection vi^ith the many cumulative circumstances and 
admissions found in the record not necessary to specifically point 
out, I find tbat the rent due the Eatonton Branch Railroad under 
the lease to the Central, for the time the Eatontoiu Branch Railroad 
was held and operated by the receivers, to wit, from April 1, 1892, 
to October 1, 1893, was, and is, a debt of the receivers, as an ex- 
pense necessary to the administration and opération of the rail- 
road properties taken into the possession of the court under the 
several and respective bills of Eowena Clark against the Central 
Railroad & Banking Company et al., the Central Railroad & Banking 
Company et al. against the Farmers' Loan & Trust Company et al., 
and the Farmers' Loan & Trust Company against the Central Rail- 
road & Banking Company et al., ail of which bills, and the orders 
of court made thereon and thereunder during the period for which 
the rent is claimed, Iqok to the maintenance and full préservation 
of the entire Central System; in fact, the flrst two named bills ap- 
pear to hâve not much, if any, other équitable foundation. Consid- 
ing the declared objects of the several bills, and the orders of court 
made thereunder; the fact that the receivers kept no separate ac- 
counts of the earnings and expenses, the receipts and disburse- 
ments, of the Eatonton Branch Railroad, applying the earnings of 
said branch for the benefit of the entire System, treating the said 
Branch Railroad as an intégral part of the Central; the manner 
in which the receivers otherwise dealt with the property; the pay- 
ment of the rent due April 1, 1892; the judicial admissions from 
time to time that the rent due April 1, 1893, was a debt and obli- 
gation which the receivers were required to provide for, — it seems 
clear that, in equity and good conscience, the rental due must be 
declared to be a receivership obligation contracted under the author- 
ity of the cojirt. From an examination of Central Trust Co. v. Wa- 
bash. St. L. & P. Ry. Co., 34 Ped. 268; Park v. Railroad Oo., o7 Fed. 
799; New York, P. & O. R. Co. v. New York, L. E. & W. R. Co., 58 
Fed. 280; Ames v. Railway Co., 60 Fed. 971; Central Trust Co. of 
New York v. Charlotte, C. & A. R. Co., 65 Ped. 264; Quincy, M. & 
P. K. Co. V. Humphreys, 145 U. S. 82, 12 Sup. Ot. 787; Railroad Co. 
v. Humphreys, 145 U. S. 105, 12 Sup. Ct. 795; United States Trust 
Co. V. Wabash W. Ey. Co., 150 XJ. S. 287, 14 Sup. Ct. 86,-1 conclude 
that the présent case is not controUed by any of them, but is within 
a clear equity recognized in most of them. 
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In Quincy, M. & P. E. Co. v. Humphreys, supra, it is said: 

"Where a receiver appolnted to take charge of railroad property takes pos- 
session of a leased Une, and opérâtes it for a reasonable time, kceping sep- 
arate accounts, diverting none of its eamings to tlie benefit of tlie gênerai 
System or its ereditors, and witli an express récognition on tlie part of the 
court appointing him of the right of the lessor to résume possession on making 
proper application therefor, he does not become the assignée of the lease, or 
adopt it so as to render the agreed rental a lien on the eamings of the 
gênerai System superior to that of the mortgages thereof. Nor was the rental 
an expense originating in the course of the receiver's administration, and 
entitled, as sueh, to priority over the mortgage lien." 

In Railroad Co. v. Hnmphreys, supra, it is said: 

"The receiver of an Insolvent railroad corporation, originally f ormed by the 
consolidation of two separate companies, does not, by virtue of hls appoint- 
ment, become the assignée of a branch-line lease executed to one of the 
companies before the consolidation; and where the income of the leased Une 
is Insufficient to pay the operating expense, and it is also unprofitable as a 
feeder or connection, the property of the Consolidated corporation should not 
be taken without the consent of its ereditors, for the purpose of paying the 
rental of the leased Une. Where the accounts of an Insolvent railroad corpo- 
ration had been so kept as to render it impossible to ascertain the net profits 
or loss incident to the opération of a leased Une, and from the nature of the 
case the receiver could not begin to ascertain its unprofitable character 
inside of three months from his appointment, he cannot be held to hâve 
adopted the lease, because he failed for nlne months after hls appointment 
to formally notify the lessor that the rent -would not be pald, especially when 
the order of court appointing the receiver directed the payment of rental on 
leased Unes 'out of the Income' of such Unes." 

The subject was again considered in United States Trust Co. v. 
Wabash W. By., 150 U. S. 287, 14 Sup. Ct. 86, and the conclusions 
aummarized were: 

"A railroad receiver, even though appolnted on the pétition of the railroad 
Company itself, and for the express purpose of preventlng the disintegration 
of the System, does not become liable for rentals upon leased Unes, eo in- 
stanti, by the mère act of taliing possession, but he is entitled to a reasonable 
time to ascertain the situation of affairs. An order directing railroad receiv- 
ers to keep divlslonal accounts, and to pay rentals on leased Unes only to the 
extent of any surplus earned by sueh Unes, respectively, over thelr operating 
expenses, is notice to such Unes and their mortgagees that they must not 
expect payment of rentals unless there is sueh a surplus; and, if they do not 
then intervene to regain possession of the propeity, they hâve no elaim on the 
receivers in the event that there is no surplus." 

The présent case is sharply distinguished by two salient facts: That 
the receivers did not lieep separate accounts of the earnings and ex- 
penses of the Eatonton Branch Railroad, but applied its earnings to 
the benefit of the system, therein acting under authority of the court; 
and the further fact that at no time during the possession by the re- 
ceivers of the Eatonton Branch Railroad, under any of the three bills 
in which the receivers were appolnted, was the Central proceeded 
against as an insolvent corporation, although in the bill of the Farm- 
ers' Loan & Trust Company, flled January 23, 1893, and perhaps in 
other pleadings, there is an allégation, on information and belief, that 
the Central was insolvent. At no time during the receivership, nor 
until the order of June 30, 1893, was there, in my opinion, any action 
taken which authorized or required the Eatonton Branch Railroad 
Company to conclude otherwise than that the receiver, under the au- 
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tbority of the court, adopted the lease and would be responsible for 
the rent. The default in the payment of the rent due April 1, 1893, 
came nearest to a warning to the Eatonton Branch Eailroad to be 
vigilant in asserting its rights; but that warning should hâve very 
little effect, because, vs'hen an intervention was flled asking that the 
receivers be ordered to pay the rent, the obligation was apparently 
admitted, and other excuses than want of obligation given for the fail- 
ure to pay. 

Having thus determined that the rental due the Eatonton Branch 
Railroad Company, April 1, 1892, to October 1, 1893, is an obligation 
of the receivers growing out of thedr administration, the next ques- 
tion is whether purchasers of the Central property, under the decree 
of foreclosure and sale rendered in favor of the Central Trust Com- 
pany of New York, are liable therefor. It is contended, and ap- 
parently with justice, under the principles declared in the cases above 
cited, that mortgaged bondholders not provoking the appointment of 
receivers, nor beneflting by their administration, cannot be held lia- 
ble for the expenses of such receivers, nor can such expenses be made 
a lien on the property administered to the préjudice of prior mort- 
gages. I do not wish to be considered as now holding anything to 
the contrary, but I do not flnd that the facts in the présent case re- 
quire the application of the principles contended for. As early aa 
July 4, 1892, the Farmers' Loan & Trust Company, trustée in the 
tripartite and prior mortgage, and the Central Trust Company of New 
York, the trustée in the subséquent mortgage under which the Cen- 
tral property was finally sold, were called upon by the court to op- 
pose or consent to the appointment of receivers of the Central prop- 
erty for the purpose of preserving the System as an entirety. The 
Farmers' Loan & Trust Company appeared and consented to the ap- 
pointment of a receiver. The Central Trust Company of New York, 
as récited by the court in the order made July 15, 1892, though duly 
notified, failed to appear, and made no objection to the continuance of 
said receivership. The Ijill of the Farmers' Loan & Trust Company 
praying for a foreclosure, flled January 23, 1893, claimed that the 
lease of the Eatonton Branch Railroad was included in their mort- 
gage, and that bill distinctly prayed for a receiver for ail the fran- 
chises, property, and premises and appurtenances included in the 
mortgage, and ail the rights, franchises, and property of the Central 
of whatever name, nature, and description, including ail its money on 
hand and the eamings of the same; and on this prayer the court did 
appoint a receiver, making the same cumulative and supplementary 
to the orders theretofore made, without opposition or objection by the 
Farmers' Loan & Trust Company. 

From thèse facts, if the case required, I might, and with reason and 
some authority, say that the receivership of the Central, from July 
4, 1892, was at the instance, and in the interest, of the mortgage 
bondholders, and that in equity the said bondholders, having there- 
after taken full advantage of ail the benefits of the receivership, were 
charged with its expenses (see Farmers' Loan & Trust Oo. v. North- 
ern Pac. R. Co., 58 Fed. 264) ; but I do not flnd it necessary to put my 
décision solely upon this ground. The record shows that the reorgan- 
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izatîon scheme which was camed out by a foreclosure of the mort- 
gage of the Central to the Central Trust Company of New York, 
which covered àll the rights and franchises and property in the Cen- 
tral System, contemplated and included ail the earnings and beneflts 
of the receivership f rom the incipiency of the litigation ; and that, in 
fact, in the decree of foreclosure subsequently rendered in favor of the 
Central Trust Company of New York, under which the entire prop- 
erty of the Central covered by the mortgage was foreclosed, it waa 
expressly stipulated that the purchasers at the sale should take the 
property purchased subject to the lien of any and ail debts, obliga- 
tions, and liabilities of the receivership theretofore and thereafter 
lawfully incurred by and under the authority of the court or arismg 
under the opération of said railroad; and in the decree confirming the 
sale, in which Thomas and Ryan were purchasers, and conveyance 
ordered to be made to them of the purchased property, it was ex- 
pressly stipulated that the same was subject, however, to ail the de- 
crees, mortgages, liens, receivers' debts, and preferential claims, and 
ail equities reserved, and to ail and singular the conditions of pur- 
chase as recited in said decree, and the continued right of the court 
to adjudge and déclare what receiver's or corporate debts are prior 
in equity to the lien of the Consolidated mortgage herein foreclosed, 
or ought to be paid out of such proceeds and sale in préférence to the 
bonds secured thereby. Under this decree, and the subséquent de- 
cree of confirmatiom of sale, it cannot be questioned that the pur- 
chasers of the property assumed and agreed to pay ail the debts and 
obligations of the receivership prior or subséquent to said decree. 
Nothing less than this could hâve been contemplated, because, under 
the decree and the reorganization scheme, the mortgage bondholders 
had the f uU benefit of ail the earnings and advantages of the receiver- 
ship, benefiting particularly by the several contracts and arrange- 
ments made by the receivers in relation to the large loan on col- 
laterals made by the Central prior to any receivership, which col- 
laterals were by such contracts preserved to the use of the bond- 
holders. 

Other questions hâve been made and argued on both sides, but I 
do not find it necessary to consider them further than to say that the 
alleged plea in bar to the effect that the order of Mr. Justice Jackson 
on February 6, 1894, refusing leave to the Eatonton Branch Railroad 
Company to file an amended and supplemental intervention, — which 
leave to file was subsequently granted, — was a final decree of dis- 
missal upon the merits, and is an absolute bar against the further 
prosecution of the claim, if the same is seriously pleaded, is not well 
taken. Neither Gumbel v. Pitkin, 113 U. S. 545, 5 Sup. Ct. 616, nor 
Savannah v. Jesup, 106 U. S. 563, 1 Sup. Ct. 512, the only cases cited, 
support such contention. In each case an intervention was filed by 
leave of the court, and afterwards heard on its merits. 

A decree will be entered sustaining the exceptions to the spécial 
master's report, so far as the master finds that the Eatonton Braneh 
Railroad Company, for the amount of rental found due, is not en- 
titled to any priority in the distribution of the assets of the Central 
Bailroad & Banking Company of Georgia; and thereupon, no recom- 
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mittal being necessary to advise the cpiurt, the decree will farther 
provide that the amount due the Eatonton Branch Bailroad Company 
as rental aforesaid shall be paid by Thomas and Ryan, the purehasers 
of the property of the Central Eailroad & Banking Company of 
Georgia at the foreclosure sale under the decree of this court in favor 
of the Central Trust Company of New York. 



FOSTEE V. LINCOLN'S EX'R. 

(Circuit Court of Appeals, Second Circuit. February 23, 1897.) 

Insolvent National Banks — Assessmbnts against Shabeholdkrs— Thansfbr 
OF Shakbs. 

II., a stoekholder in tlie D. national bank, transferred hls stock, shortly 
before its failure, to hls married daughter and other minor children. It 
appeared from the circumstanees surroundlng tlie transaction tliat L., 
though perhaps not supposing the D. bank to be actuaEy insolvent, was 
advised of facts, not generally known, -which indicated such uncertaînty 
as to its ability to stand a run, whlch had apparently begun, as to make 
It safer for him to dispose of his stock forthwlth, and that the transfer was 
made wlth the intent that, If ail came out well, hls children should hâve 
the stock, while, if the bank met vflth disaster, he would not be obllged to 
throw good money after bad. Held-, that the transfer so made could not 
stand against the creditors of the bank, and L. was liahle, at the suit of its 
receiver, for an assessment on the stock. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Vermont. 

Tiiis is an appeal from a decree of the circuit court, district of 
Vermont. The suit was brought by the receiver of the First Na- 
tional Bank of Deming, N. M., to enforce an assessment made by 
the comptroller upon the stock of that bank against Benjamin F. 
Lincoln, of Lyndon, Vt., as one of the actual stockholders of the 
bank, and seeking to set aside a transfer made by him, shortly be- 
fore the failure of the bank, to his children, who were made de- 
fendants. Lincoln died pending the litigation, and the action was 
revived and continued against his exécuter. The circuit court de- 
creed in conformity to the prayer of the bill. 74 Fed. 382. 

C. A. Prouty, for appellant. 
W. L. Burnap, for appellee. 

Before LAOOMBE and SHIPMAN, Circuit Judges, 

PER OUEIAM. The appellant was himself président of the Na- 
tional Bank of Lyndon, and held 25 shares in the Deming bank. 
The Lyndon bank held 50 shares, and other individuals and banks 
in this vicinity held shares. As found by the circuit court, "on Sep- 
tember 21, 1891, he transferred his stock in the Deming bank, in 
equal parts, to his flve children, one of whom was a married woman, 
two of whom were minors, and ail of whom were irresponsible for 
assessments on it." The transfer was without considération. It 
was completed by issuing new certiflcates of stock in exchange for 
the old one before the bank failed, on February 3, 1893. Mr. Lin- 
coln was also a stoekholder in the First National Bank of Silver 
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Citj-, K. M., of which stock similar transféra were made at the same 
time. Both banks were practically under the same management, 
having the same président, and both failed at the same time, and 
are in charge of the same recelTer. 

The only question in the case is whether the transfer was so far 
fraudulent that, as between the creditors of the bank (represented 
by the receiver) and the défendants, it should be set aside. The dé- 
fendant B. F. Lincoln testifled that some time in June, 1891, he 
proposed to his wif e to transfer property to the children ; that the 
matter drifted along until about the Ist of September, when the 
children began to ask that he give them property; that he said 
to them he would give each of them |1,000 in New Mexico bank 
stock, and on September 21st he made the transfer in question; 
that he attended a meeting at the Merchants' Bank of St. Johns- 
bury, Vt., in September, 1891, — concededly, it was two or three 
days prior to September 21st. The meeting was held to consider 
what action to take in référence to telegrams sent to 0. M. Chase, 
a director in the Lyndon bank, by C. H. Dane, the président of the 
First Deming, and by E. B. Chase, the cashier of the Silver City. 
0. M. Chase being absent at the time, his brother Henry Chase 
opened them, and it was on account of those telegrams that Lin- 
coln attended the meeting at St. Johnsbury. He saw the telegrams, 
as he says, either at the meeting, or on the cars coming down. He 
further testifled that he thought this was not the flrst time that 
telegrams had come from thèse Western banks for funds; that he 
did "not think the question of solvency of the Deming bank was 
discussed" at the meeting; that he did not transfer the stock in 
conséquence of the receipt of the telegrams, or of anything that 
was said at the meeting; that at the time of transfer he valued the 
stock above par, and believed the bank to be sol vent; that he ex- 
pected dividends would be received, and that previous to the trans- 
fer no rumor or information had come to his knowledge touching 
the solvency of the Deming bank; and that he flrst had reason to 
suppose that the institution was insolvent about February 4, 1892. 
This testimony is that of an interested party, and should be weighed 
with the caution usually required when such testimony is under 
considération, and it may be noted that his statement as to what 
took place at the meeting is somewhat indeûnite. The telegrams 
referred to are as follows: 

"September 16, 1891. 

"To C. M. Chase, Lyndon, Vermont: Please remit, and notify by wire as 
soon as possible, Ç5,000 to Flrst New York, aecount First Deming, and $3,000 
to Western National, New York, onr use. I don't need the slxty-six hundred 
for Personal use. I forward by express to-day over $16,000 bills receivable 
as collatéral. Everything quiet, but we need rediscounts for thirty or slxty 
days. Important. Answer. O. H. Dane." 

"Sllver City, N. M., Sept. 15, 1891. 
"To C. M. Chase, Lyndon, Vt: Remit as requested by Dane quick as possi- 
ble. E. B. Chase." 

Prom the other évidence in the case it appears that the meeting 
at St. Johnsbury was attended by the président and cashier of the 
Merchants' National Bank of St. Johnsbury, by two of the directors 
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of the Citizens' Savings Bank of the same place, and by Lîncoln and 
Henry Chase, representing the Lyndon bank. AU three banks were 
interested in the Deming bank, and, although none of them cared 
to send the money, it was finally agreed that they would do so, con- 
tributing equally, since it was going to be a help. One of the per- 
sons présent at the interview testiûes that an explanation was made 
by Henry Chase, who was the uncle of the cashier of the Silver 
City bank, and brother-in-law of the président of the Deming bank, 
regarding the condition which led to the call for the loan; that 
the explanation was to the effect that C. H. Dane had been involved 
in a lawsuit with M. M. Chase, and report of foreclosure proceed- 
ings had caused some mistrust on the part of depositors, which had 
ïed to a withdrawal of deposits; that there ensued some discussion 
as to the probable length of time that the bank would be able to 
stand a continuing run. None of the other persons présent at the 
interview explicitly contradicts this account. 

It is well settled that when the holder of shares of stock in a 
national bank transfers them to a person known to him to be irre- 
sponsible, with the intent of escaping liability as a sharéholder, 
such transfer will be held void as to the creditors of the bank. 
Bank v. Case, 99 U. S. 628; Bowden v. Johnson, 107 U. S. 251, 2 
Sup. et. 246. Intent in such cases need not be separately proved 
by direct évidence; it may be found as an inference from ail the 
facts in proof. Upon the évidence in this case, we hâve little doubt 
that défendants' testator, while he may not hâve supposed the 
Deming bank was actually insolvent, was advised of facts, not gen- 
erally known, which indicated to him that there was such uncer- 
tainty as to its ability to stand a run, which had apparently begun, 
that it would be saler for him to dispose of his stock forthwith, and 
that the transfer was made to his irresponsible children with in- 
tent that, if ail came out well, they might hâve it, while, if the 
bank should meet with disaster, he would not hâve to thrown good 
money after bad. If made with such intent, it cannot stand against 
the creditors of the bank, whom the receiver représenta. The de- 
cree of the circuit court is afflrmed, with costs. 



BATJSMAN v. KINNEAR. 

(Circuit Court of Appeals, Ninth Circuit. February 15, 1897.) 

Insolvent Corporaïtoks— Unpaid Subscriptions — Set-Off. 

A stockholder who is also a creditor of a corïwration has no riglit to set 
ofC the debt of the corporation to him as against his unpaid subscription, 
after the corporation has become insolvent, and a suit in equity has been 
brought to wind up its afCairs and distribute its assets, even though such 
debt arises upon an accommodation note given by him to the corporation be- 
cause of his subscription, and to avoid an assessment on his stock. Baus- 
man v. Denny, 73 Fed. 69, reversed. 

Appeal from the Circuit Court of the United States for the Northern 
Division of the District of Washington. 

Frederick Bausman, in pro. per. 
John E. Kinnear, for appellee. 
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Before GILBERT and ROSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 

GILBERT, Circuit Judge. Tlie receiver of the Ranier Power & 
Railway Company appeals from a decree of tlie circuit court (73 Fed. 
69) dismissing his bill as against the défendant, George Kinnear, in 
a suit brought against certain stockholders of tlie Ranier Power & 
Railway Company to require them to pay their subscriptions to the 
stock of said corporation. Kinnear held stock of the par value of 
|5,000. In his answer to the bill he alleged that he had paid the full 
amount of his subscription. The undisputed facts are as foUows: 
On the 17th of-October, 1891, Kinnear had paid three assessments 
of 5 per cent, each upon his capital stock, amounting^in ail to |730. 
On that date, a promissory note, due 90 days after date, payable to 
the corporation, for the sum of $3,197.29, was presented by an ofGicer 
of the corporation to Kinnear for his signature, with the statement 
that Mr. Denny, the président, wanted to raise money for the company. 
Kinnear signed the note without question. The note was indorsed 
by David T. Denny, who was the président, and the largest stock- 
holder. It was discounted at the bank, and the proceeds were used 
by the corporation in constructing its street railway. Subsequently 
to that date another assessment of 5 per cent, was made on the capital 
stock, and Kinnear paid his proportion thereof in the sum of |250. 
When the note fell due, it was renewed, and was regularly thereafter 
renewed until December 10, 1892. At each renewal other sharehold- 
ers indorsed the note, and the interest was paid by the président or 
by the company. On February 1,5, 1893, when the last note fell due, 
the amount was increased to |5,000, and the increased amount there- 
of was obtained from the bank, and was used by the corporation as 
before. When the $5,000 note fell due, on May 16, 1893, it was re- 
newed for one year; but it was made payable, not to the company, but 
to David T. Denny. In June of that year the receiver was appointed, 
and eight months later Kinnear paid the note in full. It was found 
in the opinion of the court below as follows: 

"Thèse notes were not given t>y Mr. Kinnear In payment for his stock, but 
were Intended as a loan of crédit, to assist the company at a tlme when It was 
Incurring flehts In the construction of Its Une of street railway, so as to enable 
the company to obtain funds wlthout resorting to assessments upon its capital 
stock, which at that time would hâve been burdensome to its stockholders, and 
specially so to Mr. Kinnear. Thèse notes were given, however, in considéra- 
tion of Mr. Kinnear's liability for his unpaid subscription. He was not in- 
debted to tiie company on any other account, and would not hâve loaned his 
crédit to the company for any other purpose than to avoid belng required to 
pay for his stock." 

The court held, upon this state of the facts, that the défendant, Kin- 
near, had the right to hâve the money received by the corporation 
upon his note set off against his liability upon his stock subscription. 
The question presented for our considération is whether, upon the 
facts so found, and the further facts as disclosed in the record, such 
offset was permissible. 

The only évidence concerning the purpose for which the notes were 
given is found in the testimony of the défendant, Kinnear, and in 
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that of Mr. Denny, the président, and in the books and records of the 
corporation. The books show assessments against the stock of Kin- 
near in the amount of $1,000, and a payment of the same, and a bal- 
ance of $4,000 unpaid. Xo other assessments were ever made. Mr. 
Kinnear testifles that he signed the note for the purpose of paying his 
subscription, and that, while nothing was said on the subject, he be- 
lieved at the time that the company understood that the note was 
given for the purpose of raising money on the subscription. Mr. 
Denny, in his testimony, denied that there was any such understand- 
ing. When the |5,000 note was given, it will be seen that the amount 
thereof was $1,000 in excess of the sum remaining unpaid upon the 
stock of Kinnear. It appears in the évidence that in June, 1893, 
Kinnear, heariçg of the approaching insolvency of the corporation, 
applied to Denny for security. He testifles that the amount for 
which he sought security was the $1,000 by which the note exceeded 
his liability on his stock subscription. Nothing was said upon that 
subject, however. The property which was intended as security was 
conveyed by Denny to Kinnear, and consisted of lots belonging to 
Denny, of the value, at the time of the conveyance, of about $10,000, 
but subject to a prior mortgage of $3,000. The considération recited 
in the deed was $10,000. At the time of the trial the value of the 
property had so far decreased that it was worth little, if any, more 
than the amount of the prior mortgage. Mr. Denny testifled that he 
understood that it was the purpose of this conveyance to secure Kin- 
near against liability upon the whole amount of the note. He also 
testifled — and it is not disputed by Kinnear — that it was not until 
sued in this action on his stock that the latter claimed that his stock 
had been already paid for by the note, and that the land was intended 
as security only for the $1,000 in excess of the stock liability. 

The facts as found by the trial court and as disclosed by the évi- 
dence amount to this: That the appellee, by lending his crédit to 
the corporation, became a creditor thereof in an amount exceeding 
the amount of his liability for unpaid stock, and that the inducement 
for such loan of his crédit was the fact that he was a subscriber to 
the unpaid stock of the corporation. A stockholder, who is also a 
creditor of a corporation, has no right to set-off as against his unpaid 
subscription, after the corporation has become insoïvent, and a suit 
in equity has been brought to wind up its affairs and distribute its 
assets. The unpaid stock is held to be a trust fund for the purpose 
of paying the debts of the corporation, and as such it must be dis- 
tributed among the creditors pro rata. The debt due to a stockholder 
is entitled to no préférence over other debts, and he cannot require its 
payment by way of set-off, to the exclusion or postponement of other 
claims. The reason usually assigned for this rule is that the debt 
owing by the stockholder to the corporation after insolvency and 
that owing from the corporation to him are not in the same right, 
the former being a debt payable to a trust fund. The décisions 
upon this proposition appear to be unanimous. Sawyer v. Hoag, 17 
Wall. 610; Scovill v. Thayer, 105 U. S. 143; Williams v. Traphagen, 
38 N. J. Eq. 57; Thompson v. Bank, 19 Nev. 103, 7 Pac. 68; Carbon 
Co. V. Mills, 78 lowa, 460, 43 N. W. 290; McAvity v. Paper Co., 82 
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Me. 504, 20 Atl. 82; SMcMe v. Watts, 94 Mo. 410, 7 S. W. 274. In 
some jurisdictions the rule has been extended, not only to the distribu- 
tion of the trust fund arising from unpaid subscriptions, but to the 
distribution of the fund obtained under proceedings to enforce the 
statutory liability of stockholders. Matthews v. Albert, 24 Md. 527; 
In re Empire City Bank, 18 N. Y. 199 ; Buchanan v, Meisser, 105 111. 
638; Liquidators v. Troop, 31 Am. & Eng. Corp. Cas. 410. The rea- 
son of the rule applies to ail cases of simple indebtedness from the cor- 
poration to a stockholder, and upon principle no distinction can be 
made on account of the purpose for which the debt was incurred, or 
the motives that prompted the stockholder to become a creditor. One 
who lends money to a corporation on account of the fact that he owes 
unpaid stock in the company is in no better attitude than one who 
lends money for other reasons. The court will not inquire into the 
reasons that actuated him. It is unimportant whether the appellee 
in this case loaned his crédit to the corporation only because he was a 
subscriber to unpaid capital stock, or whether he loaned it on account 
of his désire for the success of its business, and his pecuniary interest 
therein as a holder of its stock. A stockholder who has advanced 
money to his corporation is no more entitled to the right of set-ofE than 
is the stockholder who has any other kind of claim against the com- 
pany. Matthews v. Alberts, supra. The set-ofl, if made at ail, must 
be made while the corporation is a going concern. It cannot be 
made after the insolvency has intervened, and a court of equity has 
been called upon to administer its affairs. 

It is urged by the appellee that his défense to the suit doea not rest 
alone upon the right of set-off, but that the évidence supports the allé- 
gation of his answer that his stock has been paid in full, and that 
the moneys realized on the notes which he signed for the corporation 
extinguished his stock liability. This view of the évidence is not only 
opposed to the findings of the circuit court, which, on appeal to this 
court, are controUing unless shown to be contrary to the weight of the 
évidence (Tate v. Holmes, 22 C. C. A. 466, 76 Fed. 664, and cases 
cited), but, in our view, it is not at ail sustained by the évidence. 
When the flrst note was given, it was for an amount considerably less 
than the amount of the appellee's liability on his stock subscription. 
At that time but three assessments of 5 per cent, each had been made. 
Subsequently another assessment of 5 per cent, was made, and was 
paid by the appellee. No call was ever made upon the stock for which 
the money realized on the notes could hâve been applied in payment. 
Nothing was ever said to indicate that it was the intention so to apply 
it. At no time did the amount of the note correspond with the un- 
paid subscription. The last note made was $1,000 in excess of that 
liability. When it was known that the company was in failing cir- 
cumstances, the stockholder, instead of causing the money realized on 
his note to be applied in payment of his stock, sought security against 
his liability on the note, and received a deed which recited a considéra- 
tion of |10,000, and which conveyed to him property the value ot 
which was then much greater than the amount of his liability, if the 
measure of his liability was only $1,000 of the note. The whole trans- 
action would appear to be one in which Kinnear, as a stockholder, had 
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consented to help the corporation by the loan of Ms crédit, wîth the 
expeetation that the corporation would eventually be able to meet 
the note, and relieve him from liability thereupon, and with the ex- 
peetation that he would probàbly never be called upon to pay the bal- 
ance of his unpaid subscription to the stock. The decree dismissing 
the bill as to the défendant, Kinnear, is reversed, at the appellee's 
costs, and the cause is remanded for f urther proceedings not inconsist- 
ent with this opinion. 



BROWN et al. V. OHIO VAL. ET. 00. 
(Circuit Court, D, Indiaua. March 15, 1897.) 

1. CONSTITUTIONAL I/AW— RAILBOARS — PRBPEERBD DeBTS. 

A State statute providing that citlzens of the state shall hâve a lien on 
the Personal property of rallroad companles thereafter organized, to the 
amount of $100, for ail debts originally contracted In the state, superior to 
ail other liens or mortgages (2 Burns' Eev. St. Ind. 1894, § 5179; Eer. St. 
Ind. 1881, § 3919), Is valid both as against the railroad company and other 
lien holders. 

2. Same — Only Thosb InjubiousIiY Affectbd can Question Constitutiost- 

AT.TTY OF StATTITE. 

Only those who are Injuriously affeeted by an unconstltutional act will 
be heard to complaln of It. Therefore neither a rallroad corporation nor 
Its receiver wUl be heard to question the right of a claimant to hâve his 
claim paid as a preferred one, upon the ground that the statute upon which 
he bases his rlght discriminâtes against citlzens of other states, as only a 
citizen of another state will be heard to make that complaint. 

In Equity. 

Hamilton A. Madisco, Francis B, Posey, and Andrew J. Clark, 
for petitioners. 

Gilchrist & De Brûler, for receiver. 

BAKER, District Judge. Hamilton A. Madison, Francis B. 
Posey, and Andrew J. Clark hâve flled an intervening pétition in 
the above-entitled cause for the recovery of a decree against the 
défendant, the Ohio Valley Railway Company, and John MacLeod, 
its receiver, for the sum of |100, for services rendered by them as 
attorneys for said railway company prior to the appointment of the 
above-named receiver. The right of recovery is predicated on the 
provision of the statute of Indiana, relating to the organization of 
railroad corporations, which took effect on May 6, 1853, and which 
is as foillows: 

"And the citlzens of thls state shall hâve a lien upon ail the personal prop- 
erty of sald corporations, to the amount of one hundred dollars, for ail debts 
originally contracted wlthin this state; which, after sald lien of the state, shall 
take preceden«e of ail other debts, demauds, judgments or decrees, liens or 
mortgages against such corporations." 2 Burns' Eev. St. 1894, § 5179 (Rev. 
^t. 1881, §3919). 

The receiyèr, answering the pétition, admits that the intervening 
petitioners are, and hâve been for many years, citizens of the state 
of Indiana, and thàt, at the time of his appointment as receiver 
for the Ohio Valley Éailway Compiany, it was indebted to them in 
the sum of $100 for a liability originally contracted within this 
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■tate, for services rendered to and for said company. He also ad- 
mits that at the time of his appointment the Ohio Valley Kailway 
Company had cars and other personal property, to a large amount, 
in the state of Indiana. It is admitted that the petitioners are en- 
titled to hâve their demand allowed and paid as a preferential 
claim, unless, as the receiver insista, the above-quoted statutory 
provision is invalid by reason of its repugnancy to the following pro- 
vision of the constitution of the United States, viz.: "The citizens 
of each state shall be entitled to ail privilèges and immunities of 
citizens in the several states." Article 4, § 2. Counsel who make 
the objection for the receiver hâve net argued the constitutional 
question, but hâve contented themselves vfith the single statement 
that "we do not flnd any authority which would throw any light on 
the subject, and do not think we can make any argument which 
would be of any assistance to the court." The provision in ques- 
tion has stood upon the statute book for nearly half a century, and, 
so far as the court is advised, its constitutionality has never been 
heretofore drawn in question. A court will not, as a gênerai rule, 
pass upon a constitutional question, and décide a statute to be in- 
valid, unless a décision upon that very point becomes necessary to 
the détermination of the cause. While the court cannot shun the 
discussion crf a constitutional question, when fairly presented and 
its décision is essential, yet it will not go out of its way to ûnd 
Buch a question. It will not seek to draw such a weighty matter 
into judgment collaterally, nor on a trivial occasion. A proper re- 
spect for a co-ordinate department should restrain the court from 
discussing the constitutionality of a statute, unless that question 
is the very lis mota, and its décision unavoidable. In the view 
which the court takes of the présent case, the considération of the 
constitutional question suggested is not necessary, and theref ore the 
court will enter upon no such extrajudicial discussion as is invited. 
The power to create corporations résides exclusively in the lég- 
islative department of the state. With the exercise of this power, 
within constitutional limits, the coairts hâve no concern. The lég- 
islature is possessed of the unquestionable power to provide that 
the debts of such corporations, to a limited amount, shall take prior- 
ity over liens or mortgages. The corporation having been granted 
corporate existence on that express condition, it cannot repudiate 
the provision in question. It has taken the beneflt of the statute, 
and it must bear the burden which has been made an essential 
condition of its right to become a railway corporation. Nor can 
a lienor or mortgagee complain because their rights hâve been ac- 
quired since the statute has been enacted, and with a knowledge of 
it. They will be presumed to hâve given their assent to the statute 
by entering into contractual relations with a corporation which has 
voluntarily accepted its provisions. The précise constitutional ob- 
jection is not, and cannot be, that the législature is not possessed 
of the power to provide for the payment of ail small debts of the 
corporation by giving them a préférence and priority over liens and 
mortgages subsequently originating, for such power is undoubted. 
The objection must be that the statute in question is unconatitu» 
79 F.— 12 
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tional because it limits the right to citizens of this state, and to 
debta originally contracted therein, anâ thus discriminâtes injuri- 
ously against the citizens of other states. If it should be granted 
that nonresidents of this state hâve equal constitutional rights in 
respect to enforcing the collection of small debts with the citizens 
of this state, it might follow that as to those who were injuriously 
affected, or as to those against whom the statute discriminâtes, it 
would be invalid, while as to those to whom it assumes to grant 
a spécial privilège it would be valid. When a nonresident of the 
state assails the constitutionality of the statute on the ground that 
it injuriously affects him, or on the ground that it dénies him a 
privilège granted to the citizens of this state, it will be time to 
consider the constitutional question suggested. Courts will not 
listen to those who are not aggrieved by an invalid law. The rail- 
way Company and its receiver are not aggrieved by the statute. 
The only ground of complaint open to them is that the statute limits 
their liability within too narrow bounds. If it granted the right 
to sue for debts amounting to flOO to every one, it would confessedly 
be a valid enactment. Can the receiver object that the statute is 
unconstitutional because it is less burdensome to railway corpora- 
tions than it might and ought to hâve been? It bas been held that 
a state law which excluded colored persons from service on grand 
and trial Juries deprived them of the equal protection of the law, 
but tbat a white person could not complain of the statutory ex- 
clusion. Com. V. Wright, 79 Ky. 22. So it has been held that a 
white person could not raise the question whether the exclusion 
of colored persons from participation in the beneflts of the commom- 
school System was a violation of the constitution of the state. 
Marshall v. Donovan, 10 Bush, 681. A maie inhabitant of the state 
cannot assail the constitutionality of a statute regulating the grant- 
ing of licenses to vendors of intoxicating liquors on the ground 
that the exclusion of women and nonresidents from participation 
in its beneflts is an unjust discrimination. Wagner v. Town of 
Garrett, 118 Ind. 114, 20 N. E. 706. Thèse cases are agreeable to the 
principle that only those who are injuriously affected by an uncon- 
stitutional act will be heard to complain of it. Oooley, Oonst. 
Lim. (5th Ed.) 163, 164; Smith v. McCarthy, 56 Pa. St. 359. The 
receiver, having admitted the rights of the complainants unless the 
statute in question should be held unconstitutional, is in no situa- 
tion to object to the allowance of the demand of the intervening 
petitioners as a preferential claim. An order may be entered di- 
recting the receiver to pay the intervening petitioners the sum of 
flOO, as a preferential claim, with costs to be taxed. 
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SEATTLE, L. S. & B. RY. CO. v. UNION TRUST CO. 
(Circuit Court of Appeals, Ninth Circuit. February 8, 1897.) 

1. FORECLOSURB OF MORTGAGE— PLEADING— DePATJLT IN InTEBEBT— PRINCIPAL 

Declaebd Due. 

Wtien a suit for the foreclosure of a mortgage has been commenced, 
based upon a default in interest alone, and, wliile the suit is pending, the 
trustée of the mortgage, uader the provisions thereof, elects to déclare the 
principal of the bonds secured by it due because of the nonpayment of inter- 
est, such élection is properly the subject of a supplemental bill, but, if in- 
troduced into the suit by amendment to the original bUl, objection must be 
made by demurrer, plea, or answer; otherwise it is waived. 

8. SuBrcBîtA — Amekded Bill — Stipulation to Answeb. 

The sole office of the writ of subpœna is to bring a défendant Into court, 
In order that the court may acquire jurisdiction of Ma person; and, when a 
défendant has appeared generally in a cause, and subsequently, upon the 
flling of an amended bill containing a new cause of action, stipulâtes by his 
soliciter to file an answer to the merits of such amended bill, no subpœna 
thereon is required. 

8. Mortgage Fohbclosures— Pleading— Deficibnct Decree. 

A decree for a deficiency upon the foreclosure of a mortgage, may be 
rendered, under the ninety-second equity rule, without a spécial prayer 
therefor in the bill, though it is the better practice to insert such a prayer. 

4. Same — Stipulation as to Propertt Coverep. 

When, in a suit for the foreclosure of a mortgage, the parties hâve stipu- 
lated that certain property is covered by the mortgage, no objection can 
afterwards be made to Its inclusion in the decree of foreclosure which oould 
hâve been obvlated by the introduction of any proof . 

Appeal from the Circuit Court of the ¥nited States for the North- 
ern Division of the District of Washington. 

Crowley & Grosscup, for appellant. 
E. C. Hughes, for appellee. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 

ROSS, Circuit Judge. This was a suit for the foreclosure of a 
mortgage, executed August 10, 1886, by the appellant, Seattle, Lake 
Shore & Eastern Railway Company, to the appellee. Union Trust 
Company of New York, in trust, to secure the payment of 5,675 bonds, 
of the dénomination of $1,000 each, payable to the holder or holders 
thereof on the Ist day of August, 1931, with interest thereon at the 
rate of 6 per cent, per annum, payable semiannually. The bonds 
had annexed thereto interest coupons for the respective semiannual 
installments of interest. After the delivery of the bonds, and before 
the institution of the suit, 117 of the bonds were redeemed and can- 
celed by the railway company, leaving 5,558 outstanding at the time 
of the commencement of the suit, in the hands of the varions parties 
to whom they had been sold for a valuable considération, Each of 
the bonds contains this provision : 

"The payment of the principal and interest of this bond, with others of like 
ténor and same date, not exeeeding, la ail, twenty-flve thousand dollars per 
mile of railroad and branches authorlzed by the articles of incorporation or 
charter of the company, Is secured by a mortgage or deed of trust duly made 
by the sald railway company to the Union Trust Company of New York, trus- 
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tee for the holders af ail sald bonds, whlch shall be the flrst mortgage and 
paramount lien upon the entlre of sald Unes of railroad and branches, con- 
structed or to be constructed, with the appurtenances, rights, and branches, 
and upon ail the property and rights of property of the said railroad company 
now held and which may be acquired." 

To secure the payment of the bonds, àll of which were duly author- 
ized and executed by the railway company, the company at the same 
time duly executed to the trust company a mortgage upon its prop- 
erty, in which the property mortgaged is thus described: 

"AU and singular the said liaes of railroads and branches of the said party 
of the flrst part now being and to be constructed in the territory of Washing- 
ton, and hereafter to be constructed In the territories of Idaho, Montana, and 
Dakota, and extending from a point on Pùget Sound at the city of Seattle, 
Ifing county, Washington territory, to a point on the eastern boundary Une of 
said last-named territory In the vieinity of Lewlston, In Idaho territory, and 
thence In a gênerai easterly direction, through the territories of Idaho, Mon- 
tana, and Dakota, to a point at or near Peadwood, in said Dakota territory; 
and also a Une of railroad from a point on said above-described Une east of 
the Cascade Mountains to the city of Spokane Falls, and thence to some point 
on the eastern boundary Une of sald Washington territory; and also such 
branch railroads, from such eonvenlent points on said above-described Unes 
of railroad, to such points, either north or south of said Unes of railroad, as 
said railway company may hereafter détermine; and aU the lands, tenements, 
and heredltaments acquired or appropriated, or which may or shall hereafter 
be acquired or appropriated, for the purpose of a right of way for said Unes 
of railroad and branches; and ail the easements, rights, libertles, franchises, 
privilèges, Immunltles, and exemptions of the sald party of the first part ap- 
pertaining to the construction, maintaining, operatlng, ownlng, and enjoying 
of said Unes of railroad and branches, and every part thereof ; and ail railroad 
traeks, railways, ways, and rights of way, dépôt grounds, Isridges, vladucts, 
culverts, fences, and other structures, dépôts, station grounds, station houses, 
engine houses, car houses, fuel houses, ware houses, shops, machine houses, 
water tanks, turntables, superstructure, érections, flxtures, rolUng stock, fur- 
niture, tools, Implements, appendages, and appurtenances, used or intended 
to be used In connection with sald Unes of railroad and branches in any man- 
ner whatsoever; and ail and singular the tenements, hereditaments, appendages, 
and appurtenances thereunto belonglng, whether now owned or acquired, or 
hereafter at any tlme to be owned or acquired, by the said party of the flrst 
part, together with aU and singular the rents, toUs, income, issues, and profits 
of the said Unes of railroad and branches, premlses and property; and also 
ail the estate, right, title, Interest, property, claim, and demand whatsoever, 
as well in law as In equlty, and présent and prospective, of the sald party of 
the flrst part In and to the same and every part thereof." 

The mortgage also provided that the railway company should pay 
into a sinking fund, created by the terms of the mortgage, annually, 
after August 1, 1801, an amount equal to 1 per cent, upon the aggre- 
gate of the principal of ail of the company's outstanding bonds. It 
also contained a covenant to the effect that the railway company, 
whenever requested by the trust company, should exécute to the trust 
company such further deed and assurance for the better assuring to 
the trustée the said Unes of railroad and branches, promises, property, 
appurtenances, rights, privilèges, immunities, and franchises men- 
tioned, and thereby "conveyed, or meant or intended so to be, whether 
now owned, acquired, or held, or hereafter to be acquired or possessed 
by it," as the trustée or its counsel should reasonably advise or re- 
quire. The mortgage also contained this covenant: 

"In case default shall be made at any time In the payment of any installment 
Of interest on any of the bonds hereby secured, the payment thereof having 
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been duly demandefl, and the coupons therefor having been duly presented at 
tlie time and place named therefor, and If any snch default shall continue for 
the period of six montLs, tben and in such case the principal of ail said bonds 
shall, at the élection of the trustée, become and be Immediately due or payable, 
anythlng in the said bond or herein contained to the contrary notwithstand- 
ing; but a majority in interest of the holders of ail said bonds then outstand- 
Ing, unpaid or unredeemed, may in writing instruct the trustée in any such 
case to déclare the said principal to be due, or to waive the right so to déclare, 
on such terms and conditions rs such majorlty shall deem proper, and may 
annul or reverse the élection of the trustée; provided, that no walver by the 
trustée or the bondholders shall extend to or be taken to affect any case of sub- 
séquent default, or to impair the rights resulting therefrom." 

The record shows that in July, 1893, in anticipation of default in 
the payment of the interest upon the bonds maturing August 1, 1893, 
an agreement was prepared providing for the appointment of a com- 
mittee of the bondholders, to consist of James D. Smith, H. O. Ar- 
mour, Edward D. Christian, Morton S. Paton, and a flfth person to be 
chosen by them, authorizing such committee to institute and conduct 
such suits and actions and take such proceedings as to it should seem 
advisable and proper for the protection and enforcement of the rights 
of the bondholders, of which committee Morton S. Paton was selected 
chairman. Subsequently that agreement was signed by the owners 
and holders of 4,672 of the bonds, being more than five-sixths of the 
entire issue. On the 16th day of November, 1893, Paton, as such 
chairman, addressed to the trustée this letter: 

"Seattle, Lake Shore & Bastem Kailway Company, 80 Broadway, Boom 145. 
' "New York, November 16, 1894. 

"Union Trust Company of New York, Trustée, 80 Broadway, New York, N, 
Y. — Gentlemen: A committee of the first mortgage bond holders of the Seattle, 
Lake Shore & Eastern Railway Company, composed of Messrs. H. O. Armour, 
E. D. Christian, J. D. Smith, and M. S. Paton, has been organized, and the 
undersigned has been elected chairman of said committee. The said committee 
hâve deposited, subject to their order under the terms of a certain agreement, 
with the Manhattan Trust Company of New York $4,410,000 of said first mort- 
gage bonds of said railway company, belng over four-flfths of the total out- 
standing bonds. The committee hereby, under a resolution passed the 9th day 
of November, 1893, requests you to prooeed forthwith to the foreclosure of said 
mortgage for the Interest past due and unpaid. The committee does not désire 
at the présent time to déclare the principal of said mortgage due, but request 
that the papers may be drawn on the Unes as above indicated, namely unpaid 
Interest. We further request you to demand in the bill of foreclosure above 
referred to the appointment of receiver to represent the interests of the bond 
holders and yourself as trustée. 

"Very truly yours, Morton S. Paton, Chairman." 

As printed in the record, the date of this letter is November 16, 
1894, which date, as asserted by counsel for the appellee, and which 
is évident from other parts of the record, particularly the flndings 
and decree, is incorrect; the true date of the letter being November 
16, 1893. It was pursuant to that request that the original bill, after 
notice to the défendant railway company, was allowed by the court 
below to be flled, and was flled December 23, 1893. In the bill as so 
flled it was alleged, among other things, that the railway company 
made default in the payment of the semiannual interest due and pay- 
able upon the bonds secured by the mortgage, and each of them, on 
August 1, 1893, after demand tiierefor duly made. The original bill 
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also contained the allégation "that it is essential to the préservation 
of the rights of jour orator, and of ail said bondliolders, that the in- 
come yielded by said mortgaged premises be at once sequestrated and 
applied towards the réduction of the amounts due and to become due 
on said bonds." The prayer of the bill was for an accountiug and 
ascertaining of the amount due and unpaid for interest on the out- 
standing bonds, and that the payment thereof be decreed ; and for the 
ascertaining of what amount is due and payable to the sinking fund, 
and that payment thereof be decreed; and for the ascertaining of the 
amount due for taxes and other prior liens, and for allowances for 
costs of suit and attorney's fées, and that the payment thereof be de- 
creed ; and that, in default of such payments within a reasonable time, 
to be flxed by the court, the mortgaged premises be decreed to be 
sold, and the proceeds, after the discharge of the prior liens and costs 
and attorney's fées, be applied to the payment of interest due on the 
outstanding bonds and to the payment of the amount due to the sink- 
ing fund. The prayer also asked for the appointment of a receiver of 
the property, which appointment the court subsequently made. 

To the original bill the défendant railway company entered its gên- 
erai appearance July 2, 1894. On the 28th day of July, 1894, the 
trust company addressed and sent to the railway company this letter: 

"New York, July 28, 1894. 
"Seattle, Lake Shore & Eastem Railway Co., Mills Building, New York City— 
Gentlemen: Default having been made by you in the payment of certain 
coupons annexed to the bonds secured by mortgage dated August lOth, 1886, 
and executed by you to us as trustée, which coupons matured August Ist, 1893, 
and default having been made by you in the payment of the amount required to 
be pald on August Ist, 1893, into the sinking fund to be created pursuant to the 
provisions of said mortgage, we hereby elect to déclare, and do now declai"e, 
the principal of ail of said bonds now outstanding as due and payable, 
"ïours, respectfuUy, 

"Union Trust Company of New York, by Jas. H. Ogilvie, V, Pr." 

On the 2d day of August, 1894, the complainant made a motion in 
the court below for leave to file an amended bill, a copy of which was 
on the same day served upon the solicitors for the défendant railway 
company. The motion was granted by the court, and an amended 
bill filed, which alleged, among other things, that in and by the mort- 
gage— 

"It was further provided that, in case default should be made at any time in 
the payment of any Installment of interest on any of the bonds thereby secured, 
the payment thereof having been duly demanded, the coupons therefor having 
been duly presented at the said time and place named therefor, and It any such 
default should continue for a perlod of six months, then and In such case the 
principal of ail of said bonds secured by said mortgage should, at the élection 
of the said trustée, become and be Immediately due and payable, anything in 
the said bonds or in the said mortgage contained to the contrary notwithstand- 
ing." 

The amended bill also alleged that the défendant railway company 
had made default in the payment of the semiannual interest due and 
payable on the bonds, and each of them, on the Ist day of August, 
1893, and on the Ist day of February, 1894, respectively, due demand 
therefor having been made, and the coupons therefor having been duly 
presented, and had also made other defaults in failing to comply with 
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the conditions of the mortgage, by reason of which the complalnant 
had, on or about July 20, 1894, elected to déclare, and did déclare, the 
principal of ail of tlie bonds secured by the mortgage to be immedi- 
ately due and payable. Subséquent amendments to the bill were by 
leave of the court flled by the complalnant, and on October 2, 1894, 
this stipulation was entered into and flled by the respective parties, 
through their solicitors: 

"It is hereby stipulated by and between the parties hereto that the above- 
uamed respondent shall hâve untU Monday, the 15th day of October, 1894, to 
file its answer to the complainant's blll of complalnt and amendments thereto 
liled hereln, and that, in the case of a default by said respondent to file its 
answer on the mérita on or before the tlme above designated, the sald com- 
plalnant shall take and enter the default of the said respondent hereln as for 
want of an answer, and proeeed immediately to apply to the court for the re- 
lief demanded in its bill of complalnt and amendments thereto; the rîght to file 
auy plea or demurrer, except an answer to the merits, belng hereby expressly 
waived by the respondent, in considération of the extension for leave to file 
such pleadlng." 

The défendant railway company, on the 15th day of October, 1894, 
answered to the merits, to which answer exceptions were flled by the 
complainant and sustained by the court On the 25th day of Janu- 
ary, 1895, the défendant railway company flled an amended answer 
and plea, duly verified by its vice président, which plea was, on the 
11 th day of February, 1895, set down for argument upon the ground 
of its insufaciency, and which plea, after argument, was by the court 
overruled February 18, 1895. On the 24th day of May, 1895, leave 
was given the défendant railway company to file a second amended 
answer, which it did on the same day, and which was duly verifled by 
the vice président of the company. To that second amended answer 
the complainant flled exceptions on the 24th of May, 1895, for imperti- 
nence, and the matters so excepted to were subsequently expnnged by 
order of the court. No other amendment to the answer being made, 
and the cause being at issue, the same was referred, on the 14th day 
of June, 1895, to the master. Among the issues raised by the plead- 
ings, and so referred to the master, was one as to the amount due 
upon the outstanding bonds secured by the mortgage; and the master 
was also directed, among other things, to ascertain and report ail oi 
the property upon which the mortgage was a lien, and to ascertain and 
report whether the mortgaged property could be advantageously sold 
in separate parcels, or whether the same should be sold as an entirety. 
Upon the taking of the proof before the master both parties to the 
suit were represented by their solicitors, and there this stipulation in 
writing was entered into by the respective parties: 

"First. That Bxhlbit No. 4, hereto attached, together with schedules, marked 
'A,' 'B,' '0,' 'D,' 'E,' and 'F,' annexed to said exhibit, contalns a correct de- 
scription of the mortgaged premises, wlth the appurtenances, rights, and fran- 
chises thereunto belonglng, as set forth In the bill of complalnt and mortgage 
therein set forth; and that ail the property, of every kînd and description, men- 
tloned, set forth, described, or referred to In sajd Exhlblt No. — , and in any 
of the said schedules, are embraced withln and covered by the lien of saJd 
mortgage above referred to. 

"Second. That none of the property embraced withln and covered by the lien 
of said mortgage, and herelnbefore referred to, can be advantageously sold In 
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separate pareels nnder any decree of foreclosure that may be rendered In sald 
cause by said court, but that tbe same shcmld be sold as an entirety. 

"TWrd. That thé expansés of said complainant, ti-ustee, in and about the 
exécution of its said trust, aggregate the sum of sixty-seven and l'/ioo 
($67.17) dollars, as per detailed statement this day flled with Eben Smith, Esq., 
master in chancery of said court, to whom this cause has been referred. 

"Foùrth. Tliat the reasonable fées and compensation of Struve, Allen, Hughes 
& McMicken, solicltors and of counsel for said complainant and trustée, may 
be fixed and detennined by this court upon the coming in of the report in this 
cause by said master, and upon the hearing of the same, and that elther party, 
wlth the consent of said court, may introduce proot as to the value of such 
reasonable fées and compensation, and proof as to any additional services ren- 
dered af ter the date hereof. 

"Dated at Seattle this 25th, day of September, 1895." 

In Schedule E, referred to in this stipulation, is embraced 2,500 
sliares of tiie capital stock of tlie Union Depot Company of Spokane 
Falls. Tlie Union Depot Company of Spokane Falls is a corporation 
organized and existing under the laws of the territory (now state) of 
Washington, having its office and principal place of business at the 
city of Spokane Falls, in that state, and was organized for the purpose, 
among other purposes, of acquiring, by purchase, donation, lease, or 
otherwise, lands in Spokane county, and to contract for the construc- 
tion of, and to construct, raiiway passenger dépôts, freight dépôts, 
warehouses, roundhouses, machine shops, cattle yards, grain elevators, 
side tracks, and storage tracks, and any and ail buildings or struc- 
tures useful, necessary, or convenient for raiiway terminais, and to 
carry on and conduct the business of a raiiway terminal company, and 
to provide raiiway terminal facilities at or near the city of Spokane 
Falls, in the territory (now state) of Washington, and to charge reason- 
able compensation therefor, and to acquire, by purchase, lease, or 
otherwise, warehouses, storehouses, elevators, and other structures, and 
to sell, lease, or otherwise dispose of any structures or buildings owned 
or controlled by it. With the Seattle, Lake Shore & Eastern Bailway 
Company and the Washington & Idaho Railroad Company, the Union 
Depot Company of Spokane Falls entered into, on the 14th day of 
October, 1889, a lease, by which the Union Depot Company undertook 
to construct and maintain, on lands which it had acquired and then 
owned, and which are speciflcally described in the lease, for the use in 
common by the two raiiway companies mentioned, and their succes- 
sors and assigns, ail necessary dépôts and other terminal facilities at 
the city of Spokane Falls, for certain considérations and upon certain 
tenus and conditions in the lease mentioned. 

On the 3d day of October, 1895, the master flled his report, to which 
no objections or exceptions were flled by the défendant raiiway com- 
pany, and on the 32d day of I^ovember, 1895, the report coming on 
to be heard, both parties being represented by their solicitors, it was 
by the court in ail things confirmed. The report showed, among other 
things, the number of outstanding bonds to be 5,558, and the amount 
of principal and interest due and unpaid thereon to be $6,446,980. A 
decree and order of sale followed for that sum, together with costs 
and attorney's fées, to procure the reversai of which the présent appeal 
was brought 
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In support of the appeal tlie counsel for the appellant make four 
points: (1) That the court below erred in flnding and decreeing that 
the principal of ail of the outstanding bonds became due and payable 
in July, 1894, by virtue of the déclaration of the complainant; (2) that 
it erred in decreeing that the défendant railway company pay, withiii 
a certain time stated, the principal of ail the outstanding bonds, as 
well as the interest due thereon, as a condition by which to avoid a 
sale of the mortgaged property; (3) that the court below erred in pro- 
viding in the decree for a deflciency judgment in favor of the complain- 
ant and against the défendant railway company; (4) that it erred by 
including in the property decreed to be sold 2,500 shares of the capital 
stock of the Union Depot Company of Spokane Falls. 

The assignments of error by which the appellant seeks to présent 
thèse points are as follows: 

"(8) The court erred In holding that complainant herein dld, on the 30th day 
of July, 1894, elect to dedare, and did déclare and elect, the principal of ail 
outstanding bonds secured by said mortgage to beoome immediately due and 
payable, pursuajnt to the provisions of said mortgage. 

"(9) The court erred in finding, in and by said decree, that $5,558,000 was the 
total principal due on said outstanding bonds at the date of the rendition of the 
decree." i " 

"(12) The court erred in ordering, adjudging, and decreeing herein that this 
défendant pay or cause to be paid to the complainant, on or before the 3d 
day of February, 1896, the sum of $5,558,000, together with the hiterest found 
to be due by the terms of said decree, as hereinbefore stated." 

"(17) The court erred in ordering, adjudging, and decreeing herein that thls 
défendant is personally liable for, and shall pay to the complainant, the amount 
of any deflciency, with interest thereon, which may remain due after the sale 
of the properties of this défendant under the terms of said mortgage, and the 
application of the proceeds thereof, pursuant to the terms of said decree." 

"(23) The court particularly erred in ordering, adjudging, and decreeing that 
2,500 shares of the capital stocli of the Union Depot Company of Spoliane Falls, 
Washington, and a certain leasehold estate for the period of 99 years in and 
to said property leased by said dépôt company to this défendant, in and near 
the City of Spolîane, in the state of Washington, were covered by the terms of 
and ineluded within the said mortgage, and in directing said property to be 
sold, along with the other properties mentioned in said decree, to satisfy the 
amounts by said decree found to be due upon said mortgage. 

"(24) The court erred in ordering, adjudging, and decreeing that the mort- 
gage mentioned and set forth in the bill of complalnt herein should be fore- 
elosed, and the properties described therein and covered thereby sold to satisfy 
the amounts of principal and interest found to be due upon the bonds secured 
by said mortgage according to the terms of said decree." 

Passing the question of the sufiSciency of thèse assignments, we 
think it clear that the appellant's points 1, 2, and 3 are not well taken. 
Points 1 and 2 may be considered and disposed of together. They re- 
late to the inclusion by the court below in its decree of the principal 
sums of the outstanding bonds. Undoubtedly, if the principal sums 
were not due at the time of the trial and judgment, their inclusion 
would constitute such error as would make it necessary to reverse 
the entire decree; for, as said by the suprême court in Eailroad Co. v. 
Fosdick, 106 U. S. 47, 71, 1 Sup. Ct. 10: 

"It is obvious that the finding of the amount due, for nonpayment of which, 
according to the terms of the decree, the mortgaged property is ordered to be 
sold, is the foundation of the right of the mortgagee further to proceed, and a 
substantial error in that finding must, on appeal, vitiate ail sulïsequent proceed- 
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Ings. Unlike a calculable error In the amouflt of a personal judgment, whieJi 
may be cured by a remittitur, It Is otherwlse incurable; for, as it is an illégal 
exaction, made as a condition for preserving the rights of the mortgagor in his 
estate, and, if executed, depriving hlm wrongfully of tbem, it propagates itself 
through ail subséquent stages of the cause." 

It is true, as stated by counsel for the appellant, that by the terms 
ol the mortgage a majority in interest of the bondholders had control 
of the action of the trustée respecting its élection to déclare the prin- 
cipal of the bonds due by reason of default on the part of the mort- 
gagor; for the mortgage in tenus authorized the majority in interest 
of the bondholders to waive the right of élection, and to annul or re- 
verse the élection of the trustée when exercised. But, in saying that 
the committee of the bondholders, through its chairman, after the 
action of the trustée in declaring the principal sums of the outstanding 
bonds due, and before the case was at issue in the court below, an- 
nuUed that action of the trustée, the counsel for the appellant make a 
mistake of fact The basis of that statement by the appellant's coun- 
sel is the letter f rom the chairman of the committee of bondholders to 
the complainant, appearing in the record as of date November 16, 
1894, by which the trustee was requested "to proceed forthwith to 
the foreclosure of said mortgage for the interest past due and unpaid," 
and in which the trustée was informed that "the committee does not 
désire, at the présent time, to déclare the principal of said mortgage 
due, but request that the papers may be drawn on the lines as above 
indicated, namely, unpaid interest." The findings of the master, to 
which no objections or exceptions were taken by the appellant, as 
well as the findings and decree of the court, show that the original 
bill, which was filed December 23, 1893, was flled pursuant to that 
request of the committee of the bondholders. That letter, therefore, 
must hâve been written prior to December 23, 1893. Its date appear- 
ing in the record — ^November 16, 1894 — was, therefore, evidently a 
mistake, the year 1894 being, as stated by counsel for the appel lee, 
erroneously given instead of 1893. Besides, there is in that letter 
nothing whatever to indicate any reversai or annulment by the ma- 
jority in interest of the bondholders of any action of the trustée in 
declaring the principal sums of the bonds due, and nothing to indicate 
that any such élection had been made by the trustée; but, on the con- 
trary, it plainly shows upon its face, as do the findings of the master, 
and the findings and decree of the court below, that that letter was the 
first step taken looking to the foreclosure of the mortgage in question, 
Nearly one year thereafter, and after the défendant railway company 
had entered its gênerai appearance to the original bill, to wit, on the 
28th day of July, 1894, the complainant did exercise its élection, and 
did déclare the principal sums of ail the outstanding bonds due and 
payable because of the default on the part of the défendant railway 
company in the payment of the coupons annexed to the bonds matur- 
ing August 1, 1893, and of its default in the payment of the amount 
required to be paid August 1, 1893, into the sinking fund to be cre- 
ated pursuant to the provisions of the mortgage. So far as the record 
shows, that was the only élection ever made by the trustée, and with it 
there was no interférence on the part of the majority in interest of the 
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bondholders at any time, so far as appears; nor does it appear that 
the majority in interest of the bondholders ever waived such élection 
on the part of the trustée. 

It is, however, f urther insisted on the part of the appellant that the 
élection made by the complainant, after the commencement of the 
suit and during its pendency, declaring the principal sums of the out- 
standing bonds due, constituted subject-matter for a new suit, and 
made a new case which could not be properly brought into the original 
snit by amended bill, and, furthermore, that if it could, such amended 
bill required the issuance of another subpœna, without the issuance 
of which the appearance of counsel thereto for the défendant was 
without effect. The sole office of the writ of subpœna is to bring the 
défendant into court in order that the court may acquire jurisdiction 
over his person. "A gênerai appearance," said the suprême court in 
Creighton v. Kerr, 20 Wall. 8, 12, "waives ail question of the service 
of process. It is équivalent to a personal service." The record shows 
that in this cause the défendant stipulated by its soliciter to file an 
answer to the amended bill upon the merits, in considération of an 
extension of time given it for that purpose, and in pursuance of that 
stipulation did afterwards file such an answer to the amended bill, 
duly verifled by its vice président It thus voluntarily submitted 
itself to the jurisdiction of the court, which was a waiver of the 
service of process having for its object the bringing of the défendant 
into court. The new matter brought into the suit by the amended 
bill was the élection exercised by the complainant declaring the prin- 
cipal sums of the outstanding bonds immediately due and payable. 
This was properly the subject of a supplemental bill ; but, where such 
matter is introduced into the suit by amendment to the original bill, 
objection must be made by demurrer, plea, or answer ; otherwise, it 
is waived. Fost. Fed. Prac. (2d Ed.) § 165; Brown v. Higden, 1 Atk. 
291; Archbishop of York v. Stapleton, 2 Atk. 136; Wray v. Hutch- 
inson, 2 Mylne & K. 235. In this case no such objection was taken. 
On the contrary, the parties stipulated in writing, whereby, in con- 
sidération of an extension of time within which to plead, the défendant 
railway company expressly waived the right to ûle any plea or de- 
murrer, but agreed to file an answer to the merits, which it afterwards 
did, duly verifled by its vice président. 

The third point made on behalf of the appellant is answered by the 
ninety-second equity rule prescribed by the suprême court for the gov- 
ernment of the courts of equity of the United States. It is as follows: 

"In suits in equity for the foreclosure of mortgages In tlie circuit courts of the 
United States, or in any court of tlie territories having jurisdiction of the same, 
adecree may be rendered for any Isalance that may be found due to the com- 
plainant over and above the proceeds of the sale or sales, and exécution may 
issue for the collection of the same, as is provided In the eighth rule of thla 
court regulating the equity practice, where the decree Is solely for the payment 
of money." Insurance Co. v. Keith, 23 O. O. A. 196, 77 Fed. 374. 

By the terms of the decree appealed from, the deflciency judgment 
provided for is not for the beneflt of the complainant, but is in favor 
of the complainant as trustée. The amount of such deflciency, like 
the amount realized by the sale of the mortgaged property, after de- 
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ducting costs et cetera, is to be paid to the bondholders according to 
their respective interests. A spécial prayer for a judgment for such 
deficipucy as may be found to exist, wMle proper and lie better prac- 
tice, is not absolutely essential. Under the prayer for gênerai relief, 
which the amended bill contained, such judgment may be given. 
Story, Eq. PL, §§ 40, 41; 1 Pom. Eq. Jur. 161; Tayloe v. Insurance 
Co., 9 How. 406; Jones v. Van Doren, 130 U. S. 684, 9 Sup. Ct. 685. 

Nor did the court below err in including in its decree of sale the 
2,500 shares of the capital stock of the Union Depot Company of 
Spokane Palis. It is true that that company was an independent 
corporation, organized and existing under and by virtue of the laws 
of the state of Washington; and that the ownership of a portion of 
its stock by the défendant railway company did not and could not con- 
fer upon the latter any power to mortgage the property of the dépôt 
company. Humphreys t. McKissock, 140 U. S. 304, 312, 11 Sup. Ot. 
779. But, while the agreement of lease entered into between the 
Union Depot Company and the Seattle, Lake Shore & Eastem Railway 
Company and the Washington & Idaho Railroad Company, embodied 
in the report of the master, shows that the Union Depot was erected 
upon property belonging to the Union Depot Company, the complain- 
ant, but for the stipulation entered into by counsel for the respective 
parties, might hâve been able to show by proof that the Union Depot 
Company acquired the land upon which the Union Depot was erected 
from the défendant railway company, in considération of the 2,500 
shares of the capital stock of the dépôt company, and that at the time 
of such acquisition the land was subject to the complainant's mort- 
gage. Under such circumstances, the stock representing the interest 
of the défendant railway company in the dépôt used in connection 
with its road might be covered by the complainant's mortgage, and, 
since it is possible that such proof might hâve been made by the com- 
plainant, tiie stipulation of counsel, entered into before the master, to 
the effect that the 2,500 shares of the capital stock of the dépôt com- 
pany were covered by the mortgage to the complainant, must be held 
conclusive of the fact upon the parties. 

In speaking of the binding character upon parties of stipulations be- 
tween their counsel, in regard to proof, Chief Justice Shaw, in the 
case of Lewis v. Sumner, 13 Metc. (Mass.) 269, said : 

"The importance of upholdlng agreements and concessions, like the présent, 
between attorneys and counsel of litigating parties, is greater than It might 
seem at first blush, and is enhanced by our présent practice. In most cases of 
eontroverted facts, many facts are embraced in the issue which are not really 
in dispute between the parties; but each must be prepared to prove ail the 
facts necessary to hls own case unlees he can previously obtaln a concession 
from the adverse party in a form which he can rely upon at the trial. It is, 
therefore, a wise, useful, and bénéficiai practice, resorted to by those who are 
most careful in preparing causes for trial, and a practice well deserving to be 
encouraged by the courts, for the parties, by their attorneys, to obtaln and 
glve mutual concessions, in writing, of ail the material facts not intended to 
be eontroverted, and so narrow the litigation to the précise matters in contro- 
versy. It saves expense, avolds surprise and delay, and often prevents the 
loss of a good cause, by an unexpected call for proof, which could easily hâve 
been obtained if it had been anticipated that such fact would be called in 
question. This practice of admitting facts is the more necessary', since the 
disuse of spécial pleadings, which was designed, and to some estent had the ef- 
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feet, to narrow the Issue on record to some one or a few questions of fact. Thls 
considération renders It important to hold that a lidgant party shall not be 
permitted to daiy the autiiority of his attomey of record while he stands as 
such on the docket. He may revoke Ms attorney's authorlty, and give notice 
of it to the court and to the adverse party; but, while he so stands, the party 
must be bound by the acts of the attomey," 

The shares of stock in the Union Depot Company being thus stipu- 
lated to be covered by the mortgage were, liks ail the other property 
covered by it, embraced by the complainant's bill. Besides, no ob- 
jection was at any time made in the court below to the bill upon the 
ground that the allégations were not broad enough to embrace the 
shares of stock in question ; nor was that objection made in any assign- 
ment of errer. The Judgment is affirmed, with costs. 



DENTON V. BAKER. 

(Circuit Court of Appeals, Ninth Circuit. February 8, 1897.) 

No. 316. 

1. Insoi.vent NationaIj Banks— Jcdgmbnts — Receivers. 

While the receiver of an insolvent national bank may interpose and be- 
come a party to a suit to enforce a claim against the bank, he is not a nec- 
essary party to such a suit, and a judgment rendered against the bank by 
a court of compétent jurisdiction, in a suit to which he is not a party, is 
binding upon the receiver, In the absence of f raud or collusion. 

8. Same — Equity JuRisDrcTiOK— Remedt AT Law. 

The holder of a judgment against an insolvent national bank, recovered 
upon a claim rejected by its receiver, has an adéquate remedy by an action 
at law against the receiver, by the judgment in which the latter may be 
directed to recognize the claim, and he cannot resort tô equity to compel 
the allowance of the claim by the receiver, or enjoin its rejection. 

Appeal from the Circuit Court of the United States for the North- 
ern Division of the District of Washington. 

Frederick Bausman, for appellant. 
L. C. Grilman, for appellee. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 

ROSS, Circuit Judge. This was a suit in equity, to the bill of com- 
plaint in which the court below sustained a demurrer, interposed by 
the défendant, and, the complainant declining to amend, the court dis- 
missed the bill. The appeal brings up the question of the sulflciency 
of the bill. The court below held that it did "not state facts suf- 
flcient to entitle complainant to relief in equity, and that complain- 
ant had an adéquate remedy, if any at ail, at law." Passing the al- 
légations of the bill in respect to the citizenship of the respective par- 
ties, and in respect to the insolvency of the Merchants' National 
Bank of Seattle, and the appointment and qualification of the défend- 
ant, Baker, as receiver of that bank, it allèges that in the month of 
July, 1893, the bank was pressed for money with which to meet the 
dêmands of its creditors, and found itself under the necessity of ob- 
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taining a loan from the National Park Bank of New York; that, in 
order to get the collatéral for such a loan, it borrowed from one 
Angus Mackintosh certain bonds and coupons, and in considération 
thereof did, in writing, under date of July 2G, 1893, acknowledge 
itself indebted to Mackintosh in the sum of f25,000, which sum it 
agreed and bound itself to pay Mackintosh with 8 per cent, intereat 
thereon from July 1, 1893, in the event that it should not return the 
bonds and coupons to him on or before January 1, 1894, which agree- 
ment was, by a resolution of the board of trustées of the bank, duly 
authorîzed; that on the faith of that agreement the baak obtained 
the bonds and coupons from Mackintosh, and used them as collatéral 
security from which to borrow money from the National Park Bank 
of New York, but has ever since failed, neglected, and refused to re- 
turn the bonds and coupons to Mackintosh, or to pay him the consid- 
ération upon which they were obtained, and that neither the bonds 
nor coupons hâve ever been offered or tendered or restored by the re- 
ceiver of the Merchants' National Bank of Seattle to Mackintosh or 
to the complainant; that about two years after the agreement be- 
tween Mackintosh and the Merchants' National Bank of Seattle, — 
that is to say, on or about May 26, 1895, — the Merchants' National 
Bank became insolvent, and, the comptroller of the United States 
having appointed the défendant, Baker, receiver of its assets, the 
comptroller, on June 19, 1895, caused notice to the creditors of the 
bank to be published, requiring ail persons having claims against the 
bank to présent the same to the receiver, with the legaJ proof there- 
of, within three months from that date, and instructed the receiver 
to pass upon the claims presented to him, and to report to him (the 
comptroller) such claims as he might allow, which instructions were 
followed; that on August 15, 1893, Mackintosh flled his claim in the 
sum of $29,250 upon forms of proof fumished by the receiver, and in 
the manner prescribed by his office, annexed to which was a copy 
of the written agreement between Mackintosh and the bank, and a 
copy of the resolution of the board of trustées of the bank authorizing 
the same, which daim the receiver thereupon rejected; that Mackin- 
tosh thereafter, in writing, and for and in considération of the sum 
of 116,000, assigned, tranâerred, and set over to the complainant the 
whole of his interest in the claim; that thereafter, and within the 
time prescribed by the comptroller, the complainant, upon forms sup- 
plied by the receiver, and in accordance with the manner prescribed 
by his office, presented to the receiver a verifled claim in the sum 
of 129,450, with proofs of the assignment of the claim from Mackin- 
tosh to himself, which claim of the complainant the receiver, on Sep- 
tember 27, 1895, rejected, stating that the claim was the same already 
presented by Mackintosh ; that thereafter, and on the 7th day of No- 
vember, 1893, the complainant, as assignée of Mackintosh, did, in the 
superior court of King county, state of Washington, a court of com- 
pétent jurisdiction, bring suit against the Merchants' National Bank 
of Seattle, and did cause the bank to be personally served in the 
county of King, in which it is located and did business; that on the 
SOth day of November, 1895, judgment was rendered and entered in 
the complainant's favor by that court in the sum of $29,716; that 
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thereafter, and on January 15, 1896, on forma supplied from the re- 
ceiver's office, and in the prescribed manner, the complainant pre- 
sented his claim for the amount so adjudged to be due him from the 
bank, annexed to which was a duly-certified copy of the judgment, 
which claim the receiver rejected in thèse words: "I am in receipt 
of jour favor of the 13th instant, inclosing the claim of D. B. Danton 
against this trust for |29,716. That claim I hâve to-day rejected." 
lie bill further alleged that the receiver never at any time assigned 
any reason for rejecting the claim; that from August 15, 1895, to the 
time of the bringing of this suit the receiver had actual knowledge 
of the written agreement of the bank with Mackintosh, and that 
from some time in September, 1893, he had actual knowledge of its 
being assigned to the complainant, and that the judgment bas been 
of public record since November 30, 1895, and that the receiver has 
had actual knowledge of it since January 15, 1896; that at no time 
has either the comptroller or the receiver brought against Mackin- 
tosh or the complainant any action on behalf of 5ie bank or its cred- 
itors, or at ail sought to set aside, cancel, annul, or in any wise rescind 
the agreement between the bank and Mackintosh, or to effect its 
assignment to the complainant, or to impeach, attack, vacate, modi- 
fy, or in any wise alter the complainant's judgment against the bank, 
which still stands wholly unpaid, unreversed, unmodifled, and not 
appealed from. The bill further alleged that the comptroller is pre- 
paring to levy assessments on the capital stock of the insolvent bank 
to create funds for the payment of its liabilities; that in such levy 
he is taking no account of the judgment recovered by the complainant 
against the bank, and that unless défendant, Baker, be restrained 
from rejecting the complainant's daim, the whole of it will be dis- 
regarded by the comptroller, and the latter will not bave évidence 
bçfore him on which to include this daim, and on which to make a 
levy suflQcient to pay it; that the complainant at ail the times men- 
tioned in the bill was, and still is, one of the stockholders of the in- 
solvent bank to the estent of à shares, and that his assignor, Mack- 
intosh, was at ail those times, and still is, one of its stockholders to 
the estent of 600 shares, and that each of them will be included in 
such assessment, and be called upon to pay a proportion of the indebt- 
edness of the bank, and that it is équitable that the assessment in- 
clude the claim of the complainant, to the end that the other share- 
holders may be assessed their due proportion of it, and that Mackin- 
tosh be compelled, as a shareholder, with the others, to be assessed 
his proportion also; and that, if the claim of the complainant con- 
tinue to be rejected by the recdver, irréparable damage and injury 
will be done the complainant, for which he has no plain, speedy, and 
adéquate remedy at law. The prayer was that the défendant receiver 
be restrained from any further rejection of the complainant's claim, 
and that he be compelled to file and allow the same, with interest 
up to the date at which the Merchants' National Bank of Seattle be- 
oame insolvent, and that he be compelled, as such recdver, to approve 
and forward to the comptroller of the currency of the United States 
the claim of the complainant; and for such other and further relief 
aa the equity of the case may require. 
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In the case of Bant of Bethel v. Pahquioque BanE, 14 "Wall. 383, 
397, the suprême court said: 

"Whenever a recelver [of a national bank] l8 appolnted, the comptroUer Is 
required to glve notice of the fact, requesting ail persons havlng claims agalnst 
the association to présent the same, and to make légal proof thereof. Pro- 
vision Is flrst to be made by the comptroUer for refunding to the United States 
any such deflciency In redeeming the notes of the association as Is mentloned In 
the act, and, havlng refunded that amount, the comptroUer Is requlred, in the 
next place, to make a ratable dividend of the money paid over to him by the 
recelver on ail such claims as may hâve been proved to his satisfaction, or ad- 
judlcated in a court of compétent jurisdlction. Claims proved to the satisfac- 
tion of the comptroUer are to be Included in the list, and he Is also to include 
In the Ust aU claims adjudlcated in a court of compétent jurisdiction, whlch 
shows concluslvely that claims dlsallowed by the comptroUer may be prose- 
cuted in a court having jurisdlctlon in such cases." 

In that case the suprême court also held that, notwithstauding the 
insolvency of a national bank, and the appointment by the comp- 
troUer of a recelver of its assets, the corporate franchise of the asso- 
ciation continues, and the association, as a légal entity, continues to 
exist, and is capable of suing and liable to be sued in ail matters in 
which the corporation is interested. It is not denied that the state 
court of King county, Wash., where the corporation was located, and 
where the contract relied on by the complainant was made, was a 
court of compétent jurisdiction for the adjudication of the rights of 
the parties to the contract which forms the basis of the complainant's 
suit, had there been no insolvency proceedings. It follows that it 
was a court of compétent jurisdiction for the adjudication of the 
complainant's claim, the bank having become insolvent, and the re- 
ceiver of its assets having rejected the claim. Undoubtedly, the re- 
celver would hâve been entitled to hâve defended that suit in the 
name of the bank or in his own, and would hâve been permitted by 
the court, upon a seasonable application, to hâve contested the valid- 
ity of that judgment. 

In Bank v. Colby, 21 "Wall. 609, one of the questions was whether 
the property of a national bank organized under the act of congress 
of June 3, 1864, attached at the suit of an individual créditer, after 
the bank has become insolvent, can be subjected to sale for the pay- 
ment of his demand against the claim for the property by a receiver 
of the bank subsequently appolnted; and the court said, among other 
things: 

"It Is too late for counsel to question in this court the rlght of the recelver 
to appear in the state court, and move the discharge of the attachment and 
the abatement of the suit, or to contest the case at the trial. Whatever in- 
formality may hâve existed in the proeeeding, it was walved by the silence of 
the parties. Objections in matters of form to modes of procédure In the court 
below cannot be urged hère for the flrst tlme. But, Independently of this con- 
sidération, we are of opinion that it was a proper proeeeding on the part of the 
receiver to apply to the court below to discharge the attachment on proof of 
the facts presented by him, and the production of his appointment, and the de- 
cree dissolving the association. Invested with the rights of the bank to the 
possession of the property by his appointment, it was his duty to take the nec- 
essary steps to remove the levy." 

In Bank v. Kennedy, 17 Wall. 19, it was held that the receiver may 
sue in his own name or in that of the bank; and, if he may so sue. 
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he may so défend. In the Bank of Betliel Case, above cited, wMIe 
the receiver was not a party to the suit, and does not appear to hâve 
taken any part in it in the suprême court, it appears from the report 
of the case in the suprême court of Connecticut, from which court the 
case was taken to the suprême court of the United States, that the 
suit was there defended by the receiver, by direction of the comp- 
troller of the currency, in the name of the défendant to the suit, for 
the beneflt of the stockholders and creditors of the bank. National 
Bank of Pahquioque v. Bank of Bethel, 36 Conn. 323. But, while 
the receiver of an iasolvent national bank may, in the interest of its 
creditors and stockholders, and for the protection of its assets, inter- 
pose, and become a party to a suit to enforce a claim against the 
bank, it does not follow that he is a necessary party to such a suit. 
The statute creating such banldng institutions, and providing for 
their conduct, and for their management, and for winding them up 
in the event of insolvency, does not require that the suit to establish 
a claim before a court of compétent jurisdiction shall be brought 
against the receiver. The provision of the statute is that : 

"From tlme to time, after full provision lias been flrst made for refunding 
to tbe United States any deficieney in redeeming ttie notes of sucli association, 
tlie comptroller shall make a ratable dividend of tlie money so paid over to him 
by such receiver on àll sucb claims as may bave been proved to bis satisfaction 
or adjudicated in a court of compétent jurisdiction." Hev. St. § 5236. 

Under this language the suprême court, in the case of National 
Bank of Pahquioque v. Bank of Bethel, supra, sustained a suit agaiast 
the insolvent bànk, to which the receiver did not appear as a party; 
and in National Bank of the Commonwealth v. Mechanics' National 
Bank, M U. S. 437, 440, it was expressly held that claims against an 
insolvent bank, whose validity is established by a judgment in a 
court of compétent jurisdiction, and claims that are proved to the 
satisfaction of the comptroller, stand upon the same footing. In that 
case a suit against the insolvent bank for interest accruing after the 
allowance of the principal sum by the receiver was sustained, although 
the receiver was not a party thereto. In the cases of Turner v. Bank, 
26 lowa, 562, and Green v. Bank, 7 Hun, 63, cited and relied on by 
the appellee, it was held that the receiver was a proper party to a 
suit brought in a court of compétent jurisdiction to establish a claim 
against the insolvent bank; but in neither of those cases was it held 
that he is a necessary party to such a suit. Case v. Bank, 100 U. S. 
446, was an action by the Citizens' Bank of Louisiana against the 
receiver of the Crescent City National Bank to recover damages for 
a refusai on the part of the latter bank, prier to its insolvency, to 
permit a transfer of certain shares of its capital stoclc The proof 
showing, and the jury having found, that the Citizens' Bank was 
damaged by that refusai on the part of the insolvent bank in a cer- 
tain sum of money, the suprême court sustained the action against 
the receiver of the insolvent bank, and afQrmed the judgment of the 
lower court, directing the receiver to recognize the Citizens' Bank as 
a créditer for the amount in which it had been damaged, and requir- 
ing him to provide for its payment along with the other creditors of 
the insolvent bank. 
79 F.— 13 
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It résulta, we thînk, from the décisions of the suprême court to 
wMch we hâve referred, that an action to establish the validity of a 
claim against ao insolvent bank may be brought in a court of compé- 
tent jurisdiction against both the insolvent bank and the receiver, 
or against the insolvent bank or the receiver; and if against the re- 
ceiver either jointly with the insolvent bank or against him only^ he 
may be directed by the judgment in the action to recognize the claim, 
and to provide for its payment along with the other claims against 
the bank; and if against the insolvent bank only, it is binding upon 
the receiver, unless void by reason of fraud or collusion. The case 
is analogous to that of a suit brought against a debtor for the recov- 
ery of a debt, after a gênerai assignment of his property made to a 
trustée for the beneflt of creditors. The contract between the debtor 
and creditor would still subsist, and could be enforced by suit against 
the debtor, and a judgment between the original parties on the con- 
tract would necessarily establish the existence and estent of the obli- 
gation between them, as well as against a trustée of his estate for 
the beneflt of creditors. Pringle v. Woolworth, 90 N. Y, 502, 511. 
That was evidently the view taken by the suprême court of the na- 
tional banking act in the case of Bank of Bethel v. Pahquioque Bank, 
supra, where it said : "Claims presented by creditors may be proved 
before the receiver, or they may be put in suit in any court of com- 
pétent jurisdiction as a means of establishing their validity." 14 
Wall. 401. 

The validity of the complainant's claim being thus established 
against the bank, and the receiver continuing to reject it, the claim- 
ant is clearly entitled to some remedy to enf orce his right. That he 
cannot resort to mandamus is conceded by the appellee. The United 
States courts hâve no jurisdiction in mandamus except where the 
right sought is ancillary to their other powers, or to enf orce their 
own judgments. Mcintire v. Wood, 7 Cranch, 504; Bath Ck). v. Amy, 
13 Wall. 244; Rosenbaum v. Bauer, 120 U. S. 450, 7 Sup. a. 633; 
Gares v. Association, 55 Fed. 209. But there is no difflculty in the 
way of the complainant maintaining an action at law against the 
receiver upon the judgment reoovered by him in the state court. 
Hickman v. Maçon Co., 42 Fed. 759; Freem. Judgm. § 432; 2 Black, 
Judgm. § 958, and cases there cited. The judgment in such action at 
law may direct the receiver to recognize the claim of the complainant, 
and to provide for its payment along with ail other claims against 
the insolvent bank. Case v. Bank, 100 U. S. supra. This affords 
complainant a plain, speedy, and adéquate remedy, and therefore he 
cannot resort to equity. The judgment is afllrmed. 
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CENTRAL TEUST 00. v. VALLEY RT. CO. et aL 

(Circuit Court, N. D. Ohlo, E. D. January 2, 1897.) 

Railkoad Compaîîies— Eminbnt Domain— Judgmbnt fob Land Appropriatbd 
— Lien. 

A judgment under Eev. St. Ohlo, § 6448, for the value of laM appro- 
priated by a raili-oad company, in favor of a landowner wlio has failed 
to take proceedings to prevent ttie construction of the road over liis land, 
or to obtain compensation, Is not a lien on the land. 

Doyle & Bryan, for Apolonia Orth. 
Kliae, Carr, Toiles & Gofl, for défendants. 

SEVERENS, District Judge. In this matter the petitioner praya 
that she may be declared entitled to a lien upon tlie property of the 
said Valley Railway Company for the amount of the judgment recov- 
ered by her against the above-named défendant, the Valley Railway 
Company, on the 12th day of April, 1890, in the probate court of 
Summit county. It appears that this judgment was recovered for 
certain real property appropriated by the said railway company, be- 
longing to the petitioner, which had been appropriated and used for 
some time by the railway company, prior to the date of the recovery 
of the above-mentioned judgment. The proceedings for the con- 
demnation of property for railway purposes, where such condemna- 
tion takes place before the appropriation of the property, and 
also where the property has been appropriated before condemnatioo, 
are regulated by the statutes of Ohio relating to that subject. The 
effect of the statute has been construed by the suprême court of the 
state, and such construction is binding upon, and must be foUowed 
by, this court. By the décisions of the said suprême court in the cases 
of Goodin v. Canal Co., 18 Ohio St. 169, and Railroad Co. v. 
Robbins, 35 Ohio St. 531, it would seem that the petitioner, by failing 
to take proceedings for the purpose of obtaining compensation or pre- 
venting the construction of the railroad over her land, is estopped 
from asserting any other remedy than that provided by the twenty- 
flrst section of the act of 1872 (69 Ohio Laws, 95; Rev. St. § 6448), 
whereby she might hâve the value of her land ascertained by a jury, 
and obtain a judgment for the value thereof, to be collected by exécu- 
tion. By this proceeding the judgment is not made a lien or a charge 
upon the land, and there remains to the owner only the right of com- 
pensation. It is only necessary hère to décide that under the twenty- 
flrst section of the act, upon which judgment was recovered, she still 
retains her title, and it would be incongruous that one should hâve a 
lien upon his own land. Doubtless the title remains in her, but she 
may be precluded from asserting that title upon the grounds stated in 
the first of the above-mentioned cases. I think, therefore, that this 
pétition must fail, and that judgment must be entered disallowing 
the same. 
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THIED STREET & SUBUEBAN RY. CO. v. LEWIS. 
(Circuit Court of Appeals, Ninth Circuit. Pebruary 8, 1897.) 

MORTGAGBS — PURCRASE OF MORTGAGED PhEMISES BT RaILROAD COMPAKT— RE- 

CEIVER'S CeRTIFICATES — PrTORITIBS— FORECI.OSTJRE. 

In 1884 tlie W. Oo. mortgagecl to L. certain city lots. In 1891 it sold 
tliem, subject to the mortgage, to a railway company, whieli proceoded to 
erect a power liouse upon tliem, and put them to railroad uses. Subse- 
quently, in a suit brouglit against the railway company, a receiver was ap- 
pointed, wiio operated the railroad under the orders of the court, and, 
to pay operating expenses, issued receiver's eertificates, also under an ordei- 
of the court, whicb made such eertificates a flrst lien on the company's 
property. Upon the request of the certiflcate holders, the railway com- 
pany's property, including the lots, was sold, and the proceeds applied to 
the payment of the eertificates. L. was not a party to this suit, but had 
aetual knowledge of the proceedings. During his opération of the railroad, 
the receiver paid taxes on the property and iuterest on L.'s mortgage. Be- 
fore the order for the sale of the railway company's property, L. commenced 
a suit for the foreclosure of his mortgage. Hdd, that the lien of L.'s mort- 
gage was not extinguished by the proceedings in the suit against the rail- 
way company, nor subordinated to the lien of the receiver's eertificates, 
but that his right to foreclosure of his mortgage was unimpaired. Union 
Trust Co. V. Illinois Midland E. Ce, 6 Sup. Ct 809, 117 U. S. 434, dls- 
tinguished. 

Appeal from the Circuit Court of the United States for the North- 
ern Division of the District of Washington. 

Frederick Bausman, for appellant. 
Morris B. Sachs, for appellee. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 

GILBERT, Circuit Judge. The appellee was the complainant in 
a suit brought to foreclose a mortgage on certain real property in 
the city of Seattle. His supplemental bill alleged, in substance, 
that on May 14, 1884, the Western Mill Company, a corporation, ex- 
ecuted its promissory note to the complainant in the sum of f20,- 
000, payable tbree years after date, with interest at 9 per cent, per 
annum, and to secure the same executed its mortgage on certain lots 
in the city of Seattle; that the interest on said note and mortgage 
lias been paid to December 14, 1893, but not thereafter; that on 
October 14, 1891, the mortgagor sold and conveyed the said mort- 
gaged premises to the Ranier Power & Railway Company, a corpo- 
ration, and that on or about Pebruary 13, 1895, in a cause pending 
in the circuit court of the United States for the district of Wash- 
ington, in which A. P. Fuller was complainant and the Ranier Power 
& Railway Company was défendant, the master in chaneery of said 
court executed and delivered to A. M. Brookes, Angus Mcintosh, 
and Frederick Bausman, who were the purchasers of said lots at a 
sale had to satisfy the decree rendered in said cause, a deed of sale 
to said mortgaged premises, and that on Pebruary 12, 1895, the said 
Mcintosh, Brookes, and Bausman conveyed the same unto the Third 
Street & Suburban Railway Company; that the interest of said 



THIRD STREET & SUBUEBAN RY. CO. V. LEWIS. 197 

last-named corporation is subject to the lien of the mortgage. To 
this bill the Third Street & Suburban Bailway Company, the appe- 
lant, made answer, alleging that the Eanier Power & Eailway Com- 
pany, immediately after receiving its conveyance of said lots from 
the mortgagor, applied the said property to railway uses, and erect- 
ed thereon a power house for its railway; that on June 13, 1893, 
the assets of said Eanier Power & Eailway Company passed into 
the hands of Manson F. Bacchus, receiver in the suit of Fuller against 
said Company, mentioned in the bill; that said receiver, under the 
order of the court, operated the railway properties and power house, 
and on August 8, 1894, under the order of the court, issued receiv- 
er's certiflcates upon ail the property of said railway company, in- 
cluding the lands described in the bill; that the certiflcates were 
by the court adjudged to be necessary, and essential to the contin- 
ued existence of tlie railway company, and were made upon the péti- 
tion of the receiver, showing that the operating expenses of the 
company exceeded its gross receipts, and that, unless money were 
raised by means of thèse certiflcates, the property would hâve to be 
abandoned; and that the order of court made the certiflcates a flrst 
lien upon ail property in the receiver's hands, including the mort- 
gaged premises; that subsequently the certiflcate holders petition- 
ed the court to enforce the lien, and that thereupon, under the order 
of the court, ail the property in the receiver's hands was sold on 
January 28, 1895, as alleged in the bill; that the sale was thereafter 
conflrmed, and on February 12, 1895, the purchasers conveyed the 
same to the Third Street & Suburban Railway Company. The an- 
swer further allèges that the Eanier Power & Railway Company was 
a corporation, organized with railway powers, and owned public 
franchises for railway purposes; that the complainant did not seek 
to foreclose his mortgage at the time of the transfer of the land to 
said corporation, but forbore to do so for more than two years fol- 
lowing, during which period the mortgage was overdue, but that 
he accepted interest on the loan from said railway company, and 
thereafter accepted interest from the receiver; that the receiver, 
before the foreclosure suit was begun, paid taxes and insurance 
upon the lands to the amount of |3,000; that, while the complain- 
ant was not a party to tlie suit in which the receiver's certiflcates 
were issued, he had knowledge of that suit and of the receivership, 
and accepted interest from the receiver, with knowledge of the liti- 
gation, and of ail the facts alleged in the answer, and during the 
space of eleven months forbore to foreclose his mortgage, and per- 
mitted the receiver, with the trust funds, to protect the mortgaged 
property; that about three months before the issuance of the re- 
ceiver's certiflcates he caused his appearance to be entered in said 
cause, for the purpose of obtaining leave to sue the receiver, but 
did not ask to be made a party to the cause, nor did he serve notice 
of his appearance upon any of the parties; that the sale under the 
receiver's certiflcates was known to the complainant both before and 
after its date, but he has not sought to disturb it, or flled objection 
thereto. A demurrer to the amended answer was sustained by the 
circuit court, and, the défendant answering no further, a decree of 
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foreclosnre was thereupon entered. The order sustaining the de- 
inurrer is assigned as error on the appeal to this court. 

It is contended by the appellant that by virtue of the facts set 
forth in its amended answer the complainant's mortgage lien has 
been extinguished, and that the appellant holds its property under 
the title acquired at the judicial sale, which was made to satisfy the 
receiver's certificates, free from ail prier încumbrances. It is not 
contended that the lien of the complainant's mortgage has been 
adjudged to be second to that of the receiver's certificates upon a 
hearing had to détermine the respective rights and priorities of those 
incumbrances, nor that the complainant has had his day in court, 
but it is urged that the actual knowledge which the complainant 
had of the proceedings of the court, the issuance of the certificates, 
the adjudication of their necessity and of their priority, is tanta- 
mount to légal notice or service of process upon him. To sustain 
this View of the law, we are referred to the décision of the suprême 
court in Union Trust Co. v. Illinois Midland E. Oc, 117 U, S. 434, 
6 Sup. et. 809, in which it is said: "A full opportunity, as in this 
case, to be heard on évidence as to the propriety of the expenditures 
and of making them a first-class lien, is judicially équivalent to 
prier notice. The receiver, and those lending money to him on cer- 
tificates issued on orders made without prior notice to parties in- 
terested, take the risk of the final action of the court in regard to 
the loans. The court always retains control of the matter. Its 
records are accessible to lenders and subséquent holders, and the 
certificates are not negotiable instruments." This expression of 
opinion was uttered in the case of a foreclosure of railroad mort- 
gages, in which the court had had occasion to advert to the nature 
of that class of liens, and the necessity for preserving the road as 
a going concern, together with its franchises, not only for the bene- 
fit of the corporators, but as a public highway, and had said that 
its creditors, or the holders of its obligations, must necessarily be 
held to hâve received the same in view of thèse peculiar facts, and 
with the understanding that, if the company fall into insolvency, and 
its alïairs corne into a court of equity for adjustment, it may become 
necessary to make repairs, or pay the costs of opération, and for that 
purpose to borrow money upon the crédit, not only of its earnings, 
but of its corpus. The court held, it is true, that the certificates of 
receivers might, in case of urgency, where légal notice was not 
practicable, be issued under the order of the court for the préserva- 
tion of the property and the protection of the bondholders, and that 
in such a case prior notice to incumbrancers or to ail the parties 
iaterested was not absolutely necessary, but that the question of 
the priority of such receivers' certificates over the liens of persons 
to whom notice was not given, or who did not consent, might be 
subsequently adjudicated, and that the takers of such receivers' 
certificates must be expected to receive the same subject to such 
contingency. But the facts upon which the décision was rendered 
in that case diff er in substantial f eatures from the présent case. 
The complainant hère did not lend his money upon railroad security. 
He loaned it upon lots in a city, which were subsequently sold to a 
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street-railway company subject to his lien, and by tbe latter were 
used as the site of a power bouse. The fact that he failed to fore- 
close his mortgage immediately on such transfer, or that he receiv- 
ed from the railway corporation, or from the receiver appointed 
subsequently in a suit against said corporation, the interest which 
came due upon his mortgage, does not in any way change his rights, 
or estop him to enforce his lien as an ordinary mortgage upon real 
estate. Assuming it to be true that he had actual notice of ail the 
steps taken in the suit in which the receiver's certiflcates were is- 
sued, and that he made no appearance in said court, and no opposi- 
tion to said proceedings, he is not thereby precluded from proceed- 
ing to foreclose his mortgage upon default of the interest on the 
same. The foreclosure suit was begun some two months before 
the hearing on the pétition for the order to sell the real estate to 
satisfy the receiver's certiflcates. The holders of those certiflcates 
and the parties to that suit had the opportunity to cause the com- 
plainant to intervene in said proceedings, and submit to the court 
the question of the priority of his lien. They declined to do so. 
They were chargeable with the record notice of his lien from the 
flrst, and the complainant, in view of their conduct, might justly as- 
sume that it was not their intention to dispute his prior lien, or to 
attempt to create a lien in advance thereof , and that in selling the 
property as the same was sold, in a proceeding to which he was not 
made a défendant, it was the intention to recognize his mortgage and 
to sell the property subject thereto. In making the expense of 
operating a railroad a charge upon it in préférence to the mortgage 
liens, courts of equity bave acted with extrême caution, and hâve 
exercised the extraordinary power only upon the theory that the 
holder of such a mortgage lien takes the same subject to the im- 
plied condition that, in case of the insolvency of the railroad com- 
pany, it may become necessary, under a receivership, to borrow money 
for the purpose of preserving its value and protecting its fran- 
chises for the beneflt of ail interested therein. The power has gen- 
erally been exercised only after notice to ail parties to the litiga- 
tion; and if, without such notice, or if before the time when the prior 
lien holders become parties to the suit, receivers' certiflcates are 
issued by authority of the court, such prior lien holders, when they 
are subsequently brought before the court, will always be given 
the opportunity to contest the priority of the receivers' certiflcates 
over their liens. In Mercantile Trust Go. v. Kanawha & 0. Ry. Co., 
7 G. G. A. 3, 58 Fed. 6, it was held that the holder of a receiver's 
certificate is put upon inquiry as to ail that has been done in the 
litigation in which the certiflcate was authorized, and that he is 
charged with notice of ail subséquent proceedings therein, and of 
the fact that by the final action of the court the validity of the cer- 
tiflcate may be prejudicially affected; and that a final decree in a 
foreclosure suit against a railway company, vesting the purchasers 
at the foreclosure sale with a title free from ail liens for receiver's 
debts, opérâtes to set aside so much of a previous order as has made 
the receiver's certiflcates a paramount lien on the road. But the 
mortgagee in this case does not stand in the attitude of the ordinary 
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lender of money upon railroad security. His loan was made upon 
real estate only, and not in contemplation of its subséquent applica- 
tion to railroad uses. Upon what principle of equity can it be 
said that his mortgage bas become subordinated to tbe uses for 
wbicli the property was tbereafter devoted, so tbat it bas lost its 
character of a mortgage upon real estate, and bas now, by virtue of 
the insolvency of the railway company, become extinguisbed by a 
lien created by a receiver for the purpose of maintaining other prop- 
erty of the company? At the time when the mortgage loan was 
made. the security presumably was, and still is, of sufûcient value 
to satisfy the complainant's lien. For the protection of that lien, 
he bas not, so far as the facts are disclosed in the pleadings, re- 
quired the intervention of a court of equity, nor is it shown that 
any expansé bas been incurred by the receiver which was necessary 
or advantageous to the protection of his security. 

The appellant insists that there is ground for the équitable pre- 
ferment of the receiver's certiflcates over the complainant's lien, in 
the fact that the receiver, before the commencement of this fore- 
closure suit, paid ont of the assets of said railway company, for In- 
surance and taxes on the mortgaged property, the sum of $3,000, 
thereby reducing the assets of the company, and in part creating the 
necessity for the issuance of the certiflcates. We are unable to 
see how this contention can be sustained. If the receiver paid taxes 
and insurance, it was in the discharge of his duty, and in the course 
of business, and for the purpose of protecting the property as it 
was, and possibly for the purpose of averting a suit by the complain- 
ant to foreclose his mortgage. The greater portion of the sum so 
paid is evidently on account of the improvements placed upon the 
property by the railway company, and not for taxes upon the lots 
which were the subject of the complainant's mortgage. If the taxes 
had remained unpaid, they would now be an additional charge upon 
the real estate, and the complainant, in his decree of foreclosure, 
would be entitled to hâve that amount also paid out of the security. 
The mortgage contemplated this, and it is not shown that the value 
of the property is inadéquate to meet such increased charge upon 
it. In any view of the facts alleged in the amended answer, they 
constitute no défense to the bill, and the demurrer was properly sus- 
tained. The decree will be conflrmed, with costs to the appellee. 



SULLIVAN V. BECK et al. 

(Circuit Court, D. Indiana. March 22, 1897.) 

1. Validitt of Contract Made by Foreign CoKPOiiATioif — Failttei! ov 
Agent to Compta' with Stattjtb. 

A contract made by the agent o£ a foreign corporation in tlie state &f 
Indiajia is valld, altliough tlie agent may not liave complied with sections 
8453, 3454, 2 Burns' Rev. St. Ind. 1894 (sections 3022, 3023, Rev. St. Ind. 
1881), requiring the agents of foreign corporations to do certain things be- 
fore entering upon the duties of tlieir agency in the state, as the only inhibi- 
tion of the statute is that the contract shall not be enforced In the courts 
of the state before compliance with thèse sections. 
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2. CONTRACT Enforcbd bt Fédéral Cocet althoxjgh hot Enforceablb ht 
State Court. 

Where a state statute provides that contracts made by foreign corpora- 
tions shall not be enforced In the courts of the state before compliance with 
certain requlrements of the statute, the prohibition will not be extended to 
suits brought In the fédéral courts, the contracts not being void. 

Floyd A. Woods, Lorin C. Collins, Jr., aûd William Meade Fletcher, 
for complainant. 
F. Winter and Jolin L. Lewis, for défendants. 

BAKEE, District Judge. Bill by receiver of the American Build- 
ing, Loan & Investment Society of Chicago, a corporation organized 
under the laws of Illinois, to foreclose a mortgage on real estate situ- 
ated in this state executed by défendants to said society. The loan 
was made, and the note and mortgage in suit therefor were executed 
by and through an agent of said society with the défendants in this 
state on September 29, 1890. To this Mil the défendants hâve flled 
a plea in abatement, grounded on sections 3453, 3454, 3456, 4464, 4483, 
2 Burns' Eev. St. Ind. 1894 (sections 3022, 3023, 3025, Eev. St. Ind. 
1881), which it is claimed preclude the maintenance of this suit, be- 
cause the provisions of said sections hâve not been complied with. 
Section 3453, Eev. St. 1894 (section 3022, Eev. St. 1881), provides that: 

"Agents of corporations not incorporated or organized in this state, before 
entering upon the dutles of thelr agency in this state, shall deposit in the 
clerk's office of the county where they propose doing business therefor the 
power of attomey, commission, appolntment, or other authority under or by 
virtue of which they act as agents." 

Section 3454, Rev. St. 1894 (section 3023, Kev. St. 1881), provides 
that: 

"Said agents shall procure from such corporations, and file with the clerk 
of the circuit court of the county where they propose doing business, before 
commencing the duties thereof , a duly authenticated order, resolution, or other 
sufficient authority of the board of directors or managers of such corporations, 
authorizing citizens or résidents of this state having a clalm or demand against 
such corporation arlsing out of any transaction in this state with such agents, 
to sue for aud maintain an action in respect to the same In any court of this 
state of compétent jurisdictlon, and further authorizing service of process in 
such action on such agent to be valid service on such corporation, and that such 
service shall authorize judgment and ail other proceedings against such corpora- 
tion." 

Section 3456, Eev. St. 1894 (section 3025, Eev. St. 1881), provides 
that: 

"Such foreign corporations shall not enforce, in any court of this state, any 
contracts made by their agents or by persons assuming to act as their agents, 
before a compliance by such agents or persons acting as such with the pro- 
visions of sections 3453 and 3454 [sections 3022, 3023] of this act." 

In the view which the court takes of this case, it does not become 
important to set out sections 4464, 4483, Eev. St. 1894. PlaintifE haa 
set down the plea for hearing, and insists that the same is not sufQ- 
cient to abate the maintenance of the présent suit. 

Section 3456, Eev. St. 1894 (section 3025, Eev. St. 1881), does not 
purport to invalidate any contract entered into before compliance with 
sections 3453, 3454, Eev. St. 1894 (sections 3022, 3023, Eev. St. 1881). 
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'A contract so made is valid. The only inhibition is that it shall not 
be enforced in the courts of the state before compliance with those 
sections. Such has been the uniform construction placed upon thèse 
sections of the statute by the suprême court of this state. Machine Co. 
V. Caldwell, 54 Ind. 270; Domestic Co. v. Hatfleld, 58 Ind. 187; Daly v. 
Insurance Co., 64 Ind. 1; Manufacturing Co. v. Brown, Id. 548; Insur- 
ance Co. T, Wellman, 69 Ind. 413; Elston v. Piggott, 94 Ind. 14; 
Guarantee Co. v. Cox (Ind. Sup.) 42 N. E. 915; Wiestling v. Warthin, 
1 Ind. App. 217, 27 N. E. 576. Can the national courts be called 
upon to enforce the provisions of section 3456, Rev. St. 1894 (section 
3025, Rév. St. 1881)? In terms, the prohibition of this section only 
applies to courts of the state, and I am of opinion that it is not the duty 
of this court to extend its application to suits brought hère. This 
view finds support in Hervey v. Eailway Co., 28 Fed. 169, and in 
Farmers' Loan & Trust Ca t. Chicago & N. P. R. Co., 68 Fed. 412. 
The note and mortgage in suit having been executed in 1890, and 
béing valid and enforceable at the time of their exécution, sections 
4464, 4483, Rev. St. 1894, which were enacted three years after their 
date, cannot affect their validity, or defeat the right of the receiver 
to enforce them. The plea is therefore insufQcient, and is overruled, 
with leave to the défendants to answer. 



liACKAWANNA IRON & COAL CO. et al. v. FARMERS' LOAN & TRUST 

00. et al. 

(Circuit Court of Appeals, Fifth Circuit. February 25, 1897.) 

No. 503. 

RAII.ROADS— Appointment OF Rbceivkr— Debts Entitlbd to Préférence. 
Ttie purcliase by a rallroad company, under contracts made from about six- 
teen months to over two years before the appointment of a receiver, of some 
20,000 tons of steel rails, to replace the old and deteriorated rails witii whieh 
its tracks were laid, to be paid for by its notes, due in sis months, renewa- 
ble for six months longer at the railroad company's option, is not a pur- 
chase of supplies in the ordinary opération of the road to keep it a going 
concern, so as to authorize the court appointing the receiver to give the 
debt a préférence over the mortgage debt. 

Appeal from the Circuit Court of the United States for the Eastem 
District of Texas. 

On February 16, 1885, the Southern Development Company filed its bill of 
complalnt in the United States circuit court for the Eastem district of Texas 
against the Houston & Texas Central Railway Company, in a cause known as 
"Cause No. 1^" of the equity docket of that court. The complainant alleged 
that the railway company -was indebted to it in the sum of about $600,000 for 
money loaned at various tlmes, and prayed for the appointment of a receiver. 
On February 21, 1885, recelvers were appointed, and they took possession of 
ail the property of the railway company. On April 18, 1885, the Southern De- 
velopment Company flled its supplemental and amended bill in cause No. 185, 
whereby it made N. S. Baston and James Rintoul and the Farmers' Loan & 
Trust Company défendants in their capacity of trustées of the various mort- 
gages on the property of the railway company. The Southern Development 
Company further prayed by said supplemental and amended bill that an ac- 
count be taken of the several amounts due it by said railway company, as 
also of ail sums due to ail the other creditors of said railway company who 
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migbt intervene for the protection of tlieir claims. An aceountlng was aiso 
asked of ail amounts paid by the railway company to any of Its mortgagees 
or bondholders, of aU amounts paid for interest on bonds and of other items 
specifled in the pleadings. The Southern Development Company prayed that 
the amounts wliich the aceountlng would show it to be entitled to, be dedared 
liens on the net eamings of the railway company and upon ail its property, 
superior in rank to the claims of the trustées and to the mortgage bonds and 
coupons issued under Tarions deeds of trust exeeuted by said railway com- 
pany. On September 12, 1885, the Lackawanna Company intervened in cause 
No. 185, and prayed that an aceount be had of the sum which the railway com- 
pany owed it on certain contracts to be hereinafter mentioned more fully, and 
that its claim be decreed to be paid out of the net revenues of the railway com- 
pany, and declared to be a lien thereon superior in rank to the claim of the trus- 
tées and mortgage bonds and coupons. The biU of complalnt of the Southern 
Development Company in cause No. 185 was, upon the demurrer of the trustées, 
dismissed on May 27, 1886, without préjudice to the rights of complainants 
to assert their rights, if any they had. The decree discharged the receivers 
in cause No. 185. They were ordered to turn over ail the property of the 
railway company to other receivers, who had theretofore, in causes kiiown as 
equity causes Nos. 198, 199, and 201 of the docket of said court, been appointed 
joint receivers of the property of the railway company, on the application of 
the trustées under varions deeds of trust bearing on the property. The re- 
ceivers In cause No. 185 dellvered possession of the property to the receivers 
in causes Nos. 198, 199, and 201 on July 10, 1886. The three causes Nos. 198, 
199, and 201 were Consolidated as "Consolidated Cause No. 198." In this 
cause, the Lackawanna Company, on November 26, 1886, filed its intervention, 
praying substantially for the same relief it had prayed for in cause No. 185. 
A final decree of foreclosure was rendered in cause No. 198 on May 4, 1888. 
and, on, September 8, 1888, ail the property of the railway company was sold 
and one George E. Downs became the purchaser of the Waco & Northwestern 
Division of the raUway company. But his purchase was made subjeet to the 
mortgage which was subsequently foredosed In equity cause No. 227 of the 
docket of said court, and subjeet also to the rlght which the court reserved to 
charge upon the property the payment of any amount that might be found 
due by reason of intervening pétitions pending in cause No. 198, and which 
might be found to be entitled to priority over the mortgage in that cause. 
The mortgage foreclosed in cause No. 227 Is known as the "Waco and North- 
western Division First Mortgage," and is a différent mortgage from the mort- 
gages upon which the other causes were based. It bore only on the Waco & 
Northwestern Division of the railway company. On November 3, 1891, the 
Lackawanna Company, in cause No. 227, filed its Intervention, which is now 
before this court. It is substantially the same as the interventions it filed 
in causes Nos. 185 and 198. Subsequently to the final decree of May 4, 1888, 
to wlt, on April 20, 1889, the Lackawanna Company filed its pétition in cause 
No. 198, praying that the receivership therein should continue over the property 
then in the possession of the court, until its claims should hâve been flually 
decreed and paid. On this pétition an order was made ordering the receiver to 
retain possession of the property until the further order of the court It was 
also ordered that the receivership which had theretofore been ordered in cause 
No. 227 should be concurrent with tlie receivership in cause No. 198, and that 
the receiver should keep separate accounts of the earnings and expenses of the 
Waco & Northwestern Division. On October 21, 1895, Moran Bros, and Henry 
K. McHarg, holders of bonds secured by the mortgage or deed of trust which 
is the subjeet of cause No, 227, intervened in that cause pro interesse suo. 

The intervention of the Lackawanna Company in cause No. 227, which is now 
before this court, allèges that on December 28, 1882, on April 26, 1883, and on 
October 30, 1883, under three contracts respectively bearing said dates, it 
agreed to furnish to the Houston & Texas Central Kailway Company about 
20,000 tons of steel rails at priées stated in the contracts, and that upon the 
delivery of each 560 tons of rails payments were to be made in cash or in notes 
of the railway company, payable in six months from the average date of de- 
livery of the rails, with Interest at 6 per cent, with the privilège of renewing 
the notes before maturity for a further tenn of six months, by giving new 
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notes and paying interest for the additlonal six months at 6 per cent. The 
Intervener allèges that it delivered 5,009 tons of rails under the second contract, 
of date April 26, 1883, for which It received the promlssory notes of the rail- 
way Company; and that, under the third contract, of date October 30, 1883, 
It delivered about 8,552 tons of rails, for which it also received promlssory 
notes of the rallway company. The balances now claimed are $6,426.51 for 
rails c)aimed to hâve been used on the Waco & Northwestern Division under 
the second contract, and $99,300.64 for rails claimed to hâve been used on the 
same division under the third contract. Intervener allèges that the rails which 
it furnished were employed for the usef ul improvements and neeessary repairs 
of the main line of the railway company and of its Western Division; that 
the rails were so absolutely neeessary to the railway company to replace the 
old Iron with which its tracks were laid that it is doubtful whether the rail- 
way company could hâve maintained its existence without them, and that 
prier to the improvement of the railway by means of the rails accidents to 
life and limb and damage to property were so great, owing to the condition of 
the tracks of said company, that the name of the Houston & Texas Central 
Kailway Company became a terror to the traveling and shipping public, and 
a by-word and a reproach. The intervener further allèges that by means of 
the rails furnished by it the railway has been kept in safe running order, the 
business increased, and the railway rendered more valuable to the bondholders. 
It is also alleged that the indebtedness was contracted in considération of the 
promise of the railway company to pay the same out of its earnings, and 
that intervener made the contracta under the expectation and belief that its 
claim would be paid out of the earnings, by préférence over the bondholders. 
The intervener further allèges: "That it is provided by the varions deeds of 
trust securing the mortgage bonds upon the various portions of the railway 
of the railway company that the trustées of such mortgages, if they acquire pos- 
session of said railway under said mortgages, shall pay any floatlng debt or 
debts of said company out of the gross earnings of the said railway; and that 
under and by virtue of said provision your petitioner's daims aforesaid are 
speeially made preferred elaims upon the gross earnings of said railway, and 
enjoy prlorlty over ail mortgages bearing upon the same, and are entitled to 
be paid out of the gross earnings of said railway before said earnings are ap- 
plied to the payment of any incumbrances whatsoever upon the same; and 
that your petitioner made the loans hereinabove described relying upon the said 
clause in the said mortgages, and in the expectation tliat the said company 
would comply with the obligation therein recognized by itself and b,y its mort- 
gage bondholders, and that it would pay your petitioner's said claim before 
applying any part of its gross earnings to the payment of coupons or other 
bonded indebtedness. That said company and Its bondholders are thus not only 
by law, but by contract, obligated to apply current earnings to payment of 
current expenses, and that such elaims for current expenses are speeially made 
preferred elaims upon the gross earnings of said railway over ail elaims of 
bondholders." It Is also alleged that the railway company has not only failed 
to pay, but has used a large amount of the earnings for the payment of coupons 
on the bonds secured by the mortgage upon which a bill of foreclosure was 
filed in the cause. Intervener allèges and elaims that the revenues of llie rail- 
way company should be applied to the payment of the claim for rails by préfér- 
ence over ail bondholders and coupon holders. 

By proper pleadings the Farmers' Loan & Trust Company, complainant in 
cause No. 227, on December 7, 1891, and Moran Bros, and Henry K. McHarg, 
Interveners, on January 13, 1896, objected to and opposed the allowance of the 
demand of the Lackawanna Coal & Iron Company as a preferential claim. 
Moran Bros, and Henry K. McHarg speeially pleaded the statute of limitation 
of two and four years. The matter of the intervention of the Lackawanna 
Company was referred to a master, who reported adversely to the demand. 
The master's report was not excepted to. Inter aUa, the master reports the 
foUowing findings: On December 28, 1882, intervener entered into a written 
contract with the railway company to deliver to it 5,000 tons of steel rails 
In March, April, and May, 1883, payment to be made in cash on delivery ot 
the rails, or in notes of the purchaser, payable at six months, with 6 per cent. 
annual interest. Under this contract, 5,020 tons of rails were delivered, In 
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payment of whieh the raJlway company executed Its 10 promissory notes to 
the intervener, payable at six months, amounting, with interest, to $206,- 
932.16; ail of which notes were either paid at maturity or at tlie maturity of 
other notes given in renewal. On April 26, 1883, another written contract was 
entered into by the same parties for tlie delivery of 5,000 tons of rails during 
August, 1883, or earlier, if called for; payment to be made in casb or in notes 
of the purchaser payable at six months with 6 per cent. annuaJ interest. This 
contract provided that the railway company should hâve the privilège to renew 
the notes before their maturity for a further term of six months, by paying the 
interest, 6 per cent., or adding the interest to the new notes. Under this con- 
tract, 5,009 tons of rails were delivered during June, August, and September, 
1883, and 10 promissory notes, payable at six months from their dates, dated 
on divers days in June, August, and September, 1883, and aggregating, with 
interest, $201,346.64, were delivered to intervener. As thèse notes matured, 
payment of so much of the debt as was not satisfied at maturity was extended, 
until in process of such settlement and extension the railway company, in 
settlement of the balance due under the contract of April 26, 1883, delivered 
to intervener eight promissory notes, payable at four months from their dates, 
dated on divers days in September, October, and December, 1884, and aggre- 
gating $118,000. During the negotiations between intervener and the railway 
company, which resulted in the exécution of thèse renewal notes, intervener 
demanded that the railway company should secure the renewal notes by the 
hypothecation of coUaterals, and in response to such demand the railway com- 
pany hypothecated with the intervener 170 first mortgage bonds of the Gai- 
veston, Harrisburg & San Antonio Itailway Company, which, by agreement of 
counsel, are admitted to be worth $157,250. On October 30, 1883, the same 
parties entered into another written contract, similar in gênerai terms to the 
other contracts, and containing the clause securing to the railway company 
the privilège of renewing the notes and providing for the delivery of 10,000 
tons of Steel rails between February 1, and August 1, 1884. Under this con- 
tract, intervener delivered 8,552 tons of rails during February, March, April, 
and May, 1884. Through error, eight notes, in payment of rails supplied under 
this contract, dated on divers days in February and March, 1884, were made 
payable at 12, instead of 6, months. They were, however, accepted by Inter- 
vener. Afterwards, in April and May, 1884, the railway company, in settlement 
of the balance due on the 8,552 tons of feils delivered under the contract of 
October 30, 1883, delivered to intervener nine promissory notes, payable at 
six months from their dates, and renewable for a like term, at the maker's 
option. Each of thèse notes was renewed for six months. ïhe 17 notes given 
under this contract were dated on divers days in February, March, October, 
and November, 1884, and aggregate $327,175.50. 

The master's report also contains the following findings: "I find that nè- 
gotiable promissory notes were given petitioner by the défendant company 
for ail rails sold under the three contracts; that aJl of said sales were made 
on a stated crédit for a iixed period of time, viz. six months after the average 
date of each delivery, and that said défendant company had the right, under 
said contracts, to extend the time six months longer from the maturity of said 
notes; that such extensions were made for the accommodation and to suit 
the convenience of said défendant company, and that said extended negotiable 
notes remaining unpaid matured, as shown above in clauses 2 and 3, during 
the months of February, March, April, and May, 1885. I find that ail the 
rails delivered under the first contract, and about one-half of the rails de- 
livered under the second contract, were paid for by the railway company prior 
to the appointment of any receiver of said property; but that the remaining 
half under the second contract, and ail rails fumished under the third contract, 
are not paid for. I find that the rails furnished under the second contract were 
fumished under a contract made a year and ten months prior to the aiipoint- 
ment of the receiver in cause No. 185, and about three years and three months 
prior to the appointment of the receiver in Consolidated cause No. 198, and 
about six years prior to the appointment of the receiver in this cause. I find 
thiat the rails furnished under the third contract were furnished under a 
contract made about sixteen months prior to the receivership in cause No. 185, 
a.nd about two years and nine months prior to the receivership in Consolidated 
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cause No. 198, and about flve years and six months prior to the appointaient 
o£ the recelyer In this cause. • * • i find that tbe debt for wMcli tlie Lacka- 
wanna Company claims payment in Its pétition hereln cannot be classed as a 
current debt made in tlie ordinary course of business, as those terms seem 
generally to be understood, yet It appears that at the time when the contracta 
hereinbefore mentloned were entered Into between said Lackawanna Company 
and the défendant rallway eompany the condition of the track of the défendant 
rallway eompany was such that the demand for new rails upon the most worn 
portion of the roadway was practically Imperatlve. For a number of years prior 
to Deeember, 1882, only about 5,000 tons of new rails had been purchased. 
The road north from Houston for 90 miles was built in 1857, 1861, and thence 
northward to Denison, 1867-1872. The Western Division, leading to Aastin, 
was constructed in part prior to 1861, and completed in 1873, and the Waco Di- 
vision was completed about 1875. The condition of thèse roads was bad, ex- 
cept such portions as had been relaid wlth 5,000 tons of rails purchased prior 
to Deeember 28, 1882. There was continuai breakage of rails and wreeking 
of trains; the track was unsafe, and was generally so regarded, not only by 
'railroad men,' but by the traveling public; the damage to merchandise, roUing 
stock, etc., was continuons, and the need for new rails appears to hâve been 
'absolutely necessary as a préservation of human llfe, the loss of whleh was 
llable to occur at any moment.' I find that when the aforesald contracts were 
made wlth the said Lackawanna Company both seller and buyer expected 
the debts to be paid from the net income of the rallway; that the crédit ex- 
tended under said contracts was at the request of and for the accommodation 
of the défendant railway eompany, and upon Its gênerai crédit. That said 
sales were made without any stipulation that security should be glven by the 
défendant eompany for said rails, or that payment therefor should be made ont 
of any particular fund, or In any partlcular way; that said sales were for an 
unusually large amount of rails, and the défendant was unable to pay cash 
therefor, and there was no other way of obtainlng said rails except upon crédit; 
and petltioner hereln, at the time of said contracts and sales, had knowledge 
of the mortgage of June 16, 1873, given by the défendant rallway eompany upon 
the properties of Its Waeo & Northwestern Division to secure the first mortgage 
bonds, which said mortgage has been hereln foreclosed. • • • i find In the 
mortgage glven by the Houston &, Texas Central Kailway Company to the 
Farmers' Loan & Trust Company, trustée, dated June 16, 1873, being the same 
mortgage declared on hereln, the fdllowlng provisions: 'And In case the said 
Houston & Texas Central Kailway Company shall fail to pay the principal, 
or any part thereof, or any Installment of the Interest, or any part thereof, 
or any of the said bonds at any time when the same shall become due and 
payable according to the ténor thereof, and for slxty days after having been 
demanded, it shall be compétent for the said trustée, Its successors or asslgns, 
to enter upon the said rallway, and the promises and property herein conveyed, 
by Its attomeys and agents, and take possession of the same without let or 
hindrance of the said first party, and every part and parcel thereof, and the 
appurtenances, and appoint an agent to operate and manage the same and 
receive the revenue and Income thereof, applying the said funds, after deduct- 
Ing taxes, necessary expenses, and counsel fées, to keep the same in good order 
and repair, and the surplus to pay the principal and interest of ail the bonds 
which may be due and outstandlng and secured hereby, pro rata, and there- 
after to the payment of any contributions due to the sinking fund herein estab 
lished. And upon the request of the holders of one-flfth in amount of the bonds 
so in default which may be at any time outstandlng under this deed of trust, 
It shall be the duty of said second party, by its président or agent duly ap- 
pointed In Its behalf, to enter upon and take actual possession wlth or without 
entry or foreclosure of said railway and property herein described, and ail and 
singular each and every part and parcel thereof, and assume Its management, 
until the arrears of both principal and Interest be paid, or the property sold 
as hereln prescrlbed, receivlng the rents, revenues, and Income thereof, and 
applying them in the same manner as above stated. * • * It Is, however, 
expressly agreed that the said party of the first part may dispose of the cur- 
rent net reveilues and income of ail the said property and rallway hereby con- 
veyed in such manner as It shall deem best, untll default shall be made in the 
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payment of the interest or principal of sald bonds, or of aay one or more of 
them, and shall hâve the right to sell and dispose of any of such real estate or 
other property as it may own or acquire, whlch may net be needed or required 
for tbe purposes and business of the said Waco & Northwestern Division, ex- 
cept in tbe case of the six thousand acres per mile of completed road, and wliich 
sale and conveyanee of such outside property shall transfer the said property 
and title free from incumbrance of this mortgage or deed of trust, and to change 
its traclis, and make any and ail altérations necessary for the benefit of tlie 
same.' I flnd that there is no provision in said mortgage that tbe trustée may. 
If it acquired possession of said railway under said mortgage, pay any floatlng 
debt or debts of said eompany out of the gross earaings of sald railway." 

The lower court confirmed the master's repoÂ, and dlsmlssed tbe intervention. 
The Laclîawanna Company bas appealed. 

E. B. Kruttschnitt, for appellant. 

L. W. Campbell, for appellees Moran Bros, and Henry K. McHarg. 

Bef ore TOUTJtflN, MAXEY, and PAELANGE, District Judges. 

PARLAIS'^GE, District Judge (after stating the facts as above^). 
It is contended on behalf of the Lackawanna Iron & Coal Company 
that its claim is a preferential one, within the doctrine of Fosdick 
V. Schall, 99 U. S. 235, and other cases in which certain claims were 
accorded préférence over the holders of railroad mortgage bonds. 
The intervener's counsel urge that the case of Burnham v. Bowen, 
111 U. S. 777, 4 Sup. et. 675, is analogous in principle to the présent 
case. The urgent need of the railway eompany for the rails sup- 
plied by the intervener; the dilapidated condition of the road prior 
to the supplying of the rails; the danger to life, limb, and property 
which resulted from such condition; the increased business of the 
road and the augmented value of the bondholders' security, — are as- 
serted and are pressed upon the court's attention, as considérations 
for declaring the intervener's claim preferential. Even if ail thèse 
assertions were sustained by the findings, — and some of them do not 
appear to be so sustained, — ^the intervener's claim to a préférence 
would, in our judgment, hâve to be rejected. We do not understand 
that the doctrine enunciated in Fosdick v. Schall, supra, was based 
merely or mainly upon the urgency of the need of the railway for the 
labor, supplies, or equipment to which a préférence is accorded. 
Nor do we apprehend that the mère fact that the supplies, labor, or 
equipment furnished, may hâve augmented the value of the bondhold- 
ers' security, gives rise to a préférence. In the light of Fosdick v. 
Schall, supra, and the other cases in which the suprême court and 
other courts hâve followed the main case, our understanding of the 
doctrine is that within narrow limits, a court of equity, having in 
its custody a railroad which is being foreclosed by its mortgage cred- 
itors, may make preferential payments of such claims as debts due to 
operatives, limited amounts due to Connecting roads for unpaid freight 
and ticket balances, and limited amounts due for supplies needed 
from day to day, or from month to month, in the ordinary course of 
the railroad's opérations. The controlling principle appears to be 
that a railroad, having public duties to discharge, must be kept a 
going concem while in the hands of the court, and that to that end 
debts due its employés and other current debts incurred for its ordi- 
nary opérations, which it is not usually practicable to pay in cash. 
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and which. are therefore payable on short terms, should be paid as 
they would hâve been paid if the court had not taken away from the 
corporation the control of the railroad. A cessation of the railroad's 
opérations by failure to pay promptly the operatiyea or such other 
debts as railroads must necessarily incur for their ordinary, current 
opérations, must be prevented. The preferential payment of debts, 
restricted to the narrow limits indicated, opérâtes nô impairment 
of the bondholders' rights, for it is made both in the interest of the 
property and of the public. One purpose is to préserve the prop- 
erty in such condition that it may be sold as a going concern, and 
thus may suffer no diminution of value while in the hands of the 
court. This is to the direct beneflt of ail creditors. The other pur- 
pose is to enable the railroad to continue the performance of its 
public duties. Of this the creditors will not be heard to complain, 
because they are charged with knowledge of the public obligations of 
their debtor. 

In Finance Co. of Pennsylvania v. Oharleston, C. & C. E. Go., 10 G. 
a A. 323, 62 Fed. 205, the circuit court of appeals for the Fourth 
circuit, through Mr. Chief Justice Fuller, after stating certain debts 
which may be paid by préférence, says: "Of course, the discrétion to 
enter such orders should be exercised with great care." The chief 
justice then refers to the case of Thomas v. Car Co., 149 U. S. 95, 13 
Sup. Gt. 824, as indicating the narrow limits within which a court of 
equity should confine itself in making preferential payments over rail- 
road mortgagees. 

In Thomas v. Car Oo., just cited, the suprême court quOted approv- 
ingly from Kneeland v. Trust Co., 136 U. S. 89, 10 Sup. Ct. 950, where 
it was said: 

"The appointment of a receiver vests în the court no absolute control over 
the property, and no gênerai authority to displace vested eontract liens. Be- 
cause, in a few specified and limited cases, this court has declared that unse- 
cured elaims were entitled to prlority over mortgage debts, an idea seems to 
hâve obtained that a court appolnting a receiver acquires power to give such 
préférence to any gênerai and unsecured elaims. It has been assumed that 
a court appointing a receiver could rightfuUy burden the mortgaged property 
for the payment of any unsecured indebtedness. Indeed, we are advised that 
some courts hâve made the appointment of a receiver conditional upon the pay- 
ment of ail unsecured indebtedness, in préférence to the mortgage liens sought 
to be enforced. Oan anything be concedved which more thoroughly destroys 
the sacredness of eontract obligations? One holding a mortgage debt upon a 
railroad has the same rlght to demand and expect of the court respect for his 
vested and contracted prlority as the holder of a mortgage on a f arm or lot So, 
when a court appoints a receiver of railroad property, it has no right to make 
that recelvershlp conditional on the payment of other than those few unsecured 
elaims which, by the rulings of this court, hâve been declared to bave an 
équitable prlority. No one Is bound to sell to a railroad company, or to work 
for it; and whoever has dealings with a company when property is mortgaged 
must be assumed to hâve dealt with it on the falth of its Personal responsibillty, 
and not In expectatlon of subsequently dlsplacing the prlority of the mortgage 
liens. It Is the exception, and not the rule, that such prlority of liens can be 
dlsplaced." 

In Thomas v. Car Ce, supra, the suprême court proceeded to say: 

"The case of a corporation for the manufacture and sale of cara dealing with 
a railroad company whose road is subject to a mortgage securing outstanding 
bonds is very différent from that of workmen and employés, or of those who 
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fumlsh, from day to day, supplies neeessary for the maintenance of the rall- 
road. Such a company must be regarded as contracting upon the responsibility 
of the railroad company, and not in reliance upon the Interposition of a court 
of equity." 

In Kneeland v. Trust Co., supra, it is said: 

"It is the exception, and not the raie, that such priority of liens can be dis- 
placed. We emphasize this fact of the sacredness of contract liens for the rea- 
son that there seems to be growing an idea that the chanceUor, in the exer- 
cise of his équitable powers, has unlimited discrétion in this matter of the dis- 
placement of vested liens." 

In Bound v. Railway Co., 7 0. C. A. 322, 58 Fed. 473, the circuit 
court of appeals for the Fourth circuit, Mr. Ohief Justice Fuller sit- 
ting as a member of the court, in a case almost identical with the 
présent case, said: 

"The suprême court has recently in Thomas v. Car Co., 149 U. S. 95, 13 Sup. 
Ot. 824, indicated the narrow limits to wliich an equity court should confine 
itself in allowing any unsecured claim to displace vested contract liens. Wages 
due employés, current operating expenses, current balances of ticket and freight 
money arising from indispensable business relations, and similar current debts 
accruing within 90 days, are recognized as among the limited class of claims 
which, in its discrétion, the court may allow to hâve priority. In the case cited, 
the suprême court held it error to allow a claim for the rental of cars neeessary 
to operate the road for the six months prior to the recelvership." 

Bound T. Kailway Ce, supra, has been cited by the circuit court* 
of appeals for the Fourth circuit in Finance Co. of Pennsylvania v. 
Oharleston, C. & C. R. Co., 10 C. C. A. 326, 62 Fed. 208; by Circuit 
Judge Simonton in Central Trust Co. of New York v. Charlotte, C. 
& A R. Co., 65 Fed. 269; and by Circuit Judge Coït in Wood v. Rail- 
road Co., 70 Fed. 743. 

It would subserve no useful purpose to cite more extensively from 
the numerous authorities which show the narrow and restricted lim- 
its within which, in cases such as the matter in hand, preferential 
payments can be made. No case has been cited, nor has any corne 
under our observation, in which such a claim as that of the Lacka- 
wanna Company has been, on flnal adjudication, allowed a préfér- 
ence. 

The case of Bumham v. Bowen, supra, relied on by the intervener's 
counsel, and claimed to be analogous in principle to the instant case, 
was based on a demand for coal used in running the locomotives. The 
coal was supplied to the railroad company a few months before the ap- 
pointment of the receiver, and the claim was found by the suprême 
court to be "one of the current debts for operating expenses, made in 
the ordinary course of continuing business." We discover no similari- 
ty of principle between that case and the case at bar. Coal is an arti- 
cle of constant and uninterrupted consumption on a railroad, and its 
purchase at short intervais, for the purpose of running the locomo- 
tives, in quantities not exceeding the operating requirements of the 
road, is clearly a current expense of the road. But it is difficult 
to see how the purchase of 20,000 tons of rails, made under the cir- 
cumstances stated in the intervener's own pleadings, can be a cur- 
rent debt "for operating expenses made in the ordinary course of 
continuing business." If the road was in the condition of dilapida- 
79 F.— 14 
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tion which is inferable from the intervener's averments, it mîght be 
suffi dent to say, in denying the demand, that th.e rails were supplied, 
not as a matter arising in the ordinary course of the railroad's opér- 
ations, but for the virtual reconstruction of the road. No authori- 
ties need be cited to establish the proposition that works of recon- 
struction are not entitled to preferential payment. That the neces- 
sity for the supplies does not entitle to preferential payment, unlese 
the supplies are for current expenses in the ordinary course of opéra- 
tion, is forcibly shown by the case of Morgan's L. & T. E. R. & S. S. 
Co. T. Texas Cent. Ry. Co., 137 U. S. 171, 11 Sup. Ot. 61, in which it 
was substantially held that the mère fact that money was loaned to a 
railroad company to pay the interest on its first mortgage bonds does 
not entitle the lender to préférence; and that, although advances of 
money may hâve enabled a railway company to maintain itself, that 
fact alone does not entitle the lender to priority 

The contention that the intervener is entitled to préférence be- 
cause the rails supplied by it must hâve enhanced the value of the 
bondholders' security is clearly untenable. In Railway Co. v. Cow- 
drey, 11 Wall. 482, Mr. Justice Bradley, as the organ of the court, said: 

"As to the point of givlng priority to the last créditer for aiding to conserve 
the thing, ail that is neeessary to say Is that the rule ref erred to has never been 
Introduced Into our laws except In maritime cases, which stand on a partlcular 
reason." 

Also, see Thompson v. Railroad Co., 132 U. S. 68, 10 Sup. Ct. 29; 
Jones. Corp. Bonds, § 584; Fogg v. Blair, 133 U. S. 534, 10 Sup. Ct. 
338; Railroad Co. v. Hamilton, 134 U. S. 296, 10 Sup. Ct. 546. 

The unusually large purchase of rails; the time within which they 
were to be delivered; the condition of the road; the contracta pro- 
viding for notes at six months, renewable for a like term, at the mak- 
er's option; the hypothecation, of securities for the payment of the 
claim ; the knowledge which the intervener had of the mortgage; the 
fact that the contracts contained no promise to pay out of any partic- 
ular fund; the time which elapsed between the date of the contracts 
and the appointment of a receiver in cause No. 185, — are circumstan- 
ces which, taken together, cannot fail to convince us that the inter- 
vener relied upon the gênerai crédit of the railway company. 

We see no error in the action of the circuit court in dismissing 
the pétition of intervener, and the decree appealed from is therefore 
aiBrmed. 



MOEGAN'S LOUISIANA & T. R. & S. S. 00. v. FARMERS' LOAN & 
TRUST 00. et al. 

(Circuit Court of Appeals, Flfth Circuit. February 25, 1897.) 

No. 504. 

Raii-eoad Bhceiverships— Pbefkrebd Claims— Moket Loaned. 

Money loaned to a railroad company on its notes at varions times, ranging 
from about nine months to pver four years before the appointment of a re- 
ceiver, with the purpose and resuit of Jieeping its road in safe ninning or- 
der, increaslng Its property and business, and rendering the same more val- 
uable to the bondhcdders, and malntalning Its crédit, is nevertheless not a 
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debt which Is entitled to a préférence over the mortgage bonds, upon the 
apiwintment of a receiver. Lackawanna Iron & Ooal Co. v. Farmers' Loan 
& Trust Co., 79 Fed. 202, foUowed. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Texas. 

The statemeot in the case of Lackawanna Iron & Ooal Co. v. Farmers' Lioan 
& Trust Co. (No. 503 of the docket of this court) 79 Fed. 202, shows the nature 
of cause No. 185, Consolidated cause No. 198, and cause No. 227 of the docket 
of the United States circuit court for the Eastern district of Texas. 

On September 12, 1885, the Morgan's Louisiana & Texas Kailroad & Steam- 
ship Company, the intervener in the présent cause, filed Its intei-vention in 
cause No. 185, making substantially the same claim as It makes in the présent 
cause. On March 31, 1887, the présent intervener filed its Intervention in cause 
No. 198, claiming substantially as it prays in this cause. On April 30, 1889, 
the intervener filed its suit on its daim against the Houston & Texas Central 
Kailway Company In the district court of Dallas, Tex., and obtained judgment 
against said railway company for $1,795,570.81, with interest at 8 per cent, 
from May 17, 1889, the date of the judgment. On December 16, 1891, the in- 
tervener filed its intervention in cause No. 227, which intervention is now 
before this court. The intervener allèges that the railway company owes it 
15 promissory notes, payable on demand, amounting to $1,843,538.53, ail bearing 
6 per cent, interest from date, except the first note which bears 7 per cent. 
from date,— which notes are alleged to hâve been given for loans of money. 
The intervener allèges: 

"That the loans so made by your petitioner to the said défendant company 
were made at the lowest market rates of interest, and were so made to said 
défendant company to enable it to retire its floating debt, and to provide for 
the improvement, equipment, and betterment of its road, to purchase supplies, 
pay for labor, repairs, operating and managing expenses, and for the proper 
equlpment and useful improvement of its railway, and for other neeessary ex- 
penses, outlays, and expenditures; by reason whereof the railway of the said 
défendant company was kept in safe running order, its business and importance 
Increased, and its crédit kept up; and that said loans were actually used by the 
said défendant company for the purposes aforesaid, and that the business and 
importance of the defendant's railway was thereby increased, and the said 
railway thereby rendered more valuable to the bondholders under the various 
mortgages described in the biUs of eomplaint filed in this cause, as well as to 
ail the other creditors of said company. Petitioner further avers that said 
crédit was extended by petitioner to said défendant, and said advanees so made 
to it, in considération of its promise to pay the same out of the earnings of its 
railway; and that said indebtedness was and is, in equity and good conscience, 
a charge superior in rank to the mortgage bonds and coupons issued by défend- 
ant, upon the income and property of said railway comi)any; but that said de- 
fendant, instead of paying said indebtedness so due to your petitioner out of 
the earnings of its railway, has entirely failed to pay the same, or any part 
thereof ; and the truth is, and your petitioner so charges, that said défendant 
has used a large amount of earnings for the payment of coupons upon Its bonds 
based upon the several mortgages described in the bills of eomplaint herein, 
although the holders of said coupons are and were entitled to receive payment 
therefor, only after défendant has paid your petitioner the amounts expended 
in the manner and for the purposes hereinabove set forth; and that upon a just 
accounting between your petitioner, the défendant company, and the bondhold- 
ers, it will be found, as the fact is, that tlie bondholders hâve already received 
large amounts of money from the railway company beycnd the amounts to 
which such bondholders were in any wise entitled, and to the loss, détriment, 
damage, and injury of your petitioner, which amounts, to the estent of the in- 
debtedness of said railway company to this petitioner, should be made good 
to your petitioner out of the earnings of the property now In the possession ot 
this court, and out of the proceeds of such property, if the same should be sold 
by any decree thereof." 

The intervener admits receiving certain bonds and other coUaterals as se- 
curlty for its claim. The intervener also claims that the mortgage pro- 
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vided that, If the trustée should acquire possession at the rallway under the 
mortgage, he should pay ail floating debts out of the gross earnings. In 
point of fact, the mortgage contains no such provision. On February 1, 
1892, the Farmers' Loan & Trust Company answered the interyentlon. Moran 
Bros, and H. K. McHarg, bondholders, who had prerlausly interrened pro 
Interesse suo, pleaded on January 13, 1896, the statute of limitation of two 
and four years, and answered. The intervention was referred to a master. 
The report shovrs that the notes range in date from December 10, 1880, the date 
of the first note, to May 25, 1884, the date of the last note. The notes are ail 
payable on demand. The intervener received as security for his claim eol- 
laterals, from which it realized $8-42,811.73. The master further reports: "I 
flnd that during the year 1884, and for several years prior tliereto, the finances 
of the défendant eompany were in an embarrassed condition. Its expenses, 
Ineludlng fixed charges, interest, etc., exceeded its income for the year 1881, 
$670,839.42'; 1882, $430,177.16; 1883, $570,979.25; 1884, $991,481.44; and it rea- 
sonably appears that without the advanees made by petitioner, as hereln récit ed 
(constitutlng nearly one-third of Its floating debt as it existed in 1884), it v^ould 
not hâve been able to maintain its crédit, and meet its obligations. I flnd that 
by the advanees so made by petitioner to said défendant railway eompany, the 
rallways of sald défendant eompany were iiept in safer running order, and 
its property and business increased, and rendered more valuable to the bond- 
holders under the mortgage described in the bill of complaint flled in this cause, 
as also to ail other creditors of the défendant rallway eompany; that said ad- 
vanees were so made to said défendant railway eompany for the purposes af ore- 
said, and that without them said eompany would not hâve been able to maintain 
its crédit, and meet its obligations, and that said advanees were made in con- 
sidération of the promise of the défendant railway eompany to pay the same." 
The master's report was not excepted to. The circuit court eonflrmed the re- 
port, and dismissed the intervention. The intervener, the Morgan's Louisiana 
& Texas Railroad & Steamship Company, has appealed. 

E. B. Kruttschnitt for appellant. 

L. W. Campbell, for appellees Moran Bros, and Henry K. McHarg. 

Before TOULMIN, MAXEY, and PARLANGE, District Judges. 

PARLAISÎ&E, District Judge (after stating the facts as above). 
This case is fully covered by the views we hâve expressed in the case 
of Lackawanna Iron & Coal Co. v. Farmers' Loan & Trust Co. (No. 
503 of the docket of this court) 79 Fed. 202. We flnd no errer in the 
action of the circuit court, and the decree appealed from is aifirmed. 



SOUTHBEN DEVELOPMENT 00. et al. V. FAEMERS' LOAN & TRUST 

CO. et al. 

(Circuit Court of Appeals, Fifth Circuit. February 25, 1897.) 

No. 505. i 

Railroad Receiveeships— Pheferred Debts — Advances to Pat Floating 
Debt. etc. 

Money advanced to a railroad eompany at various tlmes to pay floating 
debts and interest coupons, and bonds loaned it to be pledged for the price 
of necessary rails to be purchased, and which bonds It Is unable to retum, 
do not constltute a debt which is entitled to a préférence over the mortgage 
bonds upon the appointment of a receiver in foreclosure proceedings. Lack- 
awanna Iron & Coal Co. v. Farmers' Loan & Trust Oa, 79 Fed. 202, fol- 
lowed. 
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Appeal from the Circuit Court of tlie United States for the Eastem 
District of Texas. 

The statement in the case of Lackawanna Iron & Coal Co. v. Farmers' Loan 
& Trust Co. (No. 503 of the docket of this court) 79 Fed. 202, shows the nature 
of cause No. 185, Consolidated cause No. 198, and cause No. 227 of the docket 
of the United States circuit court for the Eastern district of Texas. The 
Southern Development Company, the intervener in the présent cause, was the 
complainant in cause No. 185, which suit was instituted on February 16, 1885. 
After the dismissal of tliat cause, without préjudice to the right of the Southern 
Development Company to assert its claims, if any It had, in such manner as 
it might be advised, the Southern Development Company, on March 31, 1887, 
flled Its intervention in cause No. 198, substantially praying for the same 
relief against ail the railways, moneys, revenues, and other assets of the 
Houston & Texas Central Railway Company as it prayed for the pétition of 
Intervention novç- before thls court, and flled in cause No. 227, on December 16, 
1891. On April 30, 1889, the Southern Development Company fîled suit upon 
its claim against the railway company in the district court of Dallas county, 
Tex., and obtained judgment against said railway company for $858,113.15, 
with interest at 8 per cent, from the date of the Judgment, May 17, 1889. 

By its intervention, filed as aforesaid, in cause No. 227, the Southern Devel- 
opment Company claims: 

"That the Houston & Texas Central Railway Company, défendant in thls 
cause, is justly and legally indebted unto your petitioner in the fuU sum of 
$745,861.07, with interest at the rate of six per cent, per annum from November 
15, 1886, until paid, for this, to wit: For moneys advanced by petitioner to 
said défendant company, at its request, at varions times, to enable it to pay 
for supplies, labor, repairs, operatlng and managing expenses, proper equipment 
and useful Improvement, and other neeessary expenses of its railway, by whlch 
defendant's railway has been kept In safe running order, and its property and 
business increased, and rendered more valuable to the bondholders under the 
varions mortgages described in the bills of complalnt flled In this cause, as well 
as to ail other creditors of said company. Petitioner further avers that said in- 
debtedness was contracted under the circumstances foUowing, to wit: That 
said advances were so made to défendant for the purposes aforesaid, and in con- 
sidération of its promise to pay the same out of the earnings of its railway; 
and that the said indebtedness vi'as and Is, In equity and good conscience, a 
charge superior in rank to ail mortgage bonds and coupons Issued by défendant 
upon the income and property of said railway company; but that said défend- 
ant, instead of paying said indebtedness so due to your petitioner out of the 
earnings of its railway, has entirely falled to pay the same, or any part thereof, 
and that the truth is, and your petitioner so charges, that said défendant has 
used a large amount of its earnings for the payment of coupons upon its bonds 
issued under the several mortgages described in the bills of complaint herein, 
although the holders of said couiwns were only entitled to receive payment 
thereof after défendant had paid your petitioner the amount advanced and ex- 
pended in the manner and for the purposes hereinabove set forth; and that 
upon a just accounting between your petitioner, the défendant company, and 
the bondholders, it will be foimd, as the faet is, that the bondholders hâve al- 
ready received large amounts of money from the railway company beyond the 
amounts to which such bondholders were in any way entitled, and to the loss, 
détriment, damage, and injury of your petitioner, whlch amounts, to the ex- 
tent of the indebtedness of saJd railway company to this petitioner, should be 
made good to your petitioner out of the earnings of the property now in the 
possession of thls court, and out of the proceeds of such property, if the same 
should be sold by any decree thereof. Petitioner further avers that for about 
one-half of Its said indebtedness it has received and holds as collatéral security, 
jointly with the Morgan's Louisiana & Texas Eailroad & Steamship Company, 
eight hundred and eighty certain bonds of the issue commonly known as the 
'General Mortgage Bonds' of said défendant company, and the said hidebted- 
ness aforesaid will be entitled to a crédit for such a proportlonate part of the 
proceeds of sale of said gênerai mortgage bonds, whenever a sale thereof is 
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made, as wIU inure to your petltioner under sald pledge, but that such propor- 
tionate part of said proceeds of sale wlU fall far short of the amount of the 
part of such indebtedness for whlch said bonds are so pledged. Petitioner 
further shows: That, In addition to the indebtedness hereinabove set forth, 
said défendant company is aiso indebted to your petitioner in the full sum of 
one hundred and seyenty thousand dollars ($170,000), with interest at the rate 
of six per cent, per annum from November Ist, 1884, until paid, for this, viz. : 
That your petitioner, at the request of the défendant company, did lend to it, 
returnable on demand, one hundred and seventy first mortgage bonds of the 
Galveston, Harrisburg & San Antonio Rallway Company, Western Division, 
to be by the défendant railway company pledged as security for a certain in- 
debtedness due by said défendant company to the Lackawanna Iron & Ooal 
Company, sald indebtedness being for steel rails by défendant company pur- 
chased from sald Lackawanna Company for the betterment and improvemeut 
of its railway aforesaid, and which were by said défendant company actually 
used for the purpose of such betterment and improvement of the railway of 
sald défendant company, and not for purposes of independent construction. 
That said indebtedness is now past due, with Interest as aforesaid, and that, 
unless such indebtedness is paid, the sald security therefor is llable to be sold 
in liquidation thereof. That although your petitioner has demanded from said 
railway company the retum of the Galveston, Harrisburg & San Antonio Rail- 
way Company's bonds so loaned to It for the purpose above stated, the said 
railway company has failed to return such bonds, and, as your petitioner is in- 
formed and believes, in its embarrassed condition, and on aceount of the fact 
that its property is in the hands of this honorable court, Is wholly unable to re- 
tum the same to your petitioner. Petitioner avers that sald steel rails were 
used, not for the purpose of independent construction, but for the purpose of 
betterment and repair of the railways described In the mortgages of the vari- 
ons issues described in the bills of complalnt herein, and that sald rails hâve 
been an Incrément to the value of the property described in said mortgages; 
and that your petltioner has the right to claim, and do«s claim, that the rev- 
enue of sald railway company should bé applied to the payment of sald indebted- 
ness, with interest as aforesaid, and with priorlty over the claims of any bond- 
holders or coupon holders whomsoever." 

The Southern Development Company also claims In its intervention that the 
mortgage provlded that, if the trustée should acquire possession of the rallway 
under the mortgage, he should pay ail floating indebtedness of the company out 
of the gross eamings. In point of fact, the mortgage contains no such provision. 
By proper pleadings, the Farmers' Loan & Trust Company, on February 1, 1896, 
and Moran Bros, and Henry K. McHarg, Interveners pro Interesse suo, on 
January 13, 1896, objected to and opposed the allowance of the demand of the 
Southern Development Company as a preferential claim. Mor-an Bros, and 
Henry K. McHarg specially pleaded the statute of limitation of two and four 
years. The intervention of the Southern Development Company was referred 
to a master. Inter alia, he found that the advances were made on open ac- 
counts ranging from July 15, 1884, to March 23, 1885, and aggregating $754,- 
571.59. AU of the items are for money loaned. Some of the items speciftr the 
purpose for which the loan was made, such as "for the payment of Interest 
coupons on first mortgage bonds." A number of items are stated as being for 
money advanced, or for paying debts, or to take up notes of the company, with- 
out further explanatlon. In addition to the open aceount, the master found 
that the Southern Development Company loaned to the railway company 170 
bonds of the Galveston, Harrisburg & San Antonio Eailroad Company, in or- 
der that the railway company migbt pledge the same to the Lackawanna Iron 
& Coal Company to obtain steel rails. By agreement of counsel thèse 170 
bonds were valued at Ç157,250. The master found that the rallway company 
gave 310 of its gênerai mortgage bonds as security for the indebtedness and 
for the return of the other 170 bonds just mentioned. The master found that 
the 310 bonds were subsequently credlted on the aceount at par,-— i. e. for 
$310,000,— but that this crédit was largely In excess of the market value of 
said bonds. From the figures reported by the master it would appear that, 
addlng the total found due on the open aceount to the $157,250 due for the bonds 
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loancd to the Lackawanna Company, and deductlng the $310,000 credlted for the 
310 bonds pledged as securlty, and deducting also certain partial payments, 
leaves the railway compaay Indebted to the Southern Development Company 
in the sum of |506,02S.34. The master further found: "I find that during the 
year 1884, and for several years prior thereto, the finances of the défendant 
Company were In an emharrassed condition. Its expenses, including flxed 
charges, interest, etc., exceeded its income for the year 1881, $670,839.42; 1882, 
!f430,177.16; 1883, $570,979.25; 1884, $991,481.44; and it reasonably appears 
that, without the advances made by petitioner, as hereln recited (eonstitutlng 
about one-sixth of Its floating debt as it existed In 1884), It would not hâve been 
able to maintain its crédit and meet its obligations. It appears that of the 
money so advanced by petitioner $327,198.97 was applied by the défendant Com- 
pany to the discharge of interest due upon its bonds. • * * I flnd that by 
the advances so made by i>etitioner to said défendant railway company, the 
railvFays of said défendant company were kept In safer running order, and its 
property and business increased, and rendered more valuable to the bondhold- 
ers under the mortgage described in the bill of complaint flled in thls case, as 
also to ail other creditors of the défendant railway company; that said ad- 
vances were so made to said défendant railway company for the purposes 
aforesaid, and without them said company would not hâve been able to maintain 
its crédit, and meet its obligations; and that said advances were made in con- 
sidération of the promise of the défendant railway company to pay the same." 
The master's report was not excepted to. The lower court confirmed the report, 
and dismlssed the intervention. The Southern Development Company appealed. 

E. B. Kruttschnitt, for appellant. 

L. W. Campbell, for appellees Moran Bros, and Henry K. McHarg. 

Before TOULMIN, MAXEY, and PARLANGE, District Judges. 

PARLA^GE, District Judge (after stating the facts as above). 
The views expressed by us in the case of Lackawanna Iron & Goal 
Go. V. Farmers' Loan & Trust Co. (No. 505 of the docket of this court) 
79 Fed. 202, apply to this case, and are décisive of the issues hère 
presented. The case of Morgan's L. & T. R. & S. S. Co. v. Texas Cent. 
Ry. Co., 137 U. S. 171, 11 Sup. Ct. 61, is in point. We see no error in 
the action of the circuit court in dismissing the pétition of the inter- 
vener, and the decree appealed from is therefore aflSrmed. 



DOWNS V. FARMEES' LOAN & TRUST CO. et al. 

(Ch-cuit Court of Appeals, Flfth Circuit. February 'Jâ, 1897.) 

No. 502. 

Railboad Mortgages— Foreclosuee— Rights of Purchaser— Net Eahnihgs 
OF Recbivbrship. 

On the foreclosure sale of a railroad, then In possession of a recelvei-, 
one division of the road was sold subject to a prior mortgage, wtilch ex- 
pressly secured to the bondholders the net Income of the property after 
default In interest. Whlle the road was stlll In possession of the receiver, 
a suit was brought to foreclose this senior mortgage, and the existing re- 
ceiver was also appointed as receiver in that suit, and continued in pos- 
session untll the sale, some years later, under the senior mortgage. Udd, 
that the purchaser at the flrst sale was not entitled to the net eamings of 
the division covered by the senior mortgage, which had accumulated in the 
hands of the receiver, after hls appointment In the second suit, but the same 
belonged to the bondholders under the terms of the mortgage. 
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Appeal from the Circuit Court of tLe United States for the East- 
ern District of Texas. 

Prier to May 27, 1886, separate bills were flled In the circuit court to fore- 
elose certain mortgages executed by the Houston & Texas Central Railway 
Company, and for the appointaient of a receiver. The mortgages sought to 
be foreclosed in thèse suits covered the main line of the Houston & Texas 
Central Railway, the Western Division, and the Waco & Nortliwestern Di- 
vision of said railway. On May 27, 1886, the suits above mentioned were Con- 
solidated, and thereafter proceeded as Consolidated cause No. 198, in which 
Nelson g. Easton and James Rintoul, trustées, and the Farmers' Loan & Trust 
Company, trustée, were complainants, and the Houston & Texas Central Rail- 
way Company and others were défendants. Of ail the property of the Houston 
& Texas Central Railway Company receivers were duly appointed, who took 
possession and operated the railway under orders of the court. In the Con- 
solidated cause, cross bills were filed for the foreclosure of the Main Line and 
Western Division Consolidated mortgage, the Waco & Northwestern Division 
Consolidated mortgage, and the income and Indemnity mortgage. A deeree 
of foreclosure and sale was entered by the court May 4, 1888. In pursuance 
of the deeree the entire property of the Houston & Texas Central Railway 
Company was sold by the master commissioner September 8, 1888. At such 
sale ail the property Included in the Waco & Northwestern Division first 
mortgage, which was executed June 16, 1873, by the Houston & Texas Cen- 
tral Railway Company to the Farmers' I/oan & Trust Company, was sold to 
George E. Downs, the appellant, for the sum of $25,000 in cash. The deeree 
of foreclosure in consoUdated cause No. 198 provided that the sale of the Waco 
& Northwestern Division of the railway should be made In ail things sub- 
ject to the prior lien and mortgage executed on said division by the Houston 
& Texas Central Railway Company on the date last aforesaid. Thereafter, to 
wit, December 4, 1888, the sale was eonflrmed, and a deed executed by the 
commissioner to Downs, January 18, 1889, in which it was expressly stated 
that the purchase by Downs was made in ail things subject to the flrst mort- 
gage of appellee the Farmers' Loan & Trust Company. On April 6, 1889, 
the appellee the Farmers' Loan & Trust Company, trustée for the bondholders, 
filed its bill in thls suit In the circuit court (equity cause No. 227) against the 
Houston & Texas Central Railway Company and Charles Dillingham, the 
sole receiver then operating the railway, to foreclose the flrst mortgage of 
June 16, 1873, on the Waco & Northwestern Division, and for the appointment 
of a receiver. Agreeably to the prayer of the bill, a receiver was appointed 
on the same day, to wit, Aprll 6, 1889, by an order which, among other things, 
provided as follows: "Whereupon, and on considération whereof, the court 
consenting that said Charles Dillingham, as receiver of the Houston & Texas 
Central Company, be a party défendant herein, it is ordered, adjudged, and 
decreed by the court that Charles Dillingham, who Is already in possession of 
the Houston & Texas Central Unes of railway as receiver under orders of 
this court, be, and he is hereby, appointed receiver, under the prayer of the 
bill so filed for the foreclosure of the said Waco & Northwestern Division first 
mortgage, of ail the railway and property which Is covered by said mortgage, 
with power to manage and operaté the same, and prosecute and défend ail 
suits conuected therewith, and generally to discharge ail the duties of re- 
ceiver respecting such railway property, and that he be appointed such re- 
ceiver without giving further bond than that which he has already flled in the 
Consolidated cause." An amended bill was filed December 3, 1889, making 
the appellant a party défendant, and an order of dismlssal was entered as to 
the Houston & Texas Central Railway Company, December 26, 1890. 

The original blU flled by the Farmers' Loan & Trust Coiçpany in tMs suit 
alleged that the mortgage sought to be foreclosed was made to secure the 
payment of 1,140 bonds of the dénomination of $1,000 each, and that certain 
interest coupons were past due and unpaid; that the appellant, Downs, had 
purchased the property included In Its mortgage at the sale made by the mas^ 
ter commissioner under the order of the court passed in Consolidated cause 
No. 198, subject In ail things to the lien of said mortgage. It was further al- 
leged "that holders of bonds to the extent of $356,000 of principal now désire 
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your orator, as trustée, to proceed tmder tbose clauses of said mortgage whlch 
provide for your orator, as trustée, taking possession of the mortgaged prem- 
Ises and operating the same; that holders of bonds to the amount of $234,000 
of principal are opposed to that course, deslring the foreclosure of said mort- 
gage; that holders of $300,000 of said bonds (being unlinown to your orator) 
hâve expressed no opinion on the subject whatever, and that the holder of 
$250,000 of said bonds, having at one time joined in the first request, bas ex- 
pressed her wish to vfithdraw therefrom." The bill prayed an accounting, a 
sale of the property embraced in the mortgage, and, as afCecting the questions 
hère involved, contained the foUowing prayer: "That out of the proceeds of 
said sale or the net earnings of said property there may be paid, first, the costs 
and expenses of your orator in thls suit, and aU Its expenses of every sort and 
description involved in the exécution of its trust, including proper attorneys' 
and counsel fées, with a proper compensation to your orator for its own serv- 
ices as trustée, to be allowed by the court, and that the residue thereof may 
be appUed to the payment of the amount due upon the said flrst mortgage 
bonds and the coupons thereto, with Interest thereon; that, if there be any 
surplus, it may be applied in such way as this court may direct; aad that the 
défendants in this suit may be barred of and from any equity of rédemption 
of, to, and in the said property and franchises; and that any deflciency on 
sach sale may be entered in this cause as a judgment against the Houston & 
Texas Central Railway Company." A final decree was rendered March 16, 
1892, foreclosing the mortgage, and ordering a sale of the property. By the 
terms of the deeree the rights of ail Interveners were reserved for future ad- 
judication, and were to be in no manner affected or prejudiced by the decree. 
And it was further provided that the disposition of surplus funds in the hands 
of the reeeiver, and arising from the earnings of the road or otherwise, should 
be reserved for future détermination. The railway and other property de- 
Bcribed in the decree were sold, eonformably to the order of the court, December 
28, 1892, and upon confirmation of the sale by the court a deed was tendered 
to the purchaser. This deed the purchaser declined to accept, and a contro- 
versy résultée between hlm, the appellee the Farmers' Loan & Trust Company, 
and one of the bondholders, which eventually culminated, March 5, 1895, in 
an amendatory final decree setting aside the sale, relieving the purchaser 
from his bid, and ordering a resale of the property. The decree of March 5. 
1895, contains the following réservation as to the surplus funds and the rlght 
of appellant to claim the net earnings of the property: "It is further ordered, 
adjudged, and decreed that * * * the right of said George B. Downs to a 
hearing on his claim to the earnings of the property since his purchase be, and 
they are hereby, reserved to be hereafter adjudicated, and are in no manner 
affected or prejudiced by this decree. It Is further ordered that the disposition 
of any surplus funds, arising from the earnings of the road or otherwise, that 
may be in the hands of the reeeiver, or to the crédit of this cause, be reserved 
for future détermination." The decree directed the fund to arise from the sale 
to be applied as foUows: "(1) To the payment of costs, etc. (2) To the pay- 
ment of matured and unpaid coupons appertaining to the bonds issued under 
said mortgage, and interest thereon to the date of payment thereof, and any 
accrued but unpaid interest on account of coupons not then matured; or, if 
the funds be not suflicient to pay the same, then the said coupons, with the 
interest thereon, and such accrued interest, shall be paid pro rata. (3) To the 
payment of tbe principal of said bonds, or, if the funds be not suflicient to pay 
the same in fuU, then the principal of said bonds shall be paid pro rata." Pur- 
suant to the directions of this decree, the property was resold by the master 
commissioner September 3, 1895. 

The appellant, having been made a party défendant to the suit December 
3, 1889, answered the bill February 2, 1891. On March 15, 1892, a motion, 
made by the appellant to vacate the order of April 6, 1889, for tlie appoint- 
ment of a reeeiver, was heard and overruled by the court. A pétition was 
filed by the appellant in the cause, October 22, 1895, in which he asserted 
ownership of the net earnings derived from the opération of the railway for 
the period intermediate his purchase of the property, September 8, 1888, pur- 
suant to the order of sale entered in Consolidated cause No. 198, and the sale 
of the railway made September 3, 1895, as directed by the final decree In thls 
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suit. Moran Bros, and others, who had previously Intervened In the cause, 
and the Farmers' Loan & Trust Company, filed thelr objections to the pétition 
of appellant, ail of which were, by order of the court, referred to a master 
for examinatlon. The master made his report thereon January 6, 1896, to 
which no exceptions were talîen, and an order was entered coniirming the re- 
port, denying the right of appellant to the earnings of the railway, and dis- 
missing his pétition. From this order Downs appeals, and assigns error. 

Wm. Grant, for appellant. 

L. W. Campbell, for appellees Moran Bros, and Henry K. McHarg. 

Before TOULMIN, MAXEY, and PAELAUGE, District Judges. 

MAXEY, District Judge, after stating the case, delivered tlie opin- 
ion of the court. 

The appellant was made a party défendant to the suit in the court 
below December 3, 1889. On March 15, 1892, it appears that the 
circuit court overruled a motion made by him to vacate the receiver- 
ship, from which no appeal was talcen; nor did he appeal from the 
final decree of the court, passed March 8, 1895. His pétition, in 
which he claimed the right to the net earnings of the railway as pur- 
chaser of the property, was filed October 22, 1895, and it was to the 
order made thereon January 6, 1896, that he objected, and from which 
he appealed. It is clear, therefore, that he is not in a position to 
assail hère the action of the court in the appointment of a receiyer, 
and it is deemed altogether useless to cite authorities in justification 
of the order made by the court. The bUl filed by the appellee the 
Farmers' Loan & Trust Com.pany made ont a plain case of équita- 
ble cognizance, and one in which the court was authoriied to tçike 
possession of the property for the security of the creditors of the rail- 
way Company and the protection of its stockholders. 

The only question, then, which properly arises upon the spécifica- 
tions of error is whether the appellant, by virtue of his purchase 
of the Waco & NorthAvestern Division of the Houston & Texas Cen- 
tral Railway, September 8, 1888, is entitled to the net earnings re- 
sulting from the opération of the railway by the receiver from the 
date of his purchase to the final sale of the property, September 3, 
1895. As to the period embraced between the date of appellant's 
purchase and the flling of the bill in this suit, April 6, 1889, the re- 
port of the master, which was not excepted to, shows that no net 
earnings accrued from the opération of the Waco & Northwestern 
Division. Hence the claim to net earnings for that period bas been 
properly abandoned. The master further reports that a considér- 
able amount of net earnings was derived from the opération of said 
division between April 6, 1889, and September 8, 1895, and, at the 
date of the report there remained of net income in the hands of the 
receiver, or in the registry of the court, the sum of |362,855.37. To 
the income thus aceruing between April 6, 1889, and September 3, 
1895, thé appellant asserts a right superior to that claimed by the 
appellees, who are in part the owners, and partly the représentatives 
of the owners, of the first mortgage bonds, secured by the mortgage 
which was foreclosed in this suit. 

It is conceded that the net earnings, superadded to the proceeds 
of the sale of the Waco & Northwestern Division, are not suflEicient 
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to discharge the principal of the bonds and accrued interest. The 
record discloses that for severaJ years prior to the flling of the biU 
in this suit the property was in the hands of a receiver duly appoint- 
ed by the court in other causes then pending, which embraced the 
entire property of the Houston & Texas Central Eailway Company. 
Upon tiie day that the bill was filed, an order was made, pursuant 
to its prayer, appointing a' receiver in the suit, who continued in 
possession as receiver of the Waco & Northwestern Division, and 
such receivership went on until the property was linally sold. It 
is thus seen that the Waco & Northwestern Division of the Houston 
& Texas Central Railway was in the sole and exclusive possession 
of receivers, duly appointed by the court in foreclosure proceedings, 
throughout the entire period for which net earnings are claimed by 
the appellant. Neither the appellant nor the railway company was 
in possession of the property a single day during the period men- 
tioned, nor did either hâve aught to do with the management and 
opération of the railway. Therefore the Texas cases cited by coun- 
sel for the appellant as to the rights of a mortgagor in possession 
under an ordinary trust deed, or his right under such a deed to de- 
mand the premises from a mortgagee who has unlawfuUy acquired 
possession (Silliman v. Grammage, 55 Tex. 369, Loving v. Milliken, 59 
Tex. 427, Edrington v. Newland, 57 Tex. 633, and others of similar 
type), are without application to the facts of this case. The mort- 
gage which was executed by the Houston & Texas Central Eailway 
Company to the appellee the Farmers' Loan & Trust Company, as 
trustée, expressly authorized the trustée, upon the failure of the 
railway company to pay any part of the interest or principal of the 
bonds when the same should become due and payable, and for 60 
days after having been demanded, to take possession of the railway, 
operate and manage the same, and receive the revenue and income 
thereof , and apply the surplus to the payment of the interest and prin- 
cipal of ail the matured outstanding bonds. And the trustée was 
further empowered, upon the request of the holders of one-fifth in 
amount of the outstanding bonds, in case of default in the payment 
of any part of the interest due on the bonds, "to enter upon and take 
actual possession, with or without entry or foreclosure, of said rail- 
way and property herein described, and ail and singular each and 
every part and parcel thereof, and assume its management, until thè 
arrears of both principal and interest be paid, or the property sold 
as herein prescribed, receiving the rents, revenues, and income there- 
of, and applying them in the same manner as above stated." And 
by the foUcwing clause of the mortgage the discretionary right of 
the railway company to appropriate the income of the property was 
restricted to the time when default should be made in the payment 
of the interest or principal of the bonds : "It is, however, expressly 
agreed that the said party of the first part [referring to the railway 
company] may dispose of tbe current net revenues and income of ail 
the said property and railway hereby conveyed, in such manner as it 
shall deem best, until default shall be made in the payment of the 
interest or principal of said bonds, or of any one or more of them." 
The railway company having defaulted in the payment of the in- 
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terest, the trustée resorted to the courts for the more effectuai pro- 
tection of the rights of the beneflciaries under the mortgage, and 
upon its application the property was withdrawn from the posses- 
tion of the railway company, and placed under the control of the 
court. 

In Yiew of the proyisions of the mortgage and the uninterrupted 
possession of the railway by the receiver" from the flling of the bill 
to its final sale, we confess our inability to understand how the ap- 
pellant can justly assert a claim to the net income accruing during 
the receiver's control and management of the property. Surely, the 
railway company itself could not hâve preferred such claim, because, 
having made default in the payment of interest, it was debarred by 
the very terms of its contract. The appellant, in that respect, has 
no rlght superior to that of the railway company. He purchased 
the property subject "in ail things" to the lien of appellees' mort- 
gage, which secured to the bondholders, as we hâve seen, the net 
income of the property, upon default by the railway company in the 
payment of interest. We hâve, then, before us a case where the 
contingency contemplated by the parties has occurred which author- 
ized the trustée of the bondholders to act. A receivership was the 
resuit of such action, and we are clearly of opinion that the net in- 
come derived from the opération of the railway by the receiver 
should be appropriated to the payment of the debt, principal and 
interest, for the security of which the mortgage was executed. The 
rule announced is consistent with reason, and flnds support in judi- 
cial décisions. It must be borne in mind that we are hère treating 
of net income ; the question of pref erential daims arising out of ex- 
penses incurred, equipment supplied, betterments made, and other 
kindred demands, not being involved. The issue is solely between 
the bondholders and one who purchased the property under a junior 
mortgage, subject to their rights. The circumstances which déter- 
mine the respective rights of the mortgagor and mortgagee to the 
earnings of tlie property mortgaged are stated by the suprême court 
in several cases. Thus, in Dow v. Eailroad Co., 124 U. S. C54, 8 Sup. 
et. 674, says the court: 

"It is well settled that the mortgagor of a railroad, even though the mort- 
gage covers income, cannot b© required to account to the mortgagee for earn- 
ings, while the property remains in his possession, until a demand has been 
made on hlm therefor, or for a surrender of ttie possession under the provisions 
of the mortgage." 

In concluding the opinion, at page 656, 124 U. S., and at page 675, 
8 Sup. et., it is further said: 

"Under thèse circumstances, as there are no current expense creditors claim- 
ing the fund, we are satisiied that the money is to be treated as income cov- 
ered by the mortgages, and should be paid to the trustées, to be heid as part 
of that security." 

See Sage v. Eailroad Co., 125 U. S. 361, 8 Sup. Ct. 887, and au- 
thorities there cited. 

It is said by Mr. Justice Woods, speaking for the court in Teal 
V. Walker, that: 
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"The American cases sustain the rule that so long as the mortgagor Is al- 
lowed to remain in possession, he is entitled to receive and apply to Ms own 
use the income and profits of the mortgaged estate; and, altliough the mort- 
gagee maj' hâve the right to talje possession upon condition brolien, if he does 
not exercise the right, he cannot claim the rents; if he wlshes to receive the 
rents, he must take means to obtain the possession." 111 U. S. 249, 250, 4 Sup. 
Ot. 424. 

And at pages 250, 251, 111 U. S., and at page 425, 4 Sup. Ct., it is 
further said: 

"Chaneellor Kent states the modem doctrine in the foUowing language: 'The 
mortgagor has a right to lease, sell, and in every respect to deal with the 
mortgaged promises as owner so long as he is permitted to remain in posses- 
sion, and so long as it is understood and held that every person taliing under him 
takes subject to ail the rights of the mortgagee, unimpaired and unaffected. Nor 
is he liable for rents, and the mortgagee must recover the possession by regu- 
lar entry by suit before he can treat the mortgagor, or the person holding un- 
der him, as a trespasser.' 4 Kent, Comm. 157. See, also. Bridge Go. v. Heidel- 
bach, 94 U. S. 798; Clarlce v. Curtis, 1 Grat. 289; Banlî v. Arnold, 5 Paige, 88; 
Hunter v. Hays, 7 Biss. 362, Fed. Cas. No. 6,906; Souter v. Railroad, AVoolw. 
80, 85, Fed. Cas. No. 13,180; Foster v. Rhodes, 10 N. B. R. 523, Fed. Cas. No. 
4,981. The authorities cited show that, as the défendant in error tooli no ef- 
fective steps to gain possession of the mortgaged promises, he is not entitled 
to the rents and profits vchile they were occupied by the ovsTier of the equity 
of rédemption." 

The same rule obtains in the jurisprudence of Texas, as th.e follow- 
ing extract f rom Giles v. Stanton, will disclose : 

"The mcrtgagees under thls mortgage," says the court, "had no lien upon 
the earnings of the road while it remained in the hands of the company. • * • 
The lien of the mortgage upon the earnings of the railway depended solely up- 
on the terms of the mortgage, and until tlae trustée tooli some steps authorized 
by the mortgage to appropriate the earnings no lien attached to the earnings. 
* ♦ * By the terms of the mortgage the company was to remain in posses- 
sion of the road, and had ,the riglit to operate the same, and to appropriate 
the earnings and income. Upon default in the payment of interest continuing 
for six months, the trustée vras empowered to taise possession of the railway, 
and operate it, applying the net earnings to the satisfaction of the interest, or 
he might sue to foreclose the mortgage; and if such default continued for 
twelve months, the trustée was authorized to sue to foreclose the mortgage, 
The trustée did not demand nor take possession of the road, and took no steps 
towards foreclosing the mortgage until the 18th day of June, 1891, when the 
plea of intervention was filed. It foUows that the lien of the mortgage did 
not attach to the earnings of the road in the hands of the receiver whieh were 
earned before the date of the filing of the intervention; but from that time the 
lien of the mortgage attached to such earnings, subject to the expenditures and 
claims whlch by law were given a préférence over It." 86 Tex. 627, 26 S. 
W. 618. 

The lien of the mortgage attached to the earnings certainly from 
the date of flling the bill and appointing the receiver in this suit, 
and the net earnings subsequently acquired are properly attributable 
to the payment of the principal and interest of the mortgage debt. 
Such was the ruling of .the circuit court, and tn it there was no er- 
ror. The decree appealed from should be aflarmed, and it is so or- 
dered. 
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FAKMBKS' LOAN & TRUST CO. et al. v. GBEBN et aL 

GKEEN et aL v. FAKMERS' LOAN & TRUST CO. et al. 

(Circuit Court o£ Appeals, Vitth Circuit. February 25, 1897.) 

Nos. 500 and 501. 

Bailkoad Mortoage FonECLOsuRB— Allowakcb for Attorney's Febs AKD 

EXPENSES— PuiiCHASEIl ReSISTING CONFIRMATION OF SaI.E. 

A purchaser of a railroad at foreclosure sale, who reslsts the conûrination 
of the sale, and ultimately procures the setting aside of a decree of con- 
firmation, and a release from his bid, Is not entitled to be pald, out of the 
trust fund, his attorney's fées and expenses incurred in that behalf, but 
can only receive the ordinary taxable costs; and it Is Immaterial that the 
services of his counsel may hâve Ineidentally beneflted the fund. 

Appeal from the Circuit Court of the United States for the Eastem 
District of Texas. 

The Farmers' Loan & Trust Company, as trustée under the flrst mortgage 
bonds on what was known as the "Waco & Northwestern Division of the 
Houston & Texas Central Railway," flled its bill of complaint against the 
Houston & Texas Central Railway Company et al., seeking a foreclosure on 
said Waco & Northwestern Division. On March 16, 1892, the court entered a 
final decree ordering a sale of the trust property. On December 28, 1892, the 
property was olïered for sale by a spécial master, and B. H. B. Green, appel- 
lant in cause No. 501 and appellee in cause No. 500, being the hlghest bidder 
therefor, became the purchaser of the property, and deposited wlth the master 
the sum of Ç25,000, as requlred by the terms of the sale. On January 11, 
1893, the master filed his report of the sale, stating that the bid of E. H. R. 
Green for $1,375,000 was the hlghest made at the offering, and that the prop- 
erty had been struck oSe to hlm. On January 18, 1893, CoUis P. Huntington 
filed a pétition of intervention, alleging that he was a holder of a majorlty of 
the first mortgage bonds of the said Waco & Northwestern Division, and pray- 
Ing that he be permitted to intervene pro Interesse 'suo, and to become a party 
to the cause, which pétition was granted by the court. On February 3, 1893, 
said Huntington filed quallfled or conditional exceptions to' the master's re- 
port of sale, alleging therein that In the notice of sale by said master référence 
was made to the foreclosure decree "and the sehedules on file wlth the clerk 
of said court, at Galveston, Texas, subject to the inspection of ail Intending 
bidders at such sale," for further détails of the properties to be sold; that on 
October 28, 1892, the receiver, Dillingham, had filed in the court a schedule of 
property, which eontained the foUowing vague référence to certain land notes: 
"The receiver has in hand land notes, secured by deed of trust on lands con- 
vej'ed, of the face value of ninety-six thousand three hundred and thirteen 
dollars and elghty-seven cents ($96,313.87)"; that neither the decree of fore- 
closure rendered on March 16, 1892, nor any other order or decree of the court, 
authorized the sale of said land notes; that the master had filed in the court 
his report of said , sale at Waco, Tex., on December 28, 1892, and had made 
mention therein of said notice of sale, and of the référence to the receiver's 
schedule on flle wlth the clerk of the court; and he excepted to said master's 
report, and to the confirmation of said sale. If and so far as the références 
In said notice and report may be construed as Including said land notes in the 
properties to be sold at said foreclosure sale. On February 22, 1803, the com- 
plainant moved the court to confirm the sale of December 28, 1892, and to 
direct that proper conveyances be made to the purchaser. On March 14, 1893, 
the purchaser, Green, filed his flrst pleading In court, and alleged that his bld 
at the sale was based upon the schedule of property of said railroad referred 
to in the notice of the master's sale; that among other items set out in said 
schedule was that about $95,000 in vendor's lien notes were in the hands of 
the receiver, being a part of the property of said railroad ordered by the coiu:t 
to be sold; that upon the strength of said Items in said schedule (the decree 
but vaguely and generally describing the property ordered to be sold), to which 



FARMERS' LOAN & TRUST CO. V. GREEN. 223 

he was referred by the master's notice of sald sale, the bid made by h!m was 
based In good faith; and that C. P. Huntington bad filed in tbe court excep- 
tions to the passage of sald notes under the sale. Wberefore he piayed the 
court "that in the event such exceptions of sald Huntington be sustalned, 
that he be rellered from hls bld as made, and the deposit made by him in thls 
matter be returned to him, and that sald property be resold under such direc- 
tions as by the court may be proper." Dépositions were taken at the hearlng 
on March 14, 1893, and on that day the matter of the confirmation of the mas- 
ter's report of sale and of exceptions of the Intervener, CoUis P. Hunting- 
ton, and of the pétition of the purchaser, E. H. K. Green, for relief from hls 
bid, came on to be heard. It was found by the court that the land notes re- 
ferred to dld not pass at the master's sale, and it was ordered, adjudged, and 
deereed that the sale be confirmed, excluding the land notes, and that the 
spécial master make a deed to the purchaser in accordaace with the final de- 
cree rendered in the cause on the purchaser's compliance wlth the terms of 
the sale; and it was further ordered, adjudged, and deereed that the application 
of the purchaser, B. H. R. Green, for relief from hls bld, be denled. On April 
1, 1893, the term of the court at which the sald deeree of confirmation was 
rendered adjoumed sine die. On April 13, 1893, sald Gïeen flled a pétition for 
a rehearing of ail the matters embraced in the deeree of March 14, 1893, and 
prayed that said deeree be set aside, and that he be released from hls bld. There 
were several grounds stated in the pétition for the relief prayed for, the most 
material of which was that there was a deficiency in the property sold, In 
that in the notice there were offered for sale about 277,230 acres of land, while 
the actual amount sold was found to be 222,459% acres. On June 10 and 15, 
1893, respectively, exceptions and answers were flled by the complalnant and 
by the intervener, Huntington, to sald pétition, and on June 27, 1893, the 
matter of said pétition came on to be heard, and a deeree was rendered by 
the court denylng the same. On November 6 and December 16, 1893, re- 
spectively, motions were flled by said intervener and the complalnant to re- 
quire said <3reen to comply wlth hls bld, and complète his purchase, and. In 
default thereof, that the property be resold at his risk and expense. On De- 
cember 9, 1803, and March 16, 1894, respectively, Green flled answers to the 
said motions. On March 5, 1895, the cause came on to be further heard upon 
the said motions and upon the answers and objections thereto of the said 
Green, whereupon It was adjudged and deereed by the court that the said 
sale of December 28, 1892, be set aslde, and that the said purchaser, E. H. R. 
Green, be relleved from hls bld, and the deposit made by him of $25,000 be 
returned to Mm, without Interest, and that he go hence wlthout day; and 
that the eost of the proceedings subséquent to sald sale. In regard to the con- 
firmation and enforcement thereof, so far not heretofore paid, be taken and 
paid out of the proceeds of the sale of the property hereinafter provided for, 
or funds In the hands of the recelver, as the court may hereafter order; and 
that the sald property be resold In the manner and upon the terms described 
In the deeree. By thls deeree there was reserved to sald Green the right to 
apply to the court for an allowance to cover hls expenses and counsel fées, 
the right to such allowance being reserved for future détermination in the 
cause. On October 22, 1895, an application was made by Green for an allow- 
ance to cover his expenses and counsel fées. The application contained sub- 
stantially the hlstory of the proceedings in the cause. To thls application de- 
murrers were flled by the complalnant the Farmers' Loan & Trust Company, 
and by the Intervener, CoUis P. Huntington. The cause coming on to be 
heard upon the said application and upon the demurrers thereto, the court 
overruled the demurrers, and held that the applicant was eutitled to a rea- 
sonable fee in the premises, to be paid out of the funds in court; and the ap- 
plication was referred to a spécial master to hear proof thereon, and to report 
the amount for which the allowance should be made to cover such reasonable 
counsel fées; and also to hear proof upon and report the amount of the ex- 
penses and dlsbursements of the said Green. The report of the master was 
filed February 18, 1896, and on February 24, 1896, exceptions to the said re- 
port were flled by the complalnant and OoUis P. Huntington, Moran Bros., 
and H. K. McHarg, bond owners and interveners in the cause, and by E. EL 
R. Green. The substance of the exceptions taken by the •^omplalnant and 
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Interveners was that the master erred in reporting that the sald Green was 
entltled to any allowance for counsel fées and expenses; and the substance of 
Green's exceptions was that sufficient allowance was not made for hls ex- 
penses. On February 26, 1896, the court overruled ail exceptions to the mas- 
ter's sald report, and decreed that said Green be allowed the sum of $10,889.55, 
with 6 par cent, per annum Interest from date until paid, together with the 
costs, to be paid out of any funds in the hands of the receiver in this cause. 
From this decree thèse appeals were taken. 

L. W. Campbell, for appellants Moran Bros, and Henry K. McHarg. 

J. P. Blair, for appellant Huntington. 

Chas. W. Ogdon, for appellee Green. 

E. B. Kruttschnitt, for appellees Lackawanna Iron & Coal Co., 
Southern Development Co., Morgan's Louisiana & T. R. & S. S. Co., 
and Pacific Improvement Co. 

Before TOULMIN, MAXEY, and PARLANGE, District Judges. 

TOULMIN, District Judge, after stating the case as above, deliv- 
ered the opinion of the court. 

In our view of this case, we need only to consider the question 
whether Green is entitled to any allowance for counsel fées and ex- 
penses to be paid ont of the funds in the hands of the reeeiver, without 
regard to the question whether he was an innocent purchaser, free 
from lâches or fault in the premises. There is no question as to the 
power of a court of equity, in cases of administration of funds under 
its control, to make such allowance to those who hâve instituted pro- 
ceedings for the benefit of the fund as justice and equity may require. 
It is a well-recognized ruie of equity that when a trust fund is brought 
into court for administration and distribution, it must bear the ex- 
pense incurred in proper proceedings taken for the purpose. This 
expense necessarily includes the fées of the counsel who brings the 
suit, and who is considered as representing ail persons having a com- 
mon interest in the fund brought into court by it, and who avail them- 
selves of its beneflts, and of counsel who may be employed by author- 
ity of the court to perform services bénéficiai to the trust fund. 
Trustées v. Greenough, 105 U. S. 527; Jackson ville, T. & K. W. By. 
Co. V. American Const. Co., 6 C. C. A. 249, 57 Fed. 66; Bound v. Rail- 
way Co., 59 Fed. 509; Insurance Co. v. Dellatorre, 17 C. C. A. 310, 
70 Fed. 643. But this rule does not apply in favor of one who sets 
up an independent right to par-ticipate in the funds in litigation, and 
whose claim involves an antagonistic interest to that of the com- 
plainant in the suit, and those of the same class or of llke interest. 
Insurance Co. v. Dellatorre, supra; Bound v. Railway Co., supra; 
Strong V. Taylor, 82 Ala. 213, 2 South. 760; Grimball v. Cruse, 70 
Ala. 534 ; Ryckman v. Parkins, 5 Paige, 545. 

The contention of the Farmers' Loan & Trust Company and others 
is that Green's case does not belong to that well-deflned and limited 
class of cases in which courts of equity hâve allowed a successful liti- 
gant to be paid his counsel fées and expenses out of a trust fund 
under the control of the court; that the proceedings for the counsel 
fées and expenses in which Green now seeks an allowance were not 
brought to create or préserve any fund in which the complainant or 
intervening bondholders are interested, but that Green's attitude in 
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such litigation has always and necessarily been adverse and hostile 
to the complainant and the bondholders. The litigation between the 
complainant and the interveners, the bondholders, on the one side, 
and Green, the purchaser, on the other, was a contest as to the right 
of the former to bave the sale caniirmed and the purchase completed, 
and of the latter to hâve the sale set aside, and to be released f rom his 
bid. Clearly, this litigation involved antagonistic interests, and the 
parties to it occupied adverse positions in référence to its subject-mat- 
ter. A purchaser under a décrétai sale is one of the parties litigant, 
where he resists, as he has the right to do, the confirmation of the 
sale. He occupies the position, respecting costs and expansés, of any 
other party litigant. If causes exist why the sale should be set aside, 
and it is for équitable reasons set aside, the party unsuccessful in the 
litigation should pay the costs. It will not do to invite or encourage 
the purchaser to resent any effort to hâve the sale conflrmed, and 
to compel him to comply with his bid, upon the idea that he will incur 
no cost or expense in the litigation. The purchaser under a judicial 
sale submits himself to the jurisdiction of the court, and may be 
compelled to carry out his contract, but he is also entitled to the pro- 
tection of the court in respect to the avoidance of the purchase if by 
reason of imperfections in the title or otherwise he is freed from his 
bid. He should be treated fairly, and, being discharged from his 
purchase, he is entitled to hâve his deposit restored to him, and to 
hâve his costs, — the ordinary taxable costs which are chargeable as 
between party and party. 2 Jones, Mortg. § 1648 ; Morris v. Mowatt, 
2 Paige, 586; Ryckman v. Parkins, supra. To direct the pay ment to 
the purchaser in this case of any allowance for counsel fées and dis- 
bursements out of the funds in the hands of the receiver would be 
tantamount to taxing it against the bondholders. The practical ques- 
tion, then, is, shall the bondholders bear the burden of the litigation 
arising out of this contest between the parties? Must they pay the 
fées of the purchaser's éounsel, who were not employed or controlled 
by them? We see no reason why the bondholders should be required 
to do more than pay the légal, taxable costs, like any other unsuc- 
cessful litigant, and we know of no principle of law or of equity which 
authorizes the court to tax as a part of the costs the counsel fées and 
disbursements of the successful party in the litigation. The United 
States suprême court, in the case of Oelrichs v. Spain, 15 Wall. 211, 
after stating that the rule at law in debt, covenant, and assumpsit was 
against the allowance of counsel fées, held that counsel fées were 
not recoverable on an injunction bond, and said that: 

"In equity cases, where there Is no injunction bond, only the taxable costs 
are allowed to the complainants. The same rule is applied to the défendant, 
however unjust the litigation on the other side, and however large the expensa 
litis to which he may hâve been subjeeted. The parties, m this respect, are 
upon a footing of equality. When both client and counsel lînow that the fées 
are to be paid by the other party, there Is danger of abuse. • • * We thinli 
the principle of disallowance rests upon a solid foundation, and that the oppo- 
site rule is forbidden by the analogies of the law and sound public poliey." 

Suppose the circuit court had not concluded to render the decree of 
March 5, 1895, releasing Green from his purchase and directing a re- 
sale of the property, but had maintained the correctness of the decree 
79 F.-16 
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oî March 14, 1893, confirming the sale and denying Green relief tliere- 
froiû-^ could it be reasonably claimed, or even suggested, that the com- 
plainant and the interveners should recover from Grreen their counsel 
fées, and incidental expenses incurred by them, in resisting his appli- 
cation to be released from his purchase, and in prosecuting their mo- 
tion to hâve him comply therewith, or that he should be taxed with 
such fées and expenses as a part of the costs of the contest? Clearly 
not, and, if not, then the parties to the litigation were not "upon a 
footing of equality" if Green's claim is well made. 

But it was submitted in the argument of Green's counsel that the 
disbursements by him for counsel fées, and for other expenses incurred 
by him in securing a release from his purchase, resulted in curing 
many defects in the foreclosure proceedings, the correction of which 
necessarily beneûted the trust property, and increased its salable 
value. If it be admitted that Green's counsel, in representing the 
interest which retained him, incidental ly contributed to the beneût 
of the trust fund, and to the common interest of the bondholders, still 
he can legally claim from them no compensation for his services. 
They were voluntary services, as far as they were concemed. They 
were not rendered under any contract of employment, either expressly 
made by them, or superinduced by the law upon the facts of the 
case, and they were rendered with no view or purpose of benefiting 
the bondholders or the trust fund. To make such services a charge 
on the trust fund they must hâve been rendered for the purpose of 
benefiting that fund. Bound v. Eailway Go., supra; Grimball v. 
Cnise, 70 Ala. 544, 545; Trustées v. Greenough, supra. The suprême 
court of South Carolina, in Hand v. Eailroad Co., 21 S. C. 179, in stat- 
ing the rule, said: 

"No one can legally claim compensation for voluntary services to anotUer, 
however beneificial they may be, nor for Incidental beneflts and advantages to 
one flowing to him on account of services rendered to another by whom he 
may hâve been employed. Before a légal charge c»n be sustained, there must 
be a contract of employment, either expressly made or superinduced by the 
law upon the faets." 

Dur opinion is that the decree appealed from is erroneous in so far 
as it overrules the exceptions to the master's report âled by the com- 
plainant and the interveners, and decrees an allowance to E. H. E. 
Green for counsel fées and expenses to be paid ont of the funds in 
the hands of the receiver. The case must accordingly be reversed, 
and the cause remanded, with directions to the circuit court to s»t 
aside its former decree, and, in lieu thereof , to make and enter a de- 
cree consistent with this opinion. The decree to be entered by the 
circuit court pursuant to the mandate of this court should order, ad- 
judge, and decree that the exceptions of the Farmers' Loan & Trust 
Company and the interveners, Collis P. Huntington, Moran Bros., and 
Henry K. McHarg, to the report of the said spécial master, be sus- 
tained; that it should further order, adjudge, and decree that said 
Green be denied any allowance to cover counsel fées and expenses 
other than the ordinary taxable costs of court which are provided for 
in the decree from which thèse appeals were taken. Reversed and 
remanded. 
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FARMERS' tiOAN & TRUST CO. v. NORTHERN PAC. R. CO. et aL 

(Circuit Court of Appeals, Ninth Circuit. February 23, 1897.) 
Iksolvext Haiî^road Compakies— Pkepeebstial Claims— Judomests for Pek- 

SONAT, iN.IUHrEB. 

A judgment creditor of a railroad corporation, whose claim originated 
in tlie négligent act o£ the corporation's servants, Is not entitled to be paid 
In préférence to the holders of pre-exlsting liens upon the corporation's 
property. 

Appeal from the Circuit Court of the United States for the North- 
ern Division of the District of Washington. 

Crowley & Grosscut) and John B. Allen, for appellant. 
Carr & Preston and S. H. Piles, for appellees. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 

GILBERT, Circuit Judge. On October 1, 1889, J. B. Irvine, the 
petitioner, sustained a personal injury, resulting from the négli- 
gence of an engineer of the Northern Pacific Railroad. On April 
17, 1893, the petitioner recovered a judgment against the railroad 
Company for |600 and costs on account of the injury. On October 
30, 1893, the appellant, as the trustée of certain bonds of the rail- 
road Company, instituted a suit to f oreclose the mortgage liens which 
had been placed upon the railroad property to secure said bonds. 
In the foreclosure suit receivers were appointed to take possession 
of and manage and operate the mortgaged property. On May 13, 
1896, the petitioner intervened in said foreclosure suit by flling a 
pétition, in which he alleged that he had recovered the judgment 
above referred to, and prayed for an order that the receiver pay his 
claim in full. The trust company ansvi^ered the pétition, alleging 
that the incumbrances which it sought to foreclose were existing 
liens upon the railroad company's property at and prier to the time 
when the négligent act occurred upon which the plaintiff's judg- 
ment was based, and alleging that the mortgaged property was in- 
sufficient to pay the mortgage debt. The petitioner demurred to 
the answer, and the court below sustained the demurrer, and made 
an order directing the receiver to pay the petitioner's judgment out 
of the funds in his hands as such receiver. The trust company ap- 
peals from this order, and contends that the funds out of which the 
receiver was ordered to pay the judgment were subject to the prior 
and superior liens of the mortgage bonds and the interest thereon. 
The question which is presented, therefore, is whether a creditor 
of a railroad corporation, whose claim originated in the négligent 
act of the corporation's servant, shall be paid in préférence to the 
holders of pre-existing liens upon the corporation's property. We 
hold that such a judgment creditor is not entitled to be preferred 
to the lien holder, under the authority of Trust Co. v. Riley, 16 C. 
C. A. 610, 70 Fed. 32, Parmers' Loan & Trust Co. v. Northern Pac. 
R. Co., 74 Fed. 431, and Whiteley v. Trust Co., 22 C. C. A. 67, 76 Fed. 
74. The order appealed from will be reversed, at the appellee's costs. 
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MEREITT et al. V. AMERICAN STEEL-BARGB 00. 

(Circuit Court of Appeals, Eighth Circuit. Marcli 1, 1897.) 

No. 741. 

1. Courts — Concurrent Jurisdictiok — Possession of Res — Suits in Pbr- 

SONAM. 

While, in cases in whicli a court bas talîen, or, in order ta administer ttie 
relief souglit, may be compelled to taJie, possession of speciûc real or Per- 
sonal property to whieh tlie suit relates, tlie court whicli flrst acauires 
jurisdlction of the cause is entitled to retain it, to tlie exclusion of any other 
court, this rule does not apply to suits merely in personam, thougb involv- 
ing the same issues; and tlie pendency of such a suit in one jurisdiction 
does not prevent a party thereto from brmging a similar suit, involving the 
same issues, against the other party, in another jurisdiction. 

2. Corporations— Cbrtipicates op Stock — Suit to Establish Lien — Substi- 

TDTED Service. 

Though certiflcates of corporate stocls are technically only written évi- 
dences of interests in the corporate prcperty, they are so far in the nature 
of chattels that, when certiflcates of stocli in a corporation of one state 
are heid in pledge or as collatéral in another state, the courts of such latter 
State are authorized to proceed to establish a lien thereon in a suit coin- 
meneed by substituted service, under a statute authorizing such service in 
suits to establish liens on Personal property within the state. 

3. Appbai, and Error— liEVTBW — Pi.EA OF Res Judicata — Demcrrbr. 

In reviewing a décision sustaining a demurrer to a plea which allèges that 
a judgment set up in bar of the action vcas rendered upon due and proper 
notice, and that the court had and acquired jurisdiction of tlie subject-mat- 
ter and the parties, the appellate court must take such allégations as true, 
and cannot look into exhibits attached to the answer in the case to ascer- 
tain whether the judgment does In fact show ail the éléments of juris- 
diction. 

In En-or to the Circuit Court of the United States for the Dis- 
trict of Minnesota. 

This case was before this court, at the May term, 1896, on a motion to dis- 
miss the writ of error. Merritt v. Barge Co., 40 U. S. App. 127, 21 O. C. A. 
525, and 75 Fed. 813. On the présent occasion It is hère for détermination on 
the merits. Alfred Merritt and Leonidas Merritt, tlie plaintiffs in eiTor, who 
were the plaintiffs below, on April 10, 1894, sued the American Steel-Barge 
Company, the défendant in error, in the district court for St. Louis county, 
state of Minnesota, to recover the value of 11,331.3 shares of stock in the Lake 
Superior Consolidated Iron Mines. The complaint alleged, in substance, tlie 
folio wing facts: That in the months of January and February, 1893, the 
plaintiffs borrowed of Charles W. Wetmore $432,575, glving as an évidence of 
such indebtedness their five negotiable promissory notes, which were secured 
by the pledgé of certain shares of stock in the Duluth, Missabe & Northern 
Railway Company and in the Mountain Iron Company and the Missabe Iron 
Company, the shares of stock in said railway company alone being of the value 
of $565,000; that at the time said loan was eû'ected it was agreed that said 
Wetmore "should not repledge, sell, or dispose of" any of said stock, and that, 
if the plaintiffs so desired, the flrst four of the aforesaid notes should be ex- 
tended for a period of six months from their maturity; that on April 24, 1893, 
said Wetmore, in violation of bis agreement, transf erred ail the shares of stock 
in said railway company by him held in pledge to John D. Rockefeller, as se- 
curity for an individual debt which he owed to said Rockefeller, which stock 
was at the time fairly worth $565,000; that the plaintiffs had elected to waive 
the tort thus committed by said Wetmore, and to consider the transaction 
last aforesaid as a sale of the stock by said Wetmore for their benefit; that 
on March 13, 1893, said Wetmore had further converted to his own use cer- 
tain bonds belonging to the plaintiiïs, which were of the value of $90,000, and 
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tbat the plaintiffs had furtlier elected to treat the conversion of said bonds 
as a sale of the same by said Wetmore for their account; that after thèse sev- 
eral transactions said Wetmore had sold and transferred the five promissory 
notes heretofore mentioned, and the remaining shares of stocli which had been 
pledged to secure the payment of the same, to the American Steel-Barge Com- 
pany; that said Wetmore was at the time the vice président and chief man- 
aging officer of said barge Company; that said notes and stoclis were so trans- 
ferred to the barge Company to secure an indebtedness of said Wetmore to 
said Company which had been theretofore contracted; that at the time of such 
transfer said barge company well Ivnew the terms and conditions under v?hich 
the said Wetmore held the aforesaid notes and stock, and that he had no right 
or authority to malie the transfer in question; that after the last-mentioned 
transfer the barge company had converted the stocks by it received into 
11,331.3 shares of the capital stock of the Lake Superior Consolidated Iron 
Mines, a corporation organized under the laws of New Jersey; that the plain- 
tiffs had demanded of the barge company the surrender and return of the 
stocks last aforesaid; that it had refused to accède to such request; and that 
the plaintiffs had thereupon elected to waive the tort so committed, and to sue 
the barge company in assumpsit for the value of the shares of stock by it re- 
ceived and retained. The case was removed by the barge company, it being 
a corporation organized under the laws of New Jersey, from the state court to 
the circuit court of the United States for the district of Minnesota on April 
18, 1894. After such removal the barge company flled an amended answer to 
the aforesaid complaint, whereby, among other défenses, it interposed the fol- 
lowing plea, in substance: That being the légal owner and holder of the five 
promissory notes referred to in the complaint, and having in its possession, 
as pledgee, the collatéral attached thereto, consisting of 11,331.3 shares of 
stock in the Lake Superior Consolidated Iron Mines, it had attempted, after 
the rîiaturity of said notes, and prior to May 18, 1894, to sell tiie collatéral at 
public auction in the city of New York, where the notes were made payable, 
for the purpose of satisfying said notes, but that it had been prevented from so 
doing by an injunction restraining such sale, which had been obtained by the 
plaintiffs, Alfred Jlerritt and Leonidas Merritt, in an action brought by them 
against the défendant barge company in the suprême court of the city and 
county of New York; that said action so brought by the plaintiffs v/as dis- 
missed by them prior to a final juilgment therein, whereupon the barge com- 
pany, in May, 1894, liad itself brought a suit in said suprême court of the city 
and county of New York against Alfred Merritt and Leonidas Merritt for the 
purpose of determining the rights of the parties in and to the five promissory 
notes mentioned in the complaint, and in and to the aforesaid 11,331.3 shares 
of stock held as collatéral thereto; that in the suit so instituted by the barge 
company ît prayed judgment that the défendants in said suit might be ex- 
cluded from any interest in said notes, and in said shares of stock so pledged 
as collatéral, except as subordinate to the lien of the barge company; that 
the lien of the latter company iipon said stocli might be fixed and deflned; that 
the right to sell the same for the satisfaction of the five notes by it held might 
be established; that said stock might be sold pursuant to the decree of the 
court; and that the proceeds might be applied to the payment of said notes. 
The plea further averred that said notes were payable in the city of New York; 
that when said suit was brought by the barge company the certifieates repre- 
senting the shares of stock in controversy were situated in the city of New 
York, and were subject to the jurisdiction of the suprême court for the city 
and county of New York; that said court then and there had full jurisdiction 
of said stock for the purpose of establishing and foreclosing the alleged lien 
of the barge company; that after due proceedings had in said court a final 
decree was rendered in accordance with the prayer of the complaint, whereby 
the said Alfred Merritt and Leonidas Merritt were excluded from ail interest 
in said notes and stock, except as subordinate to the lien of the barge company, 
and whereby the barge company's title to the notes and its title to the stock, 
as a pledgee thereof, were established, and whereby the stock was adjudged 
to be sold at public auction and the proceeds thereof applied to the payment of 
the aforesaid notes. The plea further averred that the Judgment and decree 
last aforesaid was rendered upon due and proper notice to the défendants, 
Alfred Merritt and Leonidas Merritt, and upon testimony duly and properly 
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taken, proving ail of the allégations contained in fixe bill of complalnt; that 
pursuant to the decree so obtained the stock in question was afterwards sold 
at public auctlon; and that at sucli sale it was purcliased by tbe barge Com- 
pany, on the 24th day of October, 1894, for the sum of §25,000. To the aloresaid 
plea setting up the proceedings in the suprême court of the city and county of 
New York as a bar to the présent action, the plaintifEs demurred, but the de- 
murrer was overruled. Subsequently, the plaintiffs having declined to reply 
to the f acts alleged In the af oresald plea, a judgment was rendered on the plead- 
Ings in favor of the défendant. The writ of error is brought to reverse that 
judgment, 

A. A. Harris and Henry E. Harris, for plaintiffs in error. 
James H. Hoyt and Frank B. Kellogg (Cusliman K. Davis and 
0. A. Severance with him on brief), for défendants in error. 

Before CALDWELL and THAYER, Circuit Judges. 

ÏHAYER, Circuit Judge, after stating the case as above, deliv- 
ered the opinion of the court. 

The suit which was instituted in the suprême court of the city 
and county of New York by the American Steel-Barge Company 
against Alfred Merritt and Leonidas Merritt, the plaintiffs in this 
suit, according to the averments of the plea, was an action to es- 
tablish and foreclose a lien on personal property alleged to be sit- 
uated in New York, and it was brought under the provisions of a 
local statute of that state which authorized such a proceeding to 
be maintained on constructive or substituted service. Code Civ. Proc. 
N. Y. 1877, §§ 438-4:44, inclusive. It was a suit in the nature of a pro- 
ceeding in rem, and it retained that character to the end, inas- 
much as the défendants, although served with summons outside of 
the state of New York, as provided by the laws of that state, did 
not appear at any stage of the proceedings so as to authorize the 
rendition of a personal judgment against them. The fundamental 
fact to be alleged and proven in such proceeding was the existence 
of a valid lien in favor of the barge company upon the property in 
controversy, to wit, 11,331.3 shares of stock in the Lake Superior 
Consolidated. Iron Mines. On the other hand, it appears from the 
complaint in the case at bar that it was a suit which was brought 
upon the theory that the barge company had no lien upon the 
property in question, and that it had rendered itself liable to the 
plaintifEs for the value of said property by refusing to restore it 
to the plaintiffs when a return thereof was demanded. The plain- 
tifEs do not deny the practical identity of the issues in the two suits, 
— the one pending in Minnesota, and the other in New York, — and 
they concède, as we understand, that because the issues were 
identical, each having référence to the existence of the alleged lien, 
the judgment of the New York court with respect thereto was well 
pleaded in bar to the présent action, provided the New York court 
rightfully proceeded with the hearing and détermination of the case 
before it, notwithstanding the pendency of the prior suit in Min- 
nesota, and provided, further, that the New York court acquired 
lawful jurisdiction of the subject-matter. Assuming the proposi- 
tion so conceded to be correct, we proceed to inquire whether, as 
is contended by the plaintifEs in error, the fact that the Minnesota 
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«uit was flrst brought precluded the New York court from enter- 
taining jurisdiction of the suit wMch was subsequently instituted 
in that forum. 

Tlie doctrine is well settled that when a court, in the progress of 
a suit properly pending before it, takes possession of property, ei- 
ther under a writ of replevin or attachment, or by other mesne or 
final process, or by the appointaient of a receiver or assignée, its ju- 
risdiction over the property for the time being becomes exclusive, 
and no other court can lawfuUy interfère with the possession so ac- 
quired. While property is so held it cannot be sold under the judg- 
ment, sentence, or decree of any other tribunal. Moreover, so long 
as the property remains in custodia legis, no other court, unless by 
spécial leave of the court which flrst acquired jurisdiction, can law- 
fully proceed with the trial and détermination of a suit the object 
of which is to establish a lien against the property, or to subject 
the spécifie property to the payment of debts, or which may resuit 
in creating conflicting rights or titles thereto. The possession of 
the res vests the court which has flrst acquired jurisdiction with 
the power to hear and détermine ail controversies relating thereto, 
and for the time being disables other courts of co-ordinate jurisdic- 
tion from exercising a like power. This rule is essential to the or- 
derly administration of justice, and to prevent unseemly conflicts 
between courts whose jurisdiction embraces the same subjects and 
persons. Freeman v. Howe, 24 How. 450 ; Peck v. Jenness, 7 How. 
612, 624, 635; Taylor t. Carryl, 20 How. 583, 596, 597; Wiswall v. 
Sampson, 14 How. 52; Covell v. Heyman, 111 U. S. 176, 4 Sup. Ct. 
355; Heidritter v, Oil-Cloth Co., 112 tJ. S. 294, 302, 5 Sup. Ct. 135; 
Biggs V. Johnson Co., 6 Wall. 166, 196; Central Trust Co. of New 
York V. South Atlantic & O. E. Ce, 57 Fed. 3. The doctrine in 
question is faot limited in its application to cases where property 
has actually been seized under judicial process before a second suit 
is instituted in another court, but it applies as well where suits 
are brought to enforce liens against speciflc property, to marshal 
assets, administer trusts, or liquidate insolvent estâtes, and in ail 
other suits of a similar nature, where, in the progress of the liti- 
gation, the court may be compelled to assume the possession and 
control of spécifie personal or real property. In cases of the lat- 
ter kind, the rule is that the tribunal which flrst acquires juris- 
diction of the cause by the issuance and service of process is en- 
titled to retain it to the end, without interférence or hindrance on 
the part of any other court. And this rule, in its application to féd- 
éral and state courts, being the outgrowth of necessity, is "a prin- 
ciple of right and of law," which leaves nothing to the discrétion 
of a court, and may not be varied to suit the convenience of liti- 
gants. Gates v, Bucki, 12 U. S. App. 69, 4 C. C. A. 116, and 58 
Fed. 961; Chittenden v. Brewster, 2 Wall. 191; Orton v. Smith, 18 
How. 263, 265; Union Trust Co. v. Rockford, E. I. & St. L. R. Oc, 
6 Biss. 197, 24 Fed. Cas. 704; Owens v. Eailroad Co., 20 Fed. 10; 
Union Mut. Life Ins. Co. v. University of Chicago, 6 Fed. 443. In 
the cases of Wallace v. McConnell, 13 Pet. 135, and Five Hundred 
and Fire Thousand Feet of Lumber, 24 U. S, App. 509, 12 C. C. 
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A. 628, and 65 Fed. 236, the doctrine under considération was ex- 
tended to garnishment proceedings brouglit in tlie courts of a state 
while the existence of the indebtedness was in litigation in a féd- 
éral court. It was held, in substance, that, while the alleged debtor 
was contesting the existence of the debt in a suit brought against 
him in the fédéral court, the debt could not be attached by a third 
party under process emanating from a state court. And in the 
case of Sharon v. Terry, 36 Fed. 337, where a suit had been brought 
in the fédéral court to compel the surrender and cancellation of a 
paper purporting to be a written déclaration of marriage, and to 
restrain the use thereof on the ground that it was a forgery, and 
a suit for divorce had subsequently been brought in a state court, 
wherein the writing was found to be genuine, Mr. Justice Field de- 
clined to recognize the latter adjudication; holding that, as the 
fédéral court had first acquired jurisdiction of the controversy to 
compel the surrender and cancellation of the forged document, it 
was not bound to adopt the finding of the state court that the 
document was genuine. 

It does not follow, however, that the rule of comity to which we 
hâve referred opérâtes to prevent a court from taking jurisdiction 
of a cause in ail cases where a prior suit involving the same issue 
or issues has been commenced in some other forum, and jurisdic- 
tion has been acquired by such other court over the parties litigant. 
Whether the pendency of a prior suit has such effect dépends, as 
Mr. Justice Miller remarked, in substance, in Buck v. Colbath, 3 
Wall. 334, 335, upon the character of the prior suit, the nature of 
the remedy and the relief sought, and the identity of the parties. 
If the prior action does not deal either actually or potentially with 
spécifie property or objecta, but is strictly a suit in personam, in 
which nothing more than a personal judgment is sought, no reason 
is perceived why a subséquent action may not be brought and main 
tained in another jurisdiction, although it involves the détermina- 
tion of the same issue or issues on which the right to recover in 
the first suit dépends. The bringing of such second suit, under the 
circumstances supposed, does not oust the court in which the first 
suit was instituted of its jurisdiction, or delay or obstruct it in 
the exercise of its jurisdiction, or lead to a conflict of authority, 
where each court acts in accordance with well-established rules 
of law. Although a judgment may be rendered in the second suit 
before the first suit is tried, and may be pleaded in bar in the lat- 
ter suit because the issue and the parties to the two suits are the 
same, yet it has never been supposed that the fact that a judgment 
of another court is oflered in évidence to conclude the parties on a 
given issue or issues either defeats or impairs its jurisdiction, or 
has any necessary tendency to occasion a conflict of authority. 
Whatever doubt we might otherwise entertain conceming the ques- 
tion whether the pendency of a suit strictly in personam has the 
effect of preventing a party to that suit from subsequently bring- 
ing a suit in another jurisdiction involving the same issue, and from 
pleading the judgment there recovered as an estoppel in the former 
action, is resolved by the fact that in a number of cases such prac- 
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tice has been sanctioned by the higliest authority. Thus, in Stan- 
ton T. Embrey, 93 U. S. 548, the plaintiff flrst brought a suit in per- 
sonam in the superior court of New London county, state of Con- 
necticut, and while it was there pending and undetermined he 
brought a suit on the same cause of action in the suprême court 
of the District of Columbia. A plea of lis pendens was interposed 
in the latter suit, and was overruled; the court holding that the 
pendency of the suit in Connecticut did not prevent the bringing, 
nor the prosecution to final judgment, of a suit in the District of 
Columbia. In Insurance Co. v. Harris, 97 U. S. 331, suits were 
brought by Harris, as assignée of William H. Brune, who was him- 
self an assignée of certain insurance policies, against the Mutual 
Life Insurance Company of New York, in the circuit court of the 
United States for the district of Maryland. Prior thereto a suit 
had been commenced by Mrs. Barry, the beneficiary named in the 
policies, in the suprême court of New York, against said William 
H. Brune and the insurance company, to recover the policies and 
hâve the assignment thereof to said Brune declared to be void. In 
the suit brought in New York, the insurance company filed an an- 
swer and a bill of interpleader, and obtained an order on the bill 
of interpleader permitting it to pay the amount due on the policies 
into court, and restraining the several claimants of the policies 
from prosecuting actions against it after the money had been so 
paid. At what précise time the bill of interpleader was so flled, 
with référence to the commencement of the suit in the district of 
Maryland, does not appear; but the suprême court, through Mr. 
Justice Strong, declared that it was "perfectly immaterial whether 
the New York court flrst obtained jurisdiction of the subject and 
the parties," as the order made by the New York court on the bill 
of interpleader would in any event prevent a recovery against the 
insurance company in the suit pending in the district of Maryland, 
inasmuch as that order had been made before the latter suit was 
brought to trial. In the case of Buck v. Colbath, 3 Wall. 334, 345, 
while discussing the elïect to be given to the pendency of a prior 
suit, the suprême court said: 

"But it is not true that a court, having obtained Jurisdiction of a subject-mat- 
ter of a suit and of parties before it, thereby excludes ail other courts from 
the right to adjudicate upon other matters having a very close connection wlth 
those before the first court, and in some instances requlring the décision of the 
same questions exactly." 

And in Standley v. Eoberts, 19 U. S. App. 407, 421, 8 C. 0. A. 
305, and 59 Fed. 836, this court said: 

"There is no doubt that, in a suit In which the court obtains jurisdiction by 
the seizure or contre! of the subject-matter of the suit, the court which flrst 
acquires jurisdiction over It may retain the property in its custody until final 
.iudgment, and in many cases until such judgment is satisfled, and that It may 
use Its writ of Injunction or other proper process to effect this resuit. * * • 
It is equally well settled that the pendency of an action In one court wlll not 
bar or abate another action between the same parties, Invdving the same issues, 
in a court of co-ordinate jurisdiction, in which that jurisdiction Is exerclsed, 
not by th« seizure of the property, but by personal service of origisal process 
upon the défendants." 
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The décisions of tlie state courts likewise support the view that 
the pendency of a suit which is strictly a suit in personam will not 
prevent the commencement of a suit in another forum which in- 
volves the détermination of the same issue or controversy. Paine v. 
Insurance Co., 11 R. I. 411; Dufîy v. Lytle, 5 Watts, 120; Child v. 
Powder Worlis, 45 N. H. 547; Allis v. Davidson, 23 Minn. 442; 
Pooi-man v. Mitchell, 48 Mo. 45; Railroad Co. v. Grayson, 88 Ala. 
572, 7 South. 122; Eogers v. Odell, 39 N. H. 452; Banlï of U. S. 
V. Merchants Bank of Baltimore, 7 Gill, 415 ; Westcott v. Edmunds, 
C8 Pa. St. 84. In the case of Sharon t. Terry, 36 Fed. 337, 359, 360, 
it was conceded by Mr. Justice Field that a plaintiff has a right 
to sue on the same cause of action in différent jurisdictions, vphere 
nothing more than a personal judgment against the défendant is de- 
manded ; and, if such be the law, we can see no sufQcient reason f or 
denying the right of a défendant who has been sued in one iurisdic- 
tion for the recovery of a personal judgment against him, to bring 
an action against the plaintiff in another jurisdiction, although that 
action is of such nature that it may require a détermination of the 
same issue which is involved in the first suit. We are of opinion, 
therefore, that the New York judgment was entitled to full faith 
and crédit when pleaded in the case at bar, notwithstanding the 
fact that it was rendered in another jurisdiction, in an action which 
was there commenced after the suit at bar had laeen instituted, and 
after the court, in the case in hand, had acquired jurisdiction of the 
parties by the issuance and service of process. The latter action 
was a suit in personam, in which the only relief sought, or that 
could be afforded, was a money judgment against the barge com- 
pany for the alleged wrongful conversion of the stock. Moreover, 
the bringing of such suit was an irrévocable élection on the part 
of the plaintiffs to abandon ail claim to the stock, and in lieu there- 
of to demand a judgment for its value. Butler v. Hildreth, 5 Metc. 
(Mass.) 49; Thompson v. Howard, 31 Mich. 309; Morris v. Rexford, 
18 N. Y. 552; Town of Hartland v. Hackett, 57 Vt. 96; Eodermund 
V. Clark, 46 N. Y. 354; McDonald v. Pike, 60 Wis. 222, 19 N. W. 
44; Kennedy v. Thorp, 51 N; Y. 174, 176; Terry t. Munger, 121 N. 
Y. 161, 24 N. E. 272. Under thèse circumstances, it must be con- 
ceded that the barge company was at liberty to bring an action to 
foreclose its alleged lien on the stock, if the laws of New York 
authorized a proceeding of that kind, and in so doing no rule of 
comity was violated. It must be further conceded, we think, that 
the conduct of the barge company in bringing the suit to foreclose 
its lien flnds some justification in the fact that its right to sell the 
stock as pledgee had been challenged by the plaintiffs in the in- 
junction suit brought in the suprême court of New York to restrain 
the sale, and that by such proceeding its title as pledgee had be- 
come clouded. 

It is next insîsted that the judgment of the suprême court of New 
York was void because the plea interposed by the défendant showed 
that the stock to which the suit in New York related was the stock 
of a New Jersey corporation, over which the courts of New York 
could exercise no jurisdiction or control. The rule of law is not 
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disputed that, in a suit commenced and prosecuted upon construc- 
tive or substituted service of process, the courts of a state or coun- 
try may lawfully adjudicate on the title to real or personal property 
situated within its borders, or upon liens or claims against prop- 
erty which is so situated, provided thev are authorized to do so 
by local statutes. Amdt v. Griggs, 134 "^U. S. 316, 10 Sup. Ct. 557. 
It is contended, however, that this rule bas no application to tbe 
stock of a foreign corporation, that stock certiflcates are mère évi- 
dence of the ownership of stock, and that the stock of a corporation 
can hâve no situs outside of the state in which the corporation was 
created. Speaking technically, it is true that a stock certificate is 
written évidence of a certain interest in corporate property. The 
same may be said of notes and bills. They are simply évidence of 
indebtedness on the part of the individuals or corporations who 
issue them. But in the business world such obligations or securi- 
ties are treated as something more than mère muniments of title. 
They are daily bought and sold like ordinary chattels, they may 
be hypothecated or pledged, they hâve an inhérent market value, 
and, while differing in some respects from chattels, they are gên- 
erai ly classifled as personal property. Allen v. Pegram, 16 lowa, 
163, 173; 1 Cook, Stock, Stockh. & Corp. Law, § 12; Schouler, Pers. 
Prop, § 482; Baak v. Byram (111.) 22 N. E. 842. Stock certiflcates 
may be made the subject-matter of a suit in replevin, and, if they 
are dealt with wrongfully by the person having the possession there- 
of, a suit for the conversion of the stock may be maintained, as 
the présent action and many others will serve to demonstrate. Mc- 
AUister v. Kuhn, 96 TJ. S. 87, 89. In some states, certiflcates of stock 
in a foreign corporation are subject to garnishment (Bank v. 
Mather [Minn.] 62 N. W. 396), while in other states, owing in a 
measure to a différence in local laws, they are not subject to such 
process, or at least stock in a foreign corporation cannot be reached 
and subjected to the payment of debts merely by notice or pro- 
cess served upon the officers of the corporation while they are with- 
in the state in which the attachment proceedings are instituted 
(Plimpton v. Bigelow, 93 N. Y. 592). It must be admitted, however, 
that stock in a corporation may be transferred by the owner, with- 
out any action on the part of the corporation, so as to vest a good 
title thereto in the transférée, by a simple transfer of the stock cer- 
tificate, since it is now well settled that régulations made by a 
corporation for the transfer of stock on its books are for its owu 
conveniehce and protection; that they are simply cumulative, and 
do not operate as a prohibition against other modes of transfer. 
Bank of Commerce v. Bank of Newport, 27 U. S. App. 486, 11 C. 
C. A. 484, and 63 Fed. 898; Horton v. Mercer, 36 U. S. App. 234, 
18 C. C. A. 18, and 71 Fed. 153; McNeil v. Bank, 46 N. Y. 331, and 
eases cited. The New York statute under which the suit in New 
York was instituted authorizes a proceeding on substituted serv- 
ice "where the complainant demanda judgment that the défendant be 
excluded from a vested or contingent interest in, or lien upon, spé- 
cifie real or personal property within the state ; or that such an in- 
terest or lien in favor of either party be enforced, regulated, defined 
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or limited, or otherwise affecting the title to sucli property." Code 
Civ. Proc. N. Y. 1877, § 438. In view of the foregoing considérations, 
we are of opinion that stock certiflcates are personal property, within 
the purview of the foregoing statute, and that when such certiflcates 
are held in pledge, or as collatéral, within the state, the courts of 
that State hâve jurisdiction to establish the existence of a lien 
thereon, and to enforce the same by directing a sale of the prop- 
erty. 

It is urged flnally that the judgment of the suprême court of New 
York is a nullity, because the proper affidavit was not made and 
filed to authorize an order of publication or service of summous 
outside of the state of New York, that the flling of such affidavit 
was jurisdictional, and that the failure to file an affidavit stating 
ail the facts necessary to be stated rendered ail subséquent pro- 
ceedings in the suit void. The order made by the New York court 
authorizing service outside of the state contains a récital show- 
ing that ail the facts necessary to warrant the order had been duly 
proved to the satisfaction of the court by alBdavits; and counsel 
for the défendant Company insist that such récitals are in them- 
selves suiBcient in a collatéral proceeding, although the afiîdavits 
upon which the order was obtained were inadvertently omitted f rom 
the judgment roll in making up the exemplifled copy. We do not 
flnd it necessary, however, to notice the latter contention. The case 
was decided in the trial court on demurrer to the plea, and on a 
subséquent motion for judgment on the pleadings, after the plain- 
tiffs had declined to take issue with the facts averred in the plea. 
There is nothing to show that the point last urged by the plaintifEs 
was raised or considered by the trial court, and in any event, this 
being a law case, we think we cannot go outside of the facts averred 
in the plea, and make an examination of exhibits attached to the 
answer. The plea itself avers that the New York "judgment and 
decree was rendered upon due and proper notice to the défendants" ; 
also, that "the court then and there had and acquired jurisdiction 
of the subject-matter of said cause, and jurisdiction over said stock 
and notes, and of the parties défendant for the purpose of such 
action." Thèse were material averments which were admitted by 
the demurrer to the plea, and they preclude us from examining the 
judgment roll with a view of ascertaining whether it supports the 
averments of the plea. It is also proper to add that counsel for 
the défendant company hâve appended to their brief copies of the 
affidavits on which the order of publication was obtained in the su- 
prême court of New York, and they clearly satisfy every require- 
ment of the statute, so that in any event there would seem to be 
no real foundation for the contention that the order of publication 
was not made upon a proper showing of jurisdictional facts. Pind- 
ing no error in the record, the judgment of the circuit court must 
be afflrmed, and it is so ordered. 
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DEXTBR, HORTON & CO. T. SAYWARD. 
(Circuit Court, D. WasMngton, N. D. February 12, 1897.) 

LlABILITY Olf SuitBTIES IN APPKAL BoND. 

An appeal bond in an action in whicli an attachaient bas been levled opér- 
âtes as seeurity only tor the costs of appeal, wliere tliere bas been no impair- 
ment of the seeurity by waste of the property, and no burdens accruing 
upon It by nonpayment of taxes. 

Mémorandum of Décision on Motion for Judgment against Sure- 
ties on Supersedeas Bond. 

E. F. Blaine and E. C. Hughes, for plaintifiE. 
J. B. Howe, Alfred Battle, and Thomas Burke, for défendant and 
his sureties. 

HANFORD, District Judge. In this action a writ of attachment 
was issued and levied upon property of the défendant to secure the 
judgment, and the judgment rendered by this court contained an 
order to sell the attached property, and apply the proceeds to pay- 
ment of the debt. The attached property bas been sold for sums 
aggregating a great deal less than the amount of the judgment, 
and the plaintif!! bas now applied by motion for a judgment against 
the sureties on the supersedeas bond for the amount of the penalty 
thereof, which is less than the deflciency. In the case of Hôtel Go. 
V. Kountze, 107 U. S. 37&-402, 2 Sup. Ct. 911, the suprême court of 
the United States decided that an appeal bond in a f oreclosure suit 
in the courts of the United States does not operate as seeurity for 
the amount of the original decree, but only for the costs of appeal 
and damages by détérioration of the seeurity by waste of the prop- 
erty, and burdens accruing upon it by nonpayment of taxes, and loss 
by fire. That is so because the judgment is otherwise secured by 
a lien upon the mortgaged property. In the opinion of the court 
the statutes and rules, and previous décisions of the suprême court, 
and the practice of the courts in this country from colonial times, 
and the practice in England, were carefully reviewed. The case 
is entitled to récognition as an authority by reason of the great 
research and learning appearing in the opinion, as well as for the 
fact that it is a déclaration of the law by the highest court of this 
country. In this case the judgment was otherwise secured by the 
lien of the attachment, which was not disturbed by the proceed- 
ings upon the writ of error. Therefore it comes fairly within the 
rule pf the décision of the suprême court in the case cited, and I 
am constrained by that authority to deny the relief applied for, 
without considering the other grounds of opposition suggested by 
counsel representing the défendant and the sureties upon the bond. 
It is not shown that the seeurity was impaired during the pendency 
of the case in the circuit court of appeals (19 C C. A. 176, 72 Fed. 
758) by waste or destruction of any part of the attached property, 
nor that it became burdened by accruing taxes. Therefore the sure- 
ties are only liable for the costs upon the writ of error. The mo- 
tion will be denied unless the plaintifE shall elect to take a judgment 
for the amount of the costs taxed on the writ of error. 
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AULTMAN & TAYLOR CO. v. SYMB. 

(Circuit Court of Appeals, Second Circuit. March 19, 1897.) 

Limitation of Actions — ISTonrbsidbnts— Action on Judgment. 

The New York Code of Civil Procédure provides (section S90) that when 
a cause of action, net Involvlng the title to real property wlthin the state, 
accrues against a person not tlien a résident of the state, an action cannot 
be brought thereon against him in a court of the state, af ter the expiration 
of the time limlted by the laws of bis résidence for bringing a like action, 
except by a résident of the state in certain cases. Held, that the wcrds 
"the laws of his résidence" In such statute refer to the résidence of the 
debtor at the time the cause of action accrues, and not at the time the 
action Is brought, and aecordingly that when a judgment bas been recov- 
ered by one nonresident of New York against another, In the state of the 
latter's résidence, and the judgment debtor afterwards removes to New 
York, no action on the judgment can be maintained against him there by 
the nonresident créditer, after the expiration of the period of limitation 
provlded by the laws of the state where the judgment was recovered and 
where the debtor resided at the time of Its recovery. 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

This is a writ of error by plaintiff below to review a judgment of the 
circuit court, Southern district of New York. Upon the trial verdict 
was directed for the défendant. 

Wm. H. Blymzer, for plaintiff in error. 
Edward P. Brown, for défendant in error. 

Before PECKHAM, Circuit Justice, and LAOOMBE and SHIP- 

MAN, Circuit Judges. 

LACOMBE, Circuit Judge. The action was commenced June 25, 
1895, by service of summons on the défendant in the city of New 
York. Plaintiff, an Ohio corporation, sued upon two judgments ob- 
tained by it against défendant in courts of record in Louisiana on 
January 27, 1885, and Pebruary 2, 1885, respectively. Défendant 
was a résident of the state of Louisiana at the time of the commence- 
ment of each of the actions on which said judgments against him were 
obtained, and was a résident there at the time of the entry of both of 
said judgments, but about one year thereafter he removed to New 
York, where he has since resided. He pleaded the statute of limita- 
tions in bar of plaintiff's elaims. 

The New York Code of Civil Procédure provides: 

"Sec. 376 (Amended Laws 1877, c. 416; Laws 1894, c. 307). When Satisfac- 
tion of Judgment Presumed. A final judgment or decree for a sum of money, 
or directing the payment of a sum of money, heretofore rendered In a surro- 
gate's court of the state, or heretofore or hereafter rendered in a court of 
record within the United States, or elsewhere, or hereafter dod^eted pursuant 
to the provisions of section thlrty hundred and seventeen of this act, Is pre- 
sumed to be paid and satisfied, after the expiration of twenty years from 
the time when the party recovering It was first entltled to a mandate to en- 
force it. This presumption is conclusive, except as against a person who, with- 
in twenty years from that time, makes a payment or acknowledges an Indebted- 
ness of some part of thé amount recovered by the judgment or decree, or his 
heir or personal représentative, or a person whom he otherwise represents. 
Such an acknowledgment must be in wrltlng, and signed by the person to be 
eharged thereby." 
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"Sec. 390. Where a cause of action whicli does not involve the title to or pos- 
session of real property withln the state, accrues against a person wlio is not 
tlien a résident of the state, an action cannot be brought thereon In a court 
of the state against him or hls Personal représentative, after the expiration of 
the time limited by the laws of his résidence, for bringing a llke action, ex- 
cept by a résident of the state, and In one of the foUowing cases: (1) Where 
the cause of action originally accrued in favor of a résident of the state. (2) 
Where, before the expiration of the time so limited, the person m whose favor 
it originally accrued was or became a résident of the state; or the cause of ac- 
tion was assigned to, and thereafter contlnuously owned by a reaident of the 
state." 

The statute of the state of Louisiana (Eev. Civ. Code, art. 3547) pro- 
vides : 

"Art 3547. AU judgments for money, whether rendered vrithin or vrlthout 
the sitate, shall be prescribed by the lapse of ten years from the rendltion of 
such judgments: provlded, hovyever, that any party hiterested in any judg- 
ment may hâve the same revived at any time before it is prescribed by having 
a citation issued aceording to law, to the défendant or hls représentative, 
from the court which rendered the judgment, unless the défendant or his 
représentative shows good cause why the judgment should not be revived, 
and if such défendant be absent, or not represented the court may appoint a 
curator ad hoc to represent him in the proceedings, upon which curator ad hoc 
the citation shall be served. Any judgment revived, as above provlded, shall 
continue In full force for ten years from the date of the order of court reviving 
the same, and any judgment may be revived as often as the party or parties 
interested may désire." 

Neither the plaintifE nor any party interested had taken any action 
or légal proceedings whatsoever to hâve said judgments revived. The 
New York Code of Civil Procédure f urther provides : 

"Sec. 1913. Action upon Judgment Begulated. Except in a case where It Is 
otherwise specially prescribed In this act, an action upon a judgment for a sum 
of money, rendered In a court of record of the state, cannot be maintalned, be- 
tween the original parties to the judgment, unless elther: (1) It was rendered 
against the défendant by default, for want of an appearance, or pleadlng, and 
the summons vyas served upon him, otherwise thau personally; or (2) the court 
in which the action is brought has prevlously made an order granting leave to 
bring it. Notice of the application for such an order must be given to the 
adverse party, or the person proposed to be made the adverse party, personally, 
unless It satisfactorily appears to the court, that Personal notice cannot be given, 
with due diligence; in which case, notice may be given in such a manner as 
the court directs." 

It would seem, therefore, that upon thèse judgments obtained in 
Louisiana, not being rendered in a court of record of the state of 
New York, action could hâve been commenced forthwith against the 
défendant in this state if found hère. "As a gênerai rule, a party has 
a right to sue on any cause of action which he holds. Any statutory 
exception to that right must be distinctly expressed. The language 
of the section above cited (section 71, Old Code Civ. Proc.) does 
not distinctly or by implication include judgments recovered in courts 
other than of this state. Nor do we think the policy of the statute 
applies to any others." Vulcanite Co. v. Frisselle, 22 Hun, 174; Mor- 
ton V. Palmer (Sup.) 14 N. Y. Supp. 912. The cause of action against 
défendant on thèse two judgments, therefore, accrued as soon as they 
were entered. 

The sole question presented hère is one of construction of section 
390, supra, viz. : Do the words "expiration of the time limited by the 
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laws of his résidence" refer to the laws of the state where he résides 
when the action is brought or of the state where he resided when the 
cause of action accrued? The answer to such a question should be 
looked for in the décisions of this state. The section makes its flrst 
appearance in the Code of Civil Procédure. The Old Code contalned 
no such provision. Until section 390 took effect, the statute of 
limitations of another state was no bar in this state, although the 
cause of action accrued in the other state and the parties were rési- 
dents thereof until the statute had run. The manifest intention of 
the section was to provide that exeept where the interests of résidents 
of this state were believed to require a différent rule, which is em- 
bodied in the exceptions, our courts should not be used to enable a 
nonresident to commence an action hère, when the cause of action ac- 
crued elsewhere, and has been completely barred by the laws of the 
parties' common domicile. Throop's notes to Code Civ. Proc. p. 160. 
The pîaintiff refers to Béer v. Simpson, 65 Hun, 20, 19 N. Y. Supp. 578, 
but in that case it is stated in the opinion that it did not appear 
whether, when the Colorado judgment there sued on was entered, 
défendant was -a résident of Colorado or of New York. Therefore, 
since he was a résident of New York when the action was brought, the 
statute of limitations of the latter state only applied. "It does not ap- 
pear," says the court, "that the conditions, as to résidence of either of 
the parties, * » * were such as to bring the case within section 390." 
The défendant refers to Howe v. Welch, which is reported in its suc- 
cessive stages in 2 How. Prac. (N. S.) 507, 3 How. Prac. (N. S.) 465, 
and 3 N. Y. St. Eep. 577. The final décision is by the gênerai term 
of the New York common pleas, which holds that "the sole question 
to be tried was whether or not, in a court of the state of lowa, an ac- 
tion against the défendant upon the note would bave been barred by 
the statute of limitations of lowa." And the opinion concludes: "If 
the debt were barred by the statute of lowa, no action could be main- 
tained in a court of this state; but, if the debt were not barred in lowa, 
the statute of limitations of the state of New York might nevertheless 
been a bar in this action." In that case the cause of action accrued 
to one Gregg in February, 1869. Gregg was a résident of Ohio. He, 
and his Ohio executors after his death, held it till August, 1884, when 
the latter assigned to plaintiff, a résident of New York, who began 
suit in September, 1884. Défendant was a résident of Missouri when 
the cause of action accrued. Three years afterwards he removed to 
lowa, where he resided over 10 years, and then removed to New York. 
In Goldberg v. Lippmann (City Ct. N. Y.) 25 N. Y. Supp. 1003, action 
was brought upon a note made by défendant to the order of plaintiff, 
and dated, "Denver, August 27, 1883." It does not appear whether or 
not défendant was then a résident of Denver, but when sued on the 
note in November, 1892, he averred a continuous résidence in New 
York for more than six years prier to the commencement of the suit. 
The trial court refused to let him make proof of this averment, ruling 
that the law of Colorado, and not of New York, was applicable. It 
was sought to sustain this ruling, on appeal to the gênerai term of the 
city court, by référence to section 390; but that court reversed, hold- 
ing that the section "applies to a nonresident défendant sued hère to 
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enable him to avail af his résidence in the foreign state during the 
period of limitation there, as a défense in tlie action against liim 
hère." So far as we hâve been able to flnd, there is no adjudication 
in the state courts directly in point, and we are therefore left to flnd 
the meaniQg of the section in the language used. The use of the 
phrase "not then a résident of the [this] state" seems plainly to im- 
port that the person referred to thereafter becomes such résident. If 
this be so, and the phrase "laws of his résidence" be construed to ref er 
to the laws of such subséquent résidence only, the enactment would 
be superfluous. As pointed out in Howe v. Welch, supra, he could 
avail of the statutes of this state by virtue of his résidence hère with- 
out any such provision. It seems to us very clear that the words 
"laws of his résidence" apply to the résidence already referred to, 
namely, his résidence when the cause of action accrued. No reasons 
of public policy seem to call for any other interprétation. The rights 
of résident creditors are fully saf eguarded by the exceptions, and there 
is nothing extraordinary or objectionable in a provision that when a 
cause of action arises between nonresidents of this state, and the 
laws of the state where it arose give it but a limited lifetime, whioh 
has expired, the removal of one of the parties into this state, to become 
a résident thereof, shall not operate to revive the cause of action in 
favor of the nonresident. The judgment of the circuit court is af- 
firmed. 
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(Circuit Court of Appeals, Ninth Circuit February 23, 1897.) 

No. 320. 

Watebs and Watkr Courses on Public Lands— Appropriation bt Minbrs, 
Etc.— Government Réservations. 

Miners and others, In the région where the artlflclal use of water Is an 
absolute necesslty, hâve the rlght, though not riparian proprietors, to ap- 
propriate for mining, irrigation, etc., the waters of nonnavigable streams 
flowing through the public lands, so far as not already appropriated by 
others; and the prevlous establishment of a government réservation below 
the point .of appropriation does not affect the right, except so far as the 
waters of the stream hâve been previously appropriated for the use of 
such réservation. Gilbert, Circuit Judge, dissenting. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Idaho. 

Silas W. Moody, for appellant. 
Jas. H. Forney, U. S. Atty. 

Before GILBEET and EOSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 

EOSS, Circuit Judge. The décision of the court below was in 
large measure based upon the idea that the government, as the 
sovereign power, has, in respect to the waters of nonnavigable 
Btreams upon the public lands, a superior right to any which citi- 
zens can acquire. "Save such Indian title to the public lands 
79 F.— 16 • 
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as it chooses to recognize," said the court below in its opinion, "it 
has such absolute title to them and the waters therein that it 
may do witli them as it will, including their withdrawal from ail 
claim or appropriation by the citizen, when not already granted 
or conveyed." That the government, in the exercise of its sovereign 
power, may condemn for its uses the private property of the citi- 
zen, no one will deny; but we cannot at ail agrée that it can with- 
draw or take, without compensation, any right to the waters of 
a stream upon the public lands acquired by the citizen under its 
laws or by its sanction. By the ninth section of the act of July 
26, 1866, congress provided that: 

"Whenever by priority of possession, rights to the use of water for mining, 
agricultural, manufaeturing, or other purposes, hâve vested and accrued, and 
the same are recognized and acknowledged by the local customs, laws, and the 
décisions of courts, the possessors and owners of such vested rights shall be 
maintained and protected in the same; and the right ot way for the construc- 
tion of ditches and canals for the purposes aforesald Is hereby aclaiowledged 
and conflrmed." 14 Stat. 253. 

But prior to the enactment of this statute it was the established 
doctrine of the suprême court of the United States — 

"That rights of miners who had taken possession of mines and worked and 
(leveloped them, and the rights of persons who had constructed canals and 
ditches to be used la mining opérations and for purposes of agricultural Irri- 
gation, in the région where such artlficial use of water was an absolute neces- 
sity, are rights which the government had, by its conduct, recognized aad 
encouraged, and was bound to protect, before the passage of the act of 1866." 

It was so expressly held in the case of Broder v. Water Oo., 101 
U. S. 274, 276. And it was in that case further held that the act 
of July 26, 1866, was "rather a voluntary récognition of a pre-ex- 
isting right of possession, constituting a valid claim to its contin- 
ued use, than the establishment of a new one." That doctrine of 
prior appropriation in respect to the waters upon the public lands 
was in full force when, according to the record in the case at bar, 
the plaintiff in error went upon the public lands and appropriated, 
for the purpoâe of irrigating his own land, a certain amount of the 
water of Cottonwood creek, there flowing. His appropriation was, 
of course, subject to the prior appropriation and use of the waters 
of the stream made by the government oiïicials for the purposes 
of the military post réservation, which consisted of 640 acres of 
land, and was located on the stream in question below the point 
of the appellant's diversion. The military réservation was estab- 
lished by presidential proclamation in January, 1868, — subséquent 
not only to the time when the government, by its conduct in recog- 
nizing and encouraging the local custom of appropriating the waters 
of the nonnavigable streams upon the public lands for agricultural 
and other useful purposes, had become bound to recognize and pro- 
tect a right so acquired, but subséquent, also, to the passage of the 
act of congress of July 26, 1866, making statutory récognition of that 
right, and confirming the holder in its continued use. The création 
of the réservation for military post purposes did not destroy or in 
any way affect the doctrine of appropriation thus established by 
the government in respect to the waters of the nonnavigable streams 
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upon the public lands. They continued subject to appropriation for 
any useful purpose. The appropriation of a part of tliose waters 
for the uses of the military post secured it in the use of the por- 
tion so appropriated, but it did not take from others the right to 
make such appropriation above the réservation as would not inter- 
fère with its prior appropriation. In Sturr v. Becls:, 133 U. S. 541, 
10 Sup. et. 350, relied on by the court below, the appropriator en- 
tered upon the land which the grantor of the plaintiff in that suit 
had preriously entered in the land offlce, and to which he had ae- 
quired a Tested right, and took the water there flowing, which the 
court held was part and parcel of the entryman's land, and which 
the appropriator could not take. We do not think the suprême 
court by that case intended to do away with the doctrine of prior 
appropriation as previously recognized by its décisions and by the 
statute of July 26, 1866; for in its opinion in Sturr v. Beck it ex- 
pressly referred to that statute and to the cases of Atchison v. 
i'eterson, 20 Wall. 507, 512, and Broder v. Water CJo., 101 U. S. 
274, 276, the doctrine of which cases and of Basey v. G-allagher, 20 
Wall. 682, in our opinion, requires a reversai of the judgment of the 
court below. If by the décision in Sturr t. Beck the court had 
intended to overrule its former décisions, it does not seem to us 
it would hâve cited them without disapproval. The judgment is 
reversed, and the cause remanded for further proceedings in accord- 
ance with the views hère expressed. 

GILBEET, Circuit Judge (dissenting). The appellant and the 
appellee sustain to one another neither the relation of riparian 
proprietors nor that of locators of water rights. The appellant is 
not a riparian owner. He has not acquired title from the United 
States to any lands adjacent to Cottonwood creek. He has gone 
upon the public land, and has diverted from the stream, through his 
ditch, a quantity of water, which he has conveyed thereby to other 
lands. By this act he could acquire no rights against the United 
States. What rights he may hâve acquired as against other ap- 
propriators of the waters of the same creek, it is not necessary to 
consider. The United States hâve, to a certain extent, recognized 
the rights to water by appropriation which were conferred under 
local laws, which rights are in some respect a departure from the 
doctrine of the common law respecting riparian owners, in cases 
where such appropriators had no title to the soil, but had applied 
the waters of streams upon public lands to a useful purpose; and 
the courts, in construing such laws, hâve generally decided that 
the flrst appropriator might divert water from the stream to any 
useful purpose, without obligation to retum it to the stream. It 
was for the protection of rights upon the public lands, such as 
thèse, that had accrued without claim to the title or entry under 
the land laws, that the act of 1866, section 9 of which appears in 
the Eevised Statutes as section 2839, was enacted. But there is 
nothing in the statute, nor in any décision of the courts construing 
the same, to uphold the doctrine that an appropriator of water 
upon the public lands of the United States may, by virtue of such 
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appropriation or the continued use of the water, acquire rights 
therein adverse to the United States. It needs no citation of au- 
tliorities to sustain the proposition that, at the time when the land 
included within the military réservation was set apart by the gov- 
ernment for a post, the United States was the sole proprietor of the 
land, and of the water of Cottonwood creek, which flowed through 
it. In so setting apart and reserving the land, there was undoubt- 
edly included in the réservation the same right to the waters of 
the stream which traversed it, and the same right to hâve the 
stream flow as it was accustomed to flow, undiminished, that would 
hâve been conveyed to any grantee of the government in case of a 
grant of thèse lands. The right of such a grantee has been de- 
fined by the suprême court in the case of Sturr v. Beck, 133 U. S. 
541, 10 Sup. et. 350. In that case a homestead entryman had en- 
tered lands over which the waters of a creek flowed in its natural 
channel. Subséquent to his entry, and prior to his conveyance of 
the homestead to Beck, Sturr went upon the homestead, and lo- 
cated a water right under the laws of Dakota, and constructed a 
ditch, and diverted the waters of the creek to his own adjacent 
land. It was contended on behalf of Sturr that the doctrine of the 
prior appropriation of water on the public land, and its bénéficiai 
use, protected him from interférence as against the grantee of the 
homestead entryman; but the court held that the latter obtained a 
vested right to hâve the creek flow in its natural channel, by 
virtue of the homestead entry and his possession thereunder, and 
that the filing of a homestead entry upon land across which a 
stream of water runs in its natural channel, before a right or claim 
has vested in another to divert it therefrom, confers the right to 
hâve the stream continue to run in that channel, without diver- 
sion. The doctrine of that décision is distinct. It announces the 
gênerai principles applicable to the diversion of water from a stream 
upon the public lands after a homestead right has attached below 
upon the same stream. The fact that the point of diversion was 
upon the homestead itself was not taken into account. The law is 
announced irrespective of that fact, and the case is decided as one 
purely of the invasion of the water rights acquired by the home- 
stead settler, and not as a case of trespass upon the homestead 
itself. I find nothing in the décision inconsistent with the three 
prior décisions of the same court which were cited in the opinion 
with approval. The first of those cases is Atchison v. Peterson, 20 
Wall. 507. In that case it was said that on the minerai lands of the 
public domain the doctrines of the common law concerning the 
rights of riparian proprietors to the use of running waters are mod- 
ified, and that "the first appropriator who subjects the property 
to use, or takes the necessary steps for that purpose, is regarded, 
as against the government, as the source of title, in ail controversies 
relating to the property"; and the court decided that, in contro- 
versies between the first appropriator and parties subsequently 
claiming the water, the question for détermination is whether his 
use and enjoyment of the water to the extent of his original ap- 
propriation has been impaired by the othera. la Basey y. Gralla- 
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gher, 20 Wall. 670, the décision goes no further than to hold that 
in the Pacific states and territories a riglit to running water on 
the public lands of the United States for the purpose of irrigation 
may be acquired by prior appropriation, as against parties net hav- 
ing the title of the government. In the opinion it was said: 

"Neither party bas any title from the United States. No question as to the 
right of prior appropriators can therefore arlse. It wlll he tlme enough to con- 
sider those rights when either of the parties has obtained the patent of the gov- 
ernment." 

The event referred to in this quotation from the opinion did not 
occur until the case of Sturr v. Beck. In that case the court was 
called upon to consider the rights of one who had obtained a pat- 
ent of the government, and I know of no way to explain away the 
plain import of the décision, however much its doctrine may be 
opposed to the trend of the décisions of the state courts in the 
Pacific states. In the third case (Broder v. Water Co., 101 U. S. 
274) it was held that a water right and canal upon the public lands, 
acquired and constructed in 1853, was by the act of July 26, 1866, 
made paramount to the right of one who thereafter acquired the 
title to the lands, whether he obtained title by pre-emption, or un- 
der the grant to the Central Pacific Railroad Company made on 
July 2, 1864, in which grant there was confirmed to the owners of 
such canals a pre-existing right. Recurring to the décision in Sturr 
V. Beck, it may be said that, if the rights of a grantee from the 
United States under the public land laws are as there defined, it nee- 
essarily follows that the réservation to its own use by the United 
States of public land which is traversed by a running stream, be- 
fore any rights hâve accrued to divert the water from its natural 
channel, includes the réservation of the water, and the right to 
hâve it flow as it was accustomed to flow, and that if the appellant 
in this^case acquired, by his appropriation of the waters from the 
creek, and the diversion thereof, and the continued use of the same, 
any right to the water, it is not adverse to the rights of the United 
States, and cannot affect the right of the government to demand 
the unrestricted flow of the water through the réservation, as it 
flowed at the time when it was so set apart for a military post. 
As against this réservation of property and the incidents thereto, 
the appellant has acquired no rights whatever. I think the decree, 
therefore, should be afflrmed. 



PHOENIX INS. CO. V. WARTTEMBERG. 

(Circuit Court of Appeals, Ninth Circuit. Febraary 23, 1897.) 

PiEB Insurance — Misrbpbksentations in Application — Interprétation of 
Facts by Agkst. 

When an applicant for insurance has told the sollciting agent of the in- 
surance company the facts in relation to an incumbrance on tlie property 
it is proposed to insure, and the agent, asserting that such facts are not 
material, has inserted in the application which is signed by the applicant 
a statement that there is no incumbrance on the property, but there is 
nothing to show that the company would hâve declined the rislc If it tiad 
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known of the Incumbranee, nor that elther the insured or the agent perpe- 
trated any fraud on the Company, the Insurance company, in case of a loss, 
is liable upon a policy Issued upon such application, iiotwithstanding it con- 
talns a stipulation that any false answer in the application should render It 
void. Insurance Co. v. Fletcher, 6 Sup. Ot 837, 117 U. S. 519, distinguished. 

In Error to the Circuit Court of the United States for the Northern 
Division of the District of Idaho. 

Porney, Smith & Moore and James H. Forney, for plaintiff in error. 

Eugène O'Neill and James E. Babb, for défendant in error. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 

GILBERT, Circuit Judge, The défendant in error was the plain- 
tiff in an action which was brought against the Phœnix Insurance , 
Company to recover, upon a policy of fire insurance, the loss and 
damage by fire to the property of Peter Thompson. On October 23, 
1893, Peter Thompson made a written application for insurance to 
the amount of $3,500, upon his bam, hay, grain header, binder, and 
other farming implements, with the loss, if any, payable to C. Wart- 
temberg, mortgagee. One of the défenses made by the insurance 
company to the action was that the insured, in his written applica- 
tion, had falsely warranted that the property upon which the insur- 
ance was sought was not incumbered. The insurance was obtained 
through one R. D. McConnell an agent of the insurance company re- 
siding at Moscow, Idaho, and, when the policy was delivered to the 
insured, it bore the indorsement, "McOonnell & Cobbs, Agents." The 
application contained the following: 

"It Is expressly understood and agreed that the valuatlon of ail the property 
hereln descrlbed Is made by the applicant, and, If this blank be flUed eut by the 
agent, It Is done at dictation of applicant, and every statement herein contained 
is to be deemed his own. This company will be bound by no statement made 
to or by the agent, unless embodied in writing hereln." 

The policy contained also the following: 

"This Insurance Is based upon the représentation contained In the assured's 
application of even number herewith, on file in the company's office in San 
Francisco, each and every statement of which is hereby specifically made and 
warranted and a part hereof; and it Is agreed that, if any false statements 
are made In said application, this policy shall be vold." 

And the following: 

"No agent or employé cf this company, or any other person or persons, hâve 
power or authority to waive or alter any of the tenus or conditions of this 
policy, except only the gênerai agent at San Francisco. Any waiver or altéra- 
tion by them must be in writing." 

At the trial, the plaintiff, in answer to the question, 'What, if any, 
answer was made to this question in the application, Is the personal 
property incumbered? If so, in what manner and what amount?' " 
testified as follows: 

"A. I told him It was mortgaged to John P. Volmer, First National Bank of 
Lewiston, for $1,000. Q. State the whole conversation at that time. A. And 
he says, 'Are you going to pay Itî' I told hlm I was going to pay it oflC right 
away, and he said that dld not make any material différence if I was goiug 
to pay it off right away, and he would wrlte the word, 'Na' " 
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It was proTen that at the time the insurance was applîed for, on 
October 23, 1893, there was upon a portion of the personal property 
a mortgage for $1,000, On October 27th the insured paid $500 on 
account of the mortgage debt, and on November 20th made a further 
payment of $300, leaving about $300 still due on principal and inter- 
est at the time of the flre, which occurred on December 21, 1893. The 
insured testiôed, further, that the agent of the insurance company 
came to his place, and wanted to insure bis property, and that, when 
he flnally agreed to insure, the agent "made out an application and 
insured the property"; that the application was not read to him at 
the time; that he had dealings with no other person than the agent 
with référence to the insurance; and that the agent at the time 
claimed to represent the Phœnix Insurance Company of Brooklyn; 
and that the policy was sent to him by the agent. There is no évi- 
dence that the agent gave any information to the insured concem- 
ing the limitations of his agency or the nature thereof. It appeared, 
upon his own testimony, that the agent had authority to write com- 
mercial risks for the Phœnix Insurance Company in towns in Idaho, 
such as Moscow, Kendrick, Leland, and other places, but that he had 
no authority to write insurance on farm risks; and that he was re- 
quired to forward ail applications on farm risks for the company'a 
inspection and accep tance. The jury retumed a verdict for the 
plaintiff for $1,800. Under the instructions of the court, they found 
by their verdict that the conversation which the plaintifE alleged 
was had between him and the agent occurred as by him detailed. 
On the submission of the case to the jury, the plaintifif in error re- 
quested the court to instruct the jury to retum a verdict for the de- 
fendant. The request was denied, and an exception was allowed, 
and thereon is based the principal assignment of error on which the 
case is presented in this court. 

The plaintifif in error cites the case of Insurance Co. v. Fletcher, 
117 U. S. 519, 6 Sup. et. 837, and urges that, under its authority, we 
are compelled to reverse the judgment of the trial court. In that 
case the applicant for life insurance made his application in St Louis, 
to an agent of a New York insurance company. He made answers 
to the questions propounded to him by the agent, which, if correctly 
written down, would hâve made a material différence in the nature 
of the risk. The agent, without his knowledge, wrote down false 
answers, concealing the truth. The applicant signed the application 
without reading it, and the agent transmitted it to the company. 
Thereupon a policy was issued which contained the express condition 
that the answers in the application were a part of the policy, and that 
no statement made to the agent not contained in the application 
should be binding on the company. A copy of the answers, with 
thèse conditions conspicuously printed upon it, accompanied the pol- 
icy. It was held that the policy was void. Mr. Justice Meld, in 
delivering the opinion of the court, said : 

"It is coneeded that the statements and représentations contained in the 
answers, as written, of the assured, to the questions propounded to him in hia 
application, respecting his paet and présent health, were material to the rlsk 
to be assumed by the company, and that the insurance was made upon the 
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face of them, and upon Ws agreement aceompanying thein that, if they were 
false in any respect, the policy to be Issued upon them should be vold. It is 
Bought to meet and overcome the force of this eoneeded fact by proof that he 
never made the statements and représentations to whieh his name is signed; 
that he truthfuUy answered those questions; that false answers written by an 
agent of the Company were Inserted in place of those actually given, and were 
forwarded with the application to the home office. * * * It was his duty to 
read the application he signed. He knew that upon it the policy would be is- 
sued, if issued at ail. It would introduce great uncertainty in ail business 
transactions If a party making written proposais for a contract, with représen- 
tations to induce its exécution, should be allowed to show, af ter it had been ob- 
tained, that he dld not fcaow the contents of his proposais, and to enforce it, 
no^withstanding their falsity as to matters essential to its obligation and 
validity. Cîontracts could not be made, or business fairly conducted, if such a 
rule should prevail; and there is no reason why it should be applied merely to 
contracts of Insurance. There is nothing in their nature which distinguishes 
them in this particular from other»." 

The court proceeded to distinguish the case from Insurance Oo. v. 
Wilbinson, 13 Wall. 222, and from Insurance Co. v. Mahone, 21 Wall. 
152, and said: 

"In neither of thèse cases was any limitation upon the power of the agent 
brought to the notice of the assured. • » * Hère the power of the agent was 
limited, and notice of such limitation given by being embodied in the applica- 
tion which the assured was required to make and sign, and which, as we hâve 
stated, he must be presumed to hâve read. He is theref ore bound by its state- 
ments." 

It is contended by the défendant in error that the doctrine of the 
Fletcher Case has been modified by subséquent décisions of the su- 
prême court, and we are referred to Insurance Co. v. Chamberlain, 
132 U. S. 304, 10 Sup. Ct. 87, in support of that proposition. That 
was a case in its facts and principles essentially identical with the 
case now before the court. The applicant for insurance stated in 
his application, in answer to the question whether he had other in- 
surance, that he had certain certiflcates of membership in co-opera- 
tive societies. The agent inf ormed him that he did not consider such 
certiflcates insurance, and gave his reasons for so stating, and wrote 
the answer "No" in the application. But the décision of the court 
involved no modification of the doctrine of the Fletcher Case. It 
was based expressly upon the statute of lowa, in whieh state the 
contract of insurance had been made, providing that "any person who 
shall hereafter solicit insurance, or procure applications therefor, 
shall be held to be the soliciting agent of the insurance company or 
association issuing the policy on such application, or on a renewal 
thereof, anything in the application or policy to the contrary not- 
withstanding." The court held that an agent procuring an applica- 
tion for life insurance in that state became, by force of the statute, 
the agent of the company, and that if he flHed up the application, or 
made représentations, or gave advice as to the character of the an- 
swers to be given by the applicant, his acts in thèse respects were 
the acts of the insurer. There is no intimation in the opinion of what 
would hâve been the ruling of the court in the absence of a statute. 
In Idaào, unfortunately, there is no statute similar to that of lowa. 
We find no other décision of the suprême court subséquent to the 
Fletcher Case which in any way modifies that case. But we are not 
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disposed to apply the doctrine of that case further than to the state 
of facts under which the décision was rendered. The controlling fact 
in that case was that fraud had been perpetrated upon the insurance 
company by its agent, whether with or without the connivance of the 
assured. The fraud consisted in the concealment of facts by the 
agent, who wrote false answers to the questions which he propounded 
to the applicant. In the opinion it is said that, if the company had 
been aware of the true state of facts, the risk would probably not 
hâve been assumed. There is nothing in the record in the case now 
before us to show that the insurance company would hâve declined 
the risk if it had been aware of the fact that a portion of the prop- 
erty on which insurance was sought was under a temporary incum- 
brance, which was to be shortly paid off by the insured. Nor is 
there anything in the record to show that either the insured or the 
agent perpetrated fraud upon the insurance company. The appli- 
cant truthfully stated the facts to the agent, and the latter advised 
him concerning the force of those facts, and placed a construction 
upon them by writing the answer as he did in the printed applica- 
tion. The clause of the contract of insurance by the force of which 
it is contended that the misstatement contained in the application 
amounts to a breach of warranty is this: "This company will be bound 
by no statement made to or by the agent unless embodied in writing 
herein ;" and the stipulation of the policy to the effect that any false 
statement in the application should render the policy void. It is not 
stated, either in the policy or in the application or in the évidence, that 
the agent was not the agent of the insurance company. The jury hâve 
f ound, in efîect, that the insured stated the facts concerning the incum- 
brance on his property truthfully and in good faith, and that an answer 
différent from that which he gave was written in the application by the 
agent, and assented to by the insured, in conséquence of his trust and 
confidence in the superior knowledge and information of the agent. 
It appears also that the insured, in good faith, was proceeding to pay 
off, and had paid off, the greater portion of the incumbrance before 
the fire occurred, which was but two months after the date of the 
application. It would be a harsh doctrine, indeed, to hold that in- 
sui'ance companies shall hâve the opportunity of perpetrating such 
wrong and injustice as would resuit from the application of the rul- 
ing in the Fletcher Case to the facts presented in the présent case. 
It is well known that insurance is usually eflected, especially upon 
farm property, by agents who travel through the country supplied 
with the printed blanks of the insurance companies for the purpose 
of taking applications, and forwarding them to their home offices. 
The applicant for insurance naturally relies upon the statements of 
him whose business it is to procure insurance, and the agent should 
not hâve it in his power, while obtaining premiums from the insured 
for the enrichment of his company, to absolve the latter from liabil- 
ity on its policies, provided he can, either honestly or otherwise, in- 
duce the applicant to adopt in his application such construction as 
the agent may persuade him to believe is proper to be placed upon 
the facts which he bas honestly detailed. 

The judgment will be afflrmed, with costs to the défendant in error. 
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SPANG V. RAINEX. 

(Circuit Court of Appeals, Second Circuit. February 23, 1897.) 

1. Salbs— Mbaning of "Général Advance in Market Pricb. " 

Under a contract for the sale of coke at 90 cents per ton, "said prlce to 
continue until there may be a gênerai advance in tlie market price ol coke, 
then and in that event the price to be the lowest rate at which coke is 
sold to the larger and better eonsumers of coke in the market," the ex- 
pression "gênerai advance in the market price of coke," must be regarded 
as meanlng a gênerai advance over the 90 cents per ton named in the 
contract, and not a gênerai advance over what was the market price 
of coke at the time the contract was made. 

9. Same. 

In determining whether there has been "a gênerai advance in the mar- 
ket price of coke," within the meanlng of the contract, proper regard 
must be given to ail the différent ways in which coke is bought and sold, 
and the advance, to constitute a gênerai one, must be such according to 
the trade acceptation, and the gênerai understanding of buyers and sell- 
ers, and not a spécial advance by a limlted number of dealers, or by a 
combinatlon taking advantage of the necessities of a llmited class of 
customers. 

3. Same— Meaning of "Lowest Rate to Larger and Bbtter Consumers. " 
The obligation to pay plalntifE the lowest rate paid by the larger and 
better consumers does not mean absolutely the lowest rates paid by any 
consumer, but the lowest rates prevaUing among suÀ consumers in gênerai. 

This is a writ of error to the circuit court, Soii^hem district of New 
Yorlî, to review a judgment of that court entered April 21, 1896, 
against the plaintiff in error, who was défendant below. The judg- 
ment was entered upon the verdict of a jury in favor of défendant in 
error, who was plaintiff below. 

John E. Parsons, for plaintiff in error. 
Wm. B, Homblower, for défendant in error. 

Bef ore LACOMBE and SHIPMAN, Circuit Judges. 

LACOMBE, Circuit Judge. The défendant was one of several part- 
ners who owned and operated a furnace under the name of the Isa- 
bella Furnace Company, and the action was brought to recover the 
price of coke delivered by the plaintiff under the f oUowing contract : 

"Mémorandum of agreement made this third day of May, eighteen hun- 
dred ninety-four, and to continue until the third day of February. eight- 
een hundred nlnety-five, by and between W. J. Eainey, of Cleveland, Ohio, 
and Isabella Furnace Co., of Pittsburgh, Penna.: The said W. J. Ralney 
bargalns and agrées to supply the said Isabella Furnace Co. coke to the ex- 
tent of about flfteen car loads daily, at the rate of ninety (90) cents per ton 
of 2,000 pounds, railroad welght, at the mines In the Connellsville région,— 
good, merchantable coke, equal to the best made by the said W. J. Eainey. 
Said prlce to continue until there may be a gênerai advance in the market 
price of coke. Then and in that event the price shall be the lowest rate at 
which coke is sold to the larger and better consumers of coke in the market. 
Settlements to be made in cash, say the 25th of the month foUowing previous 
month's dellvery. This contract to be held In abeyance in the event of strlkes, 
or the Inabillty of W. J. Ralney to produce coke. 

"W. J. Eainey, per W. T. Eainey. 

"Isabella Furnace Co." 
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There was no dispute as to the qiiantity delîvered under tUs con- 
tract. The jury found the price payable therefor to be 90 cents up 
to May 10, 1894, |2.50 from that date to and including June 30, 1894, 
and $1.50 from that date to and including August 4, 1894, the date 
of the last delivery. The matters in dispute upon the proofs were 
whether there had been a "gênerai advance in the marlcet price of 
coke," within the meaning of the contract, and, if so, what, at the 
time of the several deliveries, was the "lowest rate at which coke was 
sold to the larger and better consumers." With the weight of the 
évidence bearing upon thèse points this court has no concem. That 
is a matter for the considération of the trial judge upon motion for 
a new trial, and his disposition of such motion is not reviewable by 
writ of error. The only questions to be determlned hère are whether 
there was any évidence to go to the jury sustaining the plaintifE's con- 
tention; whether the case was submitted to the jury with correct in- 
structions; and whether there was any harmful error in the admission 
or rejection of évidence. 

It is assignée as error that the court refused to instruct the jury 
that by the expression, "a gênerai advance in the market price of 
coke," as used in the contract, is meant a gênerai advance over what 
was the market price of coke at the time the contract was made, on 
May 3, 1894, and not simply over the 90 cents per ton named in the 
contract. We see no reason for giving any such forced and awkward 
construction to the instrument. The contract evidently provides for 
a price initially of 90 cents, but which is to advance or recède (not 
in any event below 90 cents) so as to conform to the gênerai market 
price, i. e. to the lowest market rate paid by the larger and better 
consumers. There was abundant évidence that, subsequently to the 
making of the contract, coke was bought by the larger and better 
consumers at priées above 90 cents, and as high as those found by 
the jury. To understand the theory upon which défendant contends 
that thèse purchases should not hâve been considered by the jury, it 
is necessary briefly to state some peculiarities of the business which 
were disclosed by the testimony. The great bulk of the output of 
coke from the région in question was supplied by three concems, — 
the H. C. Frick Company, the McGlure Company, and the plaintiff. 
There were some smaller concerns which produced it in limited quan- 
tities. The coke is bought by those who operate blast furnaces, and 
is absolutely necessary to the running of such furnaces. Since the as- 
surance of a steady supply is important to the fumace men, they un- 
dertake to secure it in most cases by making contracts with the coke 
producers for deliveries of speciâed quantities during some speciiied 
time, — either a year or some fraction of a year. The price is defl- 
nitely flxed in thèse contracts at some unif orm rate, which presuma- 
bly is what the seller thinks he can safely sell at, averaging any ex- 
pected différences in the cost of production during the period. Thèse 
are spoken of in the record as "time sales" or "time contracts." If, how- 
ever, for any reason, a user of coke needs more than he can obtain under 
his time contracts, either because he is using more than he has pro- 
vided for, or because he ia not receiving ail he bargained for under 
such contracts, he goes into the market and buys what he needs for 



252 79 FEDERAL REPORTER. 

immédiate delivery, or for delivery during some short future perîod. 
How much he will thus buy dépends upon his needs, — that is, upon 
the amount of shortage he has to make up, — and no doubt, to some 
extent, upon the price he may hâve to pay for it. Thèse sales are re- 
ferred to in the record as "spot sales" or "emergency sales." The tlme 
contracts contain a strike clause similar to that whioh is found in the 
contract in suit, so that purchasers of coke can never be sure that they 
will receive ail they hâve provided for under their time contracts at 
the priée flxed therein. They are liable at any time, in the event of 
a strike, to be compelled to pick up their coke where they can, and 
at priées regulated by the supply and demand. At the time the con- 
tract in sTiit was made, a strike was on, aad its effect began to be felt 
immediately. During the month of May the H. G. Frick Cîompany 
was able to produce only 2,557 car loads of coke, as against an ordi- 
nary running capacity of 19,000 to 22,000 car loads. Its condition im- 
proved subsequently, but even in the month of July it was able to pro- 
duce barely 50 per cent, of its regular output. The conséquence was 
that although the blast fumaces which it had contracted to supply 
were short of coke, were demanding coke, and in some cases had to 
stop business because they did not hâve coke, the Frick Company was 
obliged to avail of the strike clause in its existing contracts, not be- 
ing able to carry them out except as it was protected by such clause. 
It disposed of the coke it did produce by distributing it around among 
such of its regular time customers as, for some suiflcient reason, it 
chose to favor, at the price it had agreed to charge. The strike 
greatly reduced the output of the McClure Company. It also supplied 
some little coke under time contracts at a flxed rate, and, in the case 
of one time contract, at market rates, under which deliveries were 
made at fl.lO and $1.25. But apparently it made no other sales. 
Except for the sales, or rather the deliveries, under time contracts of 
the H. C. Frick Company, and thèse transactions of the McClure Com- 
pany, the testimony as to sales and priées during the period in ques- 
tion relates to so-called spot or emergency sales. So large is the plant 
of the H. C. Frick that, despite the great réduction in its output, its 
deliveries during that period exceeded those of ail other producers put 
together. This circumstance, however, would not justify the request 
to charge which the circuit judge refused, viz. that the jury cannot 
adopt any higher rate than that at which the H. C. Frick Company 
sold to its customers during said period. Other considérations than 
such as usually fix the price of a commodity, viz. the supply and the 
demand, may well bave operated to induce the continuance of de- 
liveries under thèse contracts at less than gênerai market price, just 
as they undoubtedly did induce the favoring of some of its customers 
by letting them hâve coke when none was delivered to others. Up- 
on ail the évidence as to market price, the court charged most favor- 
ably to défendant, as will be seen from the following excerpts: 

"Now, looking at this contract as a whole, what was the apparent intention 
of the parties? Mr. Rainey had the rlght at any time to cease supplying 
colîe, in the event of a strike; but certainly it can hardly be believed that 
It was the intention to permit Mr. Kainey, instead of availing himself of 
that condition, to produce a marlset price himself, and compel the défendants 
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to accède to It It was Intended— and the words used are slgnlflcant— that, 
If there was any 'gênerai advance' In the market priée, tlien that should be 
the basis ot the further priée to be paid by the défendants. Not a spécial 
advance made by Mr. Rainey, or by any combination, if you please, who, 
by reason of exceptional circumstances, might temporarily create a corner in 
the market, or take advantage of the necessities of a llmited class of cus- 
tomers; but It was to be a gênerai advance in the market, accordlng to the 
trade acceptation and the gênerai understanding of buyers and sellers. ïhe 
first question for you to détermine in this case is whether there was this 
advance. ïhe plaintiff insists that there was a gênerai advance, coni- 
mencing on the lOth of May; and upon that thcory he insists that he Is en- 
titled to recover $'à a ton for the coke during the months of May and June. 
And $1.50 for the coke in July and the rest of the time through which the 
driliveries were continned. It Is ineumbent upon the plaintilï to establish 
by a fair prépondérance of évidence— the burden of proof being upon him— 
that there was a gênerai advance in the marlcet priée of colce, within the 
meaning of the contract, as I bave explained that meaning to you. That is 
the fundamental proposition whicli it is ineumbent upon him to establish. 
The first issue, therefore, for you to détermine, Is whether there was a gên- 
erai advance,— not an advance created merely by Mr. Eainey, or created 
by a limited number of dealers, neither an advance in which ail sellers and 
buyers partieipated, but a gênerai advance, in the acceptation and under- 
standing of dealers in coke. I shall not advert in any détail to the évidence 
on that question. Mr. rtainey has given évidence as to many transactions 
of his own, some of which were with large consumers, and has produced 
the évidence of other persons in éupport of the theory that this advance took 
place. On the other hand, the défendants hâve produced their witnesses. 
Perhaps I ought to refer to the testimony of Mr. Blagee, as he represented the 
largest coke producer in the country [the H. C. Frick Company] during the 
life of this contract. Mr. Magee testified that there was no advance. In 
.Tune, according to his testimony, the production of his concern increased 
(■onsiderably. and it increased more in July, but the concern could not flU its 
contracts. It was not under obligation to flll its contracts, because. as seeuis 
to be the case wlth ail thèse contracts, there was a strike clause inserted in 
tliem. But nevertheless, according to his testimony, his company did go 
on distributing coke as best it eould among its customers, and renewiug 
contracts made several months before, some of which expired in June and 
some in July,— renewing thèse contracts on the basis of a dollar per ton for 
coke. I shall not refer to the other testimony on the part of the défendants. 
I leave it to you, as a question of fact, to say whether, within the meaning 
of the contract as I hâve explained it to you, there was a gênerai advance In 
ihe market price of-coke during the life of the contract between the parties. 
If there was, then you reach the second question in the case. If there 
was a gênerai advance in the marl^et price, then under this contract the dé- 
fendants were obllgated to pay the plaintiff the lowest rates paid by the 
larger and better consumers. That does not mean absolutely the lowest rates 
paid by any consumer, but it means the lowest rates prevailing among such 
consumers in gênerai." 

The défendant assigns it as error that the court charged as above: 

"That in determining the market price the .lury must consider wliat con- 
sumers were wlUing to pay In the regular course of business. A gênerai ad- 
vance in price mean.s a state of demand and supply which leads the larger 
and better consumers in gênerai to pay the advance." 

It is contended that this clear and ordinarily accurate statement 
of what constitutes a "market price" was improper in this case, be- 
cause it did not exclude ail spot sales from the considération of the 
jury. Upon the theory that spot sales were to be wholly disregard- 
ed, défendants aslied the court to instruct the jury that there was 
no gênerai advance, or that the "lowest rate," under the contract 
could not eiceed one dollar per ton, which was the rate at which the 
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Frick Company sold to its customers. Défendant also requested the 
court to charge: 

"That, In considerlng thls question as to whether there was or was not a 
gênerai advance In the market priée of coke, the jury are not to adopt as a 
criterion of market priée the high priées obtained by the plaintifC at spot 
sales or emergency sales of coke, nor the Increased cost to the plaintifC or 
others of producing coke." 

The court modifled this request, and instructed the jury: 

"That, In considering the question whether there was or was not a gênerai 
advance in the market priée, the jury are not necessarlly to adopt as a crite- 
rion of market priée the high priées obtained by the plaintiÊC at spot sales 
or emergency sales, or the Increased cost of producing the coke, but the jury 
are to take Into considération ail the facts which hâve been reclted." 

To which défendant excepted, Defendant's theory was further 
advanced in a request which the court ref used ta charge : 

"That the jury are to bear in mind that the contract In this case Is a con- 
tract running for nlne months, and they must look especially to see whether 
there was any advance In priées in Ilke contracts, and, If so, how much." 

We find nothing in the contract which will warrant the construc- 
tion défendant seeks to put upon it. ' It refers to "a gênerai ad- 
vance in the market price of coke," not an advance exclusively in 
one-year coke, or in nine-months coke, or in six-months, or in three 
or two or one, or in spot. Proper considération may be given to 
ail the différent ways in which coke is bought and sold, and the dé- 
termination what the gênerai market price is at any particular 
time cannot be properly arrived at without considering ail. If 
at one time ail the purchasers buy under time contracts only, and 
there are no spot sales at ail, naturally the price under time con- 
tracts would be the only one to consider. If at some other time 
the purchasers cease to procure any coke under time contracts, and 
buy what they need at spot sales, the price of spot coke would be 
the only one to consider, for on such sales only would buyers and 
sellers come together to make a market. Evidently the jury in 
this case reached the conclusion that this was exactly the situation; 
that the deliveries under old contracts to a favored few were not 
transactions of a kind to make a gênerai market, and that the real 
price was ta be found where persons unsupplied with coke, and 
wishing to purchase, encountered those who had coke and were 
willing to sell. The évidence in the case would fairly warrant 
such a conclusion. Défendant refers to authorities holding that 
the retail price is not to be taken by a jury as the market price, 
in settling transactions between litigants conceming wholesale 
quantities. But if the supply of any particular commodity should 
be so greatly reduced that buyers generally who were accustomed 
to purchase it by the thousand could only procure it by the ten, the 
market price would be that produced by their demand, although, 
relatively to their former transactions, the quantity bought by each 
purchaser might be insignificant. The charge correctly deûned the 
phrase "a gênerai advance in the market price," and the exceptions 
to refusai to charge as requested are unsound. 
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Défendant further requested the court to charge: 

"That the priée for which Friek & Co., the largest producers of coke In the 
ConnellsvlUe région, and wlio supplied more coke to the market tlian any 
ottier producer during the period from May 3, 1894, to August 4, 1894, sold 
their coke, should hâve great, if not controlliog, weight wlth the jury in deter- 
miuing whether or not there was a gênerai advance In the market priée of 
coke." 

The court had suflSciently instructed the jury as to» this évidence 
in the clause above quoted from the charge, referring to the testi- 
mony of Magee. For the reasons already stated, we do not think 
it was entitled to any great weight in determining whether or not 
there was a gênerai advance in the market price, in view of the 
statement of the witness that they sold only to their regular cus- 
tomers under contract, trying to strain a point so as to oblige any 
person who had been a customer for any length of time, and whoee 
situation was such that he was in great distress, and that the Frick 
Company chose to sell only to such customers, and at one dollar a 
ton, the price already agreed upon, when, as the witness conceded, 
if they had offered coke on the market they could bave got more 
for it than their old customers paid them. 

We find no harmful error in the admission of évidence of actual 
sales, which was excepted to, in view of the fact that when the case 
was finally closed on both sides the jury had been furnished with 
the facts as to substantially ail sales of Connellsville coke to the 
larger and better consumers during the entire period iû question. 
The judgment of the circuit court is afBrmed. 



MURPHT T. UNITED STATES. 

(Carcult Court of Appeals, NInth Circuit February 8, 1897.) 

No. 309. 

1. Government Employés— Forbman at Navt Yard— Suspbnsioît— Compen- 

sation. 

One who Is employed as foreman mason at a navy yard at a per diem 
compensation is not entitled to compensation except for the tlme during 
which he actually renders services; and the fact that, after belng suspended 
by the commandant, he holds himself ready to perform such services, gives 
him no clalm against the government 

2. Samb — Investigation op Charges. 

The suspension of such an employé by the commandant Is, in etfect, hls 
discharge; and the fact that after his suspension a board is appolnted to 
investigate charges against hlm is no récognition of his status as an em- 
ployé, and gives him no right to compensation, nor to a recovery of sums 
expended In traveling to attend before the board. 

In Error to the Circuit Court of the United States for the Northern 
District of Califomia, 

H. B. M. Miller, for plaintiff in error. 
Samuel Knight, Asst. XJ. S. Atty. 

Before ROSS, Circuit Judge, and HAWLEY and MORBOW, Di»- 
trict Judges. 
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EOSS, Circuit Judge. This was an action by the plaintifB in error, 
as plaintifE in the court below, under and by virtue of the act of con- 
gress entitled "An act to provide for the bringing of suits against 
the gOTernment of the United States," approved March 3, 1887 (24 
Stat. 505). To the third amended pétition the govemment's demurrer 
was sustained, and, the plaintiff declining to further amend, his péti- 
tion was dismissed. The writ of error brings up for review the ruling 
of the court below in the respect stated. 

The pétition contains two counts. In the flrst the plaintiff alleged, 
in substance, that on or about July 23, 1885, he was regularly ap- 
pointed, by the commandant of the United States navy yard at Mare 
Island, Cal., foreman mason of the yard and dock department there- 
of, "at the understood and agreed compensation of six dollars per 
day" ; that under and by virtue of that appointment the plaintiff en- 
tered upon the performance of his duties as such foreman mason, 
and continued in the performance thereof to and including Septem- 
ber 29, 1885, when he was, by the commandant, suspended from his 
position by reason of certain charges preferred against him by the 
civil engineer of the yard; that thereafter, and on November 19, 
1885, the acting secretary of the navy appointed a board to investi- 
gate the charges, and ordered that it meet at the yard at Mare Island, 
November 30, 1885, for that purpose, and report to the department 
at Washington ail the facts deemed to be established by the évidence 
taken; that the board of investigation met in accordance with the or- 
der of the secretary, and, after varions sessions, at which witnesses 
were examined, made its report to the department, recommending the 
dismissal of the plaintiff from his position of foreman mason. "But," 
proceeded the pétition, "said recommendation was never carried into 
effect, and said plaintiff has never been discharged from his said posi- 
tion, but has been, and still is, deprived from fulfllling the duties 
thereof." It will be thus seen that the pétition itself showed that 
at no time after September 29, 1885, did the plaintiff render any serv- 
ice to the United States as foreman mason of the Mare Island navy 
yard. The allégation, also contained in the pétition, that he has, ever 
since his suspension, held himself in readiness to perform the duties 
of the position, is of no force or effect, so far as concems the first 
count of his pétition, by which he seeks to recover "compensation as 
such foreman mason" from October 1, 1885, to the time of the bring- 
ing of the suit, September 28, 1891. As he never rendered the de- 
fendant any service during that period, it is plain that he is not en- 
titled to any compensation. Compensation for such services only fol- 
lows services rendered. Such, too, is the déclaration of the statute 
applicable to and controlling such positions as foreman mason of a 
navy yard. Section 1545 of the Revised Statutes reads: "Salaries 
sliall not be paid to any of the employés of the navy yards except 
those who are designated in the estimâtes. . Ail other persons shall 
receive a per diem compensation for the time during which they may 
be actually employed." The plaintiff not being an ofScer or a saî- 
aried employé, but, as shown by the pétition itself, a person engaged 
at a per diem compensation, he was, under the express provision of 
the second clause of the section of the statute quoted, entitled to such 
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compensation for the time during which he was actually employed, 
but to that only. Moreover, his suspension by the commandant of 
tlie navy yard was, as was held by the court below, in effect his 
discharge from the employment in which he was engaged. It is net 
pretended that he was employed for any deflnite time, but, on the 
contrary, according to the express allégations of the pétition he was 
engaged at the agreed compensation of six dollars per diem, which 
was, in légal effect, an employment by the day. The fact that subsé- 
quent to his suspension the secretary of the navy appointed a board 
to investigate and report upon the charges against him was no récog- 
nition of his status as a then employé of the govemment, and cer- 
tainly could not operate to confer upon him the right to compensation 
for the time during which he was not actually employed. 

The second count of the pétition embodied the averments already 
considered, and therefore also showed that the plaintiiî was, in ef- 
fect, discharged from his employment as foreman mason of the navy 
yard in question September 29, 1885. That being so, the further al- 
légation contained in the second count that the plaintiff, "while such 
foreman mason as aforesaid, and while acting under the orders of the 
acting secretary of the navy of the United States, was orderéd by said 
acting secretary of the navy to, and did, travel from the city of 
Washington, D. C, to the said Mare Island navy yard, in California, 
for the purpose of being in attendance upon said so-called 'board of 
investigation,' and that he was thereby compelled to, and did, expend 
in obeying said order the sum of f240 as traveling expenses," is in- 
effectuai to create a valid demand for such expenses against the gov- 
ernment. As the spécifie allégations embodied in the second as well 
as in the flrst count of the pétition showed that the plaintiff was sus- 
pended, and, in effect, discharged, from his position, the allégation 
last quoted is far from showing that there was any order of the sec- 
retary to the plaintiff in his capacity of employé of the government, 
or that the plaintiff was then under any obligation to obey any order, 
or that he expended any money in the service of the United States. 
The judgment is afiarmed. 
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(Circuit Court of Appeals, Eighth Circuit. March 1, 1897.) 

RAiLiiOADs — Nboi.iokxce — In-iuiiies to Persoxs on Tkack. 

B. was an employé' of a lumber company, engaged In handling lumber at 
its sheds, sltuated on both sldes of a spur track leading from défendant'» 
line of railroad. The spur was built on laud of the lumber company for 
the purpose of enabling the défendant railroad company to reach the lum- 
ber company's mill, and take away lumber. It was the custom of the lum- 
ber eompany's employés, Including B., to place a tramway across the track 
from one shed to the other, vehen the track was not in use, and to remove 
it by getting down on the track, and pushing it out of the way, when a 
train entered the spur. The railroad company's switching erew, who moved 
trains in and out of the spur, knew of thls custom of the lumber company's 
employés. Held, that B. and his fellow employés, while on the spur track, 
engaged In movlng the tramway out of the way of a train entering the 
spur, were not trespassers, and the railroad company was under an obllga- 

79 F.— 17 
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tion to them to exercise ordlnary care In moving Its engines and cars so as 
to avoid injurlng them. 
2. Same. 

A swltching engins entered the spur from the main track to remove some 
cars of lumber, and the switching crew left the swltch open behind it, 
though they knew a fast train would be due at the switch in a f ew ibinutes. 
While the switching englne stood on the spur, and B. and hls f ellow em- 
ployés, who were Ignorant of the condition of the switch, were moving the 
tramway out of its way, the fast train ran Into the open switch, coUided 
with the switching englne, and drove it npon B., killing him. Held, that 
the gross négligence of the switching crew in leaving the switch open, wâa 
the sole cause of the accident, which could not hâve been prevented by 
any précaution B. was bound to take with référence to the présence of the 
switching englne, and there was no question of contributory négligence in 
the case. 

In Error to the Circuit Court of the United States for the West- 
ern District of Arkansas. 
L. F. Parker and B. R. Davidson, for plaintiffs in error. 
Oscar L. Miles, for défendant in error. 
Before OALDWELL, SANBORN, and THAYER, Circuit Judges. 

THAYER, Circuit Judge. This is the second appearance of thia 
case in this court on a writ of error, which was sued out on each 
occasion by the St. Louis & San Francisco Railway Company et 
al., the plaintiffs in error, who were the défendants in the trial 
court. A. F. Miles, as administrator of the estate of James W. 
Brown, deceased, sued the défendant railroad company and its re- 
ceivers for negligently causing the death of his intestate at Van 
Buren, Ark., on November 21, 1893. On the former hearing the 
case was submitted in connection with two other cases of the same 
character, which grew out of the same accident. Railway Co. v. 
Bennett's Adm'x, 32 U. S. App. 621, 16 C. 0. A. 300, and 69 Fed. 
525; Railway Co. v. Brown's Adm'r, 32 U. S. App. 632, 16 0. C. A. 
682, and 69 Fed, 530; Railway Co. t. Spoon's Adm'r, 32 U. S. App. 
633, 16 C. 0. A. 680, and 69 Fed. 531. The judgment in the case 
at bar against the défendant railway company was reversed on the 
former hearing for reasons which are fully stated in Railway Co. 
V. Bennett's Adm'x, 32 U. S. App. 621, 16 C. C. A. 300, and 69 Fed. 
525. We quote from the statement in the Bennett Case certain 
facts disclosed by the présent record, which will serve to explain 
the circumstances under which the injuries resulting in the death 
of the plaintiiï's intestate were sustained: 

"The scène of the accident was a spur track of the- railway company, which 
extended from Its main track at Van Buren, in the state of Arkansas, between 
two long lumber sheds that belonged to the Long-Bell Lumber Company. The 
platforms of thèse lumber sheds were about four feet high, and the space be- 
tween them in which the cars ran upon this spur track was about sixteen feet 
wide. It was about 4 o'clock In the afternoon of a Novemher day in 1893. A 
switching englne, with Its crew, had entered the spur from the main track for 
the purpose of moving cars on the former, and the switch had been left open. 
There were about fourteen freight cars upon the spur track, and between the 
two sheds there was an opening between two of thèse cars wMch had been 
made before the switching englne came upon the track. This space was about 
twenty feet wide. In it the employés of the lumber company had placed a 
tramway, one end of which rested upon tlmbers under the platform upon one 
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side of tlie traek, and the other upon the platform upon the other sldc. Wlien 
the railway company was not using the spur track, this tramway was used 
by the lumber company to enable Its employés to transfer lumber across the 
track froiu eue of its sheds to the other. Whenever a switching engine came 
upon this spur track to moye cars, it had been the custom for those employés 
of the lumber company who happened to be nearest to the tramway to imme- 
diately jump clown upon the railroad track in the space between the cars and 
push the tramway back under one of the platforms. At the time of this acci- 
dent there were some box cars between the engine and the spaoe where the 
tramway was, and about a dozen of them beyond that space. * * * The 
deceased was an employé of the lumber company. When the switching engine 
came in upon the spur track, he and five other employés of that company jumped 
down upon the track between the cars, and began to push the tramway back 
under the platform of the shed. From this hole between the lumber sheds and 
the platform they could not see a train or engine approaching on the railroad 
tracks, nor could those approaching upon the tracks see them. * * * While 
they were In this dangerous situation, a freight train came along the main traek 
at a dangerous rate of speed, ran Into the open switch, drove the switching en- 
gine and cars in upon the spur track, and the deceased and three of hls <»• 
laborers were caught between the cars, and killed." 

On the former hearing it did not appear that any of the ofiQcers 
or employés of the défendant company had any knowledge that the 
Long-Bell Lumber Company, or its employés, had been in the habit 
ôf laying the tramway across the spur track between the lumber 
sheds for the purpose of moTing lumber to and fro. Neither did 
it appear that on the occasion of the accident the présence of the 
deceased and his fellow laborers on the spur track between the cars 
was known to the defendant's employés, or that, while in the sit- 
uation aforesaid, they could be seen by the servants of the rail- 
way company, who were engaged at the time in handling its en- 
glues and cars. In view of this state of facts, we held, in the 
Bennett Case, that, inasmuch as the victims of the accident had vol- 
untarily placed themselves in a position of great danger, where they 
had no apparent right to be, and that, inasmuch as their présence 
on the spur track between the cars was unknown to the employés 
of the railway company, and the latter persons had no reasonable 
grounds to anticipate their présence at that place, the case dis- 
closed no breach of duty which the défendant railway company owed 
to the persons who were engaged in removing the tramway, for 
which it could be held responsible. The record in the case at bar 
présents a différent state of facts. It now appears that the spur 
track in question was constructed on land belonging to the Long- 
Bell Lumber Company several years before the accident occurred, 
and that it was so constructed by agreement between said lumber 
company and the défendant railway company for the purpose of 
enabling the latter company to reach the lumber company's mill 
and sheds with its cars, and to remove lumber therefrom. The tes- 
timony shows that for some years prior to the accident the tram- 
way had been used by the lumber company for the purpose of mov- 
ing lumber across the spur track, and that this fact was well 
known to the switching crew who did the switching at that place. 
Some of the witnesses say, in substance, that the regular switching 
crew would corne to the lumber company's mill, if not every day, 
at least several days each week, either to set empty cars on the 
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spur track or to remove loaded cars therefrom, and that on such oc- 
casions they would noftify the employés of the lumber company to re- 
move the tramway wlienever they found it obstructing the track. 
Such, it seems, had been the uniform practice for several years prier 
to the accident, and no officer or employé ol the railway company 
had ever questioned the right of the lumber company to lay the 
tramway across the track when it was not being used for switching 
purposes. In short, it is conceded on both sides that the regular 
switching crew of the défendant company, whose business it was 
to set empty cars on the spur track and to remove loaded cars there- 
from, were well acquainted for a long time prier to the accident 
with the practice of the lumber company in this respect. 

One of the principal contentions on the part of the railway com- 
pany is that, even on the state of facts disclosed by the présent rec- 
ord, the deceased and his fellow employés were trespassers on the 
spur track while they were engagea in the customary way in re- 
moving the tramway, and that the railroad company owed them no 
duty for the breach of which it can be held responsible. We are 
not able to assent to this view. The spur track was evidently laid 
for the muttial accommodation of the lumber company and the rail- 
way company, and it was not used for the benefit of the public gen- 
erally. It passed between and in close proximity to two sheds or 
storehouses forming a part of the lumber company's milling plant, 
which was in itself notice to the railway company that in the trans- 
action of its business the employés of the lumber company would fre- 
quently be compelled to carry lumber across the track from one store- 
house to the other. Besides, we think that the knowledge acquired 
by the switching crew, while in the discharge of their ordinary du- 
ties at that place, that the lumber company was in the habit of 
laving the tramway across the track, should be imputed to the 
railway company. The fact that such practice had continued for 
two or three years, that it was well known to ail of the employés 
of the railway company who had duties to perform on the spur 
track in question, and that no one had ever objected to such use 
of the track by the lumber company, should be taken as équivalent 
to an agreement between the lumber company and the railway 
company that the tramway might be laid across the track when 
it was not actually in use by the railway company for hauling its 
cars. 

It results from this view that the servants of the lumber company 
who were engaged in removing the tramway on the occasion of the 
accident were in no sensé trespassers on the defendant's track. 
They were where they had a lawful right to be, and in the perform- 
ance of their ordinary duties. The lumber company and the rail- 
way company were in the joint occupancy of the track where the 
tramway was laid, and the latter company was under an obligation 
to the employés of the lumber company to exercise ordinary care 
in moving its engines and cars so as to avoid injuring them. In 
view of ail the circumstances of the case, as above detailed, we are 
unable to say that the duty which the défendant company owed to 
the servants of the lumber company who were engaged in the dis- 
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charge of their duties at the point in question differs in kind from 
the duty which a railroad comijany owes to persons at railroad 
crossings. If there was anj différence, it was in the degree or 
amount of care that ought to hâve been exercised. That it was 
bound to take reasonable précautions to avoid injuring them is a 
proposition, we think, which admits of no controversy. 

Oounsel for the défendant havt indulged in some criticism of the 
instructions given by the trial court touching the question of con- 
tributory négligence, and in some criticism of the manner in which 
that issue was submitted to the jury; but, from the standpoint from 
which we Tiew the case, that subject may be eliminated from the 
discussion. It is manifest that the efficient cause of the death of 
tl !■ men who were removing the tramway — the single act oif nég- 
ligence — consisted in the fact that the switch opening into the 
main track some distance north of the place where the accident oc- 
curred was left open when the switch engine backed into the spur 
track. The switch was left open by the switching crew, although 
they well knew that a freight train was approaching rapidly from 
the north, and would be due at the switch in a few moments. TJn- 
der the circumstances, the conduct of the switching crew in leaving 
the switch open was groesly négligent, and it must be regarded as 
the sole cause of the death of the plaintifl's intestate. None of the 
men who were at the time engaged in removing the tramway, and 
who were subsequently killed, were aware tliat the switch had been 
left open, and they cannot be charged with négligence for failing 
to take précautions to guard against a péril which was unknown 
to them, and which they had no reason to apprehend. In their ex- 
posed situation between the two cars, where they could not be 
seen, it was doubtless their duty to make their situation known to 
the driver of the switch engine, if it was nod; known to him, so as 
to prevent his moving down upon them of his own volition before 
the tramway was removed. But such précaution, if it had been 
taken, would not hâve prevented the accident in question, as they 
were not hurt by the vohmtary action of the engineer in charge 
of the switch engine, but solely in conséquence of the open switch, 
which permitted the coming freight train to leave the main track 
and enter the spur track. We think, therefore, that there was no 
évidence in the case tending to show contributory négligence, and 
that this issue miglit well hâve been eliminated from the charge. 
At ail events, the défendant company is not entitled to complain 
of what was said by the trial court on that subject. 

Some other errors hâve been assigned upon the record, and no- 
ticed in the brief, but they are without merit, and, in our judgment, 
do not deserve spécial notice. An inspection of the entire record 
has served to convince us that the verdict was for the right party, 
and that no errors were committed which can be regarded as prej- 
udicial to the défendant company. Indeed, considering the undis- 
puted fact that the switch was negligently left open in advance of 
the approaching train, and that this was the sole cause of the dis- 
aster, we do not see how the trial could hâve resulted difEerently. 
The Judgment of the circuit court is therefore affirmed. 
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ST. LOUIS & S. P. BY. CO. et al. y. HICKS (two cases). 

(Circuit Court of Appeals, Eighth Circuit. Mareli 1, 1897.) 

Nos. 793, 794. 

Dbath by Wrosgfdl Act—Eyidf.noe— Instructions. 

In an action brouglit under tlie Arlcansas statute, by an adminlstrator, 
to recover tlie damages sustained by tlie next of liin by tlie Iiilllng of the 
Intestate through defendant's négligence, It is not error to permit tlie plain- 
tilï to prove the nature of the injuries causlng the intestate's death, when 
the court speciflcally charges the jury that nothlng can be allowed for the 
pain and sufferlng of the deceased, nor for the grief or distress of any one. 

In Error to the Circuit Court of the United States for the Western 
District of Ariiansas. 

L. F. Parker and B. R. Davidson, for plaintiffs in error. 
Oscar L. Miles, for défendant in error. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

THAYER, Circuit Judge. Thèse cases were submitted in con- 
nection with the case of Railway Co. v. Miles, 79 Fed. 257, 
and upon the same printed record, inasmuch as the cases grew eut 
of the same accident, and involve the same questions. In case No. 
793, Harrison Hicks, as administrator of William Spoon, deceased, 
sued for compensation for pain and sufEering sustained by his intestate, 
as the laws of Arkansas permitted him to do; while in case No. 794 
the action was brought by the same administrator for damages sus- 
tained by the next of kin. In the latter case a single question is 
raised, which did not arise in the case of Railway Co. v. Miles, and was 
not considered in that case. In the course of the trial, counsel for the 
défendant company took an exception to the admission of certain testi- 
mony showing the nature of the injuries received by William Spoon 
which had resulted in his death. This proof was objected to on the 
ground that it was unnecessary to show the nature of the injuries 
received, inasmuch as the next of kin, for whose benefit the action was 
brought, could not recover in that suit for any pain or sufferlng which 
the deceased had endured as a resuit of the injuries. The exception 
thus taken bas been argued in this court. The trial court permitted 
the plaintiff to prove the nature of the injuries sustained by the plain- 
tiffs intestate, and that they had occasioned his death ; but it charged 
the jury specifically that "nothing can be allowed for the pain and 
sufifering of deceased, nor can anything be allowed for the grief or dis- 
tress of any one." We think that such action on the part of the trial 
court was not erroneous, and will not justify a reversai of the case. 
The plaintifE had a right to show that the deceased had received in- 
juries which resulted in his death. The most that can be said in sup- 
port of the exception is that the court permitted a material fact to be 
proven in greater détail than was perhaps necessary. But, whatever 
possible harm was doue in allowing the précise nature of the injuries 
to be shown, was remedied, we think, by the instruction above quoted. 
It must be presumed that the jury obeyed the instruction of the court, 
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and that the défendant was not prejudiced, althougli it was unneces- 
sary to show the exact nature of the injuries. The judgment of the 
circuit court in each of the cases must be afflrmed. 



BUNKER HILIi & S. MINING & CONOENTEATING 00. v. SCHMEL- 

LING. 

(Circuit Court of Appeals, Ninth Circuit February 23, 1S97.) 

1. Mastee and Sebvakt— Dnsapb Peemises — FeijLOW Servants — Instruc- 

tions TO Jury. 

In an action against a mlnlng company for personal Injuries, caused by 
the fall upon the plaintiff of a mass of ore, which it was alleged had not 
been properly shored up by the shift boss In charge of the gang with which 
plaintiff was working, whom the défendant claimed to be a fellow servant 
of the plaintiff, the court chargea the jury that it was the duty of the de- 
fendant to provide the plaintiff with a reasonably safe place to work In, and 
that this duty could not be devolved upon an agent. In another part of the 
charge the court expressly and fully instructed the jury that the careless- 
ness of fellow servants was one of the risks assumed by the plaintiff, and 
that, If the accident could be traced to the négligence of a fellow servant of 
the plaintiff, the défendant was not liable. Held, that the doctrine applica- 
ble to fellow servants was not withdrawn from the Jury. 

2. Admissibilîty of Evidence— Diagkam of Place. 

It Is not error to admit, in connection with the testlmony of a witness, 
a diagram of the place where facts testlfied to by him occurred, which dia- 
gram has been made from the witness' direction, and which he swears is 
correct. 

3. Trial in Civil Cases— Sealed Verdict. 

In civil cases the court may, In Its discrétion, wlthout regard to the con- 
sent or objection of the parties, authorize a jury to agrée upon, seal, and 
bring in and présent to the court a sealed verdict. 

In Error to the Circuit Court of the United States for the District 
of Idaho. 

W. B. Heyburn and John Garber, for plaintiff in error. 
Albert Allen, for défendant in error. 

Before G-ILBEKT and KOSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 

EOSS, Circuit Judge. This was an action for damages growing 
ont of Personal injuries sustained by the défendant in error, who 
was plaintiff in the court below, alleged to hâve been sustained by 
him by reason of the négligence of the plaintiff in error, who was 
défendant below. The plaintiff was employed as a laborer in the 
defendant's Bunker Hill Mine, and at the time of the accident was 
engaged in shoveling ore in the Williams stope of that mine, alleged 
in the complaint to consist of a large chamber about 200 feet in 
length, about 100 feet in width, and from a few feet to 30 or 40 feet 
in height The complaint alleged that on the 16th day of Febru- 
ary, 1894, the défendant had a large number of men, including the 
plaintiff, employed in extracting ore from the Williams stope, by 
reason of which it was the dutyof the défendant to keep and main- 
tain the stope in good and safe condition; that on and prior to 
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February 16, 1894, tho défendant carelessly and negligently mined 
out the ores and rock from tke stope in question, carelessly and 
negligently leaving great masses of overhanging rocks and ore with 
scarcely any support, and in such condition that they were liable 
to fall at any moment, and that by reason thereof the stope be- 
came and was a dangerous place for persons to work, which fact, 
by the use of reasonable care and prudence on the part of the de- 
fendant, ought to bave been known to it, and in fact was so known ; 
that on February 16, 1894, the défendant, through its ofiQcers and 
agents having charge of the works, well knowing that the Williams 
stope was an unsafe and dangerous place for persons to work, and 
well knowing that the overhanging rocks and ore were not well 
supported, and were liable to fall at any moment, carelessly and negli- 
gently required and directed the plaintifl to work therein at shovel- 
ing rock and ore; and that while so engaged, without any fault or 
négligence on the part of the plaintifE, and without any knowledge 
on bis part that the place was dangerous, a large quantity of the 
rock and ore from the roof of the stope fell upon the plaintiff, se- 
riously injuring him. 

The answer of the défendant admitted the employment of the 
plaintiff as alleged by him, denied the extent of the Williams stope 
as alleged, but admitted that it was about 200 feet in length, about 
58 feet in width, and from 7 to 10 feet in height, and had been made 
by the défendant in extracting ores theref rom. It admitted that on 
the 16th day of February, 1894, it was engaged in mining and ex- 
tracting ore from the Williams stope, and had engaged and employed 
therein a large number of men, including the plaintiff; and that 
by reason thereof it became and was the duty of the défendant to 
keep and maintain that stope in as good and safe a condition as it 
was possible to keep and maintain the same, so that such persons 
so employed would not be subject to danger. And the défendant 
alleged that on the said 16th day of February, 1894, and at ail the 
times mentioned in the complaint, the défendant exercised great 
care in examining and in inspecting the mine for the purpose of 
keeping and maintaining the same, and every part thereof, including 
the Williams stope, in safe condition, in order to avoid ail possible 
danger to its employés ; that such examination and inspection was 
made by compétent and skillful miners employed by the défendant 
for the purpose, and that the miners so employed determined that 
the stope in question was safe, and free from danger, and that there 
was nothing in or about it from which the most skillful and care- 
ful miner or workman, including the plaintiff, could reasonably ex- 
pect or anticipate any danger. The answer denied ail the alléga- 
tions of négligence chargea in the complaint, and alleged that the 
ore in the Bunker Hill Mine is in the ledge in large masses or ore 
bodies, in extracting which it is necessary to excavate large cham- 
bers ; that, after blasting for the purpose of breaking down the ore 
in the chambers, the défendant at ail times, acting through skill- 
ful and compétent men, made careful and thorough examinations 
and inspections of the rock and ore surrounding the excavations, 
and at ail times, including the 16th day of February, 1894, took every 
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care and précaution to protect its employés, and to prevent injurv 
to them, and that the f ail of the rock which caused the accident to 
the plaintifl could not be foreseen or provided against by the most 
skillful and careful inspection, and was not the resuit of any fault 
or négligence on the part of the défendant. The answer further al- 
leged that at the time of the accident to the plaintiff the stope in 
question was in as safe a condition as it was possible under the 
most skillful supervision of compétent miners to keep it; that the 
plaintiff was accustomed to working in mines of a similar character 
to that of the défendant, and was compétent to judge of the safety 
of the stope where he was working; that the risk of working therein 
was assumed by him as a part of his employment, with the full 
knowledge of the condition thereof ; that the walls of the stope in 
question were sound, solid, and well supported at ail times, and 
that no rock or other substance at any time fell from either the 
roof or walls of the stope; that whatever rock did fall in the mine 
consisted of ore, and fell from the breast of the stope, and not else- 
where, and did not amount altogether to over 10 or 15 tons in quan- 
tity; that the persons whose immédiate duty it was, and upon whom 
the responsibility rested, to keep the mine in a safe and proper con- 
dition at the point wherein the plaintiff was working at the time 
of his injuries, were ail fellow servants of the plaintiff. 

The trial of the case resulted in a verdict for the plaintiff. The 
record shows that the night bef ore the accident one of the witnesses 
for the plaintiff called the attention of the night-shift boss to the 
cracks in the ore and rocks in the roof of the chamber where the 
accident occurred; and the principal point made at the oral argu- 
ment in behalf of the plaintiff in error was that the neglect of the 
shift boss to properly support the roof, after his attention had been 
thus called to the cracks in it, was the neglect of a fellow servant 
of the plaintiff, which neglect wâs, in effeet, withdrawn from the 
considération of the jury by the instructions of the court below to 
the effeet that the duty devolved upon the défendant company to 
provide the plaintiff with a reasonably safe place in which to work, 
and that that duty could not be devolved upon an agent so as to 
exonerate the défendant from liability for neglect in that regard. 
In a subséquent portion of its charge the court instructed the jury 
as follows: 

"In employment siich as stoping ore from mines in large stopes, sueh as are 
shown to exist in the mines of tbe défendant where the injury is alleged to hâve 
occurred, it is to be expected that the danger to the worlîmen will be greater 
at some times than at others. From the very nature of the worlj, the obliga- 
tion of the employer to provide a reasonably safe place for his employés to 
work upon and in does not oblige him to keep the place where they are em- 
ployed in such occupation as stoping ore from the mines, in a safe condition 
at every moment of their work, so far as its safety dépends upon a due per- 
formance of their work by them or their fellow servants. That is a request 
which the défendant asks. I give it, with this explanation: To illustrate: You 
hâve seen by the testimony hère that this work is carried on by cutting off 
slabs of ore from the roof of the sfope. It is eut down in benches or In blocks. 
They start and stope along, and hère is a block of ore standing square, I pré- 
sume like that; hère is the floor running along in this direction; up above hère 
is the ore. îsow, you must see that there are times when everything cannot 
be absolutely safe, cannot be kept as safe at one time as at another. For 
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instance, when that block of ore Is being eut oBf, it Is more or less without Sup- 
ports under it; for the time belng there is more risk there than there would 
be Et other tim«s. Now, that Is what that instruction means,— slmply that there 
are times when the danger must be greater than at other times, because it 
necessarily must follow that in mining you cannot keep timber so thick under 
it that it -n'ould be absolutely safe at ail times, because that ore must be taken 
down. It is one of the natural risks that men must inour in mining, that thèse 
blocks of ore must be left at some times so they can get them down. ïhat is 
as far as I mean that instruction to go." 

No issue was made in the case in respect to the duty of the défend- 
ant to furnish the plaintiff with a safe place in which to work. The 
complaint alleged that duty on the part of the défendant, and the 
auswer of the défendant conceded it. The défense made by the 
answer was that the défendant perf ormed that duty, but that the 
rock that fell upon the plaintiff and injured him consisted of ore 
that fell from the breast of the stope, and that the persons whose 
duty it was, and upon whom the responsibility rested, to keep the 
mine at that point in a safe condition were fellow servants of the 
plaintiff, for whose neglect in that regard the défendant was not 
responsible; and that the risk of working where he was injured was 
assumed by the plaintiff as a part of his employment, with full 
knowledge of ail of the surrounding conditions. The record does 
not contain the évidence in the case. But the court below stated 
in the portion of its charge above quoted that the testimony showed 
that the mining was carried on by cutting ofl slabs of ore from the 
roof of the stope, and the court proceeded to explain to the jury 
that when such a block was being eut down it was, of necessity, 
more or less without supports under it, and that, as a conséquence, 
there was at such times necessarily more risk to the miners than 
at other times, which risks the miners assumed as one of the inci- 
dents of their employment. To this, as far as it goes, the counsel 
for the plaintiff in error do not object; but they insist that, as 
the real défense was the neglect of the shift boss to properly sup- 
port or remove the ore that fell and injured the plaintiff, after hav- 
ing had his attention called to the cracks in it, the défendant was 
entitled to the beneflt of the doctrine applicable to fellow servants, 
and that that doctrine was, in effect, withdrawn from the considér- 
ation of the jury by the instruction that the duty of the défend- 
ant to furnish the plaintiff with a safe place in which to work could 
not be delegated to an agent. It does not appear from the record 
what the duties of the shift boss were. He may or may not hâve 
been the fellow servant of the plaintiff, depending, not upon his 
grade and control over the other members of his shift, but upon 
the character of the acts he was required to perform. Railroad 
Co. V. Peterson, 162 U. S. 346, 353, 16 Sup. Ot 843; Mining Co. v. 
Whelan, 12 C. C. A. 225, 64 Fed. 462, 465, and authorities there 
cited. If he was such fellow servant, and the accident to the plain- 
tiff happened through his négligence, the défendant was not answer- 
able therefor. And so the court below told the jury; not, it is 
true, with spécifie and direct référence to the shift boss, but no 
such request appears to hâve been made of the court by the plain- 
tiff in error, nor was the court requested to instruct the jury as to 
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Tvhat constituted a fellow servant of the plaintifl. But the court, 
in its charge to the jury, did in express terms instruct the jury that 
among the risks assumed by the servant is the risk of carelessness 
on the part of fellow servants. "The master is not responsible," 
said the court, "in any instance, for the accidents to a laborer which 
occurred from the carelessness of another fellow servant. Heis 
responsible for those acts of some other employé who is a vice prin- 
cipal of a master, or who is his direct agent ; but he is not respon- 
sible for the accidents that resuit to him from the carelessness of 
a co-laborer. So that in this case, if this accident could be traced 
to the direct carelessness, not of an agent or superior servant, but 
to some fellow servant and co-laborer, then the plaintiff would 
hâve to assume that himself. Those, now, are among the risks 
that a laborer assumes in entering into employment, — that is, un- 
foreseen accidents that cannot be guarded against, cannot be pro- 
vided for; and, as I said, the accidents that may resuit from care- 
lessness of a co-laborer. If this accident resulted from any such 
causes as I hâve stated, the plaintiff cannot recover, etc." It can- 
not be properly held, therefore, that the doctrine applicable to fel- 
low servants was withdrawn from the considération of the jury 
by the instruction that the duty of the défendant, admitted in his 
answer, to furnish the plaintiff with a safe place in which to work, 
could not be delegated to an agent. 

It is also contended that the court below erred in admitting ex- 
pert testimony in respect to the condition of the roof of the mine. 
The record, however, does not contain any such objection and ex- 
ception as présents the question. 

Another point made on behalf of the plaintiff in error is that the 
court, against the objection and exception of the plaintiff in error, 
admitted in évidence a diagram of the stope where the accident 
occurred, made by one Easton upon the représentations of the wit- 
ness Powers and others as to its appearance after the accident. 
Powers testified that it was a fair représentation of the workings 
in the stope immediately after the accident, and the court admitted 
it, in connection with his testimony only as his version of the work- 
ings, which the jury might consider for what it was worth. In this 
we see no error. 

The only other point which need be specially noticed is the action 
of the court below in authorizing the jury, upon agreeing upon a 
verdict during the night, to thereupon seal it, and return it to the 
court upon its opening the following moming; the jury meanwhile 
separating. To that course the défendant not only did not con 
sent, but objected, and to the action of the court in the respect 
stated reserved an exception and objected to the receiving of the 
verdict so agreed upon, sealed, and brought into court; the jury 
having meanwhile separated. The cases holding that this may 
be done by consent of the parties are very numerous. Many of 
them will be found cited in the notes to pages 414-416, 28 Am. & 
Eng. Enc. Law. And, as will be there seen, it bas been held by 
some courts that, in the absence of statutory prohibition, the prac- 
tice is admissible in the discrétion of the presiding judge, with- 
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out regard to the consent of the parties, CTen in criminal cases. 
This is contrary to the gênerai rnle, but the tendency of modem dé- 
cisions undoubtedly bas been, as said in Com. t. Carrington, 116 
Mass. 37, "to relax the strictness of the ancient practice which re- 
quired jurors to be liept together from the time they were impaneled 
until they returned their verdict, or were finally discharged by 
the court." Whatever the proper rule may be in criminal cases, we 
think it may, in civil cases, be safely left to the sound discrétion 
of the court, without regard to the consent or objections of the 
parties, to authorize a jury to agrée upon, seal, and bring in and 
présent to the court a sealed verdict. In such a case the verdict 
is to be put in vFriting before the jury separate, is thereupon sealed, 
and, when brought into court, is aiflrmed by the jury before it is 
received by the court. The judgment is alïïrmed. 



NORTHERN PAO. R. 00. v. LTNOH. 
(Circuit Court of Appeals, Nlnth Circuit. February 8, 1897.) 

1. ReVTKW on EbKOR — iNSTRDOTrONS — NBGLIGKÎfCE. 

While, in a simple case, involving only the issues of négligence of the de- 
fendant and contrlbutory négligence of the plaintiff, It is better for the 
court to give a few terse and pointed instructions upon what constitutes 
the one and the other, yet If the instructions given are unnecessarily 
voluminous, and unuecessarlly and improperly multiplied upon the same 
points, it Is not permissible to sélect particular clauses, and consider them 
apart from their context, but the instructions must be taken as a wbole, 
and if, so taken, the jury hâve been fairly Instructed, no error can be 
Justly afflrmed. . 

2. NEonaBNCE— Instructions. 

The instructions given in this case upon the questions of négligence and 
contrlbutory négligence considered, and found unobjectionable. 

In Error to the Circuit Court of the United States for the District 
of Montana. 

Cullen & Too.j, for plaintiff in error. 

Before GILBERT and KOSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 

ROSS^ Circuit Judge. This was an action for damages for personal 
injuries sustained by the défendant in error by reason of a collision 
witli one of the railroad company's trains in Montana at a point 
where the railroad track was crossed by a public highway. The 
case was hère once before, and is reported in 16 C. 0. A. 151, 69 Ped. 
86. It is conceded that the facts as now presented are substantially 
the same as those presented on the former hearing. The défendant 
in error, who was the plaintiff in the court below, lived near the 
place of the accident, and was familiar with the crossing and with 
the running of the trains. The country was open and flat, and the 
accident occurred upon a clear and quiet' day. The plaintiff had been 
to a blacksmith shop, going by the public road, and had crossed the 
railroad track in doing so. He returned by the same road, which 
for some distance ran parallel to the railroad track, and, when he 
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reached a point where the public road curves towards the railroad 
track to cross it, he saw a freight train approaching upon the main 
track of the railroad. There was a side track on the side from 
which the plaintiff was approaching, a distance of eight feet from 
the main track. Upon seeing the train the plaintiff pulled up his 
horses, which were trotting along at a 5 or 6 mile gait. He was 
at this time about 36 feet from the main track, He succeeded in 
getting the team stopped for an instant very close to the track, but 
the horses, beooming frightened, dashed upon the track, and the 
wagon was struck by the engine, from which the injuries complained 
of resulted. There were but two controverted questions in the case, 
— one, the négligence of the railroad company alleged by the plaintiff; 
and the other, the contributory négligence on the part of the plain- 
tiff alleged by the défendant. On the former hearing of the case this 
court held that the question of the plaintifl's contributory négligence 
was a question for the jury to détermine, under, of course, appropri- 
ate instructions. That ruling has become the law of the case, and 
is not hère open to argument. The only questions properly presented 
upon the présent hearing relate to the giving and refusai to give by 
the court certain instructions to the jury. The case was a very simple 
one, requiring very few instructions; and yet a large number were 
requested by both plaintiff and défendant, many of which were given 
by the court, and some of which were refused. It would hâve been 
in this, as in ail similar cases, far better for the court to hâve given 
a few terse and pointed instructions upon the subject of what con- 
stituted négligence upon the part of the défendant and contributory 
négligence upon the part of the plaintiff, with instructions as to the 
proper conséquences to flow from the findings of the jury upon those 
questions. Still, where instructions are unnecessarily voluminous, 
and are unnecessarily and improperly multiplied upon the same 
points, it is not permissible to sélect any particular clause or particu- 
lar clauses, and consider them, unconnected with their context. In 
every case the instructions must be taken as a whole, and if, so 
taken, the jury hâve been fairly instructed in the law governing the 
particular case, no error in such instructions can be justly afiQrmed. 
A careful considération of the instructions given by the court below 
in the présent case leads to the conclusion that the law properly 
applicable to the case was clearly enough given, and that the défend- 
ant in error could not hâve been prejudiced by them, or by the refusai 
to give others. The court below instructed the jury that under the 
statute of Montana it was the duty of the défendant company, in 
approaching thè crossing in question, to sound the whistle and ring 
the bell within not less than 50 nor more than 80 rods from the 
crossing, and that a failure on the part of the employés of the défend- 
ant company in charge of the train that inflicted the injury to the 
plaintiff to do so would constitute négligence on the company's part 
for which the company would be liable, in the absence of contributory 
négligence on the part of the plaintiff, and that it was for the jury 
to say whether the évidence showed that the défendant was guilty of 
négligence in not giving proper notice of the approach of its train to 
the crossing, or in letting off steam from the boiler, or in not exerting 
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proper efforts to stop the train upon discovering the imminent péril 
of tlie plaintiff. And, concerning the question of contributory négli- 
gence, the court instructed the jury, among other things, that if they 
should flnd from the évidence that the plaintiff was familiar with 
the crossing in question and its dangers (the évidence showing that 
he lived within a few hundred feet of it, and had so resided for many 
years), and that, under the circumstances appearing, he knew, or, as 
an ordinarily prudent man, ought to hâve known, the time when the 
train that did the damage was due, or that he knew, or, as an ordi- 
narily prudent man, ought to hâve known, that trains were f requently 
passing over the crossing in question, and that in approaching the 
crossing on the occasion of the accident he failed to act as a prudent 
and cautious man should hâve acted, or that he omitted précautions 
that a prudent man ought to hâve taken, whereby he was injured, 
he could not recover from the défendant Company; that it was incum- 
bent upon the plaintiff to use ail his faculties of seeing and hearing, 
and to listen, and also to look both ways to see if a train was 
approaching, and that it was his duty to approach the crossing cau- 
tiously and carefully, and to do everything that a reasonable man 
would do before he attempted to cross the railroad track. The jury 
were further instructed to — 

"Note the charaeter of the crossing; the fact that there was no difflculty 
of observation along the Une of the railroad track; the tlme of day, and the 
probable danger from passing trains; the charaeter of the weather; the fact 
that other persans, sltuated at a greater distance from the approaching train 
than the plaintiff, heard the whlstle blow, and heard the rumble of the train 
as It approaehed,— and every fact and clrcumstance bearing on the case to 
clearly influence the plalntiff's conduct then and there, under those circum- 
stances, and say, upon your falr and impartial Judgment, whether he acted as 
a man of ordinary prudence should hâve acted, and with the due care and 
caution demanded by the exigencies of the occasion. If he did not so act, the 
railroad company Is entltled to your verdict, whether It was négligent or not" 

The court, in another place, told the jury that to constitute con- 
tributory négligence there must be a want of ordinary care on the 
part of the plaintiff, and a proximate connection between that and 
the in jury. We are of opinion that the plaintiff in error haa no valid 
ground to complain that the jury was not sufficiently instructed upon 
the question of contributory négligence. 

In the course of its charge the court below said: 

"The défendant railroad company présents two théories as to how thls Injury 
oecurred: One Is that plaintiff, Lynch, was driving his team down to the said 
crossing, Intendlng to cross the same aJiead of the train, and did not caleulate 
accurately the speed of the train, and, on accoimt of thls miscalculation, got 
Injured. The other Is that plaintiff approaehed the railroad crossing wlthout 
havlng examlned the railroad, and for some reason was obllvious of the ap- 
proach of the train until it was upon hlm." 

Counsel for the plaintiff in eiTor assert that there was "absolutely 
nothing either in the pleadings or the proof upon which to base" this 
statement, and they contend that it constitutes réversible error. The 
record does not sustain counsel's assertions in this respect, for in the 
def endant's answer it is alleged that : 

"The said plaintiff, whoUy dlsregardlng his duty as an ordinarily prudent man, 
recklessly, carelessly, and negligently drove his horses, with a wagon attached 



WHITE V. BLUM. 271 

thereto, up to and upon sald rallroad track, and attempted to make sald crosa- 
ing, and caused the collision wlilcli resulted in the accident complained of." 

ïhis allégation clearly justifies the statement made by the court 
that one of the théories of the défendant was that it was the intention 
of the plaintiff' to cross the track ahead of the train, but that he mis- 
calculated its speed, and as a conséquence was injured. Purther 
justification for that statement is found in the testimony of the plain- 
tiff himself, and aiso in that of the witness McGowan, where they 
give it as their impression that the plaintiff struck one of his horses 
with the line just before the engine reached the crossing, in order 
to get across the track ahead of the train. In the cross-examination 
of the witness Bowling, the défendant brought out this statement 
from the witness: 

"There was nothing to obstruct the view between me and the accident, and 
nothing to prevent Mr. Lynch from seeing the train. I did not see him turn 
his head to look for the train, and he did not stop at any point to listen for it 
untll he stopped near the edge of the rail." 

And the witness Welsh, upon cross-examination by the défendant, 
testified: 

"If I had been looklng for the train, I could hâve seen it comlng for a couple 
of miles. It was a clear, nice day; no wind blowing, to speak of. After leav- 
ing the culvert the team was traveling at about the same speed as when I 
saw them. They were trotting. Mr. Lynch seemed to be looking straight 
ahead, at his horses. The horses trotted up to within a short distance of the 
side track. I think they had their beads close over the raUs when they stopped. 
They stopped merely an instant. Just stopped good when they made a jump." 

This testimony brought out by the défendant would seem to justify 
the court in stating that one of the théories of the défendant was that 
the plaintiff seemed oblivious to the approach of the train until it 
was upon him. The judgment is afftrmed. 



WHITE et al. V. BLUM, 
(Circuit Court of Appeals, Fifth Circuit. February 23, 1897.) 

1. TriaIj -Instructions— DiRECTiNo Verdict. 

When the court, In the présence of the jury, has sald to counsel that It 
had expected a request to direct a verdict for the plaintiff, but, if counsel 
preferred to hâve the case submitted to the jury under instructions pre- 
pared by them, the court would so submit it, but would set aside any oUier 
verdict than one for the plaintiff, such action is équivalent to a direction to 
retum a verdict for the plaintiff, and wiU be so treated by an appellate 
court 

2. Land Grants — Validity— Excessive Quantitt. 

In the absence of objection by the proper polittcal authorlty, a grant of 
land should not be displaeed by a junior grant, nor declared void, slmply 
because, according to the lines of the survey, it contalns more land than the 
State intended to grant 

3. Same — Sl'rtkys. 

Upon an examination of the évidence as to the boundaries of the grant In 
question in this case, held, that the fact that the Unes of the survey, as laid 
down in the field notes, included more land than the state was authorlzed 
to grant for the purpose Intended, fumished no reason for reversing the 
calls of the survey and altering one of the lines, so as to diminish the qnaa- 
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tity of land, especlally when such change would resuit In unsettUng the 
titles of many persons wlio hâve paid value for the land, and held it for 
many years. 

In Error to the Circuit Court of tlie United States for the Northern 
District of Texas. 

Suit was brought by the défendant in error (plaintiff In the court belov?) In 
the ordinary form of "trespass to try title," to recover four tracts of land slt- 
uated in Clay county, Tex. W. M. Bowman, B. F. Strange, and others were 
mode défendants in the original pétition filed in the circuit court, and the war- 
rantors of title of the défendants were suljsequently brought in by the latter. 
Upon the issues Joined between the plaintifE in the court below and the orig- 
inal défendants, and upon those raised between such défendants and the war- 
rantors, the suit proceeded to ita final détermination. At the conclusion of 
the évidence the plaintiffs in error requested several spécial instructions, which 
were refused by the court, and, in lieu thereof , the court submitted to the jury 
a gênerai charge prepared by the défendant in error. The bill of exceptions 
discloses that before reading the charge, and in the présence of the jury, the 
court, in reply to the argument of counsel for the plaintiffs in error, made the 
following statement, as copied from the record, but which seems some- 
what eonfused: "The court further said that the undisputed facts show that 
in eonstrueting the Cherokee county school land By its calls for course and 
distance alone, that It would contaln four leagues of land, but to do so it 
would be necessary to eut th» north Une of said school land survey short 1,017 
varas. The court told the jury that it was of the opinion that such should be 
the construction of the survey; but, if constructed aceording to défendants' 
contention, tliat it would eontain an excess of about two thousand acres; that 
the quantity of land in the grant might be an important circumstance to be 
considered in arriving at the intention of the surveyor who surveyed the land 
and the intention of the state; that the court regarded the area of the survey 
in this case of great Importance In determining the boundaries of the survey, 
inasmuch as the constitution of the state of Texas only granted to each county 
four leagues of land, no more, no less; that Judge McCiormielî so expressed 
himself la his opinion on a former appeal; that at the time the charge given 
by the court to the jury was submitted to him by counsel for the plaintiff, 
and they aslsed the court to submit the case to the jury on said charges, to 
which the court replied that he thought they would ask the court to instruct the 
jury to find for the plaintiff, but, if they preferred it, he would submit the case 
to the jury under said charge, but, if the jury f ound any other verdict than for 
the plaintiff, he would set it aside. The statement was made in the présence 
and hearing of the jury, and before said charge was read, as well as the other 
remarlîs of the court hereinbefore set out. That, while thèse are my views, it 
is for the jury to détermine the fact, and render their verdict accordingly. 
After the argument of counsel, the court expressly and emphatieally told the 
jury (in oral charge as well as in written charge) that they were the sole judges 
of the weight of the évidence and the credibility of the witnesses, and that they 
must arrive at their own conclusions as to the facts." A verdict was returned 
in favor of the défendant in error, and judgment duly rendered thereon. To 
reverse this judgment, B. F. Strange, an original défendant, O. O. White, Jo- 
seph A. Kemp.and A. Newby, warrantors, proseeute error. 

S. H. Hodges, for plaintiffs in error. 
Henry Sayles, for défendant in error. 

Before PABDEE and McCORMICK, Circuit Judges, and MAXEY, 
District Judge. 

MAXEY, District Judge (after stating the facts as above). We re- 
gard the language used by the trial court in the présence of the jury 
as équivalent to an afiSrmative direction to return a verdict in favor 
of the défendant in error, and we shall treat it accordingly. It is not 
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necessary, for the disposition of tliis case, to notice ail the errors as- 
signed by the plaintiffs in errer, nor to critically examine the charges 
given and refused. While, generally speaking, and abstractly con- 
sidered, the charge of the court and the spécial instructions requested 
by the plaintiffs in error déclare correct légal principles, they are 
nevertheless misleading in some material respects when applied to 
the facts of the case. The true location of the east boundary line of 
the Cherokee county school survey is the real question involved in the 
controTersy. And it is évident to us that the court below, in référ- 
ence to the location of this line, attached undue importance to the 
mère excess in area of the survey, as located according to the conten- 
tion of the plaintiffs in error. Under the laws of the state of Texas, 
Cherokee county was entitled to a grant of four leagues of land, and 
the excess complained of amounts approximately to 2,000 acres. It 
is a well-recognized principle that, where the proper political au- 
thority is not objecting, and no question of fraud is involved, an elder 
Burvey should not be displaced by a junior grant, nor declared void, 
simply because it contains more land than the state intended to grant. 
This view of the law is not in conflict with anything said by this court 
upon the former hearing of the case (Blum v. Bowman, 30 U, S. App. 
50, 14 C. C. A. 158, and 66 Ped. 883), and is in perfect harmony with 
the doctrine announced by the suprême court and the highest courts 
of Texas. The principle is thus stated by Mr. Justice Catron, speak- 
ing for the court, in White v. Burnley, 20 How. 247 : 

"The next question appears on the face of the grant. AU the steps leading 
to the grant, with one exception, are regular. The quantity of land that the 
Unes of survey include is equal to two leagues, whereas only one league is 
called for; and the reason the surveyor gives in his certificate of survey for 
the excess is that he included in the survey a bay of the océan, whieh was not 
subjeet to grant,— a quantity equal to a league. This statement was proved 
to be untrue, almost entîrely. The grant contains two leagues and more of 
fast land, and for this reason it was insisted at the trial that it was f raudulent 
and void. But the court charged the jury to the contrary, with several quali- 
fications. Thèse we deem to hâve been useless, as our opinion is that a regular 
grant (that is, a completed title, made by those exercising the proper political 
power to grant land) is not open to this objection by an opposing claimant 
setting up a younger title; and we understand tliat on this principle the well- 
considered cases of Hancock v. McKinney, 7 Tex. 384, and of Swift v. Herrera, 
9 Tex. 263, proceed. Such is the settled doctrine elsewhere. Overton's Lessee v. 
Campbell, 5 Hayw. (Tenu.) 165. How far the government of Texas might inter- 
fère by 'due course of law' (that is, by a suit in its name and behalf) is a ques- 
tion for that government to décide. Owens v. Kains' Lessee, Id. 106, is to the 
effect that it can only be doue by suit. To hold that this grant was void because 
the surveyor retumed an excess in his survey, without any évidence that the 
grantee participated in the matter, as is the case hère, would be an alarming 
doctrine through a wideepread portion of the United States." 

Approving White v. Burnley, the suprême court of Texas says: 

"Thèse observations apply in their full force to the présent case upon the 
supposition that it was shown that the grant was, in fact, excessive. It was, 
at most, voidable; not void. The appellant had no interest to be atfected by it 
at the time; nor does he appear to hâve acquired a rlght to appropriate any 
part of the public domain until many years subséquent. If the government is 
content, he can hâve no right to complain. If his claim had existed at the 
time, there was ample scope for its satisfaction out of land not previously ap- 
proprlated or granted. The grant not being void, the land embraced witMn it 
79 F.— IS 
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was not vacant, or subject to location by the plalntîff. TMs vlew ot the case 
■will necessarlly lead to aa affirmance of the judgment." Maxey v. O'Connor. 
23 Tex. 241. 

See, also, Elliot v. Mitchell, 28 Tex. 111, 112. 

The location of the east line of the Oherokee county survey dé- 
pends upon the length of its north line, extended east from the north- 
east corner of Scott survey No. 13. Thèse two surveys, together 
with the fonir surveys claimed by the défendant in error, to wit, the 
two Sweeney, the Bains county, and the Oassillas, are delineated 
upon the following sketch: 
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In this sketch, a, b, c, represents the north line; c, d, the east 
line; and d, e, f, the south line, — of the Oherokee county survey, 
as contended by the plaintiffs in error. The line a, b, represents the 
north line; b, e, the east line; and e, f, the south line, — of said 
survey, as claimed by the défendant in error. The survey, as con- 
structed by the plaintiffs in error, includes the four tracts in con- 
troversy; but, if constructed according to the contention of the 
défendant in error, thèse four tracts are excluded, in which event 
the verdict and judgment are correct, and should be sustained. 

In 1853 the Scott surveys No. 7, 8, 9, 10, 11, and 13 were lo- 
cated, by work on the ground, by the surveyor, William Hudson. 
In 1855 the same surveyor put in by projection, east of the Scott 
surveys, the Oherokee county four-league grant. The east Unes of 
the six Scott surveys constitute the west boundary line of the 
Oherokee county survey, the fleld notes of the latter calling first 
for the southeast corner of Scott survey No. 7 as its beginning point, 
thence running north and east until the northeast corner of Scott 
survey No. 13 is reached. The original fleld notes of the Oherokee 
county survey, prepared by William Hudson in 1855, being found 
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incorrect in some particulars, were corrected în 1877 by the surveyor 
Sam Green, and upon the corrected field notes the patent was is- 
sued by the state. We do not regard the matter of the correction 
of the field notes as of much materiality in this controversy, as ail 
parties to the suit concède, as we hâve already shown, that the 
east lines of the Scott surveys form the west boundary Une of the 
Cherokee county survey. Upon the flrst trial of the cause in the 
circuit court the principal point of difEerence between the parties 
seems to hâve been as to the location on the ground of the north- 
west corner of Scott survey No. 13; the présent plaintiffs in error 
insisting that a certain marked bearing tree designated such corner, 
and the défendant in error contending that it was about 1,017 varas 
further west. This difflculty was removed upon the second trial, 
and it is now conceded by the défendant in error that the north- 
west corner of Scott survey No. 13 is located at the point as origi- 
nally claimed by the plaintiffs in error. It is also admitted by 
the parties that the southwest corner of Scott survey No. 8 is well 
identifled and marked on the ground. Thèse two corners being 
thoroughly established and well recognized, — i. e. the northwest cor- 
ner of Scott survey No. 13 and the southwest corner of Scott survey 
No. 8, — the northeast corner of No. 13 and the southeast corner of 
No. 7 may be ascertained with mathematical précision. The north- 
east corner of No. 13 is 1,900 varas east from its northwest corner, 
and the southeast corner of No. 7 is 1,400 varas south from the 
southwest corner of No. 8. The évidence in the record shows that 
the surveyor Green knew where the corners of Scott survey No. 
13 were located on the ground when he made the corrected fleld 
notes of the Cherokee county survey, in 1877; and the évidence 
further tends to show that the exact location on the ground of the 
southeast corner of the Cherokee county survey was also known to 
him at that time. Upon this point C. B. Patterson, whose testi- 
mony was uncontradicted, testifled in behalf of the plaintiffs in 
error as follows: 

"The lines of the Cherokee county school land and Scott surveys were located 
by Sam Green, county surveyor of Olay county, about 1879, and, so far as 1 
know, the same hâve been recognized as the true Ihies and corners of sàid 
surveys until this controversy arose. The southeast corner of the Cherokee 
county school land, so far as I remember, was not polnted out to me by any 
one; but Sam Green * ♦ • directed me how to flnd It, and from his descrip- 
tion of it I did find it. Sam Green is now dead. * * ♦ He told me that there 
was a stone at said corner, and I found it to be marked as he described it. 
Its location corresponded with the Cherokee county school land as claimed by 
thèse défendants." 

Recurring to the fleld notes of the Cherokee county survey, which, 
as above shown, call for the southeast corner of Scott survey No. 
7 as its initial point, thence north and east, with the Scott sur- 
veys, to the northeast corner of Scott survey No. 13, the calls con- 
tinue as follows: "Thence east 6,625 varas, a stake, for the N. E. 
corner of this survey; thence south 9,886 varas, a stake, S. E. 
corner of this survey; thence west 13,557 varas, to the beginning." 
The objection of the défendant in error to the south line is that 
it is toc long by 1,017 varas. But the last call of the field notes 
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runs west from the southeast corner not only 13,557 varas, but to 
the beginning. The beginning point is the southeast corner of Scott 
survey No. 7, which is easily and unmistakably ascertainable, and it 
should therefore be given the dignity of an "artiflcial object," and 
held superior to the call for distance. The rule is stated by Mr. 
Justice Henry in Maddox v. Fenner, 79 Tex. 291, 15 S. W. 239: 

"When unmaiked Unes of adjacent surveys are called for, and when from 
the other calls of such adjacent surveys the position of such unmarlîed Unes 
can be ascertalned with aceuracy, and when, in the absence of aU évidence as 
to how the survey was actuaUy made, there arises a controversy as to whether 
course anâ distance or the unmarlied Une of another survey shaU prevail, we 
see no good reason why the survey Une should not be given the dignity of an 
'artificial object,' and prevail over course and distance." 

See, also, Fordtran v. Ellis, 58 Tex. 245; Worsham v. Chisuin 
(Tex. CiT. App.) 28 S. W. 905; Worsham v. Morgan (Tex. Civ. App.) 
28 S. W. 918. 

Protracting the south line along its course west to the southeast 
corner of Scott survey No. 7, the survey closes, without conflicting 
or interfering in any manner with contiguous locations. The only 
possible objection to such a construction of the grant goes to the 
question of excessive area, — a plausible objection, but one complete- 
ly oiverthrown by adjudged cases. But the défendant in error, al- 
though claiming under a junior grant, insists that the calls should 
be reversed, and the Unes run as f ollows : Beginning at the south- 
east corner of Scott survey No. 7; thence east 13,557 varas, a stake, 
for the southeast corner of this survey; thence north 9,886 varas, 
a stake for the northeast corner; thence west 5,608 varas to the 
northeast corner of Scott survey No. 13. In thus constructing the 
survey, the north line would be 5,608 varas in length, instead of 
6,625, as called for in the field notes, and the survey would contain 
about 597 acres less than the quantity of land which the state 
intended to grant. Not only so, but innocent third parties, who 
purchased the Cherokee county survey, inclosed it, and took actual 
possession, several years prior to the locations of the défendant in 
error, believing themselves to be within the boundaries of the sur- 
vey, would be deprived of their property, which they had bought in 
good faith, and for which they had paid a valuable considération. 
The reversai of the calls is not warranted when productive of such 
a resuit. 

The défendant in error is not entitled to recover the lands in con- 
troversy, and the trial court should hâve directed a verdict against 
him. For the reasons assigned, the judgment of the circuit court 
should be reversed, and the cause remanded, with directions to 
grant a new trial, and it is so ordered. 
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TYLER MIN. 00. v. SWEENEY et al. 

(Circuit Court of Appeals, Ninth Circuit. February 1, 1897.) 

No. 318. 

1. Mines and Mining— Location— Vein Crossing Sidb Lines— Extralateral 

KiGHTS. 

Wlien a vein of mineral-bearlng rock, in its course lengthwise, after pass- 
Ing under the surface limits of one location, on which It outcrops, crosses 
nearly at rlght angles the side Unes of another, prlor location, on which It 
also outcrops, the side Unes of such prlor location becoming, by reason of 
the course of the vein, its end Unes, the rlght to f oUow the Iode In its down- 
ward course, between the vertical planes drawn through such side end 
Unes, belongs to such prlor location, and the extralateral rights of the other 
location cease when the vertical plane so drawn between the two locations 
is reached. 

8. CosTs IN Equitt— DiscKETioN op Trial Couht. 

ïhe award of costs in equity cases rests In the sound discrétion of the 
trial court, and wlU uot be disturbed by an appellate court except In cases 
of inanlfest abuse of such discrétion. Accordingly, heU, In thls case, that 
no sufficlent reason appeared for dlsturbing the décision of the trial court 
refusing to award costs agalnst a successful défendant, on the ground that 
It was the real party In Interest behlnd two other défendants, who were 
unsuccessful. 

8. Appeal and Error— Ci.erk's Taxation of Costs. 

A writ of error or appeal cannot be taken to revlew the décision of the 
clerk upon a taxation of costs, though a décision of the court afilrming or 
reverslng a décision of the clerk upon an appeal taken pursuant to the 
rules of the circuit court may in some cases be so revlewed. 

In Error to the Circuit Court of the United States for the Dis- 
trict of Idaho. 

Thls cause was trled before the circuit court, a jury havlng been walved by 
stipulation of the parties, as provlded by section 649 of the Revised Statutes. 
upon an agreed statement of facts, as foUows: "First. That the Tyler Mining 
Company Is the owner of the Tyler mining claim, as described In the fourth 
paragraph of the complalnt, and the said Tyler mining claim, of which the 
ground so described Is a part, was loeated on September 20, 1885, and has 
been duly conveyed to the plaintM In thls action. Second. That the Last 
Chance Mining Company is the owner of the Last Chance mining claim, as de- 
scribed in the said defendant's supplemental answer on file in this case, and 
that the boundaries of both clalms are correctly laid out on the diagrams on 
file in this action. Third. That a vein of mineral-bearlng rock and earth is 
found in both of said mining clalms at the point of discovery on each, and 
had been dlscovered thereln prlor to their location; that the course of the 
vein in each of the claims is as shown in the diagram, its wldth, approxl- 
mately, belng about three hundred (300) feet, and Its dip from the apex, which 
is found upon each of said clalms, is to the southwesterly at au angle of 
about forty-flve (45) degrees from the horizontal. It is further admltted that 
the Une of the vein, as indicated on the diagram and models, is approximately 
the Une of the footwall, and that the said vein passes through the southerly 
side Une of the Tyler claim as originally loeated, and crosses the northwesterly 
end Une thereof, and said vein, after crosslng the said southerly side Une of 
the Tyler claim, as originally loeated, passes through and crops upon the Last 
Chance claim, as shown upon said diagram; that the discovery upon each of 
said clalms was upon said vein so outcropping, and the ores and ore bodles in 
controversy are in and a part of said vein. It Is further admltted that the 
Last Chance claim was loeated on the 17th day of September, 1885, and the 
rights of said Company run from that âfite. The légal existence of the two 
corporations, the Tyler Mining Company and the Last Chance Mining Com- 
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pany, Is admittea. Fourth. It Is admltted that the apex of the veJn Is wlthin 
the slde Unes of the Tyler and also of the Last Chance clalms, and that the 
Last Chance bas taken no ores whlch are not found perpendicularly beneath 
its surface ground. Fifth. It is admitted that In 1887 the Tyler Mining Com- 
pany applied for a patent upon the Tyler claim, as orlginally loeated, and that 
the then owners of the Last Chance mining claim duly flled an adverse claim 
to a certain portion thereof, and that the proceediugs upon whieh application 
was made and said adverse claim was founded are correctly set forth in the 
verified transcript of such proceedings, which is hère made a part of this state- 
ment, and to be considered as such. Sixth. It is further agreed that the Last 
Chance Mining Company made an application for a United States patent for 
the Last Chance mining claim, and that such patent had issued thorefor, the 
proceedings upon which said application for patent, and the patent issued 
thereon, as certifled by the commissioner of the gênerai land office, are hereby 
admltted as a part of this statement. Seventh. It Is further agreed that the 
judgment roU and the findings of fact and conclusions of law certifled in the 
case of the Last Chance Mining Company against the Tyler Mining Company, 
heretofore ofCered in évidence in this case, and referred to in the décision in 
the United States suprême court, in considering this case, are made a part of 
this statement. Eighth. It Is further agreed that the map of the plaintiff 
(Bxhibit A) and models may be treated and regarded as a part of this state- 
ment for any purpose which the court may deem material, and that the 
diagram, as found in the report of the case In 54 Fed. 284 [4 O. C. A. 329, and 
7 U. S. App. 463], Is the diagram which is referred to hereln, and is made a 
part hereof. It is admitted that the défendant the Last Chance Mining Com- 
pany bas taken a large amount of ore out of the vein aforesald, claiming to 
be the owner thereof, and If the court shall find that the Tyler Mining Com- 
pany is entitled to the said vein, under the surface boundary, that the Last 
Chance Mining Company is liable therefor, and that an aceounting of the value 
of the same may be had hereafter to ascertain such value." 
The diagram referred to in the eighth statement of facts Is as foUows: 
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John R. McBride, for plaintiS in error. 
W. B. Heyburn, for défendants in error. 

Bef ore GILBERT and ROSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 

HAWLEY, District Judge (after stating the facts as above). This 
is an action in ejectment to recover tliat portion of tlie Tyler Iode 
which is alleged to bave its apex inside the Tyler location, and to 
extend on its dip southerly beyond the surface side Une of the 
Tj'ler claim, and for damages. It was brought against several in- 
dividual défendants and three difEerent mining corporations, namely, 
the Last Chance Mining Company, the Idaho Mining Company, and 
the Republican Mining Company. It bas been dismissed as to the 
individual défendants. At the flrst trial in the circuit court, judg- 
ment was rendered in favor of the Last Chance Company, and 
against the Republican and Idaho Mining Companies, neither of 
which sued out any writ of error from that judgment. The Tyler 
Company sued out a writ of error to this court, and the judgment 
in favor of the Last Chance Mining Company was reversed. Min- 
ing Co. v. Sweeney, 4 C. C. A. 329, 54 Fed. 284, and 7 U. S. App. 463. 
Upon the second trial, judgment was rendered in favor of the Tyler 
Mining Company against ail of the défendants in the action. The 
Last Chance Company sued out a writ of error to this court, and 
the judgment of the circuit court was affirmed. Last Chance Min. 
Co. v. Tyler Min. Co., 9 0. C. A. 613, 61 Fed. 557. Thereafter, on 
application of the Last Chance Mining Company, the case was taken 
to tiie suprême court by writ of certiorari, and the judgments of this 
court and of the circuit court were reversed, and the cause remanded 
to the latter court, with instructions to grant a new trial. 157 U, S. 683, 
15 Sup. et. 733. The judgment of the circuit court of appeals was re- 
versed solely upon the ground that it did not give the proper efifect 
to a former judgment establishing priority in favor of the Last 
Chance claim location. Upon the third trial in the circuit court, 
judgment was rendered in favor of the Last Chance Company for 
its costs. The présent writ of error is taken to hâve this judg- 
ment reviewed. The diagram referred to in the agreed statement 
of facts shows the course of the Iode or vein lengthwise through 
the Tyler and Last Chance claims. The ore body in dispute ia on 
the dip of the Iode or vein within the extended vertical planes of 
the end lines of the Tyler claim. It is also within the side Unes 
of the Last Chance claim, and on the dip of the vein as it passes 
through that claim, The question as to which claim was flrst lo- 
cated necessarily détermines the rights of the respective parties. 

When this case was flrst bef ore this court, we said: 

"From the diagram In this case it appears that the Iode, In Its course length- 
wise, crosses the side lines of the Last Chance location at nearly right angles; 
and, under the raies laid down in the décisions of the suprême court of the 
United States, the side lines of the location of the Last Chance, as marked on 
the surface of the ground, are to bc treated at its end lines; and the owners 
thereof would hâve the exclusive right of possession and enjoyment of sueh 
portion of the Iode throughout its entire depth, the top or apex of which is In- 
side of the surface lines of the location, ajs Ues betweeu vertical planes drawo 
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flownward through such end Unes. It therefore appears that batb locations 
were made In sucli form and shape as bas been recognized by the adjudicated 
«ases upon thèse questions to entltle them to certain fixed and definite rights 
to follow the Iode In its downward course, and the rights of the Tyler Company 
and o£ the Last Chance Company in this respect dépend upon the question of 
their priorlty. • * * In cases of controversy, where the right exists under 
eaeh valid location to follow the Iode in its downward course, it necessarily fol- 
io ws that both locations cannot rightfuUy occupy the same space of ground; 
and, in ail cases where a controversy of this kind arises, the prior locator must 
prevail, precisely as in cases of like controversy between locations overlapplng 
eaeh other lengthwise on the course of the Iode. Thds rs the rule as announced 
by the court below upon this branch of the case, and it is, in our opinion, sound, 
Icgical, and just, and Is sustained by authority. Mr. Justice Field, in Argentine 
Mining Co. v. Terrible Mining Co., supra, in reviewing an instruction given 
by the circuit court, said: 'If there was an apex or outcropping oï tbe same 
rein wlthln the surface of the boundaries of the elaims of the défendant, that 
Company could not extend Its workings under the Adélaïde location, thatt beîng 
of earlier date. Assumlng that on the same vein there were surface outcrop- 
pings withln tbe boundaries of both elaims, the one flrst located necessarily 
carried the right to work the vein.' " 

In Last Chance Min. Co. v. Tyler Min. Co., 157 U. S. 683, 687, 15 
Sup. et. 734, the court said: 

"The course of this vein is across the Last Chance claim, instead of In the 
direction of Its length. Under those circumstanees the side lines of that loca- 
tion beeome the end lines, and the end the side lines. Mining Co. v. Taibet, 98 
U. S. 463; Argentine Min. Co. v. Terrible Min. Co., 122 U. S. 478, 7 Sup. Ct. 
1356; King v. Mining Co., 152 U. S. 222, 14 Sup. Ct 510." 

Upon the agreed statement of facts, the priorlty of the Last 
Chance claim is established. This being true, its extralateral 
rights to follow the Iode in its downward course, between vertical 
planes drawn through its side end lines, is well settled, and the 
extralateral rights of the Tyler claim cease when the vertical plane 
drawn downward through the north side end line of the Last Chance 
claim is encountered. It follows that the court did not err in ren- 
dering judgment in favor of the Last Chance Company for its costs, 
and it is therefore unnecessary to détermine what the extralateral 
rights of the Tyler Company would hâve been had the Iode, when 
it crossed the southerly side line of the Tyler claim, extended in an 
easterly, instead of a southerly, direction, as shown in the diagram, 
or, in other words, "more along than across the Iode." 

2. It is claimed that the court erred in not allowing costs in favor 
of the Tyler Company against the Last Chance Company. The ar- 
gument in support of this position is that the locations of the Re- 
publican Fraction claim, the Skookum Fraction, and the Last 
Chance Fraction, owned by the défendants the Republican and Ida- 
ho Mining Companies, were made simply as outposts for the protec- 
tion of the Last Chance claim, in order to include ground where it 
was supposed the Iode which had its apex in the Last Chance claim 
might be found; that the said corporations, the Republican and 
Idaho Mining Companies, were organized, managed, and controUed 
by the offîcers and members of the Last Chance Mining Company; 
that ail the work done and performed on ail the elaims was directed 
and paid for by the Last Chance Company, and that it was in the 
actual possession of ail the premises sued for by the Tyler Company ; 
that, the Tyler Company having recovered a judgment against the 
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Republîcan and Idaho corporations for a portion of the Iode claimed 
by it, it is entitled to a judgment for costs against the Last Chance 
Company, as well as against the other défendants, it being the real 
party in interest in defending the action. The facts concerning this 
question were ail before the trial court, and, in the very nature of 
the case, that court would be in a better position to détermine the 
question than this court could possibly be. It is apparent from the 
facts before us that the real contention of the parties was as to the 
ownership of the ore bodies found in the Last Chance claim, and with 
référence to this the final judgment was in favor of the Last Chance 
Company, and entitled it to recover its costs against the Tyler Com- 
pany. The record shows that a separate défense was made by three 
distinct corporations, each claiming to be the owner of separate mining 
claims. The Tyler Company recovered judgment against two corpora- 
tions, namely, the Republican and Idaho. In equity cases and in 
other cases where there are no statutory provisions or rules of prac- 
tice, the award of costs, as well as the taxation thereof, rests in the 
Sound discrétion of the trial court, and will not be reviewed in the 
appellate court, except in cases of a manifest abuse of such dis- 
crétion. Kittredge v. Race, 92 U. S. 116, 121; Cole v. Logan, 24 
Or. 304, 314, 33 Pac. 568; Woodward v. Baird, 43 Neb. 310, 817, 61 
N. W. 612; Wells v. Tolman (Sup.) 34 N. Y. Supp. 840, 843; McChes- 
ney v. City of Syracuse, 75 Hun, 503, 508, 27 N. Y. Supp. 508. But 
"in actions at law it is a gênerai rule that the losing parties, 
or the parties against whom judgment is rendered, are to pay the 
costs, and no apportionment of the costs is made between them. 
Each is liable for ail, whatever may be their respective interests 
in the subject-matter of the suit." Kittredge v. Race, supra. It 
is unnecessary to détermine the question whether there are any cir- 
cumstances which would change this rule in its application to the 
taxation of costs in the judgment obtained by the Tyler Company 
against the Republican and Idaho Mining Companies, as that ques- 
tion is not properly before us for review. We are of opinion that, 
upon the facts presented in the record, the court did not err in 
refusing to tax any costs against the Last Chance Company. 

3. The last question argued by respective counsel relates to the 
costs taxed by the clerk in favor of the Last Chance Company. This 
question is not presented by the record in such a manner as to 
authorize this court to review the same. Conceding, for the pur- 
poses of this opinion, that a writ of error or appeal may be taken 
in certain cases from the décision of the court afftrming or reversing 
the action of the clerk in taxing costs, yet it is manifest that such 
writs cannot be taken from the décision of the clerk. The state 
courts, where the statute permits an appeal to be taken from the 
taxation of costs, hold that, in order to authorize the appellate 
court to review the taxation of costs, à motion to retax the costs 
must first be made in the trial court, and a ruling obtained thereon 
by that court, to which an exception is duly taken. Real v. 
Honey, 39 Neb. 516, 520, 58 N. W. 130; Richards v. Borowsky, 39 
Neb. 774, 58 N. W. 277; Roberts v. Drehmer, 41 Neb. 306, 310, 59 
N. W. 911; Haskell v. Valley Co. (Neb.) 59 N. W. 680. But, what- 
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ever tHe ruie may be in the state courts, the question is settled by 
the rules adopted for the government of the United States courts. 
The rules of practice of the circuit courts for this circuit provide 
for the filing of the cost bill, and for the taxation of costs by the 
clerk, and specify in what manner objections thereto may be made. 
Rules 17 and 18. Rule 18, among other things, déclares that "the 
taxation of costs made by the clerk shall be final unless modified 
on appeal as provided in rule 19." Rule 19 provides that "an ap- 
peal from the décision of the clerli, in the taxation of costs, may 
be taken to the court, or judge, orally, by either party, instanter, 
or by motion to retax upon written notice of not less than one nor 
more than two days, given and filed with the clerk, within two days 
after the costs hâve been taxed in the clerk's office, but not after- 
ward." The record shows that the clerk taxed the costs in the 
case, and disallowed the sum of |6,287.35 in the cost bill of the Last 
Chance Company; but it is silent upon the subject as to whether 
any appeal was taken from the décision of the clerk to the judge. 
This court cannot review the action of the clerk of the circuit court. 
Under the practice prescribed by the rules, the taxation of the costs 
as made by the clerk becomes final, unless an appeal is taken there- 
from to the court or judge within the time mentioned in rule 19. 
The law is well settled that an appeal or writ of error does not lie 
from a judgment or decree as to costs merely. Ganter v. Insurance 
Co., 3 Pet. 307, 319; Fabrics Oo. v. Smith, 100 U. S. 110; Wood v. 
Weimar, 104 TJ. S. 786, 792; Russell v. Farley, 105 U. S. 433. 437; 
Machine Co. v, Nixon, Id. 766, 772; Bank v. Hunter, 152 U. S. 512. 
516, 14 Sup. Ot. 675; Du Bois v. Kirk, 158 U. S. 58, 67, 15 Sup. Ct. 
729; Olarke v. Warehouse Co., 10 C. C. A. 387, 62 Ped. 328, 334. 
The judgment of the circuit court is affirmed, with costs. 



STATE TRUST CO. v. CHEHAL.IS OOUNTY et al. 

(Circuit Court of Appeals, Ninth Circuit February 1, 1897.) 

No. 292. 

1. Taxation— AssESSMENT — Ownership — Record Titi.b. 

In ascertalning the ownership of property for the purposes of taxation, 
the record tltle, in the absence of actual knowledge, must control. It is 
unnecessary for the asse'sslng officer to investigate ail matters pertaining 
to the ownership of the property or the validlty of the record, but he bas 
the rlght to act upon the appearance of title as shown by such record. 

S. Same — Personal Property — Bill of Sale— Mortgaqe. 

When a biU of sale of Personal property, absolute on its face, and ap- 
parently conveylng the title to such property to the grantee, has been placed 
on record, and such property has not been listed by the owner to the taxing 
officer, such offlcer, actlng under a statute requiring him, in the absence 
of listing by the owner, to make a retum from the best information he can 
obtaln, may properly assess such property to the record owner, If he has 
no actual knowledge of a différent ownership; and the validity of the assess- 
ment is not affected by proof that the recorded bill of sale was In fact In- 
tended as a mortgage, or that the property actually belonged to another 
person than the grantee. 
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Samb— Phopektt in Traksttu. 

In aseertalning the ownersliip, for the piiTposes of taxation, of proper- 
ty actually wlthin a county, but alleged to be merely in transitu, so as 
to be exempt from taxation wltliin such county, there must be at least 
an intention and fixed purpose to remove it wittiin a reasonable time; 
and an intention to remove It at some future time, dependlng upon certain 
contingencies whlch may or may not happen, is -«rholly insufflcient. 

In Error to the Circuit Court of the United States for the Western 
Division of the District of Washington. 

Doolittle & Fogg and 0. W. Hodgdon, for plaintifE in error. 
J. E. Bridges, for défendants in error Chehalis coimty and J. 0. 
Lewis. 
Ben Sheeks, for défendant in error Book. 
Austin E. Grifaths, for défendants in error Wilson and Weatherwax. 

: Before GILBERT and ROSS, arcuit Judges, and HAWLEY, Dis- 
trict Judge. 

HAWLEY, District Judge. This action was brought by the plain- 
tifE in error to recover the value of certain steel rails wliieh it is 
alleged were wrongfully and unlawfully conrerted by the défendants 
in error. The property in questicu waa assessed for taxes in Chehalis 
county as the property of the plaintifl in error, and was thereafter 
Bold for the nonpayment of the taxes. The défendant Lewis is the 
treasurer of Chehalis county. The défendants Book, Weatherwax, 
and Wilson were the purchasers of the property at the tax sale. The 
court, at the close pf the testimony, sustained the motion of défend- 
ants to instruct the jury to flnd a verdict for défendants, by granting 
a nonsuit. 

The record shows that, as the case was presented to the circuit 
court, the assessment, levy, and sale by the county were virtually con- 
ceded to be regular, except upon two points raised by the plaintifl 
against défendants' motion: (1) That the assessment was not made 
against the owner of the rails; (2) that the rails were not taxable in 
Chehalis county. The assessment, levy, and sale were made under 
the provisions of the statute of Washington of 1893, p. 323 et seq. 
Under this statute ail property, real and personal, is subject to assess- 
ment and taxation for state and county purposes on the Ist day of 
April of each year in which the same shall be listed, unless expressly 
exempted therefrom. It is made the duty of the owner to list his 
property and furnish the list to the assessor, and, if he fails to do 
so, it is the duty of the assessor to ascertain the amount and value of 
such property, and assess the same at such amount as he believes to be 
the true value thereof. Section 20 reads as follows: 

"The président, secretary or principal accounting officer or agent of any Com- 
pany or association, wliettier incorporated or unincorporated, except as other- 
wise provided for in tlils act, shall make ont and deliver to the assessor a swom 
Btatement of Its property, setting forth particularly, flrst, the name and loca- 
tion of the Company or association; second, the real property of the company 
or association, and where situated; third, the nature and value of Its personal 
property. The real and personal property of such company or association 
shall be assessed the same as other real and personal property. In ail cases 
of failure or refusai of any person, offlcer, company or association to make 
such retiim or statement, it shall be the duty of the assessor to make such 
retum or statement from the best information he can obtain." 
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There are no provisions in the statute which directiy déclare that 
he shall assess the property to the true owner. Section 35 provides 
that: 

"Ail tools, machinery and materlal for repairs, and ail other Personal prop- 
erty of any railroad company, except 'roUing stock,* shall be listed and assessed 
as Personal property in the eounty wherever the same may be on the flrst day 
of April of each year." 

The faets elicited at the trial were substantially as f ollows : The 
rails in question had been a part of the cargo of the steamer Abercorn, 
which in 1888 was wrecked at North Beach, within the limits of 
Ohehalis eounty. They were removed from the wreck late in 1891 or 
early in 1892, and thereafter remained within said eounty up to the 
time of their sale for taxes on June 30, 1894. The underwriters bought 
the rails after the wreck, and in 1891 sold them to A. M. Cannon and 
Paul Mohr. On November 15, 1892, Cannon and Mohr sold the same 
to the Columbia Railway & Navigation Company, a corporation organ- 
ized under the laws of Washington, with its principal office at 
Tacoma, Pierce eounty, and having for its principal object (on paper) 
the building of a railroad on the north side of the Columbia river, 
and across the interior of Washington. On November 15, 1892, the 
Columbia Railway & Navigation Company conveyed the. same to the 
State Trust Company, plaintifï in error, by bill of sale therefor, 
absolute on its face, which was flled for record and duly recorded 
in the office of the auditor of Chehalis eounty on the 15th day of 
June, 1893, in book 10 of Miscellaneous Records. On November 2, 
1893, a second bill of sale was executed by the same parties, in terms 
substantially the same as the first bill of sale, except that the second 
one had annexed to it the affldavit of A. M. Cannon, président of the 
Columbia Railway & Navigation Company, to the effect "that thia 
bill of sale was made in good faith, and without any design to hinder. 
delay, or defraud creditors." This bill of sale was flled for record anô 
recorded in the office of the auditor of Chehalis eounty on Novembei* 
25, 1893, in volume 12, Miscellaneous Records. Mr. Bangs, the prési- 
dent of the State Trust Company, testified that "in November, 1892, 
the State Trust Company was advised by its counsel at Spokane that 
either the form of the flrst bill of sale or of the record rendered the 
exécution, deliverj^, and recording of a new bill of sale désirable." 
The testimony on the part of the plaintifï was to the effect that the 
Columbia Railway & Navigation Company was indebted to the State 
Trust Company for a loan of f 50,000; that a note was given for said 
amount on November 29, 1892, payable eight months after date; 
that said bills of sale were executed and delivered as collatéral secur- 
ity for the payment of said indebtedness, and were intended as con- 
firming the pledge of the rails to the State Trust Company, "and not 
as a means of transferring the actual title." The plaintifE offered to 
show that when the second bill of sale was left in the auditor's office 
a request was made that it be recorded "in the chattel mortgage rec- 
ords, as it was in fact intended by the parties to operate as a mort- 
gage," which testimony, upon objection, was excluded by the court. 
With référence to the notice given to Mr. Lewis, the eounty treasurer 
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of Chelialîs county, concerning the ownership of the property, Mr. 
Hodgdon, one of the attorneys for the plaintiff, testifled as followa: 

"I talked with Mr. Lewis several days before the sale tobk place, and in- 
formed him of tbe owneisliip by the Columbia Kailway & Navigation Company, 
and that the State Trust Company had simply a mortga;;e, and on the morning 
of June SOth [the day of the sale] I gave him an attidavit which had been 
made and sent to me by Mr. Caiinon as to the ownerslUp of those rails." 

Mr. Lewis gave his version of the conversation with Mr. Hodgdon 
as follows: 

"I had a conversation with Mr. Hodgdon about the first of June or the last 
of May in référence to the tax on the rails. * * * i aslied him if he was 
representing the State Trust Company, and he said that he was not, but he was 
in communication with them, and would notlfy me whether they would pay 
the taxes or not." 

The following question was then asked by défendants' counsel on 
cross-examination : 

"Q. Mr. Lewis, so far as you know as an officer and as treasurer, who was 
the owner of thèse rails in question at the time the tax rolls came into your 
hands; at the time the levy was made; at the tlme of the seizure of the prop- 
erty, and the sale of the property?" 

To this question plaintiff ohjected upon the ground that it was 
incompétent, and the objection was overruled, and the witness an- 
swered : 

"The State Trust Company of the City of New Yorli." 

At the time of the listing of the property for taxation, on April 
1, 1893, the State Trust Company was in the possession of the prop- 
erty ; was the record owner thereof , by virtue of the flrst bill of sale, 
the second not having at that time been executed. Neither Lewis 
nor any of the county ofiûcers liad any knowledge as to the ownership 
otherwise than was obtained f rom the records. 

The following telegram and letters were introduced in évidence: 

"New York, 6, 7, 1893. 
"To F. D. Arnold, First National Bank, Hoquiam: Take immédiate possession 
of Steel rails at So. Aberdeen and Cosmopolis for State Trust Co. of New York 
(bill of sale executed by Columbia Ky. and Navigation Co. mailed to-day), and 
draw for expenses. ■ The State Trust Company. 36 Wall St., N. Y." 

"The State Trust Company. 

"No. 36 Wall St., New York, June 7, 1893. 
"F. D. Arnold, Esq., Très. First National Bank, Hoquiam, M^ash.— Dear Sir: 
We telegraphed you to-day to take i»ssessioii of 1,901 tons of steel rails located 
at South Aberdeen and Cosmopolis for this company. We Inelose herewith 
bill of sale of the Columbia Eailway and Navigation Company to us for the 
above property. Please keep possession for us, and only deliver or allow the 
rails to be removed on our order. * • * Please give this matter your Im- 
médiate attention, as expédition is ail-important under the circumstances. 

"Yours, very truly, Andrew Mills, Pt" 

In a subséquent letter of July 10, 1893, to Mr. Arnold, by the sec- 
retary, the company said: 

"We are this morning in receipt of your two favors of July Ist and 3rd; the 
latter contalning the notice as to our ownership of the rails. We agrée with 
you that we do not thihk It Is necessary to keep a man ail the time watchlng 
the raUs. ♦ • • We assure you that we appreciate the klnd services ren- 
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dered by you In thts connection, and for what you hâve done you hare onr 
thanks. We hope that you wlll keep yourself advised of any movements 
in regard to the mpving of the rails, or of thelr In any way being disturbed." 

Thereafter the following notice was posted upon the rails: 

"Notice. 
"Notice Is hereby given that thèse rails, and ail rails taken from the Abercorn 
wreck, are the property of the State Trust Company of New York. 

"State Trust Company, 
"F. D. Arnold, Agent." 
The bill of exceptions shows that: 

"In the opening statement of counsel for plalntlflf, he sald that the rails In 
question had not been assessed to their owner, the Oolumhia Raiiway & Nav- 
igation Company, as required by law, but that they had been erroneously as- 
sessed, levled upon, and sold.by Chehalis county as the property of the State 
Trust Company, which was not owner, but only a mortgagee thereof ; that said 
assessment, levy, and sale were void because the property had not been as- 
sessed to, levied on, and sold as the property of the owner; for the further rea- 
son that the same was not assessable by or in Chehalis county. Thèse were 
the grounds, and the only grounds, upon whleh counsel. In his opening state- 
ment, predicated the Invalidlty of sald assesSment, levy, and sale; and thèse 
were the only grounds upon which the Invalldity of the assessment, levy, and 
sale was contended for by plalntiff on the argument on the motion for nonsuit, 
as well as In his opening statement" 

Tt is therefore affirmatively shown, as before stated, that there 
were only two points urged at the trial against défendants' motion : 
(1) That the rails were not assessed to, nor sold as the property of, 
the owner; that the bills of sale exeeuted to the State Trust Com- 
pany were mortgages only, and that the property in question still 
belonged to the Columbia Raiiway & Navigation Company. (2) 
That the property was not taxable in Chehalis county, because (a) 
it was in transitu; (b) it, being the property of the Columbia Raiiway 
& Navigation Company, a corporation of the state of Washington, 
with its principal place of business in Pierce county, was not tax- 
able in Chehalis county. 

Did the court err in granting a nonsuit? The law is well settled 
that the owner of property for the purpose of taxation is the person 
or corporation having the légal title thereto. Tracy v. Reed, 38 
Ped. 69, 7é; Miner v. Pingree, 110 Mass. 47; Richardson v. City of 
Boston, 148 Mass. 508, 20 N. E. 166; Augusta Bank v. City of Augusta, 
36 Me. 255; Augusti v. Bank, 46 La, Ann. 530, 15 South. 74; Vance v. 
Corrigan, 78 Mo. 94. The rails in question were not listed by the 
owner to the assessor as the law required. He was compelled to 
act upon the best information obtainable. In ascertaining the own- 
ership of property for the purposes of taxation under such circum- 
stances, the record title, in the absence of actual knowledge, must 
control. It is unnecessary for the assessing oflScer to investigate 
ail matters pertaining to the ownership of the property or of the 
validity of the record. He bas the right to act upon the appear- 
ances of the title to the property as shown by the records. It does 
not devolve upon him to test the validity of the title deeds or docu- 
ments in order to ascertain the name of the owner. The authori- 
ties upon this subject clearly show that the appearance of the title, 
as shown by the record, and the évidence, in the présent case, were 
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sufflcient to maintain the validity of the assessment. The North 
Cape, 6 Biss. 505, 515, Fed. Cas. No. 10,316; Finney v. Boyd, 26 Wis. 
366, 371; French v. Spalding, 61 N. H. 395, 402; Mason v. Bemiss, 38 
La. Ann. 935, 938; Puget Sound Agriculturial Co. v. Pierce Co., 1 
Wash. T. 159, 168; Butler v. Stark, 139 Mass. 19, 29 N. E. 213; Jones 
V. Town of Bridgeport, 36 Conri. 288. As was said by Blodgett, J., 
in the North Cape, the — 

"OfBcers charged wlth the assessment and collection of taxes are not re- 
quired to look Into tbe secret ownersbip of Personal property. They do tlielr 
duty wlien they assess the property against the apparent owners as shown by 
possession or munlment of tltle." 

In Augusti V. Bank, the court, in discussing a similar question, 
said: 

"Titles that are intrlnslcally null, If pennltted to remain unquestloned, may 
become the basls of an assessment that will resuit In a valid sale. Any other 
ruUng upon thls point would compel the assessor to Investigate titles and as- 
certain as t» their canclusive validity. This was never contemplated by the 
Iflw. The évidence of a prima facie title is the requirement." 

Persons who own the property at the time of the assessment are 
the proper ones upon whom the tax should be imposed, irrespective 
of any prior or subséquent change of ownership. 25 Am. & Eng. 
Enc. Law, 121, and authorities there cited. 

It is unnecessary to consider the objection urged against the rul- 
ing of the court in permitting Lewis to testify that the State Trust 
Company was the owner of the property, or to the ruling of the court 
excluding the request to hâve the second bill of sale recorded in 
the Book of Ohattel Mortgages, for the reason that such rulings, 
even if erroneous, would not hâve changea the resuit. Migeon v. 
Eailway Co., 28 C. C. A. 156, 77 Fed. 249, and authorities there cited; 
Haley v. Elliott (Colo. Sup.) 38 Pac. 771. The notice given to Lewis 
by Hodgdon was insuflficient to invalidate the assessment. No no- 
tice whatever was given to the purchasers of the rails at the tax sale to 
the effect that the State Trust Company was not the owner of the prop- 
erty. If the assessing offîcer had the right to act upon the appear- 
ances of title as manifested by the conduct of the State Trust Com- 
pany, and as shown by the records, then it matters not who the real 
owner was. 

The cases cited by plaintîff are so great in number as to render 
it impracticable to attempt any extended review of them. Many 
of them hâve no référence whatever to tax cases. Others relate to 
street assessments, in which much stricter rules prevail than in the 
collection of taxes due to the state and county government. Nu- 
mer ous cases are cited where there was a positive statute directing 
the assessment to be made in the name of the true owner of the 
property; and in such cases, where it appeared that the name of 
the true owner could readily hâve been ascertained by searching 
the record, or was known to the assessing ofiQcer, and the property 
was assessed to other persons, the assessments hâve in many in- 
stances been declared void. 

Other questions hâve been discussed at great length which hâve 
no spécial application to the facts in this case; for instance, upon 
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the gênerai principle that paroi évidence in certain cases is admissi- 
ble for the purpose of proving tliat an absolute bill of sale was 
given as a chattel mortgage. A treatise is written upon the law of 
estoppel, and ail the authorities upon this subject hâve been coUect- 
ed and cited in the brief. Every case should be disposed of upon 
its own merits, with spécial référence to the questions raised in the 
court below. 

The varions authorities cited by plaintiff from the suprême court 
of Washington are not adverse to the views we hâve expressed. 
In Vestal v. Morris, 11 Wash. 452, 39 Pac. 960, the land was assessed 
in the name of one Burns, while one Bartlett v^as the owner, and 
the county oflBcers had knowledge at the time of the assessment that 
Bartlett was the owner of the land; and the court held that under 
the statute then in force "the failure to assess the property in the 
name of the known owner was a substantial failure to comply with 
the law." In Baer v. Choir, 7 Wash. 631, 634, 32 Pac. 776, and 36 
Pac. 286, certain lands were assessed to one Knight, and sold for 
the payment of the taxes due thereon. The court held that under 
certain provisions of the statute, which were quoted, it was clear 
that it was the intention of the law of 1871 that unusual care should 
be taken in the matter of assessing real estate to the owners there- 
of. In the course of the opinion the court said: 

"Were tliere notMng in tlils case but the récital of the deed that the prop- 
erty had been assessed to Knight as owner, the presumption of the regularity 
of ail former proceedings would carry the presumption that the assessment to 
him had been properly made by the offlcer. But the record shows that, al- 
though Knight had been the owner, he had conveyed by a recorded deed in 
1870; that for the years 1873 and 1874, at least, the lots had been assessed to 
Mrs. Bonnell; and that Mrs. Bonnell did not convey untll 1889; and thls show- 
ing was sufflclent to rebut the presumption whieh the deed raised." 

In Voorhies v. Hennessy, 7 Wash, 243, 34 Pac. 931, the court held 
that an attachment could not be levied upon property held by the 
debtor as mortgagee under a bill of sale absolute on its face, al- 
though the ofQcer may hâve had no notice of the true relation of the 
debtor to the property. This is an authority only upon the gênerai 
point that in a certain class of cases it is permissible to allow paroi 
évidence for the purpose of proving that an absolute bill of sale was 
given as a chattel mortgage. It is enough to say that such a rule 
has no application to tax cases, especially under statutes similar 
to the statute of Washington, and upon the particular facts as 
shown in this case. The taxing power is an incident to sovereignty, 
the exercise of which belongs exclusively to the government and at- 
taches to ail property which cornes within its jurisdiction, and the 
statutes of a state should never be construed in such a manner as 
to defeat the right of the government "by any subtle device or in- 
genious sophism whatsoever." Cooley, Tax'n, 272-274; Board v. 
Anderson, 15 C. C. A. 471, 68 Fed. 341. 

In Waddingham v. Dickson, 17 Colo. 223, 29 Pac. 177, the court 
said : 

"The payment of taxes is a duty which property holders owe to the govern- 
ment. If they neglect this duty, they hâve no right to expeet relief from the 
courts on account of merely technical errors on the part of the public offlcem, 
where no substantial right has been lest or Impaired." 
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This was said in a case involving the sale of real estate for taxes. 

"Oertainly a more strlngent rule is not required in case of a tax sale of 
Personal property. Merltorlous objections affectlng substantial rights, when 
properly made to appear, should always be heeded, but mère hypertechnieal 
objections should not be countenanced in the administration of justice. Such 
Is the trend of modem législation, and such should be the aim of judicial 
fleclsions." Haley v. EUiott (Colo. Sup.) 38 Pac. 771, 773. 

The contention of plaintifE's counsel, as set forth in his brief , that : 

"Thèse rails had been purchased by the Columbia Eailway & Navigation 
Company, with which to construct its railway around The Dalles, and they 
■were en route to their point of destination; the transit having begun by tak- 
ing the i-ails from a ship stranded on the Pacific coast, and transporting them, 
at a cost of more than $2,000, across the land to Gray's Harbor, thence across 
the harbor, and up the Chehalis river to the railroad, by which they were to 
be ultimately carried another stage on thelr way to The Dalles. This is fuUy 
proven, and not disputed. The cause of their delay at Cosmopolis does not 
appear, but so long as it remained the owner's Intent to carry them forward 
on a transit already commenced, in légal contemplation, so long as they con- 
tinue to be in transitu. This intent being once shown, It is presumed to 
continue untll the contrary is made to appear," 

— cannot be sustained. The rails were originally shipped for the 
purpose of building a railroad outside of Chehalis county. The 
wrecking of the cargo of the Abercorn in 1888 ended their voyage. 
They were towed from the wreck late in 1891 or early in 1892 to 
Cosmopolis and South Aberdeen, in Chehalis county, and there re- 
mained within the limits of the county until the sale for taxes. The 
bills of sale of the rails were recorded in that county. A portion of 
the rails was sold by the plaintiff in error to différent parties in 
1894, and the proceeds applied to the réduction of the loan made by 
it to the railway company. In June, 1893, information reached the 
State Trust Company that creditors of A. M. Cannon, of Spokane, 
were threatening to attach the rails under claim that Mr. Cannon 
had an interest in them. Mr. Mohr was consul ted, and it was agreed 
that in order to protect the interest of the railway company and 
State Trust Company, and prevent removal of the rails by outside 
parties, Mr. F. D. Arnold, then the président of the First National 
Bank of Hoquiam, should be asked to take charge of the rails and 
see that they were not removed. A request to that effect was sent 
to Mr. Arnold, requesting him not to permit the rails to be removed. 
He put a watchman in charge. This was before the second bill of 
sale was recorded. The property was not in transitu. It had not 
been started upon its journey to any other place. In brief, there 
was nothing in the conduct of the parties in possession of the rails, 
or any one else, intimating any intention whatever to remove the 
same or any part thereof from Chehalis county. From the time the 
rails were landed from the wreck they were in such a situation as 
to make them a part of the property within Chehalis county, and 
it was the duty of the assessing ofQcer of said county to assess the 
rails therein. In order to constitute property in transitu, there must 
be at least an intention and fixed purpose to remove it within a 
reasonable time. An intention to remove the rails at some future 
time, depending upon certain contingencies which might or might 
not happen, is whoUy insufiflcient. G. N. Nelson Lumber Co. v. Town 
79 F.— 19 
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of Loraine, 22 Fed. 54; Hill v. Graham, 72 Mich. 659, 667, 40 K W. 
779; Carrier v. Gordon, 21 OMo St. 605, 609; Winnipiseogee Paper 
Co. V. Town of Northfleld (N. H.) 29 Atl. 453. In Carrier v. Gordon 
the court said: 

"ïo say that the simple purehase of the property wlth an intention to re- 
move it would relleve It from Uablllty to taxation would be to make its liabill- 
ty dépend upon the mère intention of the owner, and subject to change as 
often as the owner ehanged hls Intention. There would be no safety or cer- 
talnty in such a raie. The safer and better raie is the one Indieated,— to con- 
sider the property actually in transit as belonging to the place of Its destina- 
tion, and property not In transit as property In the place of its sltus, without 
regard to the Intention of the owner, or hls résidence In or ont of the state." 

See, also, Cooley, Tax'n, 98, and authorities there cited; State v. 
Dalrymple (N. J. Sup.) 28 Atl. 671; Chicago, B. & Q. E. Oo. v. Hitch- 
cock Co. (Neb.) 59 K W. 358; State y. William Deering & Co. (Minn.) 
57 N. W. 313. 

The court did not err in granting a nonsuit. The judgment of the 
circuit court is aiflrmed, with costs. 



MORTON V. KIRK et al. 

(Carcuît Court, B. D. Missouri, N. D. March 23, 1897.) 

Taxation— Levt bt County bblow Statotory Limit— Rights op Judgment 
Ckeditor— Mandamds. 

A judgment creditor of a county, who, having the statutory right to re- 
qulre the county to make an annual levy of 5 per cent, to pay current ex- 
penses and debts, makes no objection to repeated smaller levies, bas no 
right, after the lapse of several years, to mandamus to compel a levy suffl- 
cient to make up the deficiency. 

F. L. Schofleld and W. C. Holliste, for relator. 
Charles D. Stewart, for respondents. , 

WILLIAMS, District Judge. This is a pétition for mandamus. 
The défendants are oflBcials of Knox county, Mo. The pétition sets 
up that an August 9, 1879, the county executed to the relator its 
warrant for |4,497.41; that on October 9, 1894, relator brought suit 
upon it in this court, and on December 7, 1894, recovered judgment 
for $8,627.40; that sundry payments hare been made upon it out of 
the spécial tax of one-twentieth of 1 per cent., required by law to be 
levied to pay warrants of this description, but that it will take many 
years to pay the judgment out of this tax; that the county is bound 
to levy a flve-mill tax each year to pay current expenses and debts, 
but that for the years 1879, 1881, 1884, and 1885 the county only 
levied four mills. The prayer of the pétition is that the county be 
required to levy, in addition to the flve mills lawfully levied already 
for the current year, the four mills that were omitted durîng those 
years. An alternative mandamus has already been issued, and a re- 
sponse has been flled, to two paragraphs of which a demurrer has 
been interposed. 

It is a familiar rule that a demurrer to one pleading reaches back 
to the substance of ail prior pleadings, and judgment upon it will be 
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rendered against him who ia ûrst at fault. U. S. v. Artlnir, 5 Cranch, 
261; Gorman v. Lennox, 15 Pet. 117; Clearwater v. Meredith, 1 
Wall. 26; Aurora City v. West, 7 Wall. 94; Hudson Canal Co. v. 
Pennsylvania Coal Co., 8 Wall. 288. It is therefore unnecessary to 
examine the response, unless the pétition sets out a cause of action. 
The statute requires the county, if necessary, to levy a five-mill tax. 
If it fails to do so, it can be compelled by mandamus, as was done in 
Maçon Co. v. Huidekoper, 134 U. S. 332, 10 Sup. Ot. 491. But the 
right given by the statute is the right to an annual levy of flve mills. 
Any ereditor can require this levy to be made each year. But can a 
créditer lie by supinely, pennit years to elapse without complaint, and 
then demand at one time the ruinons levy oi ail taxes that might hâve 
been levied in the past? If that were permitted, how could men buy 
property with safety? Each year the property ought to bear its an- 
nual burden; but, if a ruinous accumulation of unlevied taxes can 
be cast upon it at the mère caprice of a ereditor who was silent when 
he should hâve spoken, what safety can a man hâve in his posses- 
sions? It is reasonable to suppose that, since the year 1879 (now 18 
years ago), a large part, perhaps a majority, of the property of Knox 
county has changed hands. Upon what just principle can the présent 
owners, who acquired it f ree of lien, be required to pay the taxes that 
should iiAve been paid years ago by the former owners? And, if the 
ereditor can lie by for 18 years before seeking to enforce the levy 
and collection of a tax, what limit is placed upon his rights? Taxes 
that could hâve been easily met as they accrued from year to year, 
if suffered to accumulate in that manner, would fall with a crushing 
weight, and usually upon the innocent. I therefore conclude that the 
relator has no right to a mandamus, and that the demurrer to the re- 
sponse should be overruled. As it is apparent that the pétition can- 
not be so amended as to state a cause of action, it«will be dismissed, 
and the défendants discharged, with costs. 



DENVER & B. G. E. CO. v. LOEENTZEN. 

(Circuit Court of Appeals, Eiglith Circuit March 1, 1897.) 

No. 810. 

Beview on Error — BiLi, OF Exceptions. 

Tlie circuit court of appeals will net review the action of a trial court in 
failing to direct a verdict for a plaintiff or défendant on issues of fact or 
on a mixed issue of law and fact, unless the bill of exceptions afflrmatively 
shows that it contains ail the évidence. 

Négligence— Peksokal Injuries— Instructions. 

It is not error for the court, in an action for Personal injuries brought by 
a woman, to call the jury's attention to the possible bearing of her sex 
upon the question of contributory négligence, and to permit them to dé- 
termine, in View of her sex and ail the surrounding eircumstances, whether 
she exercised such care as was reasonably to be expected from her. 

Trial— Wkight op Evidence- Instructions. 

The giving of an instruction that positive évidence is entltled to more 
weight than négative always rests largely in the discrétion of the court, 
and it is certainly not error to décline to give such instruction in a case 
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In whlch wltnesses hâve testified as posltively on the one slde that a thlng 
did not occur as on the other slde that it did, 

4 Nbgliobncb — Pbbsonal Injuries— Liabilitt por Médical Attkndancb. 
The llability of a défendant, through -whose négligence a plaintiff has 
been Injured, for the plaintiff's doetors' and nurses' bills, rests upon the 
ground that they were rendered necessary by the defendant's neglect of 
duty, and is not altered, whatever arrangement the plaintiff may hâve 
made for the payment of such bills, or whether he ever pays tliem. 

In Error to the Circuit Court of the United States for the District 
of Colorado. 

Heni7 F. May (Edward O. Wolcott and Joël F. Vaile with him on 
the brief), for plaintiff in error. 
Charles Hartzell, for défendant in error. 

Before CALDWELL, SAIv[BOR]Sr, and THAYER, Circuit Judges. 

THAYER-, Circuit Judge. This is a suit to recover damages for 
injuries sustained at a railroad crossing by Mr;?, Anna Marie Lorent- 
zen, the défendant in error, who was the plaintiff below. Mrs. Lorent- 
zen was riding in a public conveyance, termed a "hack," which was 
in charge of a driver, from the station of the Denver & Rio Grande 
Railroad Company, in Palmer Lake, Colo., to tlie station of the Atchi- 
son, Topeka & Santa Fé Railroad Company, in the same town or 
village. The two stations were some distance apart, and, on the route 
taken, it was necessary to drive across the track of the Denver & Rio 
Grande Railroad Company at some distance from its dépôt. Whlle 
crossing the defendant's track, the vehicle in which she was riding was 
struck and overturned by an outgoing train of the défendant company, 
as the plaintiff below alleged, because of the neglect of the engineer 
on the outgoing train to ring the bell or sound the whistle. There 
was some controvérsy in the trial court as to whether the engineer and 
fireman in charge of the engine did neglect to ring the bell, as to 
whether the driver of the hack was not solely responsible for the acci- 
dent, and as to whether the plaintiff herself was not chargeable with 
contributory négligence. At the conclusion of the évidence, the de- 
fendant asked the court to détermine each of thèse questions as a 
matter of law, by directing a verdict for the défendant. The court 
declined to so charge, and an exception was saved, which is tJie iirst 
error to which our attention is directed. We are precluded, however, 
from considering the alleged error, for the reason that the bill of ex- 
ceptions does not afflrmatively show that it contains a report of ail 
the testimony. The rule is well settled, at least in this court, that we 
will not review the action of a trial court in failing to direct a verdict 
for a plaintiff or a défendant on issues of fact, or on a mixed issue of 
law and fact, unless the bill of exceptions affirmatively shows that it 
contains ail the évidence. Taylor-Craig Corporation v. Hage, 32 U. S. 
App. 54/8, 16 C. C. A. 339, and 69 Fed. 581; Association v. Robinson, 
36 U. S. App. 690, 20 C. C. A. 262, and 74 Fed. 10. 

In the course of its charge, the trial court used the following lan- 
guage: 

"Probably we would not exact the same degree of care and diligence from a 
woman that we would from a man under the same circumstances. I am in- 
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clined to think that, If tWs plaintiCf were a man suing for a recovery, I sbould 
be constrained to advise you that he could be no more relieved from the duty 
of looking eut for the train than the driver of the wagon; but this plaincilï 
being a woman, a person who is not aecustomed, or very much accustomed, to 
such places, and to going in this fashion from one dépôt to another, I thinlj it 
Is a matter fairly for your considération whether she used the care and dili- 
gence which should be expected of a person in her situation, in going across this 
road." 

An exception was taken to the aforesaid language, whereupon the 
court further instructed the jury as follows: 

"I do not State that to you, gentlemen, as a matter of law or proposition of 
law, but simply as a matter for your considération. I want you to consider 
whether there is less diligence to be exacted or expected from a woman than 
would be expected from a man. In faet, I am not eonsidering any of thèse 
propositions as matters of law. I am tnerely explaining them for you to find 
and pass upon. The facts are with you, gentlemen, and not with the court." 

The exception first taken is Insisted upon, notwithstanding the ex- 
planatory remarks of the court. We think, however, that the excep- 
tion is not well founded. Considering ail that was said, it appears 
that the jury was left at liberty to détermine, as it had an undoubted 
right to do, whether, in view of the plaintitï's sex and ail the surround- 
ing circumstances, she exercised such care and diligence as should rea- 
sonably be expected of her. This was the proper test by which to 
détermine if she was guilty of any contributory f ault. 

The trial court was asked to charge, with référence to the évidence 
concerning the ringing of the bell, "that positive évidence is entitled 
to more weight than négative évidence." It declined to do so, and 
such action on its part is assigned for error. It is doubtless A^ery 
proper to advise a jury, when such an instruction is asked, and the 
facts warrant it, that greater weight ought to be attached to state- 
ments of witnesses who claim to know or to hâve observed that on a 
given occasion a certain thing was done than to the statements of wit- 
nesses who are only able to say that they did not observe or hâve no 
recollection that the act was done. But in the case at bar the record 
discloses that two witnesses for the plaintiff below testifled no less 
positively than the witnesses for the défendant that, on the occasion 
of the accident, the bell on the engine was not sounded as the train 
approached the crossing. It was wholly nnnecessary, therefore, in 
the case in hand, to give an instruction relative to the comparative 
weight of positive and négative testimony, and the refusai of such an 
instruction coostitutes no ground for complaint. In any event, the 
giving of an instruction of that nature is a matter which rests largely 
in the discrétion of the trial judge. It should be made to appear very 
clearly that, in the particular case, such an instruction was necessary, 
before the refusai of a request of that kind should be held to be ré- 
versible error. 

It is finally assigned for error that the trial court, in rts charge, per- 
mitted the plaintiff to reeover for certain doctors' and nurses' billa 
which she had incurred, although she did not testify that she had her- 
self paid them, and although, at one stage of her testimony, she re- 
marked, incidentally, that her brothers were paying her expenses. 
Whether they were paying the particular expenses in question, or 
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wlietlier, if they were paying tliem, they were doing so in expectation 
of being reimbursed by the plaintiff, she did not state. It is ap- 
parent, we tMnk, that this exception is witliout merit. The liability 
of the défendant company for the expenses in question rested upon the 
ground that they were rendered necessary by its neglect of duty, and 
that liability was not altered, no matter what arrangement the plain- 
tiff may hâve made for their payment, or whether she ever pays them. 
City of Indianapolis v. Gaston, 58 lad. 227; Klein v. Thompson, 19 
Ohîo St. 571; Pennsylvania Co. y. Marion, 104 Ind. 239, 3 N. E. 874. 
It is not apparent from this record that the doctors' and nurses' bills 
which the plaintiff incurred are not a légal charge against her, which 
she may be compelled to pay. The judgment of the circuit court is 
aflirmed. 



NEW ENGLAND FURNITUKE & CARPET 00. v. CATHOLIOON 00. 

(Circuit Court of Appeals, Eighth Circuit Marcii 1, 1897.) 

No. 814. 

1. Revibw on Error — Exception to Rbfusal of Instructions. 

An exception talcen in gross to tlie refusai of a long séries of Instructions 
Is of no avail in an appellate court, if some of such instructions were clearly 
erroneous, and ought not to hâve been given. 

2. Samic— Exceptions tii Charge. 

Exceptions to a charge to the jury, not talien until after the jury has re- 
tired, will not be noticed on appeal, especially where the objections to the 
charge are of such a nature that they might bave beea remedied had the 
court's attention been called to them at the proper time. 

In Error to the Circuit Court of the United States for the Dis- 
trict of South Dakota. 

Louis A. Merrick (Ambrose N. Merrick with him on the brief), 
for plaintiff in error. 

Ohambers Kellar (Andrew J. Kellar with him on the brief), for 
défendant in error. 

Before CALDWELL, SANBOEN, and THAYER, Circuit Judges. 

THAYER, Circuit Judge. This is an action in replevin, which 
was brought by the Catholicon Company, the défendant in error, 
against the New England Furniture & Carpet Company, the plain- 
tiff in error, hereafter called the "Furniture Company," to recover 
the possession of certain hôtel furniture. The property in contro- 
versy was originally bought by the Catholicon Hot Springs Com- 
pany of the furniture company, in February, 1893, and two notes, 
aggregating |1,750, made by third parties, were indorsed and de- 
livered to the furniture company in part payment therefor, the 
understanding being that the residue of the purchase money, about 
|1,000, should be paid within 30 days thereafter. In April, 1893, 
the furniture in controversy was sold and delivered by the Catholi- 
con Hot Springa Company to a new corporation, the Catholicon 
Company, which is the présent défendant in error. In May, 1893, 
after the last-mentioned sale, the furniture company and the Ca- 



NEW ENGLAN0 FURNITUEE & CARPET CO. V. CATHOT.ICON CO. 295 

tholicon Hot Springs Company entered into a written agreemént, 
AvMch, as it is claimed, embodied the terms of the verbal agree- 
mént that was made when the furniture in question was originally 
sold. The légal efCect of thls agreemént was that the furniture 
Company was to retain the title to the property contracted tO be 
sold until the purchase price was fuUy paid. It was under the 
latter contract, made after the property had been sold by the origi- 
nal purchaser to the new company, the présent défendant in error, 
that the furniture company, on the trial of the case, laid claim to 
the property. The testimony contained in the record tends to show 
that shortly after the défendant in error bought the property it was 
advised by the furniture company that the amount due to it on 
account of the sale to the Catholicon Hot Springs Company was 
only $1,057.55; that it paid this sum to the furniture company in 
October, 1893, and thereby obtained a good title to the property. 
It appears, however, that the furniture company did net succeed 
in collecting the notes amounting to |1,750, which it had originally 
accepted in part payment for the furniture, and that in December, 
18R4, it succeeded in obtaining possession of the property, and short- 
ly thereafter made an attempt to remove the same secretly from the 
state of South Dakota, whereupon the présent action was brought 
by the Catholicon Company. The trial, which was before a jury, 
resulted in a verdict in its favor. None of the exceptions to the 
admissiori and exclusion of évidence which were taken at the trial 
hâve been argued in the brief of the plaintifl in error, and appar- 
ently they are not relied upon as a ground for the reversai of the 
judgment. We hâve examined them, however, in so far as errors 
of this class are properly assigned and presented, in accordance 
with the provisions of rules 11 and 24 of this court (21 C. C. A. 
cxii., xcix., 78 Fed. cxii., xcix.), and we flnd them to be without 
merit. 

The défendant below requested the court to give 11 instructions, 
ail of which were refused, although the substance of some of the 
instructions was embraced in the court's charge to the Jury. The 
exception which was saved to the refusai of thèse instructions was 
taken in gross to the refusai of ail, and, as some were clearly bad, 
we cannot notice the alleged error. It is well settled that an excep- 
tion taken to a charge as a whole, or to a long séries of instructions, 
which does not point out the particular error complained of, will 
not be of any avail in an appellate court, unless the charge as a 
whole, or the instructions as a whole, were erroneous. The same 
rule applies to an exception taken in gross to the refusai of a long 
séries of instructions. If some of them were clearly erroneous, and 
ought not to hâve been given, the trial court, on an exception to 
the refusai of ail, will not be adjudged to hâve committed an error. 
Price V. Pankhurst, 10 U. S. App. 497, 3 C. C. A. 551, and 53 Fed. 
312; Association v. Lyman, 18 U. S. App. 507, 9 C. C. A. 104, and 
60 Fed. 498; Eailway Co. v. Spencer, 36 U. S. App. 229, 18 C. C. 
A. 114, and 71 Fed. 93. 

Exceptions were taken, or at least an attempt was made to take 
exceptions, to some portions of the charge given by the trial court; 
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the main objection thereto being, as it seems, tbat portions thereof 
were contradictory, and liable to confuse and mislead tbe jury. Tlie 
record shows, however, as we understand it, that the objections to 
the charge were made after the jury had retired from the bar. It 
has been held by the suprême court and by this court on several oc- 
casions that the fact that exceptions are not taken until after the 
jury has retired is a good and sufScient reason for refusing to no- 
tice the same on appeal. Phelps v. Mayer, 15 How. 160; Bracken 
V. Railroad Co., 12 U. S. App. 421, 5 C. C. A. 548, and 56 Fed. 447; 
Park V. Bushnell, 20 U. S. App. 425, 9 C. C. A. 138, and 60 Ped. 5S3. 
The case at bar seems to be a proper one in which to apply the rule 
last stated, as the main objection made to the charge was of sueh a 
nature that it might hâve been remedied had the court's attention 
been called to it at the proper time. Finding no error in the rec- 
ord that would justify a reversai of the cause, the judgment of the 
circuit court is aflarmed. 



UNITED STATES NAT. BANK v. FIRST NAT. BANK OF LITTLB BOCK 

et al. 

(Circuit Court of Appeals, Eigtith Circuit. March 1, 1897.) 

No. 823. 

1. Banks and Banking— Kediscounts. 

A rediscount by a bank of Its bills recelvable, though It indorses the same, 
and becomes contingently liable for their payment, is not a borrowing of 
money by the bank, but has more the characteristics of a sale. 

2. Same— PowETîs of Phbsident— Indorsemenï of Papkr. 

It is within the scope of the implied powers of the président of a bank 
to indorse negotiable paper In the ordinary transaction of the bank's busi- 
ness, and a spécial authority to that end need not be conf erred by the board 
of directors. 

3. Same— CosTOM of Kediscountikg. 

When a bank has long been In the habit of rediscounting its bills re- 
celvable in large amounts, aU other banks in the same locality pursuing 
the same practice, and the président and cashier of such bank propose 
to its regular correspondent a rediscount of its bills, and there are no cir- 
cumstances attending such proposai to arouse suspicion, the bank to which 
it is made may safely act upon it, without further inquiry, on the assump- 
tion that the act has either been specially authorized, or that the offlcers 
are acting within the purvlew of thelr gênerai powers. 

4. Same— Knowledge of Directors — ^Estofi'ki.. 

When the directors of a bank hâve known for many months that its 
paper was being rediscounted in large amounts, under the president's 
direction, aud without Consulting the board, and that the money so ob- 
tained was being used in the business of the bank, and they bave made no 
Inquiry as to how the paper was Indorsed, the bank is estopped to dispute 
the authority of the président to Indorse such pai)er for rediscount. 

5. Wriï of Error — Dismissat. — Indobsbmknt of Fii.tng. 

A writ of error, which has been allowed, served, and returned to the ap- 
pellate court with the transcript of the proceedings in the trial court, will 
Eot be dismissed because the clerk of the trial court has Inadvertently 
failed to make an Indorsement of its filing on the writ itself. Insurance 
Co. V. Phinney, 22 O. C. A. 425, 76 Fed. 617, disapproved. 

In Error to the Circuit Court of the United States for thé East- 
ern District of Arliansas. 
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John Pletcher (W. G. EatclifEe with him on the brief), for plaintiff 
in error. 

Sterling R. Cockrill (Ashley Cockrill with him on the brief), for 
défendants in error. 

Before SANBORN and THAYEE, Circuit Judges, and LOCH- 
REN, District Judge. 

THAYEE, Circuit Judge. This is the second writ of error which 
has been sued out in this case by the United States National Bank 
of New York, the plaintiff in error, hereafter termed the "New York 
Bank." When the case was hère formerly (13 G. C. A. 472, 64 Fed. 
985), we decided that the notes on which the suit is brought were in 
such form, and were so indorsed, when they were tendered to the 
New York Bank for discount, as to croate the presumption that 
they were the property of the First National Bank of Little Rock, 
the défendant in error, hereafter termed the "Little Rock Bank," 
and that they had been acquired by the latter bank in the usual 
course of business, for value. We further held that this presump- 
tion was conflrmed by the correspondence between the two banks 
relative to the discount of the notes, and that an instruction given 
by the trial court on the first trial was erroneous which told the 
jury, in substance, that the notes bore upon their face évidence 
which should hâve satisfied the New York Bank that they belonged 
to H. G. Allis, the président of the Little Rock Bank ; that he was 
discounting paper which belonged to himself, and was using the 
name of the Little Rock Bank as an indorser for his own accom- 
modation. 

The facts proven on the second trial do not difler in any material 
respect from those proven on the first trial, and do not alter the con- 
clusions announced in our former opinion. The New York Bank 
was the Eastem correspondent of the Little Eock Bank. Between 
June 21, 1892, when business transactions between the two banks 
comraenced, and December 13, 1892, when the notes in suit were 
tendered for discount, the New York Bank had discounted, from 
time to time, for the Little Rock Bank, as the necessities of its busi- 
ness required, paper to the amount of about |175,000, the proceeds 
of which the Little Rock Bank had received and used. The applica- 
tion for the discount of the notes in suit was made both by W. C. 
Denney and H. G-. Allis, who were, respectively, the cashier and the 
président of the Little Rock Bank, in letters which clearly showed 
that the discount was sought for and in behalf of the bank; and the 
reasons stated for asking the discount were such as would nat- 
urally disarm suspicion, namely, that the bank's customers were 
not shipping and selling their cotton, but were waiting for higher 
priées, which compelled the bank to rediscount some of its bills re- 
ceivable. Besides, the cashier of the Little Rock Bank acknowl- 
edged the receipt of the proceeds of the notes in suit when they 
had been placed to the bank's crédit by its Eastern correspondent. 
It must be held, therefore, that the record made on the last trial 
discloses no défense which should preclude the New York Bank 
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from recovering against the Little Kock Bank as an indorser of 
the notes in suit, notwitlistanding the fact that H. G. Allis, the 
président of the latter bank, did wrongfully appropriate the pro- 
ceeds of the rediscount, uniess it be true, as contended, that the 
plaintifE bank could not lawfully deal with the offlcers above named 
in the matter of rediscounting paper without flrst ascertaining that 
they had been authorized by the board of directors to rediscount the 
notes in controversy, and that the président had been authorized to 
indorse them. 

The second trial of the case was conducted on the theory, which 
was embodied in the charge of the trial court, that a rediscount 
by a bank of its bills receivable, where the paper is indorsed, consti- 
tutes a borrowing of money by the bank; and that the président of 
a national bank, by virtue of his oifice, bas no power to indorse its 
commercial paper, or to rediscount its bills receivable. Proceed- 
ing from thèse postulâtes, the trial court further instructed the jury, 
in substance, that there was no évidence that the président of the 
défendant bank had any actual authority to indorse and rediscount 
the notes in suit; and that, before there could be a recovery, the 
plaintifiE bank must show afflrmatively that the board of directors 
of the défendant bank either knew that its président had previously 
exercised the power of indorsing and rediscounting its bills re- 
ceivable, or that he had been permitted, without their actual knowl- 
edge, to exercise such powers, through a séries of transactions such 
as would amount to a custom to do so, or else that the board of 
directors had negligently permitted him to carry on such a course 
of dealing with the plaintiff bank as to induce the latter to be- 
lieve that the board of directors of the défendant bank had con- 
ferred upon the président thereof the power to indorse and redis- 
count its bills receivable. To ail of thèse instructions exceptions 
were taken, and they constitute the errors to be reviewed. 

We are of opinion that that part of the aforesaid charge which 
declared that a rediscount by a bank of its bills receivable, if it 
indorses the same, is a borrowing of money, and that part which 
declared, in substance, that the président of a national bank has 
no implied power to indorse its commercial paper, were erroneous. 
There is an obvions différence between a transaction where a bank 
goes into the market as a borrower, giving its own notes, bills, or 
other obligations for the money borrowed, and a transaction where 
it disposes of the notes and bills of third parties which it has pre- 
viously discounted. In the former case it becomes primarily bound ; 
it is the principal debtor; while in the latter, even if it indorses 
the paper, it only incurs a contingent liability, which may never 
ripen into an absolute obligation to pay. The latter transaction 
has more, if not ail, of the characteristics of a sale, and it is gen- 
erally regarded as a sale whereby assets of a certain kind are con- 
verted into cash. It may be said that a bank or an individual 
borrows money when they exécute their own notes or bills, and 
receive the money thereon from a third party, even though the in- 
terest to accrue is deducted in advance, in the form of a discount. 
But we can see no propriety in characterizing the transaction as 
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a borrowing of money, when a person or a corporation sells cam- 
mercia] paper made by third parties, which they happen to own. 
There are some authorities, It is true, which maintain that the 
président of a bank bas no implied power to bind the bank by an 
indorsement of commercial paper, and that, when an indorsement 
by the président is relied upon as transferring a title thereto, a 
spécial authority to indorse must be shown. Smith v. Lawson, 18 
W. Va. 212, 228; Bank v. Hamlin, 14 Mass. 178, 180; Gibson t. 
Goldthwaite, 7 Ala. 281, 293. But we think the weight of reason 
and authority is in favor of the view that it is within the scope of 
the implied powers of the président of a bank to indorse negotiable 
paper in the ordinary transaction of the bank's business, and that 
a spécial authority to that end need not be conferred by the board 
of directors. Such implied power is generally conceded to bank 
cashiers, and we know of no suiïicient reason why the implied pow- 
ers of the chief executive olBcer of a bank should be more limited 
iH this respect than those of its cashier. Bank v. Smith, 23 C. C. 
A. 80, 77 Fed. 129, 135; Fleckner v. Bank, 8 Wheat. 338, 360; Wild 
T. Bank, 3 Mason, 505, Fed. Cas. No. 17,646; Baak v. Perkins, 29 
N. Y. 554, 569; Cooke v. Bank, 52 N. Y. 96, 114, 115; Bank v. Wheel- 
er, 21 Ind. 90; Merchants' Bank v. State Bank, 10 Wall. 604, 650. 
It can hardly be expected that the cashier of a bank will be in at- 
tendance on ail occasions when it becomes necessary for the bank 
to indorse notes and bills, draw drafts and checks, certify checks, 
or issue certiflcates of deposit. Such transactions as thèse are of 
hourly occurrence in ail banks located in large business centers, 
and the exigencies of business demand that the power to perform 
such acts should be vested in some other oflScer as well as in the 
cashier. Our observation teaches us that such power is very gener- 
ally exercised by bank présidents; and in ordinary transactions, no 
layman, we think, would hesitate to accept negotiable paper which 
had passed through a bank, because it was indorsed by the prési- 
dent, rather than by the cashier. In its practical opération the 
rule that a bank président has no implied power to indorse com- 
mercial paper for and in behalf of bis bank would seriously inter- 
fère with the transaction of business, and put the public to great 
inconvenience, while it would hâve no marked tendency to prevent 
fraud or breaches of trust on the part of bank offlcers. The pub- 
lic interest requires that the same presumptions should attend an 
indorsement made by the président of a bank which exist in favor 
of an indorsement made by a cashier, and that banks should be held 
bound by acts of that nature when done by either of such offlcers 
in the ordinary course of business. Aside from thèse considérations, 
we think that it has been settled, so far as the fédéral courts are 
concerned, by the décision in People's Bank v. National Bank, 101 
U. S. 181, that the président of a national bank, by virtue of his 
office, does possess the power to bind his bank by a contract of 
indorsement or guaranty, made in the usual course of business. 
It was held in that case, where the vice président of a national bank, 
cdntemporaneously with a sale of certain notes to another bank, 
guarantied their payment, that the latter bank could rightfully pre- 
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Bume, without înquiry, that the vice président had authority to ex- 
écute the guaranty. And the same doctrine bas been approved 
by some of the state courts. Thomas v. Bank (Neb.) 58 N. W. 943 ; 
Palmer v. Bank, 78 111. 380; Thomp. Comm. Law Corp. § 4621. 

We tum at this point to consider one of the most important ques- 
tions in the case, and that is whether the transaction in controversy, 
to wit, the rediscounting of the notes in suit, was an act so far out- 
side thé sphère of ordinary banking as to impose upon the New York 
Bank the duty of ascertaining that the président and cashier of the 
Little Eock Bank had been duly authorized by its board of directors to 
rediscount the paper in question. That the power to rediscount its bills 
receivable was vested in the défendant bank admits of no controversy. 
The act, therefore, was not ultra vires. Bank v. Sharp, 6 How. 301, 
322, 323; Bank v. Smith, 23 C. C. A. 80, 77 Ped. 139, 135; Bank of Gen- 
esee v. Patchin Bank, 13 N. Y. 309; Marvine v. Hymers, 12 N. Y. 223; 
Houghton V. Bank, 26 Wis. 603; West St. Louis Sav. Bank v. 
Shawnee Co. Bank, 95 U. S. 557, 559; Cooper v. Curtis, 30 Me. 488, 
490; Davenport v. Stone (Mich.) 62 N. W. 722. In Bank v. Arm- 
strong, 152 U. S. 346, 14 Sup. Ct. 572, it was decided that the bor- 
rowing of money by a national bank is such an unusual proceed- 
ing that when persons or corporations are solicited by a bank prés- 
ident to loan money to his bank they "must see to it" that the 
requisite authority to borrow money has been conferred by the 
board of directors. But the décision referred to did not go beyond 
that point, and, as we hâve already held that the conversion of bills 
receivable into cash by rediscounting them diiîers essentially from 
borrowing money, it is not a controUing authority in the case at 
bar. We are not left in doubt by the présent record as to the 
practice of the défendant bank in the matter of rediscounting ne- 
gotiable paper. The évidence shows, without contradiction, that 
it had long been in the habit of rediscounting its bills receivable in 
large amounts ; that ail other banks doing business in the same lo- 
cality pursued the same practice, and that the demand for money 
at certain seasons of the year, usually in the summer and fall, 
made it necessary to couvert a portion of their bills receivable into 
cash by selling them in the East. The plaintiff bank olïered to 
prove by the officiai report of the comptroller of the currency that 
the amount of rediscounted paper held by national banks at varions 
times between March 1, 1892, and January 1, 1893, ranged from 
18,500,000 to 117,132,497, the largest amount being held in Septem- 
ber, 1892, but the trial court rejected such proof. We think, how- 
ever, that, notwithstanding the rejection of this proof, we must pré- 
sume that the practice which was shown to exist among the banks 
located in Little Rock and in that vicinity prevails in other sections 
of the country, inasmuch as the défendant bank offered no testi- 
mony tending to show that banking opérations are conducted dif- 
ferently in that région than they are elsewhere, or that the practice 
of rediscounting paper is conflned to that locality. The laws of 
trade are generally uniform in their opération, and the same causes 
which at certain seasons of the year occasion a greater demand for 
money and a dearth of currency in one section of the country, doubt- 
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less produce the same results, at certain seasons, in otlier sections. 
It is the duty of banks to make ail reasonable efforts to supply their 
customers with money for ail legitimate business purposes. To 
that end it is their right to exercise ail of their corporate powers, 
including the power to rediscount. On some occasions, if this lat- 
ter power was not freely and speedily exercised, a bank would be 
derelict in the discharge of its obligations to the public. One of 
the most useful functions which banks perfonn is to equalize the 
distribution of money, and make the supply in their respective local- 
ities satisfy, as far as possible, the demanda of trade and commerce, 
by withdrawing money, as the occasion requires, from those finan- 
cial centers where it has a tendency to accumulate. It is obvious 
that this function can be best performed by banks by selling or re- 
discounting a portion of their bills receivable in those places where 
money is most abundant and cheap ; and we hâve no doubt that it 
is usually so performed, and that many banks throughout the coun- 
try are in the habit, at certain seasons of the year, of replenishing 
their stock of money by such means. It results from tbese consid- 
érations that we are unable to assent to the proposition that the re- 
discounting by a bank of its negotiable paper is a transaction so 
far outside the scope of ordinary banking transactions as to impose 
upon the bank buying such paper the duty of ascertaining that the 
act has been specially authorized by the board of directors. If, as 
in the présent case, the proposai to rediscount émanâtes from the 
président and cashier of a bank, and is made to its regular corre- 
spondent, and there are no circumstances attending the transaction 
which are calculated to arouse suspicion, we think that the banlv to 
which the proposai is addressed may safely act on the propositon 
without further inquiry, on the assumption that the act has either 
been specially authorized, or that the offlcers from whom the prop- 
osition émanâtes are acting within the purview of their gênerai 
powers. 

But, whether the conclusion last announced be sound or unsound, 
we are satisfied, in either event, that in the présent case the défend- 
ant bank is estopped from asserting, as against the plaintifE bank, 
that its président had no authority to indorse and rediscount its 
negotiable paper. It is a fact which admits of no controversy that 
for many months prior to the transaction in question the président 
of the Little Eock Bank had been in the habit of rediscounting its 
bills receivable, as the exigencies of business demanded. Référence 
has already been made to the fact that during the six months pre- 
ceding the rediscount of the notes in suit, rediscounts had been ob- 
tained from the New York Bank to the amount af about |17o,000, 
the proceeds of which the Little Rock Bank had received and used. 
This power, it seems, had been exercised with the knowledge and 
concurrence of the cashier of the Little Rock Bank, but without 
any formai action having been taken by its board of directors. Ail 
of the directors, however, who testifled at the trial, admitted, in 
substance, that they were aware that the bank had been in the 
habit of obtaining rediscounts. Indeed, a report made to the comp- 
troller of the currency on July 12, 1892, which was read in évidence. 
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and was sworn to by three of the directors, showed the amount of 
rediscounted notes and bills then outstanding and held by other 
banks to be |81,748.80. Under tbese circumstances, it is quite im- 
material tliat three of tbe directors testified tbat they were not 
aware tbat the président had ever been authorized to indorse and 
rediscount its bills receivable. They did know that paper was be- 
ing rediscounted in large amounts under the présidents direction 
without Consulting the board, and that the bank was using in its 
daily business transactions the money so obtained. Knowing this 
fact, it was their duty to Inquire and to ascertain in what way 
paper was being rediscounted, whether by the indorsement of the 
cashier or by the président, if they considered the mode of indorse- 
ment of any importance. By their silence and acquiescence they 
ratifled the practice of obtaining rediscounts which the président 
had seen fit to adopt, and remitted the whole matter to Ms judg- 
ment and discrétion. The président was, in efEect, held ont to the 
world, or at least to those banks with which he dealt, as having the 
powers which he assumed to exercise ; and in a controversy between 
one of such banks, with which he had large dealings, and the de- 
fendant bank, the latter will not be heard to deny such authority. 
Merchants' Bank v. State Bank, 10 Wall. 604, 645, 646; Butler v. 
Cockrill, 36 U. S. App. 702, 712, 20 0. 0. A. 122, and 73 Fed. 945, 
and cases there cited; Farmers' & Mechanics' Bank of Kent Co. 
T. Butchers' & Drovers' Bank, 16 N. Y. 125, 134, 135. 

But one other point remains to be noticed, and that is the con- 
tention of counsel for the défendant bank that the writ of error 
should, in any event, be dismissed, for the reason that the writ itself 
does not bear an indorsement by the clerk of the trial court to the 
effect that it was flled in that court. The writ of error, as con- 
tained in the record, shows that it was allowed by the trial judge, 
and that service thereof was acknowledged by counsel for the de- 
fendants in error on June 20, 1896, the judgment having been ren- 
dered on May 28th of that year. The writ of error is returned to 
this court by the clerk of the trial court as a part of the transcript 
of the proceedings in that court. It is obvious, therefore, that the 
writ of error was lodged with the clerk of the trial court as the 
law requires, and tbat he has treated it as flled, and obeyed the 
order therein contained. Under thèse circumstances, the plaintiff 
in error has done ail that the law requires him to do to obtain a 
review of the proceedings of the trial court, and its rights should 
not be sacrificed because the clerk has failed, inadvertently, to note 
the flling of the writ of error by an indorsement made on the writ 
itself. It is very likely that the flling of the writ of error is shown 
by the journal of the proceedings of the trial court on the day the 
writ was lodged with the clerk, and under the circumstances we 
may well présume that the fact does thus appear. We hâve ex- 
amined the décision in the case of Insurance Co. v. Phinney, 22 
G. C. A. 425, 76 Fed. 617, to which our attention has been direct- 
ed, but we are not able to concur in the view that seems to hâve 
been entertained by the majority of the judges in that case. We 
think it is altogether the more reasonable view that the substan- 
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tial requirements of the law are satisfied when the record shows 
that the writ of errer was actually lodged with the clerk, and that 
it is the lodgment of the writ with that officer, rather than the no- 
tation of the filing, which renders it operative. 

It results from what has been said that in several important re- 
spects, as heretofore indicated, the jury were misdirected, to the 
préjudice of the plaintiff in error. In view of the undisputed facts 
which the record discloses, we think that the plaintiff bank was en- 
titled to a judgment in its favor, and that at the conclusion of the 
évidence the trial court should hâve so declared, The judgment of 
the circuit court is accordingly reversed, and the cause is remanded 
for a new trial. 



UNITED STATES v. HANSEB. 

(Circuit Court, S. D. New York. Mareh 18, 1897.) 

CiuMiNAL Law— Pension— Falsb Appidavit— Rev. St. g§ 5421, 4746— Intent to 

DBFKAUD- lïTDICTMBKT SUSTAINBD— CONVICTION FOR A LeSS OpFBHSB In- 
CLUDBD. 

An indictment cliargiDg tlie défendant witli procuring a false affidavlt to 
be presented to tlie pension office in a pension case with intent to def raud 
the United States allèges but a single offense, viz., an otïense under Kev. St. 
§ 5421, and the indictment is not double, but Is good under that section. If 
the intent to def raud the United States is not proved, conviction on proof 
of the other facts may be had under section 4746, as a less offense included 
wlthin the offense charged, under section 1035. 

Arthur C. Butts, for the motion. 
Jason Hinman, opposed. 

BKOWN, District Judge. I hâve given the above motion the 
same considération as if it were in form a demurrer to the indict- 
ment, or a motion in arrest of judgment after conviction. 

The objection raised against each count of the indictment is that 
it charges two separate offenses, viz., one under Kev. St. § 5431, and 
another offense under section 4746. The indictment allèges that 
Ostrander did feloniously cause and procure to be transmitted to the 
commissioner of pensions, and to be presented at his office, a false 
afSdavit in support of Hedges' claim to a pension, with the intent 
to defraud the United States, and to induce the United States to 
pay Hedges large sums of money; and that the défendant Hansee 
did uniawfully, willfully, and with like intent, aid, abet, counsel and 
procure said Ostrander to commit said offense, the said Hansee well 
knowing the said writing to be false, and with the intent on his part 
to injure and defraud the United States. 

Section 5421 is of broad application, covering false papers made 
or caused to be made, transmitted or presented, in support of any 
claim, with intent to defraud the United States, knowing it to be 
false. Section 4746, on the other hand, is limited to pension cases 
alone; and the part of it hère applicable is confined to a false affl- 
davit. 

There is no doubt that the acts charged in the indictment, if 
committed with the intent to defraud the United States, constitute 
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an offense under section 5421. The same acts, if not done with tbat 
intent, would certainly not constitute that offense, because that in- 
tent is made an essential élément by the language of the statute it- 
self. Under section 4746, on the other hand, no such intent is re- 
quired by the statute. The latter offense would be committed if a 
person should knowingly and willfully procure the presentment of 
a false or fraudulent affldavit in support even of a just claim. It 
is évident, therefore, that for procuring the presentment of a false 
affldavit, pertaining to a pension claim, the case may fall under 
section 5421, or under section 4746, according as the intent exists, 
or does not exist, to defraud the United States within the meaning 
of those words in section 5421. If that élément exists, then the 
offense is under section 5421 ; upon the same facts without that in- 
tent, the offense would fall under section 4746. In pension cases, 
so far as section 4746 is applicable, this court held in the case of 
U. S. V. Kuentsler, 74 Ped. 220, that it supersedes section 5421, but 
no further; and this seems to be sustained by the récent case of 
Edgington v. U. S., 164 U. S. 361, 363, 17 Sup. Ct. 72. 

Section 5421, therefore, includes the offense in pension cases de- 
scribed in section 4746, with the additional élément of an intent to 
defraud the United States; and that élément makes the offense 
one of a higher grade and subject to the higher punishment of sec- 
tion 5421. 

A careful reading of the indictment satisfies me that the offense 
hère chargea is an offense under section 5421 alone; because the in- 
tent to defraud the United States is speciflcally alleged both against 
Ostrander and against Hansee; and in addition to this the speciflc 
charge is made of transmitting or causing to be transmitted a false 
paper; and "transmitting" is not included in section 4746. The 
indictment, from the nature of the acts charged, necessarily includes 
what would be an offense under section 4746, because the greater 
must include the less. That cannot constitute a valid objection 
to this indictment; because if such an objection were good, no count 
for a higher offense could ever stand when the acts charged also em- 
braced a lower offense. 

I hâve carefully examined the authorities cited, and do not flnd 
them applicable to a case like the présent. On the contrary, the 
cases of People v. Palmer, 43 Hun, 397; Dedieu v. People, 22 N. Y. 
178; Keefe v. People, 40 N. Y. 348, seém to me to sustain the présent 
indictment; for while'the acts charged bring the case under either 
section, the intent alleged in the indictment brings the case under 
section 5421 alone. 

Section 1035 provides as follows: 

"In ail crlmlnal causes the défendant may.be found gnllty of any offence, the 
commission of which Is necessarily included in that with which he is charged 
In the indictment." 

This provision is somewhat broader and clearer than that of the 
New York Criminal Code (section 444), which seems to refer to the 
peculiar phraseology of the New York Criminal Statutes. Section 
1035 recognizes the fact that a charge and indictment for one of- 
fense may include a less offense; and it expressly authorizes a ver- 
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dict of guilty for the less offense, whenever the latter is included 
in the offense charged in the indictment. The gênerai subject is 
discussed at length by Denio, J., in Dedien v. People, 22 N. Y. 178. 
In conclusion he says: 

"In ail thèse cases the indictment includes a true description of the act 
done, and ail the clrcumstances deflning the meaning of the ofCense, and it 
adds to thèse the further circumstance, which, if proven, would i-aise the of- 
fense to the higher grade. Now, if the latter are not proved, there is yet no 
variance. As far as the proof goes, It conforms to the allégations. Simply, the 
whole Indictment is not proved; but the prlnciple applies tliat it is enough to 
prove se much of the indictment as shows that the défendant bas committed a 
Bubstantial crime therein specified." Page 184. 

It seems to me that thèse observations precisely apply to the prés- 
ent case. The indictment is framed for the larger offense under 
section 5421 alone, in which the intent to defraud the United States 
is an essential ingrédient. Without proof of that intent, but with 
the other allégations proved, the défendant, under the provisions of 
section 1035, though not guilty under section 5421, might be con- 
victed under section 4746, because it is a less offense of the same 
character, and is included within the higher offense under section 
5421, described in the indictment. 

Motion denied. 



In re HUSB. 

(Circuit Court of Appeals, Ninth Circuit Febniary 23, 1897.) 

No. 838. 

1. Habbab Corpds — Pbdbeal Courts— Coîtfinbment of Insanb Pbrsons. 

It is within the province of the state législatures to détermine the method 
of procédure for procuring the confinement of insane persons, and, if the 
Bteps provided hâve not been followed, the redress of persons improperly 
conilned is by application to the state courts. The fédéral courts ought 
not, except in extrême cases, if at ail, to interfère with the administration 
of such state laws by the issue of the writ of habeas corpus on the ground 
that an alleged insane person is restralned of his liberty in violation of the 
constitution of the United States. 

2. Same — Persons Confinbd undbb State Aiithoritt. 

It is only in exceptional and urgent cases that the fédéral courts will 
interpose by the writ of habeas corpus to discharge prisoners held in cus- 
tody under state authority. 

The pétition of Charles E. Huse for the issuance of a writ of habeas 
corpus avers: 

That "he is unlawfully and fordbly Imprlsoned, and against his wlll detained, 
restralned o£ his liberty and lawf uX rights, * » • in the Southern California 
State Insane Asylum for the Insane and Inebriates, at Highland, county of 
San Bemardino, state of California." That the facts upon which this charge is 
made are set forth upon Information and belief, and are sutistantially as fol- 
lows: On November 21, 1885, at Santa Barbara, Cal., the petitioner was 
"forcibly, maliciously, and unlawfully arrested without a warrant of arrest, 
* * • on malicious and false prêteuses, such as that your petitioner was ûan- 
gerously Insane, and dangerous to life and property." That it was "willfully, 
falsely, maliciously, colluslvely, and unlawfully, as this petitioner believes, pre- 
tended that this afflant was insane in such a high grade of madness of insanity 
that, • * • if allowed to remain unarrested and free, he would be in danger 
of destroying Ms own life or property, or the lives or property of others." That 
79 F.— 20 
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hîs arrest "was procured by collusion of one D. P. Hatch, then the only Judge 
of the superlor eosirt of tie county of Santa Barbara, state of Californla, se- 
cretly associated wlth persons comblned for the purposes of maligniug with 
guile, out of envy for fame's sake, and avarice, your petltioner, and to deprive 
him of his lawful rights." That he was never examined "by any physicians 
authorized by the provisions of section 2214 of the Political Code, nor at ail." 
That he was not examined before any magistrate of a court of record in any 
place, nor at any time, nor at ail, In pursuance of the law of the land. That he 
was in February, 1886, discharged f rom the Napa Asylum. That on March 23, 
1887, he was again unlawfully arrested, without any warrant of arrest, and re- 
Imprisoned In the Napa Asylum, contrary to law. That he was not examined 
by any physician, as provlded by law. That in 1894 he was transferred to the 
Southern California State Insane Asylum for the Insane and Inebriates, at 
Highland, county of Ban Bernardano, without lawful authority. "That his civil 
rights hâve been unlawfully denied to him." That no légal complaint was made 
to authorize the warrant of arrest That he "has been and is deprlved of his 
lawful and eonstitutional rights • * • by said state of Oalifornia." That 
his examinatlon was In open violation of both the fédéral and state constitu- 
tions, as well as the laws. "That he cannot enforce his lawful rights in the 
courts of the state of Oalifornia after due efforts." That the document in pos- 
session of the médical director of the Highland Asylum, by virtue of which the 
petltioner is held, "is a forgery and counterfeited, in pursuance of the sald col- 
lusion, in order to prevent this afflant to retrieve his llberty." 

F. F. Gallardo, for the petltioner. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 

HAWLEY, District Judge (after stating the facts as above). The 
facts set forth in the pétition are not of such a character as to author- 
ize this court to issue the writ. It is within the province of the state 
législature to détermine the method of procédure that should be fol- 
lowed in procuring the confinement of persons who hare become in- 
sane to such an extent as to render them dangerous to the community, 
or to themselves, to be at large. If the steps provided for by the statute 
of the state hâve not been followed, the redress of persons who hâve 
been improperly conflned without warrant or authority of law is by 
application to the courts of the state. The fédéral courts ought not, 
except in extrême cases, if at ail, be called upon to interfère. Nearly 
ail the averments in the pétition are merely conclusions of law, and 
the pétition might properly be denied because it does not state any 
facts which would authorize the issuance of the writ. It was never 
intended by congress that the courts of the United States should, by 
writs of habeas corpus, obstruct the ordinary administration of the 
criminal laws, or laws relating to the confinement of insane persons, 
through its own tribunals. In Ex parte Royall, 117 U. S. 241, 251, 
6 Sup. et. 734, 740, the court, in considering the character of cases 
that would justify the courts of the United States by virtue of writs 
of habeas corpus to wrest the petltioner from the custody of the state 
officers, said: 

"We are of opinion that, while the circuit court has the power to do so, and 
may discharge the aeeused In advance of his trial, If he is restraâned of his llb- 
erty in violation of the national constitution, It Is not bound in every case to 
exercise such a power immediately upon application belng made for the wrlt. 
We cannot suppose that congress Intended to compel those courts, by such 
means, to draw to themselves, In the flrst Instance, the control of ail criminal 
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prosecntlons commenced In state courts exerclsing authorlty within the same 
territorial limlts, where the accused clalms that he is held In eustody in viola- 
tion of tlie constitution of the United States. The Injunction to liear the case 
summarily, and thereupon to dispose of the party as law and justice require, 
does not deprive the court of discrétion as to the time and mode in which it will 
exert the powers conferred upon it, That discrétion should be exercised ta the 
llght of the relations exlsting, under our System of govemment, between the 
judicial tribunals of the Union and of the states; and in récognition of the fact 
that the public good requires that those relations be not dlstuibed by uuneces- 
sary eonfllct between courts equally bound to guard and protect rights secured 
by the constitution." 

The principles as thus announced hâve been followed by the su- 
prême court in a great number of cases. Ex parte Fonda, 117 U. S. 
516, 6 Sup. Ot. 848; In re Duncan, 139 U. S. 449, 11 Sup. Ct. 573; 
In re Wood, 140 U. S. 278, 11 Sup. Ct. 738; In re Jugiro, 140 U. S. 291, 
11 Sup. Ct. 770; Cook t. Hart, 146 U. S. 183, 13 Sup. Ct. 40; In m 
Frederich, 149 U. S. 70, 13 Sup. Ct. 793; New York v. Eno, 155 U. S. 
89, 15 Sup. Ct. 30; Pepke v. Cronan, 155 U. S. 100, 15 Sup. a. 34; 
Bergemann v. Backer, 157 U. S. 655, 15 Sup. Ct. 727; Whitten v. 
Tomlinson, 160 U. S. 231, 16 Sup. Ct. 297. In the case last cited the 
court reviewed at length many of the authorities upon this subject, 
and it was there held that, as a gênerai rule, the United States courts 
should not assume in adrance that the petitioner could not obtain ail 
the protection to which he might be entitled in the state courts. In 
that case the petitioner, a citizen of Massachusetts, was arrested and"* 
extradited from the state of Massachusetts upon a warrant issued by 
the governor of that state on application of the govemor of Connecti- 
cut, upon the ground that the petitioner had been indicted for murder 
in the state of Connecticut; and the pétition, among other things, 
alleged that no indictment was ever found against him by any grand 
jury sitting at any time within the state of Connecticut, and that the 
pretended indictment was found by mistake or misconception of the 
grand jury, and was not their true finding, and that petitioner was not, 
at the time of his extradition from Massachusetts, a fugitive from 
justice from the state of Connecticut. The court, in passing upon 
thèse questions, said: 

"Such matters are proper subjects of Inquiry In the courts of the state, but 
afford no ground for Interposition by the courts of the United States by writ of 
habeas corpus. In re Wood, 140 U. S. 278, 11 Sup. Ct. 738; In re Wilson, 140 
U. S. 575, 11 Sup. Ct. 870. ♦ • • A warrant of extradition of the governor 
of a state, Issued upon the réquisition of the govemor of another state, aocom- 
panied by a copy of an indictment, Is prima facie évidence, at least, that the 
accused had been Indicted, and was a fugitive from justice, and, when the court 
in which the indictment was found has jurisdiction of the offense (which there is 
nothing In this case to Impugn), is sufflcient to make it the duty of the courts of 
the United States to décline Interposition by wrlt of habeas corpus, and to leave 
the question of the lawfulness of the détention of the prisoner in the stjite lu 
which he was Indicted, to be Inqulred Into and determined, in the flrst insianee, 
by the courts of the state, which are empowered and obliged, equally with the 
courts of the United States, to recognize and uphold the supremacy of the con- 
stitution and laws of the United States. Robb v. ConnoUy, 111 U. S. 624, 4 
Sup. Ot. 544; Ex parte Eeggel, 114 U. S. 642, 6 Sup. Ct. 1148; Roberts v. 
RelUy, 116 U, S. 80, 6 Sup. Ct. 291; Cook v. Hart, 146 U. S. 183, 13 Sup. Ct. 
40; Pearce v. Texas, 155 U. S. 311, 15 Sup. Ct. 116." 

In the présent case only questions of fact are presented: (1) Wheth- 
er the petitioner was examined by physicians, as required by law ; (2) 



308 79 FEDERAL REPORTER. 

whether tlie commitment, by virtue of which thé petitioner is held, 
regular upon its face, is a forgery, and was procured by fraud and 
collusion ; (3) whether petitioner is now sane, and for that reason en- 
titled to his discharge. The détermination of thèse questions is ex- 
clnsively within the jurisdiction of the state courts. A brief référ- 
ence to some of the exceptional and urgent cases where the courts 
of the United States hâve interposed by writs of habeas corpus and 
discharged prisoners who were held in custody under the state au- 
thority will clearly show that this case does not fall within the ex- 
ceptional class. In Re Loney, 134 TJ. S. 372, 10 Sup. Ct. 584, a person 
arrested by order of a magistrate of the state, for perjury in testimony 
given in the case of a contested congressional élection, was discharged 
on habeas corpus because a charge of such perjury was within the ex- 
clusive cognizance of the courts of the United States, and to permit 
it to be prosecuted in the state courts would greatly impede and em- 
barrass the administration of justice in the national tribunals. In Ee 
Neagle, 135 U. S. 1, 10 Sup. Ot. 658, a deputy marshal of the United 
States, charged, under the constitution and laws of the United States, 
with the duty of guarding and proteeting a judge of a court of the 
United States, was discharged on habeas corpus by the circuit court 
on the charge of homicide for the reason that the offense was commit- 
ted in the performance of those duties. And in Ex parte Royall and 
New York v. Eno, supra, it was recognized that in cases of urgency, 
such as those of prisoners in custody by authority of a state for any 
act done, or omitted to be doue, in pursuance of a law of the United 
States, or other process of the courts of the United States, or otherwise, 
involving the authority and opérations of the gênerai government, or 
its relations with foreign nations, the courts of the United States could 
interpose by writ of habeas corpus. The distinction between such 
cases and the one under considération is too clear to require any fur- 
ther discussion. Writ denied. 



In re KRUG. 
(Circuit Court, D. Washington, N. D. March 10, 1897.) 

Habbas Cori-us. 

Where It appears plainly as matter of law, on the facts alleged, that 
Issuanee of the writ would be an unwarranted interférence by the fédéral 
court with the exécution of the state laws, the court will not Issue the writ. 
And, before issuing a writ to Interfère with the exécution of state laws, 
the court should property inquire into the facts, or require them to be set 
forth in the application, so that the court can see that there is a proper case 
to be investigated in thls manner. 

Samb. 

After a conviction by a state court of compétent jurisdiction, the fédéral 
court has the power, and it is its duty, to interfère by writ of habeas 
corpus when the petitioner shows that he is being deprived of his liberty 
In violation of the constitution and laws of the tJnlted States. 

Same--I)or PitncBsa of Law. 

The constitution of the United States does not attempt In any way to say 
how the state shall regulate its procédure in crimlnal cases in enforcing 
its oiwn laws. There is therefore no deprlvation of liberty witbout due 
process of law by a proceeding that Is In conformity with the state law, 
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no matter how the state has seen fit to legislate as to procédure; and one 
who has been convicted In a state court cannot complain In a fédéral court 
that the conviction by which he has been deprived of liberty was not founded 
upon a good indictment. 

4. SaMK — EciUAL l^rtOTECTlON OP THE LawS. 

A statute which prescribes a particular form of Indictment as to a par- 
tlcular offense does not deprive one who commits that offense of the equal 
protection of the laws, the statute being equal and uniform in its opérations 
as to ail who corne withln Its scope. 

6. iNDiOTMENT — DkCISKjK OF iSTATE C OUKT AS TO SUFFICIENCY. 

Whether a state législature has power to enact a statute prescribing an 
Indictment or information charging In gênerai terms a particular offense 
is a question that the suprême court of the state has power to détermine, 
and Its décision is controUing upon the fédéral courts. 

It is shown by the pétition in this case that the petitioner was prose- 
cuted under the laws of the state of Washington for the crime of em- 
bezzlement of public moneys received by him in the capacity of city 
treaaurer of the city of Seattle; that he was convicted and sentenced 
to serve a term in the state penitentiary; that the judgment against 
him has been alSrmed by the suprême court of the state of Washing- 
ton (41 Pac. 126); that he sued out a writ of error from the suprême 
court of the United States for the purpose of having his case reviewed 
in that court, but the case was dismissed without a hearing upon the 
merits. The application for a writ of habeas corpus is based upon 
the ground. that the indictment upon which he was tried is invalid, 
because it does not set forth facts sufficient to constitute a crime, and 
does not apprise him of the particular accusation against him; 
and, because the indictment is insufîieient, he allèges that he is being 
deprived of his liberty without due process of law, and deprived of 
the equal protection of the laws, contrary to the provisions of the con- 
stitution of the United States. 

James Hamilton Lewis, for petitioner. 

HANPORD, District Judge (orally). If this pétition tendered an 
issue of fact upon which the right of the petitioner depended, I would 
be bound to grant the writ, and allow an issue to be joined, and to 
hear the testimony, and détermine the question of fact in the usual 
mamier. But where it appears plainly, as a matter of law, on the 
facts alleged in the pétition, that issuance of a writ of habeas corpus 
would be an unwarranted interférence on the part of this court with 
the exécution of the laws of the state, I cannot conçoive that it is the 
duty of the court .to issue the writ. This application is something 
more than an application to the court to issue a summons or a notice 
to bring in the opposite party to join issue hère. It is an application 
to this court to issue a writ by which to take the défendant out of the 
custody of the sheriff of the county, who has him in custody, pursuant 
to a final adjudication of a court of compétent jurisdiction ; and, be- 
fore issuing a writ to interfère with the exécution of the laws of the 
state, the court should properly inquire into the facts, or require the 
facts to be set forth in the application, so that the court can see that 
there is a proper case to be investigated in this manner. There are 
cases wherein individuals complain of being deprived of their liberty in 
violation of the constitution or a law of the United States, where it is 
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shown tliat tlie state authorities are attempting to punish a man for 
an act which is right under the constitution and laws of the Unitfid 
States, sometimes for performing a duty pursuant to a law of the 
United States. Such a case is tlie Neagle Case, 39 Fed. 833. In 
every such case as that the fédéral court will not require the petitioner 
to go through the form of a trial in the state court, but will at once 
issue its process to afford him the protection of the constitution and 
laws of the United States, without any hésitation, without any delay, 
and without requiring him to submit himself to the jurisdiction of 
the state court. There are other instances in which individuals seek 
the process of a fédéral court by writ of habeas corpus to protect them 
against infringement of rights claimed under the constitution and 
laws of the United States, where they do not prétend that the act for 
which the authorities are proceeding to punish them or deprive them 
of their liberty is a lawful act, but they complain that the manner in 
which the officers are proceeding is in violation of the constitution 
and laws of the United States. Such an instance as that is the 
Friedrich Case, 51 Fed. 747, where Mr. Friedrich, by his pétition to 
thia court, set f orth that he was convicted of the crime of murder, and 
had been sentenced to be imprisoned in the penitentiary for a period 
of 20 years; and he complained that the manner in which the au- 
thorities had arrived at this judgment was contrary to the provisions 
of the constitution and laws of the United States, and therefore he 
was entitled to be protected by the fédéral court. Now, in cases of 
that kind the suprême court has laid down the rule in the Royall 
Case, 6 Sup. Ct. 734, and adhered to it in the Frederich Case, 13 Sup. 
Ot. 793, that the court to which the application is made has a right to 
exercise its discrétion whether to grant the writ in the flrst insitance, 
or wait until the party has been arraigned in the state tribunal, and 
been tried, and then, after a conviction, to wait until he has exercised 
his right to a review in the appellate court by a writ of error. The 
reason why the court is authorized to exercise this discrétion is that 
in the one case, no matter what the détermination of the state court 
may be, the act itself cannot be punished without coming in conflict 
with the constitution and laws of the United States, while in the 
other case the mère form and manner of procédure can be as well de- 
termined, and the rights of the parties presumably will be as well 
protected and guarded, by proceedings according to the state laws, 
in the state courts, as in the fédéral court. But after a décision of a 
court of compétent jurisdiction, when it is still 'contended that the 
fédéral constitution has been violated, the fédéral court has the power, 
and it is the duty of the fédéral court, to interfère for the protection 
of rights of this nature, when it is shown that they hâve been violated. 
It is a matter of transcending importance, however, that the fédéral 
court shall not issue its writ to interfère with the exécution of the 
laws, unless there is a plain case requiring it. Ijefore I issue this 
writ, I must look to the f acts which Mr. Krug sets f orth in support of 
his gênerai claim that he is being deprived of liberty in violation of 
the constitution and laws of the United States. Now, what is his 
claim? He claims that he has not been proceeded against by indict- 
ment, as provided in the sixth amendment to the constitution of the 
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United States. Well, the coDstitution gives Mm the rigM to insist 
that he cannot be tried for violating a law of the state except upon an 
indictment. 

Interruption by Col. Lewis: We are not making that contention. 

Judge HANFORD: You stated in arguing hère that this is 
not a good indictment, and therefore no indictment, and there- 
fore he has not been indicted, and therefore this provision of the 
constitution is violated, because he is being deprived of liberty 
upon a conviction that v?as not founded upon an indictment. I 
say that it is not true that the petitioner has any right to insist 
that the fédéral constitution is violated by a procédure against him 
without a good indictment, — without an indictment that informs 
him fully of the facts alleged to be criminal. There is nothing in 
the constitution that reaches that point of his case. Now, there 
is no statute of the United States that has been violated by this 
proceeding. The use of public money by an pfficer of this state or 
of a municipality of this state in a manner to make a profit for him- 
self is not an act that cornes under the protection of any clause of 
the constitution or any statute. We are relegated, then, to the 
proposition that, under the fifth amendment and the fourteenth 
amendment, he is entitled to due process of law before he can be 
deprived of liberty, and it is a violation of the constitution to de- 
prive him of the equal protection of the laws because he is a citi- 
zen. Now, let us see about that. The suprême court has deter- 
mined the matter, and puts it certainly beyond any question of pow- 
er in this court to inquire, further, that in criminal cases, the manner 
in which a défendant may be arraigned and accused by state laws, is 
a matter entirely of state régulation. The constitution of the United 
States does not attempt in any way to say how the state shall regulate 
its procédure in enforcing its own laws. There is therefore no de- 
privation of liberty without due process of law by a proceeding that is 
in conformity with the state law, no matter how the state has seen fit 
to legislate as to procédure. 

Then comes the question whether Mr. Krug has been deprived of 
the equal protection of the laws. It is said that this indictment 
would not be a good indictment, — the suprême court would not 
hâve held it to be a good indictment, — on account of its insuffl- 
ciency of détails in regard to the facts charged had it been any 
other crime than the crime of using money unlawfully by a public 
offlcer. The suprême court of the state of Washington held in Mr. 
Krug's Case that, as a gênerai proposition of law, under the ordinary 
rules and under the common-law requirements, the indictment would 
not be sufficient, but that this case is governed by section 58 of the 
Pénal Code, which provides that: 

"In proseeutions for the offenses named In the next preceding section [the 
section under which this indictment was brought], it shall be sufficient to al- 
lège generally, in the information or indictment, that any sueh officer ♦ * * 
has made profit ont of the publie money In his possession or under his control, 
or has used the same for any piurose not authorized by law, to a certain value 
or amount, without specifying any further particulars in regard thereto; and 
on the trial évidence may be given of ail the facts constituting the offense and 
défense thereto." State r. Krug, 12 Wash. 288-309, 41 Pae. 126. 
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îîow, that îs a statute relating wliolly to offenses commîtted by of- 
ficiais, but it bears equally and alike upon ail, whetber taking ofQce be- 
fore or since Mr. Krug's conviction. It is equal and unifonn in its opér- 
ations as to ail who corne within its scope, just the same as a stat- 
ute punishing larceny; it could only apply to persons accused of 
committing larceny, but it would operate equally and uniformly as 
to ail who are brought under it. Mr. Krug cannot truthfuUy say 
that he has been singled out as a victim, and convicted by a method 
of procédure not applicable in other cases of the same kind. And, 
further than that, I do not concède that the législature of the state 
is limited in its power to legislate as regards purely statutory of- 
fenses, as this one is. The law may prescribe that an indictment 
by a grand jury shall be essential in some kind of cases, or require 
an information to be filed setting forth in plain and unmistakable 
terms, fully and minutely, ail the facts constituting a particular 
offense. In other cases, as in misdemeanors, it may authorize an 
accused person to be proceeded against in a police court, upon a 
simple affldavit of the arresting oflQcer or any citizen, charging an 
offense in gênerai terms. Now, the suprême court of the state of 
Washington is practically the court of final resort for the déter- 
mination of questions of state law. Whether in the interprétation 
ov construction or application of the constitution of the state, or 
the statutes of the state, this court and the suprême court of the 
United States are bound to follow the décisions of the suprême 
court of the state. As to whether the législature had power to 
make such a statute as this, is a question that the suprême court has 
the power to décide, and its décision is controlling. 

Now, it is shown upon the face of Mr. Krug's pétition that the 
suprême court of the state of Washington has adjudged that this 
information is valid and sufficient, as tested by the constitution and 
laws of the state of Washington. Whether that decisioin is l'ight 
or wrong, it establishes the law in his case clearly, in any tribunal 
into which the case may be carried. I would be very reluctant to 
make a ruling hère which would deprive Mr. Krug of his right to 
appeal from my décision, but counsel is wrong in supposing that 
a refusai to grant this writ will deprive Mr. Krug of his right to 
appeal. It will deprive him of a right to be in the custody of 
the United States marshal, or to be admitted to bail pending the 
hearing of his appeal, but his appeal can go. 

The right of an appeal that is based upon a constitutional question 
goes directly from this court to the suprême court of the United States, 
as in the Friedrich Case. The procédure in habeas corpus cases is not 
the same as in criminal cases. The change of the law in taking away 
the jurisdiction of criminal cases from the suprême court, except 
in capital cases, applies to cases that are prosecuted as criminal 
cases in the fédéral court; and it does not diminish or take from the 
suprême court its jurisdiction over constitutional questions, wheth- 
er in civil or criminal cases. If the petitioner is not seeking, or 
does not intend to take, an appeal on the constitutional question, 
but purely upon a question of fédéral law, this case will go to the 
circuit court of appeals. In ref using to grant the writ, I am doing 
no more than depriving Mr. Krug of the right to be admitted to 
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bail, or of being held in the custodj of the marshal pending his 
appeal; and, however unjustly he may be subjected to this hard- 
ship, I am not authorized to relieve him, because it appears to be plain 
upon the face of his entire showing, that he is not entitled to the writ 
of habeas corpus. The application is denied. 



UNITED STATES v. ROBSSLER & HASSLACHER CHEMICAL CO. 
(Circuit Court of Appeals, Second Circuit February 23, 1897.) 

1. CnSTOMS DUTIES — ClASSIFIOATIOX — ACETANIT.ID. 

Acetanilid, a Chemical compound prepared from coal tar, not a color or 
dye, and prlncipally nsed in the arts, in the manufacture of dyestufCs, 
though also used In medicine, Is dutiable under paragraph 19 of the tariff 
act of 1890, as a préparation of coal tar, and not under paragraph 75, as 
a médicinal préparation, or paragraph 76, as a chemical compound, not 
speelally provlded for. 71 Fed. 957, afflrmed, 

2. Cois'STRiicTiON OF Tariff Laws— Mean[sg of WoiîDS, Etc. 

When words used In a tarife act hâve some peculiar trade meaning, oon- 
gress must be assumed to hâve used them with the meaning they had when 
Inserted In the act; but when a descriptive phrase is used, having no 
peculiar trade meaning, such as "médicinal préparations," the articles 
designated by such phrase wlU be such as from tlme to tlrae come withln 
Its meaning, and not solely those meant by it at the tlme of the passage of 
the act. 

Appeal from the Circuit Court of the United States for the Southern 
District of New Yorlc. 

This is an appeal from décision of tJhe circuit court, Southern district of New 
York, reversing a décision of the board of gênerai appraisers which afBrmed the 
classification of certain imported merchandise for customs duties by the col- 
lecter of the port of New York. 71 Fed. 957. The facts are set forth In the 
opinion. The Importations were entered in 1893, under the McKinley tarifC 
act of October 1, 1890. 

Jas. T. Van Kensselaer, for the United States. 
Albert Comstoek, for appellee. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

LACOMBE, Circuit Judge. The article in question is a chemical 
compound, known as "acetanilid." It is prepared from aniline oil, 
a product of coal tar, by treatment with carbolic acid, and dérives 
its characteristics purely from coal tar, the acetic acid being merely 
a médium for its manufacture. It contains no alcohol. Some of the 
entries were classifled for duty under paragraph 75, others under para- 
graph 76, while the importers claimed that ail of tlieir importations 
should hâve been classifled under paragraph 19. Thèse three para- 
graplis read as follows: 

"(75) AU médicinal préparations, Includlng médicinal proprietary prépara- 
tions, of which alcohol is not a eomponeat part, and not specially provided for 
In this act, twenty-five per centum ad valorem; calomel and other mercurial 
préparations, thirty-five per centum ad valorem. 

"(76) Products or préparations linown as allcalies, alkaloids, distilled oils, 
essential oils, expressed oils, rendered oils, and ail combinations of the fore- 
golng, and ail chemical compounds and salts not specially provlded for in this 
act, twenty-five per centum ad valorem." 

"(19) AU préparations of coal tar, not colors or dyes, not speciaUy provided 
for in this act, twenty per centum ad valorem." 
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Frôm tlie description of acentanilid above set forth, it is manifest 
that it is a chemical compouDd, and also a préparation of coal tar, 
while both sides concède tliat it is not a color or dye. It is theref ore 
witliin the description of both paragraphs 76 and 19. If acetanilid 
be covered by the provisions of the tliird paragraph above quoted, 
this would settle the question, since manifestly the désignation "ail 
préparations of coal tar not colors or dyes" is more spécifie tliau the 
gênerai descriptions "ail chemical compounds" or "ail chemical salts." 
U. S. V. Roessler & Hasslacher Co., 1 U. S. App. 305, 4 C. C. A. 1, aud 
56 Fed. 481; U. S. v. Matheson, 1 U. S. App. 308, 4 C. C. A. 3, aud 
56Fed. 482. , 

The flrst question to be determined, then, is whether the article in 
question is a "médicinal préparation," within the meaning of paragraph 
75; and, if that question be answered in the négative, further inquiry 
will be unnecessary. The board of gênerai appraisers, in their dé- 
cision as to some of the entriee, f ound that acetanilid "is manufactured 
and used exclusively as a médicinal préparation"; and they refer. in 
both their décisions touching thèse importations, to an earlier décision 
of May 4, 1891, in which they flnd that "acetanilid is known as a 
médicinal préparation, and is, we believe, exclusively used as a medi- 
cine." None of the évidence on which tiese flndings are based has 
been returned, but, when this case was in the circuit court, testimony 
bearing upon that point was taken. From that testimony it appears 
that acetanilid, at the time of importation, was very extensively used 
in the formation of para-nitraniline, which is a body employed exten- 
sively in the development of scarlet, crimson, and orange colors in cot- 
ton fiber. It was also formerly used very extensively in the produc- 
tion of what is known as flavaniline, a yellow dyestuff, which has re- 
cently been superseded by other colors possessed of more désirable 
characteristics. It is also used as a medicine, when reduced to a dry 
crystalline powder. It cornes in larger aud smaller crystals, and it is, 
of course, more convenient to obtain the powder from the smaller 
crystals. That the chief or prédominant use of acetanilid is in the 
arts, and not in medicine, is qui te clear upon the proof ; and, under 
familiar principles of construction, such use is controlling of its classi- 
fication. It is contended, however, that we are not to consider its 
chief use at the time of importation, but its chief use at and imme- 
diately prior to the date of the passage of the acL The proof shows 
that for a year or two prior to October, 1890, the manufacture of 
flavaniline bad fallen oiî, while the manufacture of para-nitraniline 
had not developed to its more récent extent. There was therefore a 
brief period immediately prior to the passage of the act when the use 
of acetanilid in medicine was more extensive relatively to its use in the 
arts than it is to-day. When we remember the small quantities in 
which it is dispensed by the physician, and the comparatively large 
quantities in which it must be used, when used at ail, by the dyer, this 
testimony, which is largely inferential, is not entirely sa tisf actory ; 
but conceding the fact to be that, when the act was passed, the chief 
use of acetanilid was médicinal, that fact does not settle its dutiable 
status for ail time. There is no question hère of commercial désigna- 
tion. It is not disputed that the words "médicinal préparations" hâve, 
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and always hâve had, the same meaning in trade and commerce as in 
common speech. They are descriptive, and refer to substances used 
in medicine, and prepared for the use of the apothecary or physician, 
to be administered as a remedy in disease. When words used in a tarifÉ 
act hâve some peculiar trade meaning, it must, of course, be assumed 
that congress used them with the meaning they had when they were 
inserted in the act, not with some new pieaning acquired afterwards; 
and therefore in such cases the only compétent testimony is such as 
tends to prove what that meaning was when congress used the words. 
But this principle does not apply when an article of importation is to 
be classifled according to its use, when the question is whether it 
shall be included within a descriptive phrase, which differentiates 
what it describes from ail other articles, not by a commercial or a 
common name or by component materials, but by the use to which 
the article is put. When congress provided, in October, 1890, that 
"médicinal préparations" should pay 25 per cent., it certainly did not 
mean that an article which was not then used in medicine should 
continue to be classifled as not within this paragraph, although, two 
years after the act was passed, its sole use had come to be médicinal; 
nor that an article used solely as a medicine when the act was 
passed should continue within this paragraph after ail such use might 
cease. What the paragraph does cover is ail articles not otherwise 
specially provided for whose chief use (if not their sole one) is médic- 
inal, and this question of use is to be determined as of the time of 
importation. Since we are satisfied that the chief use of acetanilid 
is in the arts, and not in medicine, the décision of the circuit court 
is afiSrmed. This décision, however, does not apply to the variety of 
acetanilid which is known as "antif ebrine," and, in the f orm of powder, 
seems to be put up specially as a proprietary remedy. 



GRACE et al. V. COLLECTOR OF CUSTOMS OF PORT AND DISTRICT 

OF SAN FRANCISCO. 

(Circuit Court of Appeals, Ninth Circuit February 8, 1897.) 
No. 321. 

CCSTOMS DdTIBS— Cl.ASSinCATION— HOCK BOTTLES. 

Empty pint wine bottles, commercially known as "hock bottles," are du- 
tiable under the final clause of paragraph 88 of the tariffi act of 1894, at 40 
per cent, ad valorem, and not under the second clause, at 1% cents per 
pound, as vials holding not more than one pint, and not less than one-quar- 
ter of a pint. 

Appeal from the Circuit Court of the United States for the Northern 
District of Oalifornia. 

The only question before the court upon this appeal Involves the Interpréta- 
tion of paragraph 88 of the Wilson tarifE act of August 28, 1894. It appears 
from the record that in the month of May, 1895, appellants imported Into the 
port of San Francisco 50 cases, containing in ail 14,400 bottles, invoiced as 
"empty pint wine bottles," which on June 28, 1895, the local appraisers re- 
turned as "colored glass bottles holding not more than orle pint and not less than 
one-quarter of a pint." On July 9, 1895, the coUector liquidated the duty there- 
on at the rate of 1% cents per pound, being the rate provided for under the sut)- 
dlvisions of paragraph 88, Schedule B, of the tarife act of August 28, 1894, "for 
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vlals holding not more than one pint and not less than one-quarter of a plnt." 
The duty so levled was paid by appellants, who thereafter protested against 
said classification and liquidation, as foUows: "The grounds of our objection 
are that paragraph 88 levies a duty of one and ooe-eighth cents per pound only 
on vlals holding not more than one pint and not less than one-quarter of a 
plnt, other than vlals whlch are a partieular kind of glass bottle used by dnig- 
gists and chemlsts. We therefore claim that the bottles under protest are 
dutiable under paragraph 88 • * * as 'other * * • colored glassware, 
at the rate of forty per cent, ad valorem,' or as 'other • * * colored * * * 
bottle glassware not specially provlded for in sald act, at the rate of three- 
quarters of one cent per pound." On September 5, 1895, the board of United 
States gênerai appraisers rendered Its décision denying said protest, from vfhich 
décision an appeal was duly taken to the circuit court for this circuit. On 
June 18, 1896, the circuit court affirmed the décision of the board of gênerai ap- 
praisers. Among other things, the court found that "said glassware consists 
of what is known commerclally as 'hock bottles.' The articles are known as 
'bottles,' and not as 'vials,' and the term 'bottle' Is a gênerai name applied to 
glass vessels, while the term 'vial' is more generally understood to be a kind 
or bottle — a small bottle— used principally by druggists and chemists." And 
from this finding of fact the court found, as a conclusion of law, that "the mer- 
chandise in question was dutiable upon its importation at the rate of one and 
one-eighth cents per pound, under paragraph 88 of the act of August 28, 1894." 
In the arguments of counsel, the attention of the court is direeted to the 
slmilarity, or want of similarity, between paragraphs 103 and 104 of the Mc- 
Kinley tarife act of October 1, 1890, and paragraph 88 of the Wilson tariffi act. 
For convenient référence, thèse aets are hère placed in parallel columns: 

Wilson Act. 
"Glass and Glassware: 

"88. Green and colored, molded or 
pressed, and flint and lime glass bot- 
tles holding more than one pint, and 
demijohns and carboys, covered or un- 
covered, whether filled or unfiUed, and 
whether their contents be dutiable or 
free, and other molded or pressed green 
and colored and flint or lime bottle 
glassware, not specially provided for 
in this act, three-fourths of one cent 
per pound; and vials holding not more 
than one pint and not less than one- 
quarter of a pint, one and one-eighth 
cents per pound; if holding less than 
one-fourth of a pint, forty cents per 
gross; ail other plain, green and col- 
ored, molded or pressed, and flint lime 
and glassware, forty per centum ad 
valorem." 

(28 Stafc 513.) 



McKinley Act. 
"Glass and Glassware: 

"103. Green and colored, molded or 
pressed, and flint and lime glass bottles 
holding more than one pint, and demi- 
johns and carboys (covered or uncover- 
ed), and other molded or pressed green 
and colored and flint or lime bottle glass- 
ware, not specially provided for in this 
act, one cent per pound. Green and 
colored, molded or pressed, and flint 
and lime glass bottles, and vials hold- 
ing not more than one pint and not 
less than one-quarter of a' pint, one 
and one-half cents per pound; if hold- 
ing less than one-fourth of a pint, 
fifty cents per gross. 

"104. Ail articles enumerated in the 
preceding paragraph if filled, and not 
otherwise provided for in this act 
and the contents are subject to an ad 
valorem rate of duty, or to a rate of 
duty based upon the value, the value 
of such bottles, vials or other ves- 
sels shall be added to the value of the 
contents for the ascertainment of the 
dutiable value of the latter; but if 
filled and not otherwise provided for 
in this act, and the contents are not 
subject to an ad valorem rate of duty, 
or to rate of duty based on the value, 
or are free of duty, such bottles, vials 
or other vessels shall pay, in addition 
to the duty, if any, on their contents, 
the rates of duty prescribed in the pre- 
ceding paragraph: provided, that no 
article manufactured from glass de- 
Bcribed in the preceding paragraph 
Bhali pay a less rate of duty than for- 
ty per centum ad valorem." 

(26 Stat. 571.) 
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Charles A. Garter and J. F. Evans, for appellanta 
Samuel Knight, Asst. U. S. Atty., for appellee. 

Before GILBEKT and EOSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 

HAWLEY, District Judge (after stating the facts as above). Par- 
agraph 88 of the Wilson tarifE act, considered as a whole, without 
référence to paragraphs 103 and 104 in the McKinley tarifl act, is 
susceptible of but one construction. It will be observed that it 
is divided into three distinct and separate subdivisions, each of 
which, in the language used, is plain, clear, and definite, and en- 
tirely free from ambiguity, doubt, or uncertainty. To interpret it, 
independent of other acts, would simply be to copy it. It would be 
construed to mean just what it says. The duty on bottle glassware 
mentioned in the first subdivision is "three-fourths of one cent per 
pound." The duty, in the second subdivision, on vials "holding not 
more than one pint and not less than one-fourth of a pint," is "one 
and one-eighth cents per pound," and, if holding less than one-fourth 
of a pint, "forty cents per gross." The third subdivision provides 
that ail other articles of glassware, viz. "ail other plain, green and 
colored, molded or pressed, and flint, lime and glassware," shall pay 
a duty of "forty per centum ad valorem." The articles of glassware 
upon which the duties were levied were invoiced as empty pint wine 
bottles, and consisted of what are commercially known as "hock 
bottles." It is évident that duties thereon could not be levied un- 
der either the first or second subdivision, and should be levied undor 
the "catch-ail" clause in the third subdivision. This is the inter- 
prétation that should be given to paragraph 88 of the Wilson tariff 
act, considered independently of the provisions of paragraphs 103 
and 104 of the McKinley tariff act. 

But it is contended by appellee that paragraph 88 of the Wilson 
act is practically a condensation and re-enactment of paragraphs 
103 and 104 of the McKinley act, with a réduction of duties and a 
slight change of verbiage. Viewed in this light, it is claimed that 
paragraph 88 of the Wilson act provides for the same kind of glass 
bottles, holding more than a pint, which, with other glassware, as 
set forth in paragraph 103, are dutiable at three-fourths of a cent a 
pound; that the foregoing kinds of glass bottles and other glass- 
ware, with vials of the capacity mentioned, are, under the Wilson 
act, dutiable at 1| cents a pound; that the term "vials," in para- 
graph 88, should be taken in connection with the glass bottles and 
other bottle glassware of the preceding clause (viz. the first sub- 
division); that it would then read identically the same as the cor- 
responding part of paragraph 103, except as to the rate of duty 
imposed; that the province of the conjunction "and," preceding the 
term "vials," in paragraph 88, is to connect the two clauses together 
as one. We are of opinion that paragraph 88, if it is to be con- 
strued with référence to the former act, is not fairly susceptible of 
this interprétation. By a référence to the McKinley tariff act, it 
will be observed that paragraph 103 is divided into two subdivi- 
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sions only; that the flrst subdivision ends with providing for the 
same articles of glassware as the flrst subdivision in paragraph 88; 
that the second subdivision of paragraph 103 commences with the 
words "green and colored, molded or pressed, and flint and lime 
glass bottles" (which are at the commencement of the flrst sub- 
division), and then proceeds "and vials," etc., thus maliing its con- 
struction clear and plain, viz.: Glass bottles holding more than 
one pint are dutiable at one cent per pound ; glass bottles and vials 
holding not more than one pint, and not less than one-fourth of a 
pint, "one and one-half cents per pound," and, if holding less than 
one-quarter of a pint, "flfty cents per gross." To give to paragraph 
88 the construction claimed for it by appellee, we would hâve to 
insert into the second subdivision of paragraph 88, before the words 
"and vials," the words omitted f rom it, and found in paragraph 103, 
namely, "green and colored, molded or pressed, and lime glass bot- 
tles," or, at least, the words "glass bottles." This we are not au- 
thorized to do. It is our duty to interpret, not to make, the law. 
^V'ords should not be interpreted into a statute, in order that it 
may include a case which has been omitted, merely because there 
sèems to be no good reason why it should hâve been omitted. Denn 
V. Reid, 10 Pet. 524, 527. As was said by Mr. Justice Story in 
Smith V. Eines, 2 Sumn. 338, Fed. Cas. No. 13,100: "It is not for 
courts of justice, proprio marte, to provide for ail the defects or 
mischiefs of imperfect législation." See also, U. S. v. Breed, 1 
Sumn. 159, Fed. Cas. No. 14,638; Hobbs v. McLean, 117 U. S. 579, 
6 Sup. et. 870. 

The argument that, because the second subdivision is connected 
with the flrst by the conjunction "and," would bring them together, 
so that it should be read as one clause or subdivision, does not com- 
mend itself to our favor. While it is true that the McKinley act 
and the Wilson act are similar in many respects, it is also, true that 
they are essentially différent in others, which will readily be seen 
upon a comparison of both acts, and need not hère be pointed ont. 
The omission in paragraph 88 of the words used in paragraph 103 
of the McKinley act demands that a différent interprétation should 
be given to the Wilson act. The words omitted were not useless. 
It is not to be presumed that congress intended to class demijohns 
and carboys with vials; hence, the McKinley act properly repeated 
the character of bottles mentioned in the flrst subdivision which 
were to be classed with vials if holding less than one pint, which 
made the paragraph, as an entirety, sensible and clear. It is, of 
course, the duty of courts to search for light in whatever légal di- 
rection it may be found, which in its nature and character is trust- 
worthy and capable of conveying to the judicial mind a clear and 
satisfactory answer. The rule of construction which requires courts 
to look into former acts upon the same subject, in order to ascertain 
the meaning of doubtful phrases or provisions, is a wise and salu- 
tary one. In this manner, courts often ascertain the words used 
in a statute to be analogous to the use of the same words in pre- 
vious statutes, and, when so used in such connection and surround- 
ings as to limit their meaning beyond question to a certain inter- 
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pretatîon, that interprétation should be followed. This rule of 
construction often requires gaps left in the act, not amounting to 
casus omissi, to be filled from tlie materials supplied by other stat- 
utes upon the same subject, and in harmony with them. But this 
gênerai rule necessarily carries with it certain limitations. This 
is ma de manifest from the obvions considérations which lie at the 
bottom of the rule itself. Where the words and terms of the stat- 
ute under considération are dtfïerent from tliose in which they are 
used in other acts upon the same subject, the gênerai rule is not ap- 
plicable. In other words, where the language of the statute to be 
construed is clear, plain, and explicit, it should not be controlled 
by the rule in pari materia. 
In Goodrich v. Russell, 42 N. Y. 177, 184, the court said: 
"It Is tnie that statutes relating to the same subject are to be construed to- 
gether; but this rule does not go to the extent of controlling the language of 
subséquent statutes by any éupposed pollcy of prevlous ones." 

It is also true that, where the words of the statute to be con- 
strued dififer from the words of a former act on the same subject, 
it is an intimation, at least, that they are to hâve a dilîerent con- 
struction. 

It is argued on behalf of appellee that congress intended to fix a 
higher rate of duty upon small bottles than upon large ones, and 
that inasmuch as small bottles holding not more than one pint, and 
not less than one-quarter of a pint, are not otherwise speciflcally 
provided for, it must hâve been the intention of congress to class 
them with vials. If such was the intention of congress, it is fair to 
présume that words would hâve been inserted in an appropriate 
place to accomplish that resuit. If the term "vial" could be con- 
strued to mean glass bottle, the contention of the appellee should be 
sustained. The circuit court found as a fact that the articles are 
known as "bottles," and not as "vials," and that the term "bottle" 
is the gênerai name applied to a glass vessel, while the term "vial" 
is more generally understood to be a kind of bottle used principally 
by druggists and chemists. This being true, the rule of law steps 
in, and déclares that in such cases the commercial désignation must 
be given controlling efEect. Robertson v. Salomon, 130 U. S. 412, 
9 Sup. et. 559; U. S. v. Breed, 1 Sumn. 159, Fed. Cas. No. 14,638; 
Nichols v. Beard, 15 Fed. 436, 437; Morrison v. Arthur, 13 Blatchf. 
194, Fed. Cas. No. 9,842; In re H. B. Claflin Co., 2 C. C. A. 647, 
52 Fed. 121; U. S. v. Herrman, 5 C. C. A. 582, 56 Fed. 477; Lawrence 
V. Allen, 7 How. 785, 797; Arthur v. Morrison, 96 U. S. 108; Arthur 
V. Lahey, Id. 112; Worthington v. Abbott, 124 U. S. 434, 8 Sup. 
et. 562; Twine Co. v. Worthington, 141 U. S. 468, 12 Sup. Ot. 55; 
Lutz V. Magone, 153 U. S. 105, 108, 14 Sup. Ct 777. 

In Worthington v. Abbott, the merchandise in controversy was 
roUed iron in straight flat pièces about twelve feet long, three- 
eighths of an inch wide, and three-sixteenths of an inch thick, slight- 
ly curved on their edges, and were made for the spécial purpose of 
making nails, known in commerce as "nail rods." The duties there- 
on were liquidated under section 2504, Rev. St., which imposed a 
duty of one cent and one-half on "bar iron roUed or hammered, com- 
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prising flats less than three-eighths of an inch or more tJian two inchea 
thick, or less than one incli or more than six inches wide." The 
contention of the importers was that the duties should hare been 
liquidated under the "catch-ail" clause: "Ail other descriptions of 
rolled or hammered iron not otherwise provided for, one cent and 
one-fourth per pound." The court said: 

"Although the article in the présent case was In stralght, fiât pièces, less than 
one inch In width, and less than three-eighths of an incli in thicliness, yet it Is 
distinctly found that it had not been bought or sold as 'bar iron,' and was not 
known in a commercial sensé as 'bar iron.' Therefore, although in one sensé 
It mlght properly hâve been called 'iron In bars,' It was not 'bar iron,' although 
it was rolled iron. It was known in commerce as 'nail rods,' and it Is found 
that in a commercial sensé 'nail rods' were not known as 'bar iron.' The article 
therefore was a description of rolled iron 'not otherwise provided for.' The 
commercial understandlng as to the description of the article by congress must 
prevall." 

It is suggested that the debates in congress when paragraph 88 
was adopted sustain the construction given by the circuit court. A 
référence to the congressional record of May 20, 1894 (page 5976), 
simply shows that Senator Aldrich was of opinion that, if it was 
intended to hâve the like eflect as the McKinley act, it was neces- 
sary to insert certain words before the words "and vials," so that 
it would appear that it was the intention of congress to make "a 
connection between the two classes of glassware." Senator Jones, 
of Arkansas, thought there ought to be no diificulty about the con- 
struction, and said the intention was "to connect the two branches 
of the paragraph." In construing any act of congress, the court 
may recur to the history of the times when it was passed, in order 
to ascertain the reason for, as well as the meaning of, particular 
provisions in it; but the views of individual members in debate, or 
the motive which induced them to vote for or against the passage, 
cannot be considered. Aldridge v. Williams, 3 How. 9, 24; U. S. v. 
Union Pac. R. Co., 91 U. S. 72; District of Columbia v. Washington 
Market Co., 108 U. S. 243, 254, 2 Sup. Ct. 543; County of Cumberland 
V. Boyd, 113 Pa. St. 52, 57, 4 Atl. 346; Leese v. Clark, 20 Cal. 389, 
425; Taylor v. Taylor, 10 Minn. 108, 126 (Cil. 81); Keyport & M. 
Steamboat Co. v. Farmers' Transp. Co., 18 R J. Eq. 13, 24. 

In Aldridge v. Williams, the court, in interpreting a provision of 
the tarifif act of March 2, 1833, which was not free from doubt, said: 

"In expounding this law, the judgment of the court cannot in any degree be 
Influenced by the construction placed upon it by individual members of con- 
gress in the debate which took place on its passage, nor by the motives or rea- 
sons assigned by them for supporting or opposing amendments that were of- 
fered. The law, as it passed, is the will of the majorlty of both houses, and the 
only mode in which that will is spoken is in the act itself, and we must gather 
their intention from the language there used, comparing it when any am- 
biguity exlsts with the laws on the same subject, and looking, if necessary, to 
the public history of the times in which It was passed." 

In Leese v. Clark, Field, J., in delivering the opinion of the court, 
said: 

"It Is évident that the opinions expressed by Individual legislators upon the 
object and effect of particular provisions of an act under discussion are entitled 
to very llttle weight in the construction of the act. The intention of the legis- 
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lature must be sought in the langnage of the aet, and the object expressed or 
apparent on its face, and not by the uncertaln Ught of a législative discussion." 

The contention of the appellee cannot be sustained. The judg- 
raent of the circuit court is reversed, and cause remanded for fur- 
ther proceedings in accordance with the views expressed in this 
opinion. 



FAIiK V. CITÏ ITEM PRINTING CO. 
(Circuit Court, B. D. Louisiana. March 10, 1897.) 

1, Copyright of Photogkaph— Ixfringement Soits— Plbading. 

In a suit for alleged copyriglit in a pliotograpli, It is necessary, it seems, 
for complainant to allège, for the purpose of showing his right of copy- 
right, the existence of facts of originality, intelieetual production, thought, 
and conception. 

2. Same— Ikfringembnts. 

Infringement in respect to copyrighted photographs of a stage dancer 
cannot be sustained merely upon exhibits, eut from a dally paper, show- 
ing a crude illustration or woodcut of certain poses wbieh the dancer as- 
sumes, but which do not appear to be copies of, or hâve any connection 
with, the petitioner's photographs. 

This was a suit by Benjamin J. Falk against the City Item Print- 
ing Company for alleged infringement of a copyright in certain 
photographs of Mme. Loie Fuller. The cause was heard on excep- 
tions to the pétition. 

Dinkelspiel & Hart, for plaintiff. 
J. E. Beckwith, for défendant. 

PARDEE, Circuit Judge. In Lithographie Co. v. Sarony, 111 TJ. 
S. 53, 4 Sup. et 279, the suprême court held that the constitution 
is broad enough to cover an act authorizing copyright photographs, 
so far as they are représentatives of original intelieetual concep- 
tions of the author, and that, when a supposed author sues for a 
Tiolation of his copyright, the existence of facts of originality, of 
intelieetual production, of thought and conception, on the part of 
the author, should be proved. If, in order for the petitioner to 
recover, he must prove the above-mentioned facts, it is necessary, 
under our practice, that he should aver them; and an averment 
that the petitioner is "the author, inventer, designer, and pro- 
prietor of a photograph" ôf a person, which photograph is alleged 
to be copyrighted, is not sufScient. To be the author, inventor, 
and designer of a map, book, or statue, one must necessarily hâve 
injected some intelieetual effort into the production; but one may 
be the author of a photograph of a person or natural object with- 
out intelieetual efEort involving invention or originality. If it is 
admitted that the petitioner has the copyright of the two photo- 
graphs attached to and made part of the pétition, and that the 
pétition sufficiently shows that the petitioner is the author, in- 
ventor, and designer of said photographs, still the pétition fails to 
make a case for recovery, because no suflficient infringement of the 
petitioner's copyright is set forth, the pétition and exhibits being 
79 F.— 21 
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taken as a whole. Attachèd to and made part of the pétition is a 
copy of the City Item of October 11, 1896, which is alleged to be 
the infringing copy which tbe eaid paper in its said issue "did en- 
grave, etch, work, copy, print, publish, and import, in whiole and 
in part, copies of the said copyright photographs." An inspection 
of the alleged infringing copy, in connection with the publication 
accompanying, shows that what the paper did print and publish is 
a crude illustration or woodcut of certain poses which Mme. Loie 
FuUer assumes on the stage in her dancing exhibitions; but in no 
way does it appear, or can it be inferred from the exhibit, that the 
said illustrations are copies of, or in anywise connected with, the 
petitioner's photographs. Unless petitioner has a copyright upon 
the poses assumed by Mme. Loie PuUer upon the stage in her dan- 
cing exhibitioois, he ought not to complain that others, by wood 
sketches or other artistic means, — even by photographie process, — 
shall make and publish illustrations of such poses. If petitioner's 
action for infringement is solely based upon the exhibit âled in his 
pétition, I am unable to see that he has a cause of action. The 
exception is sustained, with leave to petitioner to amend, as counsel 
may advise. 



KRAATZ et al. v. TIEMAN. 
(Circuit Court, B. D. Missouri, E. D. Mardi 25, 1897.) 

1. Patents— NovELTY and Invention— Oral Evidence op Peior Construc- 

, TIONS. 

Oral testimony as to prior constructions alleged to hâve been simllar to 
that ot the patent is instifflcient to overcome the prima facie case made 
by the patent, when such évidence is merely from memory, and concems 
events and matters of rouOne occurring from 8 to 15 years before, and 
which were not at the time considered of any spécial importance. 

2. Same — Public Use— Evidence. 

The défense of public use more than two years prior to the application is 
not sustained by indefinite and unsatlsfactory oral évidence, mostly of in- 
terested wltnesses, as to the fact of the public use and the identity of the 
construction. 
8. Samk— ImpTjIbd License — Administrative Sale, 

An împlied license to make and use does not pass by an adminlstrator's 
sale of the licensee's place of business, including a few articles covered by 
the patent. 
< Same — ExHiBiTiNG Cases. 

The Kraatz patent, No. 392,038, for an Improved case for exhibiting 
décorative art, àeld valld and Infrlnged. 

This was a suit in equity by Henry W. Kraatz and others against 
Fritz Tieman for alleged infringement of a patent for an improved 
case for exhibiting décorative art. 

E. J. O'Brien, for complainants. 

F. & E. L. aottschalk, for défendant. 

ADAMS, District Judge. This is a suit to restrain the alleged 
infringement of letters patent of the United States, No. 392,038, for 
an improved case for exhibiting décorative art, granted to corn- 
plainants October 30, 1888. The défenses are (1) that the patent 
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is void for want of novelty and patentable invention; (2) that com- 
plainants' device was in public use and on sale for more than two 
years prier to their application for a patent; (3) that complainants' 
conduct conferred upon défendant an implied license to make and 
use the patented device; (4) that complainants are barred from éq- 
uitable relief in this case by reason of lâches. 

The letters patent are prima facie évidence of novelty and patent- 
able invention. Smith v. Vulcanite Co., 93 U. S. 486; Lehnbeuter 
V. Holthaus, 105 U. S. 94. Every reasonable doubt must be re- 
solved in favor of the validity of the patent. Cantrell v. Wallick, 
117 V. S. 689, 6 Sup. Ct. 970. The answer of the défendant con- 
tains no notice of any anticipatory patents, and none are oiïered in 
évidence to illustrate the prior state of the art. Défendant, in sup- 
port of his flrst défense, relies exclusively upon oral testimony to 
the effect that cases like the complainants' device had been con- 
structed and sold by one August Stiefel prior to the application for 
the patent sued on. He offers the testimony of several witnesses, 
most of whom were in the employ of Stiefel prior to 1895, the date 
of his death, and some of whom thereafter entered and now are in 
the employ of the défendant Thèse witnesses ail testify, without 
any apparent aids to their memory, concerning events which occur- 
red from 8 to 15 years ago, and which at that time were matters 
of routine, and not considered of any spécial importance. Most 
of thèse witnesses are indefinite and uncertain in regard to the time 
when Stiefel manufactured thèse cases, and equally so as to the 
exact character of his manufacture. Neither the défendant nor 
any of his witnesses produce any spécimen of the case proved to 
hâve been constructed by Stiefel prior to complainants' invention. 
If their évidence is true, it would seem that some one of such cases 
properly identifled as in existence before 1887, the date oi com- 
plainants' invention, could readily hâve been produced. The evi- 
• dence of the witnesses, such as it is, uncorroborated by the produc- 
tion of any spécimen of the alleged anticipating device, antedating 
the complainants' invention, is not sufficient to overcome the prima 
facie évidence found in the letters patent, of their own validity. 
The Barbed-Wire Patent, 143 U. S. 275, 12 Sup. Ct. 443, 450; Deer- 
ing V. Harvester Works, 155 U. S. 286, 15 Sup. Ct. 118; Haughey v. 
Meyer, 48 Fed. 679; Eoll-Paper Co. v. Weston, 8 G. C. A. 56, 59 
Fed. 147. 

Concerning the second défense, I am not satisfled from the évi- 
dence that the complainants allowed their invention to be in public 
use or on sale for more than two years before their application for 
a patent. The defendant's évidence on this issue is so confused 
with the évidence of the alleged pre-existing invention of Stiefel 
that it is difflcult to find any évidence distinctively supporting this 
second défense. Besides this, the défendant has not identifled or 
produced any spécimen of the invented article as sold or used two 
years prior to complainants' application for a patent; and the 
court is left, as in the flrst défense, to the unsatisfactory oral évi- 
dence, mostly of interested witnesses, both as to the fact of abandon- 



324 79 FEDERAL REPORTER. 

ment to public use, and as to the identity of tlie thing so abandoned 
with the thing invented. This défense is theref ore not sustained. 

The third défense is that Stiefel had during his lifetime an im- 
plied license to manufacture and sell the patented article. If there 
were any satisfactory évidence sustaining this défense, it is not 
apparent how such license can be availed of by défendant Tieman. 
Stiefel died in 1895, and défendant Tieman thereafter became tlie 
purchaser at administrator's sale of the property in Stiefel's place 
of business, including a few of the infringing cases. There is no 
prêteuse that this supposed license was assigned to défendant, and 
there is no claim that the défendant bas limited his use and sale 
of the patented device to such cases as he purchased from Stiefel's 
administrator. If Stiefel could be held to bave had an implied 
license to make and use the invented article, such license was lim- 
ited exclusively to him, and did not pass by the administrator's sale 
to the défendant as his assignée. Hapgood v. Hewitt, 119 U. S. 226, 
234, 7 Sup. et. 193; Oliver v. Chemical Works, 109 U. S. 75, 82, 3 
Sup. et. 61. 

Concerning the défense of lâches, it may be said that the évidence 
disclosed no infringement of complainants' rights, except by Stiefel, 
prior to his death, in 1895, and by défendant since then. Upon 
complainants' first receiving notice that Stiefel was infringing their 
rights, negotiations were had between complainants and Stiefel rel- 
ative to the latter's use of the patented device, but no final con- 
tract was concluded. Afterwards Stiefel's use appears to bave been 
clandestine in character and limited in extent; so that it is alto- 
gether likely that even Stiefel could not claim that complainants' 
failure to assert their rights against him during his lifetime consti- 
tuted, under the circumstances, any such lâches as would render 
it inéquitable for them to hâve prosecuted their claims against 
him. And this is much more true as to défendant Tieman. As 
already seen, he did not acquire any of Stiefel's rights (whatever' 
they may hâve been) to the use of the patented device, except, pos- 
sibly, so far as the few cases purchased by him at the administra- 
tor's sale is concerned. His dealings brought him into relations 
with complainants' invention in the summer of 1895. This suit was 
brought in March, 1896. The proof, in my opinion, shows due dili- 
gence on the part of the complainants in instituting proceedings to 
protect their patent against the défendant, and certainly there do 
not appear to be any circumstances connected with the delay prej- 
udicially affecting the défendant. There will be a decree for an 
injunction and accounting, and counsel may prépare the same and 
submit it to me. 
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GIBBON T. LOEWEE SOLE-ROUNDEK CO. 

(Circuit Court of Appeals, Third Circuit February 15, 1897.) 

1. Patents— IisrvENTioK — Cutting Irkbgular Fobms. 

The production of a sole-cutting maeiiine, coMisting of the comblnatlon 
of a rotary cutter and its slaaft on a flxed frame, with revolving clamps to 
hold tlie rough material mounted on a shaft on a movable carriage, and a 
revolving form operating to vary the relative positions of the cutter and 
tlie material, involves no invention, being a mère carrying forward of the 
Blanchard invention, for tuming or cutting irregular forms. 

S. SAMii— ÏNPRIXGEMBST — SOIJi-CuTTIKG MAOUr.VES. 

In the Loewer and Blair patent, No. 407,735, for an improved sole-cutting 
machine, the main idea is a mère application of the Blanchard Invention 
for turning or cutting irregular forms, and the only novelty résides in the 
double drive gear applied to tbe three-part shaft; hence the patent is not 
Infringed by a machine whieh omits this feature. 74 Fed. 555, reversed. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

This was a suit in equity by the Loewer Sole-Rounder Company 
against Charles S. Gibbon for alleged infringement of a patent for an 
improved sole-cutting machine. In the circuit court the patent was 
adjudged valid and infringed as to claims 1, 4, 5, 6, 9, and 14 (74 Fed. 
555), and the défendant has appealed. 

Edmund Wetmore and E. E. Wood, for appellant 
George B. Selden, for appellee. 

Bèfore ACHESON, Circuit Judge, and BUTLER and WALES, 
District Judges. 

ACHESON, Circuit Judge. The bill in this case charges the de- 
fendant, Charles S. Gibbon, with the infringement of letters patent 
No. 407,735, issued on July 23, 1889, to Henry Loewer and Barton L. 
Blair, for "an improved sole-cutting machine." The claims of the pat- 
ent alleged to be infringed by the défendant are the Ist, 4th, 5th, 6th, 
9th, and 14th. Thèse claims are as follows: 

"(1) In a sole-cutting machine, the combination, with the revolving cutter, 
C, and its shaft, of the revolving sole clamps, E, E', their supporting shafts, 
the movable carriage, and a revolving form operating to vary the relative posi- 
tion of the cutter and the soie clamps, substantially as described." 

"(4) In a sole-cutting machine, the combination, with the revolving cutter, C, 
and its shaft, and guide, s, of the revolving sole clamps, E, E', clamp-platefl, 
z, z', removable form, f, and suitable supporting shafts, substantially as de- 
Bcribed. 

"(5) In a sole-cutting machine, the combination, with the revolving cutter, C, 
and its shaft, and guide, s, of the revolving and traveling sole clamps, B, E', 
form f, suitable supporting shafts, and movable blank guide, T, substantially 
as described. 

"(6) In a sole-elamping machine, the combination, with the revolving cutter, 
C, and its shaft, and guide, s, of the revolving and traveling sole clamps, B, 
B', suitable supporting shafts, and movable blank guide, T, provided with ad- 
jUBtable plate, y', substantially as described." 

"(9) In a sole-cutting machine, the combination, with the main frame, A, A', 
supporting the revolving cutter, 0, and its shaft, and the guide, s, of the 
movable frame, D, carrying the revolving sole clamps, E, E', and form, F, and 
mechanism adapted to secure the simuitaneous révolution of the sole clampa 
and the form, substantially as described." 
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"(14) In a sole-cuttîng machine, the comblnatlon, with the revolving cutter, 
C, and its shaft, provlded with the spring guard. S, of the guide, s, and the re- 
volving sole clamps, B, E', form, F, and suitable supporting sbaf ts, substantlally 
as deseribed." 

In considering this case, it is flrst to be noted that the art of cut- 
ting shœ soles by machiiiery was practiced long before Loewer and 
Blair entered tbis field of invention. The prior patents to Thompson, 
Addy, Smith, and Hartford show machines, operated by hand or 
power-driven, for trimming or cutting shoe soles to pattern, on and off 
the shoe, by a rotary cutter in some instances, and by a straight knife 
in other instances, and the employment of flat faced clamps to hold the 
leather blanks; and the prior patents to Joyce, King <& Strong and 
others show heel-trimming machines comprising a rotary cutter and 
a guide, a pattern plate, and a movable frame containing clamping 
members, between which the heel is held when turned by the hand of 
the operator against the cutter. 

We iind in the testimony of the complainant's principal expert 
(Mr. Osgood) a gênerai description of the machine of the Loewer and 
Blair patent in the words following, namely: 

"It consists of a machine In which a pile of leather blanks Is placed between 
clamps, and moved up so as to bring their edges in contact with a rapidly rë- 
volving cutter head, which, as the blanljs are slowly turned, trims ofC the sur- 
plus leatlier. The clamps are attached to a swinging frame, and the cutter 
head to a stationary frame. A pattern of the same outline as the soles to be 
produeed is attached to the swinging frame, and rides against the edge of a 
guide wheel on the stationary frame. The contact of the pattern with the guide 
wheel throws the swinging frame forward and bacii, giving corresponding mo- 
tion to the blanks held by the clamps, and causing the cutter head to eut the 
soles exactly to the form of the pattern." 

This description enumerates the essential members and qualities of 
the complainant's machine (the Loewer and Blair machine), the fea- 
tures not hère mentioned being the mère détails of construction. 

Now, it is quite évident that, in combination of essential parts, in 
principle and in mode of opération, the complainant's machine is iden- 
tical with the ingenious machine invented and patented by Thomas 
Blanchard, — but by reason of the expiration of the patent now open to 
public use, — for turning or cutting irregular forms by using a model in 
conjunction with a blank, the outline of the model guiding the cutting 
tool to produce a duplicate from the blaak. The Blanchard machine, as 
deseribed in his spécification and as long practically employed in the 
art to which it belongs, comprises a rotary cutter mounted on bearings 
on a stationary frame, and a guide wheel in alignment therewith, and 
a swinging frame carrying a model or pattern, and the rough material 
to be trimmed or turned, in such relations that, when power is applied 
to rotate the shafts, the swinging frame is yieldingly pressed towards 
the cutter and guide wheel, the pattern by its engagement with the 
guide wheel limiting the movement of the material towards the cut- 
ter, so that as the pattern and material are rotated the cutter trims 
off the periphery of the material so as to conform it exactly to the 
shape of the pattern, This machine is designated in Blanchard's pat- 
ent as "Blanchard's Self-Directing Machine," and is declared to be 
available "for turning or cutting irregular forms out of wood, iron, 
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brass, or other material or substance which can be eut by ordinary 
tools." 

In reproducing such irregular forma as shoe lasts, which vary in 
cross-sectional shape from point to point throughout their length, the 
cutter and guide wheel are required to travel lengthwise of the ma- 
terial and pattern, and this latéral movement Blanchard provided for 
by a longitudinal feed mechanism; but when the particular work to be 
done does not require such latéral movement, then, obviously, this feed 
mechanism may be disused or omitted altogether from the machine. 
As the feed mechanism is not needed in the work contemplated by 
Loewer and Blair, we find that it is left out of their machine. That 
omission, however, does not change the principle or the character of 
the machine. 

In his patent Blanchard illustrâtes bis machine as engaged in such 
work as the cutting of a shoe last, and appropriate devices for securely 
holding the material and model are described. The spécification, 
however, discloses that the machine has the capacity of cutting and 
reproducing an "infinité variety of forms" out of any material or sub- 
stance which can be eut by ordinary tools. The scope pf the inven- 
tion, then, is such that changes in the subordinate devices for holding 
the material while under the action of the cutter, to suit the particular 
work, are necessarily involved in the varying use of the Blanchard 
machine, and are within the intendment of the patent. Howe Mach. 
Co. V. National Needle Co., 134 U. S. 388, 397, 10 Sup. Ct. 570. Such 
mechanical adaptations involve merely the substitution of équiva- 
lents, and generally would call into exercise nothing beyond the com- 
monest mechanical skill. 

Clearly, leather is a material or substance within the scope of 
Blanchard's spécification, and it cannot be donbted that the cutting 
of leather blanks, separately or in a bunch of many thicknesses, is 
bnt the application of the Blanchard machine to one of its legiti- 
mate usea "The inventor of a machine is entitled to ail the uses to 
which it can be put, no matter whether he had conceived the idea of 
the use or not." Ansonia Brass & Copper Co. v. Electrical Supplv 
Co., 144 U. S. 11, 18, 12 Sup. Ot. 6Q1. Hère, the patent having ex- 
pired, ail the uses to which the machine can be put are free to the pub- 
lic. Of course, the use of the machine in sole cutting involves the 
employment of a clamping device suitable to hold flat leather blanks, 
and for that purpose the natural sélection — the one which, we think, 
would occur to any mechanic possessing the ordinary skill of his 
calling — would be the common flat-faced clamps which Loewer and 
Blair employ. In thus adapting the machine to the work of cutting 
sole leathers to pattems there was no inventive achievement. It i« 
well settled that "a mère carrying forward, or new or more extended 
application of the original thought, a change only in form, proportions, 
or degree, the substitution of équivalents, doing substantially the 
same thing in the same way, by substantially the same means with bet- 
ter résulta," is not invention in a patentable sensé. Smith v. Nichols, 
21 Wall. 112, 119; Trimmer Co. v. Stevens, 137 U. S. 432, 11 Sup. Ct. 
150; Ansonia Brass & Copper Co. v. Electrical Supply Co., supra. 

From what has been said, it follows that the court below gave to the 
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Loewer and Blair patent a broader construction than is allowable in 
View of the prior state of the art. That constraction practically in- 
vesta tlie complainant, as the owner of the patent, with the exclusive 
right to use a machine of the Blanchard type in the cutting or trim- 
ming of shoe soles. We think, however, that at the date of Loewer 
and Blair's improvement in sole-cutting machines, no patent could 
rightf ully issue for the broad combination in such machine of a revolv- 
ing cutter and its shaft on a flxed frame, with revolving clamps to 
hold the rough material mounted on a shaft on a movable carriage, 
and a revolving form operating to vary the relative positions of the 
cutter and sole clamps. If, then, there is patentable novelty in 
Loewer and Blair's machine, it is to be found in the peculiar f eatures 
of organization specified by them, and the claims must be limited ac- 
cordingly, The spécification of the Loewer and Blair patent describes, 
and the drawings illustrate, a three-part shaft, the pattern and the 
clamped sole leathers being held between the sections of the shaft in 
the manner specified, and a simultaneous and positive rotary move- 
ment is imparted to the two end parts of this shaft by actuating 
meohanism effecting a double drive. In the flrst claim of the patent 
the term "supporting shafts" must, we think, be construed to mean 
the described three-part shaft, and the phrase, "revolving sole clamps, 
E, E', • * * substantialiy as described," must be taken as in- 
cluding the mechanism for producing the double drive. The double 
drive gear applied to the three-part shaft seems to us to be the novelty 
of this claim. This feature is not found in the machine of the appel- 
lant (the défendant below). His machine does not contain a three- 
part shaft nor the double-driving mechanism. The working organ- 
ization of his machine conforms to that of the old King heel-trimming 
machine, and the hand of the operator tums the shaft to présent the 
stock to the cutter. Upon our construction of this claim, tlie ap- 
pellant's machine does not infringe the Loewer and Blair patent. The 
first is the broadest claim, and, as that claim is not inf ringed, there is 
no infringement of any of the other claims hère in question. 

Thèse views require a reversai of the decree. Accordingly the de- 
cree of the circuit court is reversed, and the cause is remanded to that 
court, with directions to enter a decree dismissing the bill of com- 
plaint, with costs. 



BUZZELD V. WALKER. 

(Circuit Court, D. Massachusetts. March 19, 1894.) 

Patents — Invention and Inprtnobment — Abiîading Disks. 

The Buzzell patent, No. 317,622, held valid and infringed as to claim 8, 
which is for an abrading disk, with a cnshioned peripheral face oblique to 
Its axis, and with a circumferential gnard to sustain the abrading band, to 
be used in smoothing the breast of boot and shoe heels. 

This was a suit in equity by John G. Buzzell against John Walker 
for the alleged infringement of a patent for an abrading disk for 
polishing the breast of the heels of boots and shoes. 

Charles A. Taber, for complainant. 
E. K. Philips, for défendant. 
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ALDEICH, District Judge. The plaîntiff's letters patent are 
dated May 12, 1885, and numbered 317,622, and claim 3, on wbicli he 
relies as covering his device, and the only one material, is in tbe 
f ollowing words : 

"An abradlng disk, formed wlth a cushioned peripheral face oblique to its 
axis, and with a circumferential guard, i, adapted to sustain the abrading baud, 
h, and seeure it in position upon the disk, substantiaUy as specified." 



— ra 




An abrading disk manufactured in accordance with this claim 
is intended for use in evening and smootbing the breast of boot and 
shoe heels, and it is claimed that its combination and structure are 
such that it will operate rapidly and satisfactorily upon a concaved 
lieel front. This work was previooisly done by sandpaper held in 
the hand, and, to be done satisfactorily, required considérable time. 
I think the mechanism involved in plaintilï's device produces a com- 
bination not anticipated by prior art, and, when carried forward to 
a machine attached to a revolving shaft, becomes a practical and 
nseful pièce of machinery for use in the manufacture of boots and 
shoes. The invention or wheel in question lias a beveled surface 
on its face, calculated to adjust itself to the concaved surface of the 
front of the heel, and to work down close to the sole of the boot. 
It has a circumferential guard, which prevents the paper from slid- 
ing off the roll when in use. The défendant has sold wheels made 
in accordance with claim 3, and therefore has infringed the plain- 
tifl's right. Let an injunction issue in accordance with thèse views, 
and, as an accounting is waived, the decree for plaintiff should be 
for nominal damages only. 



BUZZELL v. NORKIS. 

(Clrcnît Court, D. JMassachusetts. February IS, 1897.) 

Patents — Invention — Anticipatton — Abradino Disks. 

The Buzzell patent. No. 317,022, for an abrading disk for pollshing the 
breast of boot and shoe heels, discloses a patentable combination, and was 
not anticipated by the Eogers patent, No. 227,839, or the Andrén patent, Na 
238,201. 



330 79 FEDERAL REPORTER. 

This was a suit in equity by John G. Buzzell against Thomas A. 
Norris for alleged infringement of the Buzzell patent, No. 317,622, 
for a deyice for smoothing the breast of boot and sho« heels. 

Charles A. Taber, for complainant. 

James E. Maynadier, for défendant 

i. , 

ALDRIOH, District Judge. The patent in question was before 
me in Buzzell v. Walker (79 Fed. 328), in March, 1894, and was sus- 
tained upon the évidence presented in that case. The évidence 
there did not include the Rogers patent, No. 227,839, or the Andrén, 
No. 238,201. Thèse patents are older, and are now presented for 
the flrst time, and urged as anticipatory devices. The défendant, 
however, does not place much stress upon the Andrén patent, and 
ils apparent lack of design to do the vFork intended to be accom- 
plished by the plaintiff's device renders it unnecessary for me to 
refer to that at any great length. The Eogers device is urged with 
earnestness, and the défendant relies upon it as involving ail the 
substantial and essential éléments of the patent in suit. An ex- 
amination of the Rogers invention pursuades me that it does not 
contain the substantial éléments of the Buzzell device. It did not 
contemplate work upon the breast of the heel. Its intended func- 
tion was to operate on the flat or bottom surfaces, and ended at 
the junction of the sole and heel; it had no» provision or design 
for carrying the abrasive or scouring material to the beveled periph- 
eral face, so as to be operated on the surface oblique to the 
axis; and it had no practical n;eans for accomplishing this resuit. 
Indeed, the particular means described for holding the emery cloth, 
or other abrasive material, on the bottom of the tool vFhere a union 
is to Jbe made at the base thereof, by sewing the abrasive material 
to an annular shaped pièce of leather or skin, which latter material 
is to be carried forvi^ard or over the periphery to the conic frustum 
by which it was to be secured and the abrasive material thereby 
held in place at the bottom, shows that the inventor understood that 
the abrasive material and its work was limited ta the base, or, in 
other words, to the large end, of the conic form. This view is stated 
even stronger than this at line 78 of the Rogers spécification, where 
the abrasive material is referred to in the foUowing words, viz.: 
"A circular bottom pièce, f, made of emery-cloth or other abrasive 
material"; thus clearly showing that the inventor limited his ab- 
rasive material to the bottom, or large end, of the tool, and under- 
stood that it was to cover nothing more. It may at flrst seem that 
the Rogers device provided means for abrasive work on the pe- 
ripheral surface, in this: that the abrasive material might be car- 
ried over the periphery and under the conic frustum, and there se- 
cured or held in place; but this was no>t designed, and would not be 
practical, for the reason that, as the material is drawn in under 
the frustum, at the small end of the form (needed to secure the 
bevel shape necessary to work upon the concave surface of the 
breast of the heel), the abrasive material would pucker, and pré- 
sent an uneven surface, thereby rendering it unsuitable for smooth- 
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ing purposes. The évidence clearly shows the necessity for a tool 
propelled by machinery, which should successfully operate upon the 
concave surface of the breast of the heel, and also shows the entire ab- 
sence of anything in the trade which would do that work, althcugh 
repeated efforts had been made to that end. As was said in Buzzell 
V. Walker: 

"This work was prevlously done by sandpaper held In the hand, and, to 
be done satisfaetorily, required considérable time. I think the mechanism in- 
volved in the plaintifC's device produces a combination not anticipated by prier 
art, and, when carried forward to a machine attached to a revolving shaft, 
becomes a practical and useful pièce of machinery ♦ • * In the manuCacture 
of boots and shœs." 

An abrading disk manufactured in accordance with the Buzzell 
claim with a cushioned peripheral face oblique to its axis is man- 
ifestly a tool of considérable utility, and is so understood by the 
trade. The concaved surface of the breast of the heel adjusts itself 
readily to the beveled revolving surface of the abrading disk, and 
the work of smoothing and polishing is rapidly and satisfaetorily 
accomplished. The hinge and fastening involved in the Buzzell tool, 
though not accepted as amounting to novelty, is a convenient and 
useful part of the mechanism involved in the combination, and the 
circumferential guard of the Buzzell is a decided improvement upon 
the conic frustum of the Rogers, when considered in connection with 
abrasive material to be held on a beveled revolving surface. Taken 
altogether, I think the plaintifE's combination involves sufficient 
novelty and invention to entitle it to protection, and I further find 
that the défendant has infringed plaintifE's rights. Let an injunc- 
tion issue in accordance with thèse views, and, unless an accounting 
is waived, let there be a decree for an accounting. 



COWLBS ELECTRIC SMELTING & ALUMINUM CO. et al. v. LOWREY. 
(Circuit Court of Appeals, Sixth Circuit. Febmary 15, 1897.) 

1. Construction op Contracts— Grammaticai, Kui-es. 

A contract is to be eonstrued In strict accordance with grammatical rules, 
unless there are circumstances requlring a departure therefrom. But the 
grammatical rule raises only a prima fade presumption, and does not pre- 
clude the settling of the meaning by detracting scsmewhat from the exact- 
ness of the language, to give effect to more cogent reasons of a dilïerent 
kind. Thus, plural language may be held to include the singular also. 

2. Patents— CoNSTRucTroN op Tekms — "Elkcthic Smbltino. " 

The Word "smeltlng," as used In the phrase "eleetric smelting," to 
designate a process of redudng ores by the use of eleetric current, is not 
necessarily confined to its more technical meaning of melting ores in the 
présence of some reagent, as carbon, which opérâtes to separate the metallic 
élément by combining with the nonmetallic élément, but may Include a ré- 
duction effected by the eleetric current In the absence of a reagent, the 
current effectlng the same purpose as the reagent. 

3. CoNSTRncTiON OP Contracts — Understanding oî" the Paktiks. 

A party must be deemed to hâve assented to a contract In the sensé which 
he knew the other party intended It to signify, If the language employed is 
capable of that meaning. 
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4. SaMB— ASSIGNMENTS. 

Certain Invèntors who had pending certain applications, etc., for patenta 
relating to "electric smelting processes and f urnaces," procured f rom otlier 
alleged inventera of similar processes an assignment of ail their discoveiies 
and Inventions, patents, pending applications, and eaveats on file, "relating 
to electric smelting processes and furnaces, which do or may interfère with" 
any pending applications of the assignées. Held, tliat the vFord "interfère" 
was not used in the strict technical sensé in wliicli It is used in tlie patent 
olBce, and ttiat the contract showed a purpose to remove ail obstructions, 
80 that the applications filed by the assignées might proceed without any 
contest by the assignors. 
6. Samk. 

An assignment by two invèntors of ail their discoveries, applications, and 
patents relating to "electric smelting processes and furnaces," coustrued, 
and held to pass title to a pending individual application of one of the as- 
signors for a process of reducing ores by "electrolysis," where the essen- 
tial idea set forth in the applications of both assigner and assignées was 
the réduction of ores and metallic compounds by depositing the material 
to be treated between the électrodes of a dynamo-electrical machine, and 
passing therethrough the electric eurrent, electrolysis belng merely an inci- 
dent of that opération. 68 Fed. 354, reversed. 
6. Construction of Oontracts— Subséquent Conduct of Parties. 

The subséquent conduct of the parties may sometlmes be resorted to, to 
ald in the construction of their contract, but can only be considered when 
the contract, read in the llght of surrounding facts, leaves its meanlng in 
doubt; and, if the subséquent action of the parties gives nearly equal ground 
for opposite conclusions, no aid is to be derived therefrom. 

Appeal from tlie Circuit Court of the United States îor the East- 
ern Division of the Northern District of Ohio. 

The bill in this case was flled in the court belov? by Grosvenor P. Lowrey, 
of the city of New York, against the Cowles Electric Smelting & Aluminum 
Company, an Ohio corporation doing business at Gleveland, and Alanson T. 
Osborn, the treasurer of the company, for the purpose of removing a cloud upon 
the title of the complainant in two patents assigned to him by one Charles S. 
Bradley, the patentée therein, and to quiet the title of the complainant in said 
patents. The bill, after settlng up the obtaining of the patents by Bradley and 
the transfer thereof to the complainant, aUeged that the défendant, the Cowles 
Electric Smelting & Aluminum Company, had set up and asserted title to the 
same patents, under a certain contract made on the 18th day of May, 1885, 
between the said Cowles Electric Smelting & Aluminum Company of the one 
part and the said Charles S. Bradley and one Francis B. Crocker of the other 
part, whereby, as the défendants claimed, ail the right, title, and interest of 
the said Bradley in the invention covered by the patents so assigned to the 
complainant had been assigned by the said Bradley to the said compâny; and 
that the company had executed an instrument of assignment of the said patents 
to Alanson T. Osborn, its treasurer, and caused the same to be placed upon the 
record of assignments in the patent office. It is claimed in the bill that this 
Instrument of assignment to Osborn was false and fraudulent, and had no 
foundation in the contract upon which the company claimed title, and that 
putting the same on record and the assertion of claim to the Bradley patents, 
under a claim founded upon the contract above mentioned, operated to create 
a cloud upon the complaiisant's title. The contract made spécifie mention of an 
application of Bradley and Crocker, No. 158,805, then on file in the patent of- 
fice. The bill sets ont this contract In an exhibit, which will be presently 
copied, and allèges: "That whîle the language in said agreement between 
Crocker and Bradley and said Cowles Electric Smelting & Aluminum Company 
Is broad enough in its gênerai terms to cover other inventions of said Crocker 
and Bradley than that embraced in said application No. 158,805, it was not In- 
tended to and did not in fact embrace any other inventions;" and that the ap- 
plication of Bradley, upon which the patents were issued to him as above men 
tioned, "was not by any act, understanding, or contract of the parties included 
In said agreement of May 18, 1885." The défendants appeared and pleaded to 
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the blll, the substance of the plea being a statement of the facts and circum- 
Btances under wliicli the contract of May 18, 1885, was executed, and a claim 
of title to the Bradley Invention; and an answer, setting up substantially the 
same facts, was fîled in support of the bill. The case having l)een brought on 
for hearing upon the défendants' plea, the same was overruled by the court, 
and the défendants, under leave of the court, then filed a further answer to 
the bill, and they also iiled a cross blll, praying that the assignment to the sald 
Grosvenor P. Lowrey might be decreed to be null and void, and that he might 
be perpetually enjoined from claiming any right, title, or interest in the said 
Bradley patents or either of them. Thereupon, a replication to the answer 
having been filed, and the pleadings upon the cross bill having been perfected, 
proofs were talien, and the cause again came on for final hearing. ïhe case 
having been heard and considered, the court below decreed In favor of the 
complalnant, holding, in its opinion, that Bradley's invention did not pass to the 
Oowles Electric Smelting & Aluminum Company by the contract of May 18, 
1885. The opinion of the court upon the overrullng of the plea is found in 56 
Fed. 488, and the opinion on the final hearing in 68 Fed. 354. On the Stii of 
April, 1885, one Cîolgate Hoyt, acting in behalf of the Cowles Electric Smelt- 
ing & Aluminum Company, procured from C. S. Bradley, who resided at ïonli- 
ers, N. Y., an option for the purchase of an Interest in Bradley's inventions in 
the art, and took from hlm a writing wltnessing it, as follows: 

! "New York, April S, 1885. 

"By and between Charles S. Bradley and Colgate Hoyt, both of Yonliers, in 
the State of New York, it is agreed as follows: Said Bradley shall, upon de- 
mand of said Hoyt, made at any time within ninety days from the date heieof, 
assign to said Hoyt, or his order, for the considération of ten thousand dollars 
cash, an undivided one-quarter interest in ail inventions whieh he lias hitherto 
made in electric furnaces, and in the réduction of ores by electricity, and of 
ail patents to be granted therefor, whether applications for such patents hâve 
already been filed or shall hereafter be filed, in the patent office of tiie 
United States; and. In considération of the option being granted, said Hoyt, 
or the party to whom he may hâve assigned the same, shall pay to said Brad 
ley, at the date hereof , the sum of flve hundred dollars. 

"Charles S. Bradley." 

"New York, April 8, 1885. 
"K«celved of Colgate Hoyt flve hundred dollars. 

"Charles S. Bradley." 

This appears to hâve been in duplicate, for upon the making of the contract 
next to be mentioned such a writing was delivered up by each of the parties 
to the other. 

Not long thereafter a eorrespondence was opened by the company with 
Bradley and Oroeker for the purpose of purchasing thelr inventions, the iiii- 
mediately moving causes of which were an interférence which liad been declared 
in the patent office between one of the Oowles applications and that of Brad- 
ley and Croeker, and an interférence of a caveat of Bradley and Oroeker with 
another of the Cowles applications. The resuit of this eorrespondence was 
that Bradley and Oroeker came to Oleveland a day or two betore the 18th of 
May, and, after further negotiations, reached an agreement. The contract 
upon which the controversy turns was made on the day of its date, and Is 
hère set forth, as follows: 

"This agreement, entered into this ISth day of May, 1885, between F. B. 
Oroeker, of New York Olty, N. Y., and 0. S. Bradley, of Yonkers, N. Y., con- 
stituting the flrst party, and the Oowles Electric Smelting and Aluminum Com- 
pany, of Oleveland, Ohio, a corporation organized under the laws of the state 
of Ohio, constituting the second party, witnesseth that whereas, the first party 
hâve made certain discoveries and Inventions relating to electric smelting pro- 
cesses and furnaces, and hâve made some applications for patents therefor, 
in the United States patent ofiSce; and whereas, the said second party is de- 
slrous of becoming the owner of such discoveries and inventions,— it is there- 
fore agreed between the parties as follows: (1) For the considération herein- 
after mentioned, the recelpt of which to our full satisfaction Is hereby acknowl- 
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edged, thé sald flrst party does hereby sell, assign, and set over to the sald 
second party ail thelr intereat In any and ail discoveries and inventions relating 
to electrie smeltlng processes and furnaees, and ail patents they bave obtained 
therefor, and ail applications now pending and caveats on file in tlie United 
States patent office relating to electrie smelting processes and furnaees, whicli 
do or may interfère with any application for patents made by Eugène H. 
Cowles and Alfred H. Cowles, of Oleveland, Ohlo, now pending in tlie TJnited 
States patent office. It is understood and agreed between tlie parties that tliis 
clause also includes tlie application of said flrst party now jiending in tlie 
United States patent office and designated 'Sériai Number 158,805,' and flled 
March 14, 1885. (2) Sald flrst party also sells, assigns, and sets over to said 
second party their entire Interest in ail inventions, patents, and applications 
for patents in ail foreign countrles for tlie discoveries and inventions mentioned 
in the preccding clause of this agreement (3) Said flrst party hereby author- 
izes and requests the commissloner of patents to issue to said second pai-ty 
patents for said discoveries and inventions mentioned in the flrst clause of this 
agreement. (4) Said flrst party for said considération furtier agrées to sign 
and exécute ail papers necessary to perfecting applications for said inventions 
and obtainlng patents therefor. (5) In considération of the preceding, said 
second party hereby pays in hand to said flrst pai-ty tlie sum of flve thousand 
dollars. In testimony whereof sald parties hâve hereunto set their hands the 
day and year flrst above wrltten. Francis B. Crocker. 

"Charles S. Bradley." 

The material facts and elrcumstances which are ref erred to by the respective 
parties for the purpose of construing this contract, and ascertaining the intent 
and purposes of the parties therein, v?ere thèse: The Cowles Electric Smelt- 
lng & Alumlnum Company, havlng just been organized at Cleveland, was 
about to engage in business, principally that of the manufacture of aluminum. 
In aid of this purpose It had become the owner of several Inventions made 
by Eugène H. and Alfred H. Cowles, relating to the réduction of metallic ores 
and compounds, and especially to the production of aluminum from its ores 
and compounds by smelting them by means of the electrie current. The flrst 
of thèse applications was one flled December 24, 1884, by E. H. & A. H. 
Cowles, and It was stated therein that their invention related to improvements 
in eleetrleal furnaees and the method of operating the same; and It was f urther 
stated that the invention related to that class of electrie furnaees in which 
beat was generated by means of the incandescence of a résistance body. The 
apparatus contemplated consisted of the électrodes of a dynamo-electrical ma- 
chine placed within and on the opposite sides of the chamber or containing 
vessel and of the material deposited therein, and the process consisted of 
placing between the électrodes a mass of ore or other material to be operated 
npon, intermixed with carbon, both in a granulated or pulverized condition, 
and then passing through the material the electrie current. In this mixture 
the carbon was Intended to serve the purpose of a resisitance médium in which 
a hlgh degree of beat would be produced by compelling the current through it. 
Thereby the eommingled ore in contact with it would be fused and sepanated 
from its chemical compounds. In référence to the material to be treated, It 
was said that it mlght be "mixed with the granular résistance médium, or im- 
bedded in It, or otherwise brought in close contact therewith; or It may constl- 
tute, in itself , the résistance médium, accordlng to the character of the material 
and the object sought to be accomplished." And in a subséquent part of the 
spécifications this was further explained by saying: "Some ores or chemical 
mixtures may be of such a character, as to conductivity or résistance, as to 
become incandescent when treated in the above-described manner, in which 
case the addition of carbon is not necessarj'. The current of electricity passing 
through the mass of brolien or pulverized ore, or mixture, will, in that case, 
generate the beat necessary to smelt or reduce it" The spécifications give 
the construction of the apparatus and the mode of eombination in détail. It 
Is only necessary hère to state them generally, as above. The claims appeuded 
thereto were 10 In number; some of them were for the apparatus and others 
for the process, of which may be especially noted claim 6, which was as fol- 
lows: "(6) The method of smelting ore herein descrlbed, which consists in 
pulverizing the ore and introdueing the pulverized ore in a dry state within 
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the circuit of an electric current by meaus of which the ore Is reduced, sub- 
stantially as and for the purpose set forth." This çlaim 6 was subsequently 
ameuded by inserting after the word "current," in the third line: "The said 
circuit being established through the body of dry pulverized ore of which it 
forms a part and." A further explanation was made of the process by au 
amendment as follows: "The heat is generated solely by the electric résistance 
of the particles of the granular Iwdy, exactly as in the case of an incandescent 
iamp by the résistance of the carbon filament to the passage of the current, 
and no other heat is employai at any stage of the work." Subsequently, by 
an amendment filed December 24, 1884, the spécifications were changed, and 
in the matter of the spécifications after such change occurred this passage: "To 
this end the invention consists essentially in the use, for metallurgical purposes, 
of a body of granular material of high résistance or low conductivity inter- 
posed within the circuit in such a manner as to f orm a continuous and unbroken 
part of the same, which granular body, by reason of its résistance, is made 
incandescent and générâtes ail the heat required. The ore or otlier material 
to be reduced is usually mixed with the body of granular résistance material." 
In another part of the spécifications it was stated that the degree of granulation 
might vary with the conditions of the case; and it was stated that the scope 
of the invention was not llmited by the degree of granulation. And it was 
elsewhere stated tliat the proportions of ore ai»d carbon would dépend upon 
the character of the ore and the degree of heat required to reduce it, and that 
the degree of heat evolved would be determined by the résistance or con- 
ductivity of the mass and the strength of the current employed. 

After stating that the matter of the apparatus- was reserved for a separate 
application, entirely new claims were substituted for the original claJms, three 
In number, of which the foUowing is claim 1: "(1) The method of generating 
heat for metallurgical opérations herein described, which consists in passing 
an electric current through a body of broken or pulverized résistance material 
that forms a continuous part of the electric clrcutt, the material to be treated 
by the metallurgical process being brought in contact with or close proximity 
to the broken or pulverized résistance material, whereby the heat is generated 
by the résistance of the broken or pulverized Ixidy throughout its mass, and 
the opération can be performed solely by means of electrlcal energy." On 
February 14, 1885, the application was allowed; but, on the 20th day of March 
following, the case was withdrawn frcan issue in view of the prospective inter- 
férence with another i)ending application, which turned out to be that of Brad- 
ley and Crocker, No. 158,805, spedfleally mentioned In the contract of May 18, 
1885, and on Aprll 10, 1885, such interférence was declared. This was the state 
of the proceedlngs upon the application, at the date of the contract 

Another application by E. H. & A. H. Cowles was one filed February 24, 
1885, being a divisional application founded upon that of December 24, 1884, 
just mentioned. It was for Improvements in electric smelting furnaces. The 
détails of construction suggested as embodying this Invention were those 
enumerated In the main application, and the claims made thereon were for 
combinations of such apparatus. After some changes In the spécifications and 
claims, it was announeed at the patent ofiice that the application was ready 
for allowance; but on May Ist It was declared that the case must be withheld 
from issue because of the fact that the main case was in Interférence with 
the Bradley and Crocker application, and on May 6, 1885, it was declared sus- 
pended to await the filing of an application by Bradley and Orocker upon thelr 
caveat which was found in the office. Notice of this suspension and the reason 
therefor was mailed to E. H. & A. H. Cowles, May 7, 1885, and this application 
of Cowles and Cowles stood in this pllght on the 18th of May, 1885. Still 
another application was that of A. H. Cowles, filed May 15, 1885. It related 
to improvements in electric furnaces and methods of ojwrating the same. The 
spécifications delineated not only the apparatus, but also the method of opéra- 
tion. The apparatus consisted, substantially, of a containing chamber through 
the opposite sides of which the électrodes of a dynamo-electrical machine were 
Inserted extending Into the chamber towards each other so as to be in contact 
with the material to be reduced, and provided with mechanism whereby the 
électrodes could be pushed In so that the ends would be near each other or with- 
drawn to the wall of the chamber, as the requirements of the work to be per- 
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formed should indicate. The chamber also contaieed a linlng of some substance 
whlch was a nonconduetor of beat or electriclty, a lining net made intégral with 
the walls of tbe chamber, but packed in at the tlme of putting In the charge of 
material, or perhaps contiaued for successive opérations. The procèss was 
one plalnly Indieated by the apparatus. The material whlch was to be sub- 
Jected to the opération was stated to consist generally of Intermlngled ore, 
or metallic compounds, and carbon. Although it was stated In the spécifica- 
tions that the mingling of the carbon or other résistance material was generally 
done, it was also said: "But in some cases pulverized oie alone is used when 
it is a sufflcient conductor of electriclty." The claims also négative the necessity 
for the intermingllng of the carbon or other résistance material. The material 
was filled into the chamber and covered with the lining material, provision 
made for the eseape of gases, and the opération commenced by moving the 
points of the électrodes through the mass until they came sutflciently near 
each other so that the passage of the current would fuse the intervening or 
adjacent material. As soon as the fusion was started the électrodes were 
moved apart, gradually receding as the fusion progressed, whereby the mass 
of material between the électrodes acquired increased conductivity, until 
eventually the whole mass of material was brought within the influence of 
the current and melted down. The original claims as they stood at the date 
of the contract were for combinations of the apparatus only; but it should be 
noted in this connection that thé spedflcations contained also the basis for a 
patent upou the process, and that eventually the patent did, in fact, issue for 
both, the first clalm in whlch was as foUows: "(1) The method of smeltlng 
ores and other substances by the incandescence of an electrlc material contained 
in said substances or mixed therewith, which consists in flrst bringing a limited 
quantity of the material to be treated between a pair of électrodes, and then 
gradually increasing the quantity of such material by causing the électrodes 
to recède f rom each other, substantially as herein set f orth." 

No proceedlngs in the patent office subséquent to the flling had taken place 
upon this application until after the 18th of May, 1885. On the other hand, 
there waa at that tlme pending in the office the application of Bradley and 
Crocker, which claimed the invention by them of heating and reducing ores 
by electriclty. That process was similar to that specified in the Cowles applica- 
tion of December 24, 1884, and is the one which was put into interférence 
with that. It is not necessary to go Into the détails ôf that apphcation, as there 
is no question material to the controversy relating to it. There was also then 
In the archives of the office a caveat deposited by Bradley and Crocker, 
February 26, 1884, whlch described the Invention by them of an electro- 
chemical or metallurgieàl process, In which the necessary "beat is produced 
and maintained by passing a powerful electrlc current either through the ma- 
terials themselves which are undergoing treatttient when thèse materials 
are conductors of electriclty, or through separate conductors placed in the 
furnace, the energy of the electrical current being converted into beat by the 
electrical résistance of the materials or of the conductors through which it 
passes." The détails stated in this caveat are of the apparatus employed and 
also of the mode of opération. In gênerai, the apparatus consisted of carbon 
plates set Ih brick work and constituting the two électrodes. Thèse électrodes 
were placed on opposite sides of the space containing the material, and there 
was a lining of the furnace conslsting of nonconducting material. The mode 
of using the apparatus was by filling in the intervening space between the 
électrodes, and passing through it an electrical current in a way substantially 
Uke that alreàdy stated in the applications above described. In this caveat 
there was this passage: "We are about to make application for a patent for 
an Invention resembllng to a certain extent the one herein described, but in 
which the electrlc current we employ to produce the necessary beat In the 
furnace is also made to perform the function of electrolyzing a fused com- 
pound; that is, reducing a métal by the electrolytic action of the current that 
we employ to keep the bath In a state of fusion. But it is to be observed that 
In the invention described in this caveat the electrlc current by whlch we 
prOdude the requlred beat performs no electrolytic action upon the materials 
undergoing treatment, the reaction being purely chemical, and the function of 
the current being solely to develop the beat which is a necessary condition of 
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the reaction." Thls caveat is the one above mentloned, on account of -whlch 
the application of Oowles and Cowles of February 24, 1885, was suspended on 
May 6, 1885. There was also pending in the office when the contract in ques- 
tion was made the Bradley application, upon which and Its outgrowths the 
présent controversy has arisen; and a somewhat particular statement of its 
nature, history, and then existing status seems necessary for the purpose 
of explalning the grounds upon whlch the conclusion hère reached Is founded. 
The application was filed by Charles S. Bradley, February 23, 1883. In It he 
stated that his invention was: "A new and useful improvement in the electro- 
metallurglcal process," and It was said to relate "to the process of effectlng 
the réduction of minerais or other compound chemical substances, while in a 
State of fusion, by the electrolytic action of an electrio current; and it Is espe- 
cially designed for the extraction of metals from their ores or compounds, and 
their réduction to the metalllc state." His method consisted of an opération 
therein descrlbed as foUows: "Upon a hearth of brick or other suitable ma- 
terlal is piled a heap or body of the ore, more or less pulverized, in the shape 
of a truncated cône, and a cavity or basin is excavated in the top of the heap 
to eontain the fused portion of the ore which is to be treated electrolytically. 
In order to fuse the ore at the start, I bring the two électrodes into contact, 
separate them sufflclently to produee an electric arc, and then thrust them 
down Into the ore lylng at the bottom of the cavity or basin, where the ore 
soon fuses by the heat of the arc, and becomes a conducting médium or elec- 
trolyte through which the current from the électrodes continues to flow. The 
décomposition of the ore thereupon commences, the metalllc aluminum being 
gradnally deposited at the négative électrode, and the fluorine gas being set 
free at the positive électrode so long as the ore is maintained In a state of 
fusion; and I secure thls resuit in my process by employing a current sufll- 
clently powerful to develop the required heat in overcoming the résistance 
offered to its passage by the fused mass of ore, and, further, in having my 
electric generator or source of current so arranged that the strength of the 
electrolytic current may be properly regulated, and the mass of ore thereby 
kept at the proper température to obtain the most efficient electrolytic effiect; 
or, in other words, to produce the largest yield of métal with the greatest 
economy in the electric current consumed." The claims were five in number, 
and were substantlally as stated in claim No. 1: "The process of obtainlng 
metals from their ores or compounds which consists in treating electrolytically 
a fused mass of ore contained in a basin or réceptacle formed of the ore itself." 
On objection being made to thèse claims, Bradley, on April 8, 1885, amended 
his spécifications, and substituted new claims. In his amendments, among 
other things, he Inserted the words "or electro-chemieal" after the word "electro- 
metallurglcal" in the statement of the field of his invention, and placed, at 
the head of his communication to the office embodying his amendments, the 
tltle, "Improvement In Electro-Metallurgical or Bleetro-Chemical Process." 
And In respect to the Incidents of his process he Inserted the foUowlng state- 
ment: 

"The are, of course, ceases to exlst as soon as there Is a conducting liquld— 
the fused ore — between the électrodes, and the passage of the current then 
takes place through the fused ore by conduction, and the heat is produeed as 
it is in an Incandescent lamp. The arc is merely used to melt the ore in the 
beginning, and the ore Is kept melted by incandescence, so to .ipeak." Also the 
foUowlng: "It is obvions that other chemical and metallurgical processes may 
be carrled on accordlng to my invention in substantlally the same manner as • 
that I hâve descrlbed. It is also évident that varions forms of fumace and 
built of various materials may be employed without departing from my inven- 
tion." The substituted elalms were for the process only, eight in number, 
the thlrd of which is hère stated: "(3) The herein descrlbed electro-metallur- 
gical or electro-chemieal process whlch consists In employing an electric cur- 
rent snfficiently powerful, not only to effect the electrolytic decomjiosition of 
the ore or compound treated, but also to develop by Its passage the heat re- 
quired to fuse sald ore or compound or maintain It In a state of fusion." In 
no one of thèse claims was the initial fusion made an élément or step in the 
process. The claims took up the process wIth the initial fusing already ac- 
compllshed, adopting It as tiie datum from whlch the process descrlbed ad- 
vanced. 

79 F.— 22 
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On April 16, 1885, the daims were rejected upon références, especially to 
the détail of experimeuts of Sir Humphrey Davy in the Philosophical Trans- 
actions of the Royal Society. There were no other applications or caveats of 
Bradley and Crocker, or either of them, then on file. It is not deemed necessary 
to State the subséquent proceedings upon thèse several applications in minute 
détail; some of them are referred to In the opinion. It sufflces hère to state 
that the several Cowles applications were carried through to patents,— some 
of them after changes in tlie spécifications and claims; and one of them in par- 
ticular, that of A. H. Cowles, resulted in a patent for not only the process, 
but also the apparatus in which it was conducted. Nothing was done after 
the contract was made by the Cowles Bros, in respect to the Bradley applica- 
tion, nor for the purpose of securing any rlghts in the invention stated in the 
Bradley and Crocker caveat; and Bradley hlmself did nothing further with 
his application for nearly two years thereafter, when, on April 13, 1887, he 
took up the proceedings again, and, after a protracted struggle— in which there 
were repeated rejections and amendments of the spécifications and claims— in 
the patent oflice, flnally obtained three patents. One of thèse, that upon his 
original application, was numbered 468,148, was issued February 2, 1892, and 
was for the process stated therein. It was said in the spécifications, which had 
been amended in this respect during the progress of the proceedings, that "the 
body of unfused ore may either be formed into an unconfined pile, as in Fig. 1, 
or it may be contained in a réceptacle or box, 6, of any desired shape, so as 
practically to form a tank or holder lined of the ore itself , as in Fig. 2. Such 
a lining will prevent the destruction of the holder, and the process may go on 
indeflnitely without interruption." After deserlbing his invention, he said: "I 
hâve described my process as preferably carried on by employlng a body of 
the ore itself to form the basin or réceptacle in which the électrodes are 
situated, between which the current flows through the ore for heating and 
electrolyzing the same. That spécifie invention, however, is not claimed herein, 
since it forms the subject-matter of patent No. 464,933, dated December 8, 1891. 
My présent invention is not limited to the spécifie character of the réceptacle 
nor the spécifie arrangements of the électrodes." Then follow the claims, of 
which the flrst was thls: "(1) The process of separating or disassociating 
metals from thelr highly refractory ores or compounds, nonconductors In an 
unfused state, of which the ores and compounds of aluminum are a tyite, which 
consists in fusing the refractory ore or compound progressively by a source 
of heat concentrated directly upon It, rather than by an extemal fumace, and 
as it becomes fused effecting electrolysis by passing an electric current there- 
through between terminais which are malntained in circuit with the fused bath, 
whereby the process is rendered continuons, substantiaJly as set forth." An- 
other of the patents obtained by Bradley was No. 464,933, issued December 8, 
1891. It was entitled, "Process of Obtaining Metals from Their Ores or Com- 
pounds by Electrolysis," and was based upon a dlvislonal application of his 
original application, the gênerai description of the process being that contained 
in the original application, with modifications made during its pendency. 
One of the amendments in the spécifications was this: "The body of unfused 
ore may either be formed into an unconfined pile, as in Fig. 1, or It may be 
contained In a réceptacle or box, 6, of any desired shape, so as practically to 
form a tank or holder lined of the ore itself, as in Fig. 2. Such a lining will 
prevent the destruction of the holder, and the process may go on indeflnitely 
without interruption." And he further expressly disclaimed the initial fusing 
.by an electric arc as a part of this invention, in the following terms: "I do 
not herein lay claim * * * to the process of obtaining metals from their 
ores or compounds * • * consisting in flrst fusing the ore or compound by 
the direct passage of an electric current therethrough, and then, while main- 
talning the fused condition by said current, also electrolytlcally deoomposing 
the ore or compound." And he also distinguished this invention from the one 
epecifically embodying his eleetroJytical process, by statlng that he did not 
"herein lay claim, broadly, to the process of obtaining metals from thelr ores 
or compounds consisting In malntainlng the ore or compound in a fused or 
molten condition by the passage of an electrical current therethrough, and elec- 
trolytlcally decomposing such ore or compound," since, as he says, he had made 
those the subjects of another application. Claims 1 and 2 of thls patent were 
as follows: "(1) The process of obtaining metals from their ores or compounds. 
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consisting: in passing an eleetric current through a fused portion of tlie ore or 
ccmpound contained in an unfused body or heap of said ore or compound. (2) 
The process of obtaining aluminum from its ores or compounds, consisting in 
passing an eleetric carrent through a fused portion of the aluminum ore or 
cortjpound contalned in an unfused body or heap of said ore or compound." 
StiJl another of the Bradley patents was No. 473,866, issued April 26, 1892, 
entitled, "Process of Obtaining Metals from Their Ores or Compounds," whieh 
States that it was "especially designed for the extraction of metals from 
aluminous and the liiie class of highly refractory ores or compounds, and their 
réduction to the metallic state,— for example, the extraction of aluminum from 
one of Its ores, say cryolite." In his application, in addition to the apparatus 
provided in his original spécifications, he states that he employs an auxiliary 
source of beat in the nature of blowpipe or similar flame projected upon the 
material in the vlcinlty of the électrodes, and Ijeeping up the fusion in that way. 
The nature of thls patent Is disclosed substantially by the folio wing, claim 1: 
"(1) The herein described process of obtaining metals from aluminous and the 
like class of highly refractory ores or compounds, whieh consista in fusing, 
and, when fused, establishlng an eleetric current through a bath of the material 
to be treated, and by such current, together wlth a blowpipe flame or otlier 
auxiliary source of heat concentrated directly upon the material treated, rather 
than through the walls of a fumace or cmeible, maintaining the fused bath 
of ore constant, and electrolyzing the same, as set forth." During the progress 
of the suit Grosvenor P.. Lowrey died, and it was revived In the name ot his 
exécuter, Francis P. Lowrey, who is the appelles in thls court. 

Loren Prentiss and E. N. Dickerson, for appellants. 
Robert S. Taylor, for appellee. 

Before LURTON, Circuit Judge, SEVERENS, District Judge, and 
HAMMOND, J 

SEVERENS, District Judge, havîng stated the case as above, de- 
livered the opinion of the court. 

The flrst of the questions presented by this record relates to the 
application of the rules of évidence in respect to the competency 
of proof of the prior and contemporaneous paroi negotiations of the 
parties, for the purpose of affecting the construction of the con- 
tract. The competency of such évidence dépends upon the nature 
of the proceeding and the purpose for whieh it is offered. If the 
proceeding is for the purpose of reforming the writing se that it 
shall truly express the intentions and purposes of the parties, such 
évidence is no doubt admissible, for in such a case the primary ob- 
ject is not to construe the contract, but to ascertain what the real 
contract was, to the end that, if the writing fails to express it, it 
may be reconstructed so that it shall do so. On the other hand, 
if the purpose of the suit is to enforce a written contract, whereby 
the writing is accepted as it stands and admittedly expresses the 
intentions of the parties, the gênerai and familiar rule applies that 
such prior and contemporaneous negotiations are not admissible to 
aiïect the construction of the writing. This rule is founded upon 
the presumption that the parties hâve gathered in and flnally put 
in form the resuit of the negotiations, the obvious purpose of the 
writing being to express in a deflnite and authentic form their final 
conclusions. The gênerai rule just stated does not, however, ex- 
clude proof of the facts and circumstances showing the situation of 
the subject-matter, and the relations of the parties thereto, or other 
facts and circumstances tending to throw light upon those Bubjects. 
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Such matters stand upon a différent ground from the mère negotia 
tions of the parties relating to the terms of the contract. la. the 
présent case the suit was not brought for the purpose of reforming 
the contract, and no question is made but that it is in the form and 
language in which the parties intended it. Both parties stand upon 
it as written, the controversy being onlv as to what the writing 
means upon the proper interprétation of its language. There is 
considérable évidence in the record to which the court can therefore 
give no weight, which relates to their negotiations before and at 
the time of the signing and delivery of the written contract. But 
we may regard such évidence as shows to us the situation of the 
matters contracted about, and how the parties stood in relation to 
them. The most material facts thus shown in the présent case 
are embodied in the preceding statement. 

Ooming, now, to the interprétation of the contract, it is con- 
tended on the part of the appellee that Bradley and Crocker, the 
parties of the first part in the contract, agreed to sell only such 
of their joint property as fell within the description of the sub- 
ject of their grant, that no express mention was made therein of 
any individual property of either of them, and therefore that Brad- 
ley's individual application did not pass. On the other hand, the 
appellants insist that the gênerai language employed, when con- 
sidered in the light of the évident purpose and the reasons of the 
parties actuating them, includes, not only the joint property of Brad- 
ley and Crocker of the kind described, but aiso the individual prop- 
erty of each of them of the same kind, by plain intendment. The 
court below held that the latter was the proper view to be taken of 
the question, and in that we concur. Undoubtedly, if there are in 
any such case no circumstances which would change the primary 
grammatical construction, the terms employed would support the 
appellee's contention ; but the grammatical rule raises only a prima 
facie presumption, and does not preclude the settling of the mean- 
ing by detracting somewhat from the exactness of the language in 
order to give effect to more cogent reasons of another sort. And 
the cases are very numerous in which this principle has been ap- 
plied, and the plural language of the agreement has been held to 
cover and include the singular also. "If two persons hâve goods in 
jointure, and give ail their goods, not only those they hâve in join- 
ture, but their several goods also, pass." The substance of the rule 
is stated in Co. Litt. 197a, and several cases are cited in the opin- 
ion of the court below in illustration and support of it. Justice 
Windham's Case, 5 Coke, 7b; Wharton v. Pisher, 2 Serg. & R. 182; 
Williams v. Hadley, 21 Kan. 350; Judd v. Gibbs, 3 Gray, 539; Von 
Wettberg v. Carson, 44 Conn. 289; Coffln v. Douglass, 61 Tex. 406; 
Shoe Co. V. Ferrell, 68 Tex. 638, 5 S. W. 490; Bank v. Beede, 37 
Minn. 527, 35 N. W. 435. The gênerai rule above invoked is one 
which is applied also in the construction of statutes. Black, Interp. 
Laws, 154, and the instances there given. 

It is conceded by counsel for the appellee that the référence in 
another place in this contract to "applications for patents made 
by E. H. & A, H. Cowles" would include the application which 
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was made by A. H. Cowles alone, although he says that if he were 
disposed to "stand upon a small point of verbal criticism lie could 
say that the latter application was net within the terms of the 
agreement in contre versy. We think that is a just as well as frank 
concession, and that the reason for it is equally applicable to the 
construction of the language we are now considering. 

Much stress is laid by the appellee upon the fact that the con- 
tract of May 18, 1885, did not in terms enumerate as coming within 
the grant the Bradley application, notwithstanding that it had been 
brought to the notice of the Cowles Company by the référence 
thereto in the Bradley and Crocker application, which was présent 
at the time when the contract was made. This référence to the 
Bradley application was made for the purpose of stating the dif- 
férence between that and the Bradley and Crocker application. In 
the référence, the gênerai characteristic of the Bradley invention 
was stated, but not the détails; and it is now strenuously insisted 
that the omission of any spécial mention in the contract of the 
Bradley application, whose existence was known, in connection 
with the fact that the Bradley and Crocker application is speciflcally 
mentioned, furnishes strong évidence that it was not intended by 
the parties that the Bradley invention should pass; and this con- 
sidération appears to bave had great weight with the court below 
in determining the construction which ought to be put upon the 
contract. 

Now, one of the applications of Cowles and Cowles, for a patent 
for improvement in electric smelting f urnaces, which had been flled 
on February 24, 1885, was pending at the time of this contract. 
The détails of the apparatus proposed by it were those suggested 
by their previous application, flled December 24, 1884, of which the 
one now mentioned was a divisional application. The claims were 
for combinations of such apparatus. After some changes in the 
spécifications and claims, it was declared at the patent office to be 
ready for allowance on May 1, 1885, but it was at the same time 
declared that the case must be withheld from issue, because of the 
fact that the main case was in interférence with the Bradley and 
Crocker application. And a little later, on May 6th, this Cowles 
application was declared suspended, because of the following facts 
stated in a notice directed to Cowles and Cowles, which stated that 
"the caveat of O. S. Bradley and B. P. Crocker, pending at the date 
of the flling of this application, is found to cover substantially the 
apparatus herein claimed; and, as provided by rule 19G the cavea- 
tors hâve been notifled to file a complète application. This appli- 
cation must be suspended in view of the above action." This noti- 
fication was mailed to Cowles and Cowles on May 7, 1885, and, by 
due course of mail, must bave reached them a week or more pre- 
vious to the date when the parties met and conclu ded the agree- 
ment of May ISth. And its previous réception was probably the 
reason for the mention of caveats as one of the class of things de- 
sired by the Cowles in a letter written to Bradley and Crocker, May 
11, 1885. The Cowles brothers must, therefore, bave had quite as 
ample notice, not only of the existence of the caveat, but of its sub- 
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stantial nature, as they had of tlie Bradley application and its con- 
tents. The Bradley and Crocker caveat, therefore, stood directly 
across the path of one of the Oowles applications, and was obstruct- 
ing the path of the applicants in the same way that the Bradley 
and Crocker application was obstructing that of another one. Yet 
the cayeat was not distinctly mentioned in the contract, aud Is not 
included, unless it is included in the gênerai terms. No one can 
doubt that the caveat must be regarded as within the scope of the 
contract. It is obvions, therefore, that the parties cannot be deem- 
ed to hâve exclnded inventions and olaims siniply because they knew 
of their existence and did not include them in terms. 

The above-mentioned argument of the appellee appears to hâve 
had much weight with the court below in determining the proper 
construction to be put upon the contract; for, as we gather from 
the opinion there given, it was the main considération upon which 
the court held that the parties did not actually suppose that Brad- 
ley's invention was included. 68 Ped. 368. It is probable that the 
condition of the case on the application of Cowles and Cowles of 
February 24, 1885, at the date of the contract, was not brought to 
the attention of the court, as no référence was made thereto in its 
opinion. The manner in which this caveat was dealt with in the 
contract confirms the impression which is strongly induced by the 
gênerai and sweeping terms of the contract as a whole when con- 
strued in the light of existing facts, that impression being that it 
was the purpose of the parties to bring under the opération of the 
contract every existing thing in the nature of inventions and appli- 
cations which might tend to defeat any of the Cowles inventions 
and applications. Again, it is urged that the référence to the Brad- 
ley application in that of Bradley and Crocker indicated to the 
Cowles brothers that the Bradley invention was so far off from their 
own that it was of no importance for them to acquire it, but we do 
not think that such was the probability. On the contrary, we think 
that that référence bore on its face the signal of danger. It is 
stated that in that application Bradley had described "an electro- 
metallurgical process in which an electric current is employed to 
perform two functions: First, to eflect an electrolytic disruption 
of the materials treated ; and, second, to supply the beat necessary 
to maintain said materials in a fused state while they are being 
electrolyzed." Now, to a man having the familiarity with the sub- 
ject which the Cowles brothers possessed, it was apparent that this 
process contemplated an opération which in its nature essentially 
consisted of a transposition of the two opérations mentioned in this 
référence; for the material must flrst be fused before the electro- 
lytic disruption could occur, that being necessarily a secondary ef- 
fect. They knew that in their own applications for a similar pro- 
cess it had been stated that in some circumstances, depending upon 
the conductivity of the materials treated, no carbon or other inde- 
pendent material was employed as an agent in the opération, but 
the process was performed by the direct application of the current 
to the subject-matter to be reduced. It seems to us, therefore, 
that, if there is any inference to be derived from the probabilities 
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of the case upon this aspect, it is clearly against the party who now 
seeks to make use of it. Tlie resuit is that it must be held that 
the individual application of Bradley then pending in the patent 
ofSce was included in the grant, if it is, in other respecta than with 
regard to its ownership, within the description of the things in- 
tended to be conreyed. 

A point is made upon the descriptive words of the grant, "dis- 
coveries and inventions relating to electric smelting processes," 
and the endeavor is to establish that Bradley's process is not cor- 
rectly described if we designate it as "electric smelting," and there- 
fore was not included. But we think it was an apt and proper 
description of it. It was performed by electricity, and that was 
the feature of it which distinguished it from the old methods of re- 
ducing ores. By using the current the ore was "smelted." By 
the définitions of the dictionaries the word "smelting" is shown to 
be sometimes employed to signify siraply "melting," "fusing," and 
sometimes, and more commonly in its practical sensé, to mean the 
réduction of ores by melting them in the présence of some agent 
which would react upon the compounds of the ore when fused, and 
thereby separate them. Such a reagent is carbon. But if in Brad- 
ley's process the one agent performed both functions by melting 
and decomposing the ore, we can see no reaaon whatever for giving 
it a name which should also indicate the secondary effect in the pro- 
cess any more than it was necessary in the old art to include it in 
the désignation. The term "electric" sufQciently distinguished it 
from the older method, for in itself it carried the idea of fusing and 
clectrolyzing, both being its well-known functions. Because a dif- 
férent agency was employed to effect one of the things done in the 
opération would not alter the gênerai character of the whole pro- 
cess, to which the comprehensive characterizing of "smelting" in 
the sensé of "réduction" would fitly be applied. 

The Bradley process was not less appropriately described as an 
electric smelting process than that of Siemens by the electric arc. 
At the hearing there was exhibited to us the work of Dr. Urban- 
itzky, originally in German, entitled "Electricity in the Service of 
Man." This was subsequently edited by Dr. Wormell, and was re- 
published in English with an introduction by Perry, in 1886, at 
London and New York. In this work Siemens' process is described 
as "electro-smelting." The indications are quite strong that the 
court below was in error in supposing that even as early as 1885 
the process of reducing metals by electricity was not denominated 
"electro-smelting." 

This brings us to the question of the interprétation of the fol- 
io wing language in the contract: 

"And ail applications now pending and caveats on flle In the United States 
patent ofBce relating to electric smelting processes and furnaces which do or 
may interfère with any application for patents made by Eugène H. Cowlea 
and Alfred H. Oowles, of Oleveland, Ohlo, now pending in the United States 
patent ofBce." 

It is urged upon us that we should accept as a test in the con- 
struction of this language that the parties intended it to be em- 
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ployed in a sensé restricted to its technical signification, — such a 
signification as would be given to the same expressions in the pat- 
ent office. This is based upon tlie suggestion tliat they were scien- 
tific men dealing with a scientific subject in tlie crisis of an inter- 
férence. But, wlien we attend to ail the circumstances, we doubt 
wbether such a mode of dealing with the construction of the con- 
tract would be just, although in the end it does make a vital 
différence whether we adopt the test suggested or not. It is to be 
observed that one of thèse parties was a corporation which was just 
being launched upon a manufacturing business. The patents which 
it was expected would be obtained upon the inventions which it had 
secured were an adjunct necessary to their business opérations. 
The Company was buying its peace, and endeavoring to obtain and 
secure an indubitable title to the inventions which they intended 
to employ. They were not engaged in a hand to hand contest in 
the patent office or in the courts. They were endeavoring to so 
shape their affairs as to relieve themselves from the necessity of 
making such contests. They stood outside of any such place of 
controversy, and were dealing with the subject-matter on business 
principles. For thèse reasons we think there is much reason for 
believing that when they employed the gênerai language, ail inven- 
tions and discoveries, patents, applications, and caveats, which did 
or might interfère with their own applications for patents, they in- 
tended to gather in ail which the other party had which would fur- 
nish any reasonable ground for claiming that they infringed. Thèse 
facts and reasons are equally well calculated to show that the other 
party had an équivalent intention in making the grant; or, at ail 
events, that they must hâve known that that was the understand- 
ing of the grantee when they closed the contract, and this would 
bind them to the agreement having that interprétation. It is a 
well-established doctrine that a party must be deemed to hâve as- 
sented to the contract in such a sensé as he knew the other party 
intended it to signify, grovided the language employed is capable 
of such a meaning. And we hâve no doubt that for the purpose 
of construing this contract we must suppose that the parties intend- 
ed to deal with existing things, and in the form and character in 
which they existed. The leading purpose was to clear the way of 
ail obstructions, so that the Cowles applications might proceed 
without any coutest on the part of the other parties, with whom 
they were making the contract It is difflcult to suppose that thèse 
purchasers were intending to secure what might ultimately be de- 
termined to interfère with or defeat their claims, either upon a con- 
test in the patent office or by judicial decree, as the resuit of litiga- 
tion. It would rather seem that the proper test to be applied in 
the solution of the question, whether any invention or any appli- 
cation is to be included within the terms of the grant, is this: wheth- 
er the invention or application was of such a character that it might 
interfère with the prosecution of their own applications; and by 
that we mean, of course, not an obstacle which had no substance 
or foundation on which a contestation could reasonably be based, 
but such as would fumish a reasonable ground for raising a con- 
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troversy. We do not find it necessary, however, to give the con- 
tract so broad a scope. In our opinion it did, without doubt, in- 
clude ail inventions and applications of Bradley and Crocker which 
would in fact afEord sufflcient ground for declaring an interférence 
or would tend to defeat a patent on any of the Cowles applications 
if such a patent should, without any declared interférence, be is- 
sued. Any other construction more favorable to the appellee would 
tend to defeat the leading and manifest purpose of the whole trans- 
action. 

The appellee contends that the words "which do or may inter- 
fère" hâve relation back to ail of the preceding subjects of the 
grant, and include the words "discoveries and inventions." On the 
other hand, the appellants contend that they refer only to the words 
immediately preceding, "and ail applications now pending and 
caveats on file in the United States patent office relating to electric 
smelting processes and furnaces." It must be confessed that the 
question is somewhat doubtful. In support of the appellants' con- 
tention that it relates only to the immediately antécédent words, 
it may be observed that it was known that there were applications 
and a caveat of the other party on file in the patent office relating 
to the subject. They also had in mind that the Cowles brothers 
had applications there. Thèse properties were, therefore, of the 
same sort. And if we were to assume that the parties were dealing, 
as contended, "in the atmosphère of the patent office," the language 
employed would be apt and technical to describe the things "which 
do or may interfère"; whereas, using the language in the meaning 
which it has in the patent ofSce, it would be a bungling and unusual 
expression to speak of "discoveries and inventions" as interfering. 
But as we are not disposed to interpret this contract strictly in the 
way in which such terms would be employed in the patent office, for 
reasons which are elsewhere explained, we are inclined to think, 
upon considération of the leading object which the parties had in 
view, which was to clear the way for their own inventions and ap- 
plications, that the limiting words "which do or may interfère" 
were intended to apply to ail of the things granted, which are men- 
tioned in this paragraph, except perhaps the Bradley and Crocker 
application mentioned in the subséquent clause. For this reason 
it becomes necessary to détermine whether the Bradley application 
was one which did or might interfère with any of the Cowles appli- 
cations. 

We are not required to pass upon the validity of the patents in- 
volved in this suit, or of any of them. There is no issue of that 
kind before us, and we shall go no nearer to such a décision than 
the détermination of the issue hère made requires. The comparison 
of one patent with another, for the purpose of determining their 
substantial identity, is essentially one of a comparison of claims, 
though the spécifications may be referred to, within limited bounds, 
for the purpose of construing the claims themselves. As we think 
that the contract in question must be deemed to refer to things as 
they then existed, we think the comparison should be made of the 
spécifications and claims made by the parties as they stood at that 
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time, though we may refer to what bas since been done upon the 
footing of those applications as illustrating their capacity. Con- 
sidering that no patents had been issued, and the claims migbt be 
modified and put in any form which the spécifications warranted, 
it is necessary to examine the spécifications themselves for the pur- 
pose of showing what the real nature of the application was, and it 
is not of immédiate conséquence what the then pending claims were. 
Eeferring to the original application of E. H. and A. H. Cowles, 
flled December 24, 1884, it is seen that the invention related to im- 
provements in electric furnaces and also the method of operating 
them. The gênerai idea disclosed was that of the réduction of 
metallic ores and compounds by passing an electric current there- 
through. In carrying out this gênerai purpose it was stated that 
the material to be treated should be pulverized and mixed with pul- 
verized carbon, but it was also stated in the spécifications that the 
carbon need not be supplied where the ore or other material being 
treated had sufficient conductivity whereby to carry on the opéra- 
tion. Taking thèse two parts of the spécifications together, it re- 
sulted in this: that the carbon would be used wherever it was 
found to be a necessary adjunct, and this would dépend upon the 
particular ore or compound that was being reduced. The employ- 
ment of the carbon was not, therefore, made an essential part of 
the process. And, further, by an amendment which had then been 
made, the proportion of carbon in any case had been made indeter- 
minate. By another amendment the degree of pulverization was 
rendered immaterial. 

In the claims as they originally stood, the third claimed simply "for 
a combination with the two électrodes placed at opposite sides of 
the furnace chamber of a mass of granular or pulverized material in- 
terposed between the same." Tlie sixth was "for a process which 
consisted in pulverizing the ore and introducing the pulverized ore 
in a dry state within the circuit of an electric current, by means of 
which the ore is reduced." Thèse claims, however, were introduced 
before the amendments above referred to were made. Thus it will 
be seen that the spécifications were of such a character as that it was 
compétent, upon the basis of them, to claim the process of reducing 
metallic ores or compounds by bringing them between the électrodes 
of a dynamo-electrical machine, and passing through them the cur- 
rent, using carbon or not, as the character of the material made 
expédient. Whether such claims would be valid or not, it is not nec- 
essary hère to inquire. Even before the making of the contract, such 
claims were in fact made in the applications; and there can be no 
question that the parties engaged in the purchase and sale of thèse 
inventions and applications, for the purpose of taking them out of 
the way, apprehended that such claims might properly be made and 
were tenable. 

Eeferring, next, to the application of February 24, 1885, by the 
Cowles brothers, it is found to hâve been a divisional application, 
founded upon the one just considered. This was for so much of the in- 
vention stated in the original spécifications as related to the apparatus. 
The matter of it is not very material to the présent purpose, but il ilhis- 
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trates the flexibility of the proceedings in the patent oSice upon ap- 
plications for patents therein pending, and it related to a class of in- 
ventions wliere the apparatus suggests the process. Another applica- 
tion was flled by A. H. Oowles, on May 15, 1885. It related to im- 
provements in electric fumaces, and the method of operating the 
same, and the spécifications showed both the apparatus and the 
method. Thus, although his claims were for combinations. of the 
apparatus, the spécifications also contained the grounds for a patent 
for a process; and, eventually, the patent issued upon this applica- 
tion aetually covered both the apparatus and the process. Let ua 
turn for a moment to thèse claims which were finally allowed and 
made the substance of his patent. It is material to observe in this 
connection that both in the spécifications and claims of this patent 
the necessity for mixing carbon or any équivalent substance with the 
ore was expressly negatived; for he states in the spécifications that 
"this [referring to the charge] consists ordinarily of electrical résist- 
ance material, such as electrolyte carbon, and the ore to be reduced, 
* * * but in some cases pulverized ore alone is used, when it is a 
sufflcient conductor of electricity." And his first claim was "for the 
method of smelting ores and other substances by the incandescence 
of an electrical résistance material contained in said substances or 
mixed therewith, which consists in first bringing a limited quantity 
of the material to be treated between a pair of électrodes, and then 
gradually increasing the quantity of such material by causing the 
électrodes to recède," etc. The same observation may be made upon 
this as was made upon the application filed Deceïnber 24, 1884, viz. 
that the employment of the carbon was not made essential to the 
process, but was left to the varions requirements of the use, and the 
extent of its employment left to the judgment of the operator. 

Considering next the Bradley application of April 23, 1883. It is 
seen to hâve been for an electro-metallurgical process. The first 
step in the process which he described consisted in piling upon a 
hearth a heap of ore in the form of a truncated cône, making a basin 
in the top of the heap. He then took the two électrodes connected 
with the wires running f rom the dynamo-electric machine, and, bring- 
ing them near together, plunged then into the ore at the bottom of 
the basin, where, by reason of their proximity, an electric arc would 
be formed producing intense heat, and thereby melting the imme- 
diately adjacent material. As the ore melted, the électrodes were 
moved farther apart, whereupon the arc ceased, and the current, in- 
stead of passing between the lumps or granules of the material, passed 
through the mass which had become melted, whereby heat was gen- 
erated serving to keep the mass molten; the resuit of which would 
be to melt down the other parts of the ore adjacent to that already 
melted, the electrolytic action of the current going on simultaneously 
after the initial fusion by the arc had been accomplished. Aecord- 
ing to the idea of the inventor, the concurrent fusing of the mass and 
the electrolyzing of the same would be continued until the opération 
ceased. It was also suggested that the opération might be continu- 
ous, and only needed the addition of fresh ore. He also indicated in 
his spécifications an advantage iu thus fusing the ore within a 
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body of ore which remaîned unfused, in that it saved the walls of the 
crucible or other containing vessel in wbich such opérations had 
generally been performed from the very serions corrosion, cracking, 
and crumbling resulting from the action of liberated gases and the 
intense beat. Taliing this process ail in ail, it would seem, at least 
to one not thoroughly acquainted with what had already been accom- 
plished in the réduction of ores and metallic compounds by electricity, 
to bave been one of great merit. But the researches of Sir Humph- 
rey Davy, Siemens, and other scientific men had already made a con- 
sidérable advance in developing this new art. This application of 
Bradley's contained matter upon which were founded claims of many 
sorts, and was divided into three distinct lines; but up to May 18, 
1885, it continued a single application. The claims appended orig- 
inally to this application made no mention of any method of initially 
fusing the ore, but started the process upon wliich his claims were 
founded by treating the mass of ore as already fused, as is shown by 
his claim 1, which in this respect is a sample of ail : "(1) The process 
of obtaining metals from their ores or compounds which consists in 
treating electrolytically a fused mass of ore contained in a basin or 
réceptacle formed of the ore itself." What appears prominent in 
the above spécifications and claims was Bradley's idea of employing 
the electrolytical power of the current to the ore, whereby tlie meta! 
sought was disrupted from its compounds. It is évident that he did 
not himself fully understand the peculiar détails of the action of the 
current upon the material; and he seems to hâve supposed that some 
other agency was at work than mère beat and atomic disruption 
thereby, or, if not, that some chemical agency was in opération; for 
he changed the statement of the gênerai character of his invention 
by adding the words "or electro-chemical" after the word "electro- 
metallurgical" as it originally stood, and also said: ''It is obvious 
that other chemical and metallurgical processes may be carried on 
according to my invention." But this is pot very material. He 
also amended his spécifications by saying: "It is also évident that 
varions forms of furnace, built of varions materials, may be em- 
ployed witliout departing from my invention." He amended his 
claims, and it is important to refer to thèse claims as amended, in 
determining what the parties intended to sell to the Cowles Electric 
Smelting & Aluminum Company, for they were the existing claims 
at that time. The first claim was simply "for a process in which the 
required beat as well as the electrolysis is produced by means of an 
electric current or currents." The second "for the process of electro- 
lyzing materials in a state of fusion in which the beat required is 
produced or supplied by means of the current which is employed to 
effect the electrolysis." The third: "The process which consists in 
employing an electric current sufflciently powerful, not only to efifect 
the electrolytic décomposition of the ore or compound treated, but 
also to develop by its passage the beat required to fuse said ore or 
compound and maintain it in the state of fusion." The rest of the 
claims were of a somewhat similar character, with some slight 
changes, except that in some of them he included the unfused sur- 
founding ore as a réceptacle in which to carry on the process. 
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We might stop hère for the purposes of the intended compari- 
son, but the subséquent history of this application and its flnal 
development is proper tp be considered for the purpose of showing 
what interférence with the Cowles applications this application of 
Bradley's and the invention supposed to be embodied in it might 
create. In 1887 Bradley again took up the proceedings upon bis 
original application. It was divided into three, two oiïshoots from 
the original having been started, and ail three were carried througb 
to patents. It would be tedious to follow each successive step. 
The application went through successive métamorphoses, until it 
flnally emerged in three separate patents; but there was continuity 
of the essence of the invention. The patent issued upon the orig- 
inal application was for a "process of separating metals from their 
highly refractory ores, nonconductors in an unfused state, which 
consists in fusing the ore progressively by a source of beat concen- 
trât ed directly upon it rather than by an external furnace, and, as 
fusion takes place, effecting electrolysis by the electric current car- 
ried through it." The use of the body of the ore as the réceptacle 
in which the process should take place was expressly stated to be 
not claimed, and so, also, the spécifie arrangement of the électrodes. 
The patent issued upon the first divisional application struck off 
was for a process of obtaining metals from aluminous and similar 
ores or compounds, and consisted in fusing and when fused establish- 
ing an electric current through a bath of the material to be treated, 
and by the current and some auxiliary source of beat ail concentrat- 
ed directly upon the material treated, rather than through the walls 
of a furnace or crucible, maintaining the ore in fusion and electro- 
lyzing it. In the spécifications the réceptacle in which the process 
should occur was expressly excluded, though a lining by using the 
unfused ore for that purpose was retained, and it is again stated 
that other chemical and metallurgical processes might be carried 
on according to that invention in substantially the same manner. 

The patent founded upon the second of the divisional applications 
was, quoting the first claim therein, for: "(1) The process of obtain- 
ing metals from their ores or compounds consisting in passing an 
electric current through a fused portion of the ore or compound con- 
tained in an unfused body or heap of said ore or compound." It 
was stated in the spécifications that the body of unfused ore«might 
either be formed into an unconflned pile, or in a box or tank lined 
with the ore itself, and it was stated that by adding to the mass 
of the ore the process might go on indeflnitely. There is no men- 
tion of the initial fusing as one of the steps of the process, and 
there was an express exclusion of it in the statement preliminary 
to the claims. That process, including such initial fusing, was 
made the subject of another patent, which latter fact has been al- 
ready shown by the référence to the patent which we hâve just pre- 
■^iously considered. Nor is there any mention made in the first two 
claims of any electrolyzing process, unless it is to be implied as a 
resuit of passing the current through the fused ore. Thèse claims 
speak of the process being performed in the material contained "in 
an unfused body or heap of ore." As the containing ore serves 
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only the purpose of a réceptacle, it would seem that so much of tlie 
claims is merely structural. Wlien employed as the lining of the 
tank according to the spécifications, the unfused ore perforais pre- 
cisely the same function as the lining of the tank in the Cowles 
patent, 319,945, which is for a structure and not for a process. But 
we will not stop to dwell upon this. 

Recurring to the situation of the applications of the several par- 
ties, it is impossible for us to hold that the Bradley patent was not 
or might not constitute an interférence with any of the Oowles ap- 
plications. Without referring to ail of the points upon which colli- 
sion might occur, and we think in fact existed, it will be sufflcient 
to compare the applications of A. H. Cowles and its original claims 
with that of Bradley, as his application stood when the contract 
with which we are dealing was made. We hâve already pointed 
out the characteristics of thèse two applications. In each of them 
the process consisted of reducing ores and metallic compounds by 
depositing the material to be treated between the électrodes of a 
dynamo-electrical machine, and passing therethrough the electric 
current. After the initial fusing, — which for the purposes of the 
comparison may be laid out of the case, because it was not made 
essential to the Bradley claims as they then stood, — ^the melted 
ore in the Bradley process between the pôles became the same elec- 
trolyte as in the Cowles process, when the latter process was ap- 
plied to ores or other materials possessing in themselTes suiBcient 
conductivity, and probably also when applied to ores or materials 
with which carbon or some équivalent substance would be advan- 
tageously intermixed; because we are satisfled that in this Cowles 
process, whenever the carbon sbould be employed, after the initial 
fusing the current would pass between the électrodes in large meas- 
ure through the fused ore by reason of the breaking up of the con- 
tinuity of its paths through the carbon by the progressive destruc- 
tion of the carbon and the gathering of the métal upon the surfaces 
of the granules, and because also the paths thus made would ofEer 
less résistance to the current than the surrounding mass of carbon 
and unfused ore; and more especially would this be so if the pro- 
cess was applied to the réduction of highly refractory ores, where 
the great beat to which the materials must be subjected would ren- 
der the conductivity of the molten mass approximately that of the 
carbon, and thus the carbon and the material would become a 
homogeneous mass with respect to its conductivity. But, be that 
as it may, it is enough that with respect to the two processes they 
were not only alike, but identical, in some of thelr applications. 
It is said that there are no ores with respect to which the Cowles 
process would be a successfully operative one without the carbon. 
But, if the initial fusing be ignored, Bradley's must be equally so. 

Referring again to the first claim of the patent to A. H. Cowles, 
it is readily seen that it in fact includes the whole of Bradley's pro- 
cess, initial fusing and ail. "It consists in flrst bringing a limited 
quantity of the material to be treated between a pair of électrodes." 
He says, in his spécifications, that at the start the électrodes are 
placed near together. This is exactly what Bradley did, and for 
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the same purpose. It is not material to know whether, at this 
stage, the current passes in thèse processes by an arc or not. The 
step in the process being the same, and the resuit the same, it is 
inferable that the mode in which the current passes is the same 
in both processes. Then, following the above quotation of the 
Cowles claim, he adds: "And then gradually increasing the quan- 
tity of such material by causing the électrodes to recède from each 
other." This again is what Bradley does, and thèse two steps con- 
stitute the substance of the process of each of them. Suppose that 
Bradley had never disclaimed the initial fusing, and had obtained 
only a patent for his process including that, and Cowles under his 
patent had gone into the business of smelting ores which do not re- 
quire the aid of carbon, can it be doubted that he would hâve in- 
fringed the Bradley patent? It is difiBcult to see how anything 
even plausible could be said in his défense. 

Strenuous effort is made by counsel in behalf of appellee to demon- 
strate that the leading idea of the Cowles application consisted in 
the distinctive part of his process which employed the use of carbon 
intermingled with the ore to serve as a résistance material to gen- 
erate heat, or to act as a chemical reagent to absorb the extraneous 
compounds. We think it may be doubted whether this was so, be- 
ing made, as it was, a contingent élément in the process. But, as- 
suming it to be so, it must be answered that, although it was the 
leading idea, that idea did not constitute the limits of his invention 
any more than Bradley's idea of initial fusing by the electric arc, 
or the use of the unfused body of the ore for a réceptacle, or the 
electrolytical process of Bradley, constituted his invention. As a 
matter of fact, we hâve no doubt that Bradley's leading idea was 
the application of the electrolytical agency of the current in his pro- 
cess; but, if it were held that the other features of his invention 
were thus to be excluded, it would make havoc with most of the 
claims in his patents. And we are constrained to think that too 
much importance was attached in the court below to the results 
of the comparison of the supposed leading ideas thus made. The 
efficiency of the electric current to break up and separate the chem- 
ical compounds of a fused mass of ore by maintaining the current 
through it is a faculty of the current itself, inhérent and indivisible. 
Bradley's idea of separating it from the factor itself, and exalting 
it into an independent élément or step in his process, was a merely 
fanciful one. The actual process which he described necessarily 
involved it, just as the Cowles process also did. The process being 
the same in other regards, and ail the conditions being substan- 
tially alike, the electrolyzing énergies of the current would operate 
in a similar manner and produce the like results. Counsel for the 
appellee states the plain truth when he says that "the passage of an 
electric current through a fused metallic compound is bound to 
produce electrolysis in amount proportional to the volume of the 
current passing." 

There is no room for distinguishing them in this respect. It was 
not necessary that Cowles should hâve known how the current 
acted in effecting the réduction, or what peculiar power or energy 
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of the current eflected the resuit. Eames v. Andrews, 122 U. S. 40, 
7 Sup. et. 1073. The patentée of an invention of a process is en- 
titled to the beneflt of ail which his process will accomplish. Dis- 
coveries of natural forces or of their laws are not the subjects of 
patents. It is only the employaient of such forces by invented 
means, for useful purposes, which gives the inventer any standing 
ground. O'Eeilly v. Morse, 15 How. 62. And an inventer is enti- 
tled to claim for ail the capabilities of his process, however promi- 
nent he may hâve made any single idea embodied therein. Further, 
to distinguish between thèse leading ideas, it is urged that the idea 
prominently set forth in Bradley's application was that of the em- 
ployment of electrolysis in separating metals from the other élé- 
ments in ores and compounds, and we are satisiied that the fact 
in this regard is as claimed, and that Bradley had conceived the 
idea of promoting this agency of the electric current, and making 
it the characteristic feature of his invention. But we think there 
is nothing of substance in it which saves his invention from inter- 
férence with the Cowles patent. Inasmuch as the Cowles process 
necessarily employed the electric current, it necessarily employed 
that which was inseparably incident to it. 

Disregarding, then, the initial fusing, which Bradley himself dis- 
regarded in his original claims, and as well also in the daims in some 
of his patents; and disregarding the employment of the carbon ré- 
sistance material, as Cowles did in some of his claims; and seeing also 
that electrolysis is not an élément, but a mère incident, to one of the 
factors employed in both the Cowles and Bradley inventions, — we 
should flnd that their processes were not merely similar, but identical. 
But complète identity is not necessary. As was stated by Mr. Jus- 
tice Curtis in Winans v. Denmead, 15 How. 330 : 

"If the machine complalned of were a copy, In form, of the machine described 
In the spécification, of course, it would be at once seen to be an Infrlngement 
It could be nothing else. It is only Ingenious diversitles of form and propor- 
tion, presenting the appearanee of something unlilve the thing patented, which 
give rise to questions; and the property of inventera would be valueless, if it 
were enough for the défendant to say: 'Your improvement consisted in a 
change of form; you descrlbe and claim but one form; I hâve not taken that, 
and so hâve not infringed.' " 

This was said in a case where the original patent was for a cylin- 
drical ore body in a railroad car, where the structure held to infringe 
was hexagonal. But it is equally applicable to inventions for pro- 
cesses. The patentée is entitled to claim, not only that which he pre^ 
cisely claims, but, where he claims for a combination or process em- 
bodying the use of certain éléments, his claims will include such com- 
binations and processes as adopt substantially the same means; where 
the variation is only such as common intelligence in that art would 
suggest. Incidental appliances in operating the substantial means 
invented would not prevent a second patented intention from infrin- 
ging upon the ûrst. The language of some of the Bradley claims is 
broad enough to admit the admixture of carbon, if his invention was 
a primary one, and the employment of carbon was a mère auxiliary 
of the current in efEecting the réduction, according to the doctrine of 
Machine Co. v. Lancaster, 129 U. S. 263, 9 Sup. Ct. 299; Proctor v. 
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Bennis, 36 Ch. Div. 740; McCormick Harvesting Mach. Oo. t. C. 

Aultman & Co., 16 C. C. A. 259, 69 Fed. 371; and kiiidred cases. 

This record is not made up for the purpose of enabliug the court 
to décide how far the Bradley invention advanced the prior art. If 
it was ail he claimed for it, it flrst supplied the efficient means of 
reducing to the service of the public an agency of great power and 
value in a highly important industry, To such an invention the 
courts will give precedence according to its breadth, and will treat 
ail modifications of it which involve only the exercise of the ordinary 
skill and learning of that art as comprehended in the invention. And 
having regard to the Bradley patents, it seems not too much to say 
that if the claims are valid for what they import, and so hâve priority 
in the field occupied by them, they would be entitled to a large 
privilège. The testimony before us shows that, vyhen the Cowles broth- 
era brought out their invention designed for a similar purpose, its 
novelty and importance were recognized by scientiflc and practical 
men, and it was made the thème of discussion and congratulation 
in leamed societies. 

The rule to which we hâve above adverted is illustrated by the well- 
known case of Tilghman v. Proctor, 102 U. S. 707, in which the 
patent alleged to hâve been infringed was for a process of obtaining 
fat acids and glycérine from fatty substances. In describing his 
process Tilghman had stated that it consisted of subjecting a mix- 
ture of fat and water in certain proportions to the action of beat 
and pressure. After deciding the patent to be valid, the court con- 
sidered the défense of noninfringement. There were several grounds 
taken by the défendant in support of that défense, one of which was 
that the défendant addéd to the mixture of fat and water from 4 
to 7 per cent, of lime, which it was claimed stimulated the union of 
the éléments in the mixture. This it was claimed distinguished 
their process from that of the complainaat. But this contention did 
not prevail. The court, by Mr. Justice Bradley, said : 

"They use water In admixture with fat, heated to a liigh degree, far above 
the boiling point, and yet subjeeted to snch pressure as to prevent thè water 
from being eonverted into steam; and though they may also use other things 
at the same time, which other things may fadlitate the opération, or render 
a less degree of heat necessary than would be required when water alone is 
used, and thus aetually improve the process of Tilghman, yet this process is 
Included In their opération, and forms the basis àt it. It is idle, theref ore, to 
say that they do not Infringe Tilghman's patent. It is unnecessary to dé- 
termine what précise part the lime used by the défendants plays in theàr pro- 
cess; whether, as the complalnant contends, it saponifies the fat to a certain 
extent, leaving the remalnder to be acted upon by the water alone purely after 
the process of Tilghman; or whether, as the défendants contend, the lime pro- 
duces a more perfect and active commlxture of the fat and water, or prédis- 
poses the fat to unité with the requlsite éléments of water necessary for pro- 
duoing glycérine and the fat acids. In either case, the process of Tilghman, 
modlfled or unmodifled by the supposed improvement, underlles the opération 
performed In the defendant's boilers." 

And in the case of the driven-well patent (Eames v. Andrews, 122 
U. S. 40, 7 Sup. et. 1073), which was also for a. process, there was a 
similar ruling. The suit was brought upon a reissued patent. One 
of the défenses was that the claim sued on was broadened in the re- 
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issue. This was rested upon the fact that the original spécifica- 
tions and claims in express terms limited the process to "places where 
no rock is to be penetrated," whereas in the claim of the reissued 
patent there was no such limitation. But the court held there was 
no substantial différence between the two when read with référence to 
the subject-matter and in the light of facts known to those informed 
upon the subject. It was known that, if rock should be met with in 
driving, the process must be supplemented by drilling, which, al- 
though a distinct opération, was one which would occur to the com- 
mon understanding as a means of helping ont the opération when 
that was embarrassed by unusual difflculties. And it was held that 
this did not change the substantial nature of the process. Said the 
court, by Mr. Justice Matthews: 

"It does not foUow, elther from tlie amended or the original patent, tliat a 
drlven well, aecording to tlie process descrlbed, may not be constructed and 
operated, notwithistanding in its construction some rock lias to be penetrated. 
There may be a layer of rocli on the surface. When this is removed or eut 
through, a driren well may then be constructed tn the space thus uneovered 
from the obstruction. So, if a stratum of rock is met in the course of driving 
the rod or tube, that layer may be penetrated, not by driving the rod or tube 
through It, but by other usual means of borlng and drilling. After it is passed, 
the rod or tube, having been Inserted in the opening made through the rock, 
may then be driven in the usual manner through the remalnder of its course 
until it reaches a water-bearing stratum Of earth, as if no rock had been met 
In ifcs passage." 

Taking the drawing accompanying the Oowles spécifications, which 
illustrate not only the apparatus but by clear suggestion the process 
itself, it is évident that a person ordinarily skilled in the art would 
bave no difflculty in constructing it upon the spécifications of the 
Bradley application. There is a box or tank having a lining for the 
purpose of saving the walls from injury, the two électrodes running 
through the opposite sides of the box and made adjustable so that 
their extremities could be brought close together or moved apart as 
the requirements of the opération would indicate, and the material to 
be operated upon located between the électrodes and in contact there- 
with. The material might be ore and carbon mixed, as shown in the 
diagram, or it might be tiie material alone, aecording to its nature. It 
is an established rule, for the purpose of determining whether there 
is a substantial identity or equivalency of two inventions, that we may 
apply this test, and inquire whether the construction which is alleged 
to infringe may, by the skill of one conversant with the art, be built 
upon the spécifications of the patent said to be inf ringed. 

Something is sought to be inferred from the subséquent conduct of 
the parties to aid in the construction of the contract. Where the 
instrument is of dubious import, proof of this kind is receivable in or- 
der to show in what sensé the parties understood it. But such proof 
is liable to open up a controversy iu regard to what the conduct of the 
parties really was, and can only be resorted to when the contract, read 
in the light of surrounding facts, leaves the construction in doubt. 
But, if such doubt existed in the présent case, the action of the parties 
hère referred to gives nearly equal ground for opposite conclusions. 
It is urged that the Cowles Electric Smelting & Aluminum Company 
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did not prosecute the Bradley application, but allowed it to lie dor- 
mant in the patent office for many years. On the other hand, Bradley 
himself did not move again upon it for nearly two years after the con- 
tract was made. And we think it may fairly be said that the Cowles 
Company, flnding their own and that of Bradley and Croeker sufflcient 
for their purposes, had no spécial requirement for the Bradley ap- 
plication, which at that time stood rejected, though such rejection was 
not final. While, on the other hand, il Bradley supposed his own ap- 
plication still available for his own advantage, it is somewhat singular, 
knowing that it related to a then rapidly-developing industry, he 
should hâve left it so long neglected. Bradley claims that his process 
is capable of being carried on continuously by simply adding unfused 
ore, but there is the same capacity in this respect in the Cowles pro- 
cess. In either of them, by tapping the tank or other containing ves- 
sel at or near the bottom and making provision for a constant supply 
of material by any common method, the process could be continued in- 
deflnitely. Such suppléments would not alter the process itself, and 
would indeed be only such as ordinary skill would provide if it should 
be found désirable to employ them. Upon the whole case, we are 
satisfled that the inventions covered by the Bradley application were 
intended to be included by the terms of the contract; that Bradley's 
unauthorized proceedings thereon, whereby he procured his patents, 
must be heïd to inure to the beneflt of the Cowles Electric Smelting & 
Aluminum Company. The resuit is that the decree below should be 
reversed, the original bill dismissed, and the relief prayed by the cross 
bill should be granted. 
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(Circuit Court of AppeaJs, Nlnth Circuit. February 23, 1897.) 

No. 196. 

Patents— Inpkingement — Coal Screeks. 

The Roberts reissue, No. 7,341, for an Improvement In coal screens and 
chutes, is not Infringed by an apparatus lacklng the réservoir whlch Is the 
principal feature of the Roberts patent, and controUing the flow of coal 
only by the use of gâtes at the upper and lower ends of the chute. Bx- 
celslor Coal Oo. v. Oregon Imp. Co., 16 0. 0. A. 219, 69 Fed. 246, reafflrmed. 

Appeal from the Circuit Court of the United States for the North- 
ern District of California. 

John L. Boone, for appellant, 
Sydney V. Smith, for appellee. 

Before GILBEET and EOSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 

GILBEET, Circuit Judge. After a rehearing of this cause, we 
hâve no doubt that the former decree of this court aifirming the 
decree of the circuit court in dismissing the complainant's bill, re- 
ported in 16 C. C. A. 219, 69 Fed. 246, was correct. Our conclu- 
sion at that time was based upon the décision of the suprême court 
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in the case of Black Diamond Coal Min. Co. v. Excelsior Coal Ce, 
156 U. S. 611, 15 Sup. et. 482. The complainant's patent is for an 
improTement in coal screens and chutes. It consists in the combi- 
nation of a receiving bopper, with a réservoir, a screen, and a chute, 
so arrangea in a portable machine that coal may be continuously 
dumped into the hopper from a swinging tub as it is unladen from 
the vessel, or otherwise, while at the same time it is delivered 
screened in carts from the chute. The principal feature of the 
patent is the réservoir, 0. The réservoir is directly below the 
hopper and at the top of the chute, or rather it is an enlargement 
of the upper end of the chute. In the patent it is said that the 
function of the réservoir is that of "a store room, so that, in case 
of temporary delay in the vehicle carrying the coal to the yards, 
the work of unloading the ship or other vessel can proceed without 
the necessity of piling the coal upon the wharf." In the case oC 
Black Diamond Coal Min. Co. v. Excelsior Coal Co., above referred 
to, the coal screen which vi'as used by the Black Diamond Company 
ditïered from the appellee's device in this case only in the fact that 
it had but one gâte in the chute, while the appellee's has two. The 
suprême court, in the opinion in that case, referring tothe patent, 
said : : 

"If there be any Invention at ail, then, In the combinations speeifled in the 
third and fourth claims, It is in the introduction of the réservoir, O, beneath the 
hopper, which is really an enlargement of the chute, for the purpose of af- 
fording a lodgment for the coal untll it is drawn off for use. Great stress 
was laid by plaintifC's counsel upon this feature of the invention, btit, even con- 
ceding it to be patentable, there is nothing corresponding to it in the défend- 
ants machine. On the contrary, the coal falls through a squaj-e oiiening in the 
bottom of the hopper directly upon the chute, where It is detained by a gâte, 
which is kept closed until the coal is withdrawn. It is évident thnt the hop- 
per itsolf is substantially the only réservoir, although a small amount of coal 
is necessarily detained in the upper part of the chute until the gâte is raised. 
The chute is nowhere enlarged to form a réservoir.'-' 

The gâtes in the appellee's screen are placed, the one at the top 
of the chute, and the other near its lower end. If there is no rés- 
ervoir in the Black Diamond Company's chute, it necessarily fol- 
lows that there is none in that of the appellee. The présence of 
two gâtes in the appellee's chute, as the same are used, cannot 
create a réservoir corresponding to that of the patent. Both gâtes 
must be opened in order to permit the outflow of coal. The appel- 
lee's chute is not enlarged so as to furnish a réservoir. It is but 
a means of outlet from the hopper, which is the only réservoir, and 
jfc is not itself a storage place for coal. There is clearly no infringe- 
ment. The decree of the circuit court will be afQrmed, with costs 
to the appellee, as before ordered. 
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PHILADELPHIA CEBAMBRY SUPPLY CO., Limited, V. DAVIS & RAN- 
KIN BLDG. & MANTJF'G CO. 

(Circuit Court, N. D. lUinois. Marcli 8, 1897.) . 

Patents for Investioxs — Infrtngement— Milk Crbamers. 

Letters patent, Ko. 239,569, issued April 5, 1881, to Tlieodore Bergner, for 
creaming macliines, were based upon spécifications providing for the re- 
moval of tlie skimmed milli by means of a pump, wliicli spécifications were 
amended three years after filing so as to cover the entire process of cream- 
ing millî mechanically by centrifugal force. Held, tliat since tlie only new 
élément in the device was the method of removing the milk, such patent was 
not Infringed by a creaming device in which no pump was used. 

In Equity. Suit by the Pliiladelphia Creamery Supply Company, 
Limited, against the Davis & Eankin Building & Manufacturing Com- 
pany, to restrain the alleged infringement of a patent. 

Banning & Banning and Chas. H. Aldrich, for complainants. 
Pierce & Fisher and Eobert S. Taylor, for défendants. 

GROSSOUP, District Judge. The bill is to restrain the infringe- 
ment of letters patent No. 239,509, issued April 5, 1881, to Théodore 
Bergner, assignée of Edwin J. Houston and Elihu Thompson; and let- 
ters patent No. 192,662, issued January 29, 1884, to Théodore Bergner, 
assignée of Wilhelm Le Feldt and Cari G. 0. Lentsch. The last- 
named patent having expired, since the bill was filed, by reasou of a 
German patent, no relief is asiîed thereon. The relief claimed is 
based on the fifth, sixth, seventh, and eighth claims of the first-named 
patent. The patent relates to machines of the class in which the 
séparation of the lighter and heavier constituents of liquids is effected 
by the action of centrifugal force, and is said to be particulariy adapt- 
able to cases in which, from the nature of the materials dealt with, 
centrifugal machines of the ordinary type cannot be employed; for 
example, in the séparation of two mingled liquids of différent density, 
as in the creaming of milk. The claims broadly cover the process 
of creaming milk mechanically by centrifugal force. The claims are 
as f ollows : 

(5) The process of creaming milk mechanically, skimming oiï tUe cream 
mechanically, and removing the skimmed milk mechanically by centrifugal 
force. (6) The process of creaming milk mechanically, skimming oiï the cream 
mechanically, and augmenting the volume of the charge so as to remove both 
the cream and the skimmed milk separately by centrifugal force. (7) The 
process of creaming milk mechanically, skimming oiï the cream mechanically, 
and supplying fresh milk under a regulated feed, so as to drive off the cream 
and skimmed milk separately, while itiaintaining incipient and progressive 
séparations of the supply into accretions of cream and skimmed milk. (8) The 
process of creaming milk, and skimming off the cream by the action of cen- 
trifugal force. 

The original spécifications were flled April 24, 1877, but the claims 
above recited were not those annexed to such spécifications, but were 
first suggested by the patent office January 19, 1880, and were after- 
wards flled by the patentée July 19, 1880. It will thus be seen that 
an interval of nearly three years intervened between the filing of the 
application and spécifications and the perfecting of the claims as they 
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now appear. It îs important to bear this in mind, for that period of 
time was eventful in the development of the art to wliicli this patent 
relates. 

In tlie Tiew I hâve taken of this case, it is unnecessary to décide 
whether, under the doctrine of Locomotive Works v. Medart, 158 
XJ. S. 68, 13 Sup. et. 745, a patent for the process claimed could be 
maintained, such process being, by its own désignation, eflectuated by 
mechanical means. It is, of course, well knovi'n that cream and milk, 
though intermixed, are of différent densities, and, if allowed to stand 
in a vessel, vpill, by force of gravity, separate themselves, the milk set- 
tling to the bottom, and the cream rising to the top. The présent per- 
fected cream separators are based upon the idea of substitutingcentrif- 
ugal force for gravity, and may be described as follows: Info a suit- 
ably supported bowl rapidly revolving is introduced the milk and 
cream in its state of original mixture. The effect of the centrlfugal 
force thus applied to the full milk causes the denser material,the pure 
milk, to be precipitated further than is the cream, the lighter material, 
thus separating the incoming fluid, after its entrance into the bowl, 
into t^o bodies, taking the form in the bowl of two vertical columns, 
the pure milk lying next to the periphery, and the cream within the 
inner line of such milk column and the axis of the bowl. The exact 
boundary line between the milk and cream columns is, of course, in- 
deflnable, a little of each necessarily running through into the 6ther; 
but for practical purposes the séparation is complète. Just where, in 
the bowl, this line of séparation will occur, undoubtedly dépends upon 
the conditions existing, such as the rate of révolution, the quantity of 
the intake, and the character at the full milk. But, the conditions 
being alike, it may be taken for granted, I think, that the boundary 
line between the cream and milk columns will always appear at the 
same place within the bowl. Now, let an orifice be made through the 
bottom of the bowl, just on the cream side of the line, and another 
orifice upon the skimmed milk side of the line, and, theoretically, the 
cream would flow through the flrst, and the milk through the second, 
of thèse orifices, provided their respective size was exactly proportion- 
ate to the ratio of incoming milk and cream. But, of course, such a 
nice adjustment is, in practice, impossible. In the operative creamers 
thèse orifices are sépara ted by an interior partition extending laterally, 
near the bottom of the bowl, from the cream line out into the 
skimmed milk zone, and nearly to the periphery. With such a par- 
tition the orifices may be large enough to permit the outflow of a 
greater quantity than the intake, for the tendency of centrifugal force 
is to overcome gravity, and thus hold the fluids in the vessels, not- 
withstanding the orifices, the outflow being simply the resuit of the 
forcible giving place to the inflow, and therefore likewise propor- 
tioned. With such an arrangement, too, the cream and milk will each 
reach its proper orifice, for the cream orifice is immediately beneath 
the outer circumference to which it, under the conditions, can go, 
while the skimmed milk, unable, under the conditions, to go nearer the 
axis, will hâve the tendency, under centrifugal force, to draw round 
the partition and back to the orifice immediately underneath the pure 
milk line. It is also apparent that, if the cream orifice is left free, 
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and the size of the skimmed milk oriûce reduced, so as not to takt off 
ail the skimmed milk taken in, the siiPplus will flow out through the 
cream orifice under force of the intake; thus decreasing the richness 
of that fluid. It is said that the skimmed milk orifices of the sepa- 
rators in actual opération are thus regulated in order that the rich- 
ness of the cream may be increased or dlminished at pleasure. 

I hâve described the présent cream separators. Prior to 1877, 
though, no such separators were in use; no separator of any kind 
acting continuously veas in use. If the spécifications and claims of 
the patent under considération had pointed ont a device such as 
now exists, the validity of such claim would, probably, be unim- 
peachable. But while Houston & Thompson set forth at that time 
a device giving to the world a continuons separator, it was not 
the separator now in use, and dilïered from it in a feature so es- 
sential that it cannot be overlooked. The employment of centrif- 
ugal force as a substitute for gravity in the séparation of solids 
from liquids, and of liquids of différent density from each other, 
clearly antedated the patent under considération, The Prench pat- 
ent knovra as the "Fives-Lille" is, perhaps, the best illustration, 
as it was the most advanced apparatus, of the preceding art. The- 
oretically, it foreshadowed the présent cream separator. There is 
no proof that, practically, it ever continuously separated fluids of 
différent density, principally because no practical way of delivering 
fluids separately from the revolving bowl had been devised; but 
expérimentation and thought, in this and in other like contempo- 
raneous devices and suggestions, were in the right direction. They 
had already demonstrated the practicability of employing centrif- 
ugal force as a substitute for gravity. After the filing of the 
HoustoQ & Thompson application and spécifications, but before the 
suggestions of their présent claims, there came, both into this coun- 
try and into Europe, a larger interest in the subject of cream sepa- 
rators. De Laval, Le Feldt, and Lentsch, Burmeister & Wain, and 
Nielsen-Petersen, and many others, were engaged in working out 
the problem. The discussion in the trade journals, especially those 
of Germany, was wide and intelligent. Glimpses, at least, of the 
finally perfected cream separators were appearing. Of course, the 
thought ot the world on this subject did not clarify at once. Though 
the physical laws were well known, it took several years to adapt 
them to the desired use, for the exact adjustments, though simple, and 
now apparently obvions, were still unhit upon. The point of difB- 
culty was the separate delivery of the cream and milk from the re- 
volving bowls. This difilculty was overcome in the three years 
between the time of the Houston & Thompson application and the 
filing of their présent claims, and was overcome, as I think, prin- 
cipally through the disclosures of the Le Feldt and Lentsch and 
Nielsen-Petersen devices. 

The progress of the art, then, may be summarized as foUows: 
At the date of the Houston & Thompson application, the use of 
centrifugal force to separate liquids of différent density was well 
known, and had been theoretically incorporated in previous publi- 
cations, apparatus, and patents; but none of thèse conceptions were 
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ever yet in practical use. The problem remaining unsolved was 
how to draw off, through separate channels, without interrupting the 
révolutions at the bowl, the several substances thus separated. Its 
solution was one of great interest, for it involved the separate draw- 
ing off of liquids when held apart from each other by a force which. 
if interrupted for an instant, would defeat ail the plans. Houston 
& Thompson, in their application and spécifications, podnted out 
that this could be done by the use of a pump applied to the orifice 
through which the denser ingrédients were expected to pass out. 
Between the time of that application and spécifications and the per- 
f ecting of the présent Houston & Thompson claims, other men, nota- 
bly Le Feldt and Lentsch and Nielsen-Petersen, pointed out that such 
delivery of the separate ingrédients without interruption could be ef- 
fected by the proper location and adjustment of the orifices, and 
their séparation from each other by a proper partition; thus omit- 
ting the necessity of a pump. 

Now comes the question: Does the fact that Houston & Thomp- 
son made the first practical centrifugal separator, in which, how- 
evep, a pump was employed to deliver the ingrédients from the 
bowl, entitle them to a process broad enough to include separators 
in which no pump is employed? It must be constantly borne in 
mind that the fundamental conception of ail thèse separators is 
the division of the varying ingrédients ^ato vertical columns with- 
in the bowl by virtue of centrifugal force. Also, that that was well 
known before the Houston & Thompson application. At the time 
of that application the only problem before them, and before the 
world, was how to deliver the separate ingrédients, through sepa- 
rate channels, from the bowl. The Houston-Thompson plan is 
pointed out in the following paragraph from their spécifications: 
"The denser ingrédients or constituents pass under the deflecting 
plate, A*, into the tubular shaft, A^, from which they are removed 
from time to timéj as required, by a pump." I find nothing in this 
description, nor in any word in the letters patent, indicating that 
this pump could be dispensed with. Houston & Thompson had a 
plan to solve the problem, but that plan involved the pumping off 
of the milk; thus leaving the cream orifice, under the cream line, 
free to carry otï the cream displaced. I am not sure that a creamer 
employing the pump would successfully operate. As a matter of 
fact, the pump was never used in practice. But, assuming that 
such a process were successful, it seems to me that in the respect 
pointed dut it would be substantially différent from a process in 
which there was no pump suction. Of course, if Houston & Thompson 
were the first to hâve pointed out the use of centrifugal force for 
this purpose, the présence of the pump in one separator and its ab- 
sence in another would seem of smaller conséquence. But, bear- 
ing in mind that ail this, except the method of delivery from the 
bowl, already belonged to the world at large, and that the compari- 
son must, therefore, be confined to the method of such delivery, the 
diiïerence at ooice is seen to be signiflcant. It is just the différence 
between a method that by nice adjustment of parts works auto- 
matically and a method necessitating the use of an added force, 
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namely, suctîon. Neither is the présent method of delivery from 
the bowl a mère improvement upon the pump. It completely cuth 
out the pump in ita shorter circuit to the desired end. 

It will thus be seen that I do not regard the pump as a mère 
incident or adjunct of the Houston & Thompson device. In my 
judgment, it is the gist of their invention, — almost the entire sum 
of what they added to the previous art and knowledge. Keeping 
that in mind, it seems to me that the présent cream separator solres 
the particular problem of separate delivery from the bowl along 
Unes entirely différent from the action of a pump, and therefore en- 
tirely différent from the process to which alone Houston & Thomp- 
son can lay any claim. A decree may be prepared which will meet 
the viewa of this opinion. 



EDDY et al. t. NOKTHBEN S. S. CO. 

NORTHERN S. S. CO. v. EDDY et al. 

(District Court, E. D. Michlgan. January 5, 1897.> 

L Charter ov Lakb Btbameks — Construction of Charter— Close of Navi- 

GATtON. 

By charter dated October 16, 1894, the charterers agreed to pay $2,700 
for every east-bound cargo, from the head of Lake Superior to Buffalo, 
which the steamer "might be abie to earry Ijetween the date above speclfled 
to the close of navigation for the season of 1894." There being nothing to 
Bhow that this freight was exceptional, àeld, that the charter cantemplated 
that the owners should fumish west-bound cargo; that the charter was to 
terminale at the time fixed by custom for the close of navigation, via. No- 
vember SOth; and that, liavlng arrlved at Buffalo on the last trip Nôvem- 
ber 24th, so that she could not possibly unload and load another cargo before 
the 27th, the steamer was under no obligation to attempt another trip. 

2. Bame— Closing op Lakk Navigation— Usage— Marine Iksubance. 

The fact that, of late years, policies of marine Insurance for vessels on the 
Great Lakes, bave been made to expire on Deeember 5th instead of Novem- 
ber SOth, as formerly, has not impaired the recognized usage whereby navi- 
gation is considered as closed on the latter date. 

3. Parol Evidence— Maritime Usage— Close op Lakk Navigation. 

Paroi évidence of a usage whereby lake navigation is consrdered a« 
closlng November SOth each year Is admissible to iqow the termination on 
that date of a charter which requires the vessel to carry as many cargoes 
as she can between the date of the charter and the "close of navigation for 
the season." 

This was a libel in rem by Charles A. Eddy and others against the 
Northern Steamship Company, alleged to be due under a charter 
party. The respondent flied a Cross bill to recover damages for al- 
leged breach of the charter party by the libelants. 

John G. Shaw and H. D. Goulder, for^ libelants and respondent» 
in cross libel. 
Norris Morey, for respondent and cro^s libelaijt. 

SWAN, District Judge. The original libel ip this cause was Uled 
to recover the sum of $2,700 and interest, olaimed tp be due the libel- 
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aats, as owners ofE the steamship Selwyn Eddy, for freight, as per 
charter party, on a cargo transported from Duluth, Minn., to Buffalo, 
A'. Y. The followingis the charter party set forth in the libel: 

"Xhls agreement entered into this^ i6th day of October, 1894, between North- 
ern SteamsUp Company, party of the flrst part, and John Shaw, manager 
steamer Selwyn Eddy, party of the second part. It is hereby agreed that the 
party of the first part shall pay to the party of the second part twenty-seven 
hundrèd ($2,700) dollars, free of handling and loss and damage claims, for each 
and eyery east-bound cargo that the said steamer Selwyn Eddy might be able to 
carry between the date above specifled to the close of navigation for the sea- 
son of 1894; cargoes to be fumlshed by Northern Steamship Company, and car- 
ried from head of Lake Superior to Buffalo. It is further understood that this 
agreement has nothing whatever to do with any west-bound cargoes. Such 
cargoes, if any, are to be provided for by said John Shaw, manager. It is also 
further understood that the party of the first part shall pay to the party of the 
second part twenty-seven hundred (2,700.00) dollars for each trip, upon deliv- 
ery of freight at completlon of each trip. ïhis agreement exeeuted in dupli- 
cate. 

"[Sigued] Northern Steamship Company, 

' "By ,Tohn Gordon, Gen'l Mgr., 

"By F. P. Gordon. 
"'John Shaw." 

Under this contract the steamer Selwyn Eddy, from about the 16th 
day of October until November 26th, transported for the Northern 
Steamship Company from the head of Lake Superior to Buffalo, N. Y., 
the cargoes fumished by the Northern Steamship Company. Freight 
was duly paid upon each of said cargoes at the agreed rate, except 
the last, which was delivered at Buffalo November 24th, in time for 
unlading that day. This required from 24 to 36 hours, according to 
the testimony of the charterer's agent, Gordon. The time required 
for a "round trip from Buffalo to Duluth and retum to Buffalo was, at 
that season of the year, 11 days. As is manifest from its terms, the 
charter party gave the owners of the Selwyn Eddy the right to pro- 
cure and transport west-bound cargoes, and contemplated that the 
owners would avail themselves of this privilège for their own benefit 
The proofs make it clear that one or two days would be required to 
procure and load a west-bound cargo for the Eddy. With the utmost 
expédition in loading and unloading, the Eddy could not hâve départ- 
éd from Buffalo before November 27th, had there been no delay in 
procuring a west-bound cargo. Foreseeing that the steamer could 
not discharge her cargo, procure and lade another, and complète 
a round trip, until the 6th or 7th of December, even if the conditions 
of weather and température should be favorable, the owners of the 
Eddy contracted for the carriage of a cargo for other parties from 
Èscanaba to Buffalo, and declined to venture another trip to the head 
of iake Superior. The Northern Steamship Company thereupon de- 
manded of the master of the Selwyn Eddy that upon the unlivery of 
his cargo, November 25th, he should make another trip to Duluth for 
another cargo, under the charter. This the master of the steamer, 
acting under the instructions of her owners, refused to do, unless the 
charterer would guaranty the safety of the vessel. The owners of 
the steamer clâimed that she had fuifllled her obligations under the 
charter, and that the conditions of navigation on Lake Superior were 
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such as made it reasonably certain that the steamer would nôt be able 
to make the trip, owing to the lateness of the season; insisting also 
that under the charter the obligations of the steamer expired on the 
30th day of November, which, according to the usage of lake com- 
merce from time immémorial, has been aceepted as the close of the 
season of navigation. The proofs are full and satisfactory that 95 
per cent, of ail the vessels engaged in lake commerce are laid up by 
the Ist of December; that time being regarded by the usage of the 
lakes as the limit of saf e navigation. Indeed, the difiSculty of obtain- 
ing a steamer to take the place of the Eddy and make the trip her 
owners refused to make arose from the général observance of this 
usage by steamship ovFners, who had either chartered their vessels for 
winter storage, or laid them up for the season. The steamers of the 
Northern Steamship Company itself were, with one or two exceptions, 
laid up before the Eddy's last trip was completed. The proofs also 
shovy that a few vessels take the hazards of running beyond that time 
VFhen conditions seem favorable, induced doubtless by high freights, 
but such trips are exceptions which prove the rule. There is noth- 
ing in this record to show that the freights under the charter sued 
upon were exceptional or unusuaJ. It is a fair inference from this 
fact, and from the provisions of the charter, that the steamer was to 
carry only east-bound cargoes, while her owners were to f umish the 
west-bound loads, and, from the recognized périls and expense attend- 
ing ice-obstructed waters, that neither party had in mind extraordi- 
nary risks, or intended to contract for their compensation. It clearly 
appears that upon the last trip of the Eddy to Duluth, and on her re- 
turn therefrom, she encountered much ice, and ail indications pointed 
to an early actual close of navigation upon that lake. It is true that 
the steamer Globe, after the declination of the Eddy to make another 
trip, succeeded in making the voyage and retuming to Buffalo with an 
east-bound cargo; but this was unusual, and was compensated by a 
corresponding increase of freight money, viz. f6,000, or more than 
double that agreed to be paid to the Eddy. Two or three other steam- 
ers also are shown to hâve reached BufEalo after the 4th or 5th of 
December of that year. The navigation of Lake Superior during the 
latter part of November and early in December, when feasible, is be- 
set by périls not incident generally to the navigation of Lakes Michi- 
gan, Huron, and Erie, and their Connecting waters, and is attended 
with unusual expense, because of the necessity of employing tugs to 
break the ice, and the delays caused by ice and storms; the testimony 
being that the lower lakes are often navigated for two weeks after 
commerce has ceased on Lake Superior. Not the least of the dangers 
of voyages to Lake Superior ports is the freezing over of the St. Mary's 
river, and the closing of the harbors at the upper end of the lake. 
For many years the term of policies of marme Insurance upon the 
lakes has been expresaly limited to expire upon the 30th day of No- 
vember, at noon, which has been aceepted as the limit of saf e naviga- 
tion in the opinions of underwriters and mariners as well. Voyages 
extending beyon^ the Ist day of December hâve been permitted by in- 
surers upon spécial terms and increased premiums. Of late years the 
term of the policies has been extended to noon of December 5th, but 
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it may be fairly stated that tMs allowance lias not impaired the recog- 
ûized usage of the lakes that the season of navigation closes with No- 
vember 30th, and manifestly does not extend that season. The paroi 
évidence establishes, beyond doubt, the universality and force of this 
usage; and it must be taken to be a well-recognized incident of every 
contract for lake transportation, vFhere the terms of the charter do 
not expressly otherwise provide. Contracts for maritime service 
"for the season of navigation" are held to terminate November 30th of 
each year. Tl;e Balize, 1 Brown, Adm. 424, Fed. Cas. No. 809. The 
parties to the charter under considération must be deemed to hâve 
contracted with référence to this usage. It would be unreasonable 
to hold, in the absence of a provision indicating a diiïerent purpose, 
that the owners of the steamship and the charterer, in view of the 
freight stipulated for in the terms of the contract, had in mind any 
extension of the obligations of the vessel beyond the customary period 
of navigation. The charterer itself, as early as October 25, 1894, by 
its gênerai freight department circular of that date (libelant's Exhibit 
B), declined to reçoive at Eastern points freight for transportation 
after certain dates, and limited the receipt of shipments at Buffalo, as 
follows: 

"It Is now expected that the last eailings from Buffalo will be on Saturday, 
Novembei; 17. Ail freight must be la Buffalo, and ready for delivery to our 
steamships, not later than Frlday, November 16th. 

"[Sgd.] Stewart Murray, General Freight Agent. 

"Approved: John Gordoni General Manager." 

Consistently with this notice, the charterer usually laid up ail of its 
own steamers between November 15th and 20th (Gordon's déposition), 
although the Northwind succeeded in making a trip after the refusai 
of the Selwyn Eddy. When the hazards of navigation, by reason of 
the obstructions and périls incident to later navigation, become extra- 
ordinary, and, in ail human probability, Insuperable, the vessel is not 
to be held for a breach of contract for declining to take upon herself 
those périls, nor are the owners answerable for refusing to run their 
vessel until further progress is made physically impossible by ice. Tt 
is contended on behalf of the respondents that a différent meaning 
should be attached to the phrase, "the close of navigation for the sea- 
son of 1894," from that which would be given to the charterer had 
the language used been, "until the close of the season of navigation 
of 1894.", It is impossible to see any purpose in the phrase used in 
the charter party differing from that which would hâve been expressed 
had the latter words been the language of that instrument. They are 
équivalents in every particular. The construction sought to be 
placed upon the charter by the respondents would require that the 
steamer should be run to Duluth until the actual physical close of the 
navigation of the lakes. This seems to me strained and unnatural, 
and I find in the charter nothing to indicate a purpose by either party 
to disregard the usage of the trade, or biad the other to extraordinary 
undertakings or obligations. The paroi évidence referred to above 
was objected to at the hearing as tending to contradict the contract. 
On the contrary, however, it is entirely consistent' with that instru- 
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ment, and was therefore admissible for the purpose offered. Bradley 
V. Packet Co., 13 Pet. 89, 100; Hostetter v. Park, 137 U. S. 30, 11 
Sup, et 1; Myers v. Walker, 24 111. 138; U. S. t. Peck, 102 U. S. 04. 
There is no merit in the défense, and a decree must be entered for tbe 
libelants for the sum of |2,700, with interest and costs from Novem- 
ber 26, 1894. As the rights of the cross libelant are rested entirely 
upon an erroneous construction of the obligations of the charter party, 
the cross libelant is not entitled to recover the $6,000 paid for the 
services of the Globe, and the cross libel must be dismissed, with costs. 



THE BERTHA M. MILLER. 

TARR et al. V. JORDAN et al. 

(Circuit Ckïurt of Appeals, First Circuit March 23, 1897.) 

No. 204. 

1. Maritime Liens — Supplies— Presumption of Necessitt. 

To create a lien for supplies ordered by the master in a foreign port, It 
must appear that the supplies were reasonably necessary, and that a crédit 
to the vessel is necessary. The necessity lor the supplies may be presumed 
from their nature, and from the fact that the master ordered them; and, 
in the absence of other facts, the necessity for bindlng the vessel may also 
be presumed. But If the supply man knows that the master has funds 
of the owners, or of his own, crédit to the vessel is not authorized, and no 
lien is created. 

2. Same. 

One furnishing a small amount of supplies to a fishlng vessel in a foreign 
port, on the order of the master, has no lien, though he give crédit on his 
books to the vessel and owners, when he knows that the vessel brought in 
and sold for cash sufflcient flsh to fumish means of payment. Nor is it 
materlal that the vessel departed on the day of receivlng the supplies, no 
fraud belng practiced. 

Appeal from the District Court of the United States for the Dis- 
trict of Massachusetts. 

This v?as a libel in rem by Fritz H. Jordan and others against 
the schooner Bertha M. Miller (James G. Tarr and others, claimants) 
to enforce an alleged lien for supplies. The district court rendered 
a decree for libelants, and the claimants hâve appealed. 

An opinion vs'as filed belov? by Nelson, District Judge, July 16, 
1896, in the following terms: 

The supplies in this case were fumished to the vessel in a foreign port upon 
the order of the master. The évidence is sufflcient to prove that the supplies 
were fumished upon the crédit of the vessel, and that the libelants had no 
knowledge that the vessel was run on shares or under a charter that provided 
that the charterers should supply the vessel for the voyage. As the supplies 
were necessary for the voyage, and the priées charged were reasonable, the 
libelants hâve, by the maritime law, a lien on the vessel therefor. Decree for 
libelants for $114.29, with Interest from Septèmber 1, 1894, and costs. 

Michael J. McNeirny, for appellants. 

Eugène P. Carver and Edward E. Blodgett, for appellees. 

Before OOLT and PUTN AM, Circuit Judges, and WEBB, District 
Judge. 
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WEBB, District Judge. The schooner Bertha M. Miller, owned 
in Grioucester, in the state of Massachusetts, was by her owners 
chartered to the captain and crew for the business of "fresh flsh- 
ing," in March, 1894, for the flshing season. By the terms of the 
charter, the captain and crew were to hâve sole control of the 
whole vessel, during the season (unless sooner the owners should 
terminate the charter, the right to do which was reserved), in the 
prosecution of the flshing business. The charterers were to pro- 
vide everything necessary for the contemplated business at their 
own expense, and it was expressly agreed that neither the owners 
nor the vessel should be liable for any debts or liabilities incurred 
by the charterers for flshing gear, outflts, provisions, or other ex- 
penses in the prosecution of the flshing enterprise, but that for ail 
such debts the charterers should be solely responsible. As com- 
pensation for the use of the vessel, the owners were to receive 
one-flfth of the gross proceeds of the flsh which might be caught 
on said schooner, or in the prosecution of the flshing enterprise, 
during said time, ail expenses of towing, wharfage, and weighing 
being flrst deducted from said gross proceeds. There can be no 
doubt that, under this charter, the charterers became owners of 
the schooner pro hac vice; that is, so long as the charter should 
continue in force. The "fresh flshing business" was prosecuted 
along the coast, and consisted of catching flsh, which were kept 
fresh, by being packed in ice, until the vessel could run into some 
port where her flsh could be sold. The trips were from one or 
two days to two weeks in duration, according to circumstances, 
depending on the distance it might be necessary to go, and the 
success in taking flsh. While this charter remained in force, Au- 
gust 14, 1894, the schooner, with a fare on board, ran into the 
port of Portland, in the state of Maine, to make sale of her catch. 
While there, the captain, flnding the vessel stood in need of pro- 
visions and supplies for the further prosecution of her business, 
ordered of the libelants what was so necessary, and the articles or- 
dered were supplied. 

That Portland was a foreign port for this schooner is not dis- 
puted. That fact gave the master power to subject the vessel to 
a maritime lien for necessary supplies, furnished by one having no 
knowledge of the particular terms on which he was sailing her. 
But this power of the master is not without limitation or qualiflca- 
tion. It must appear that the supplies are reasonably necessary, 
and that the crédit to the vessel herself is necessary. The neces- 
sity of the supplies is presumed from their nature, and from the 
fact that the master orders them; and, in the absence of other 
facts, the necessity for binding the vessel may also be presumed. 
But if the material man knows that the captain has funds or means 
of his owners, or of his own, crédit to the vessel is not autborized, 
and no lien is created. The Lulu, 10 Wall. 192; Thomas v. Osborn, 
19 How. 22; The Kolorama, 10 Wall. 204; The Patapsco, 13 Wall. 
329; The Grapeshot, 9 Wall. 129. When the Bertha M. Miller, in 
August, 1894, sailed into Portland, she had on board the flsh caught 
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on her trip, and they were to be sold'there. Whether they belonged 
to the owners or to the captain and his associâtes, they furnished 
the captain with means to pay for the small quantity of supplies his 
vessel wanted. As matter of fact, he had bargained his flsh be- 
fore the supplies were ordered, and was to be paid for them in 
cash as soon as they were delivered. Tlie libelants knew the busi- 
ness in which the schooner was engaged, and how that business was 
conducted. We do not mean to be understood as saying that they 
knew anything about the charter of the vessel. Had the schooner 
corne in empty, after an unsuccessful flshing cruise, we hâve no 
doubt that she might hâve been made subject to a lien for the sup- 
plies furnished by thèse libelants. 

Some controversy has arisen on the question whether the libelants 
credited the vesëel or her owners for those supplies. The évidence 
leads to the conclusion that the libelants made the charges on their 
books to the schooner and owners, showing that they looked to both 
for payment. But the important question now is whether they had a 
right to charge thèse supplies to the vessel, and make her respon- 
sible for them. In view of ail the évidence, we cannot doubt that 
the libelants not only knew the nature and methods of the busi- 
ness of the schooner, but that they also knew that she brought in 
for a market a fare of flsh, which the captain could make use of 
to procure necessaries, without binding his vessel. Under such cir- 
cumstances there was no right to charge those supplies to the 
schooner, and the form of entry on the libelants' book was of no 
effect. 

But it is contended that, inasmuch as the vessel departed on the 
same day the supplies were put aboard, to pursue further her flsh- 
ing business, the charge to her was warranted. The rights and 
obligations of the parties must be determined by the facts as they 
existed when the crédit was given, and not by subséquent events, 
especially if there was no fraud practiced. In this case the master 
of the schooner, after receiving pay for his flsh, called at the libel- 
ants' place of business, to pay for his supplies, and was postponed 
by the statement that the libelants had not had time to make up 
their bills. It was only after this that he sailed from Portland. 

Had this cause depended alone upon the facts noticed in its opin- 
ion by the district court, we should unhesitatingly hâve afflrmed its 
decree. But as it appears to us that, however necessary the sup- 
plies were, there was no necessity for furnishing them on the crédit 
of the vessel, and that this was known to the libelants, the decree 
must be reversed. The decree of the district court is reversed, and 
the case is remanded to that court, with directions to dismiss the 
libel, with costs for the appellants in each court. 
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NEW ZEALAND INS. 00. T. BARNMOOR S. S. 00., Limited. 

(Oircuit Court of Appeals, Ninth Circuit. February 8, 1897.) 

1. Admiralty Jubisdtction — Fédéral Courts — State Statdtes — Général 
Avbuage— Intbrbbï. 

In thé exercise of tlieir admiralty and maritime jurisdictlon, the fédéral 
courts are governed solely by the législation of congress and the gênerai 
principles of the maritime law, and are net bound by state statutes. Ac- 
cordingly, àeld, that in its détermination of the question of the allowance 
of intérest in a libel upon a contract of marine Insurance, a court of ad- 
miralty is not to be guided by state statutes as to the method of ascertain- 
Ing the proportions of a gênerai average loss ïind as to the allowance of 
Interest on contracts. 

3. Interest— Marine Insurance. 

When the owner of a yessel bas demanded from an Insurer an amount 
claimed to be due under the poliey of Insurance by reason ctf Injury to the 
vessel from périls Insured against, and the insurer, while admitting a less 
amount to be due, has reslsted payment of the amount claimed throughout 
a long litigation, but has never tendered the amount admitted, it Is proper 
for a court of admiralty to allow interest from the time of the demand 
on the amount finally found to be due, though slightly less than that claimed. 

Appeal from the District Court of the United States for the North- 
ern District of California, 

Andros & Frank, for appellent 
Chas. Page, for appellee. 

Before GILBERT and ROSS, Oircuit Judges, and HAWLEY, Dis- 
trict Judge. 

ROSS, Circuit Judge. The appellaut, New Zealand Insurance Com- 
pany, was respondent in the court below to a libel brought by the 
appellee, the Earnmoor Steamship Company, Limited, upon a poliey 
of marine Insurance, by which the insurance company insured the 
appellee against any loss on its steamship Earnmoor which might 
be caused by any one of the périls usually set forth in a poliey of 
marine insurance. Both companies were incorporated under the laws 
of the United Kingdom of Great Britain and Ireland; the steamship 
company havingan oflflce for the transaction of its business at New- 
castle, England, and the insurance company having an office for the 
transaction of business in the city and county of San Francisco, state 
of Califomia, in which city and county the poliey sued on was issued. 
On or about January 10, 1889, and during the life of the poliey, the 
ship, bound on a voyage from Philadelphia to St. Thomas, while pro- 
ceeding down the Delaware river met with a serious disaster, requir- 
ing salvage services and subséquent repairs, which gave rise to a 
claim in gênerai and partlcular average against the appellant as 
underwriter upon the hull and appurtenances of the vessel. In due 
time an average adjustment was made by adjusters, which shows 
a loss by the shipowner in particular and gênerai average of a certain 
amount. Of this amount the appellant was called on to pay a share 
proportionate to the amount insured by it. The average statement 
was presented to the appellant July 23, 1889. It eharged in particular 
average, |43,344.70, and in gênerai average, |41,598.44. In the settle- 
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ment based upon this statement the appellant was charged, as its 
proportion of those amounts, 1997.41, The appellant declined to 
admit its liability for the amount se claimed as loss, upon the ground 
that certain items in the adjustment were improperly considered and 
admitted by the adjusters. Thèse items were specifically pointed eut 
by the appellant, and a restatement made by it, omitting the items 
objected to, and stating what it conceded to be the proper amounts in 
particular and gênerai average, as follows: In particular average, 
141,502.36 ; in gênerai average, |35,480.36. It is tnie that in the 
statement so presented by the appellant the amount of the appellant's 
proportion of the particular and gênerai average was not stated, but 
its ascertainment upon the basis presented was a mère matter of 
mathematics, to which the maxim, "Id certum est, quod certum 
reddi potest," may be properly applied. No tender, however, of any 
amount under the policy was made by the appellant. On the 22d 
day of January, 1892, the appellee filed its libel in the court below 
to recover the proportion of the entire particular and gênerai average 
loss sufEered by the shipowner shown to be due by the adjuster's 
statement, and amounting to the sum of $997.41. To the libel thus 
brought the appellant appeared, and contested the amount properly 
payable -by it upon the policy, contending that the sum properly 
due from it was a less sum, and only its proportion of the amounts 
given in its statement heretofore referred to. No tender of such pro- 
portion, however, was made by the appellant. The litigation thus 
commenced continued for several years, during which time a great 
deal of testimony was taken in différent parts of the country. Upon 
the flnal hearing the court below decided that, except in two par- 
ticulars, the adjustment made by the adjusters, and upon which the 
original demand of the appellee was made upon the appellant, was 
correct. 73 Fed. 867. Ail other objiictions to that adjustment were, 
at the hearing in the court below, overruled, with the consent of the 
appellant; and by agreement of the parties the adjustment was 
returned to the adjusters, to be made to conform to the opinion of 
the court in the particulars referred to. The actual différence between 
the amount claimed to be due under the original adjustment and that 
found to be due by the court below was |43.60. The question which 
constitutes the ground of the présent appeal then arose in the court 
below ; that is to say, the question as to whether the appellant should 
be required to pay interest on the amount found to be due upon the 
policy. The court below held that the amount found due should 
bear interest at the rate of 7 per cent, per annum from July 23, 
1889,' — the date the average statement was presented to the appellant, 
— and so adjndged. It is from that portion of the decree allowing 
such interest that the présent appeal is taken. 

It is urged on the part of the appellant that under the statute of 
the stçite of California the appellant is not chargeable with interest 
In support of that position,, sections 2152 and 1917 of the Civil Code 
of California are cited. Those sections are as follows: 

"Sec. 2152. The proportij>ns In . whleh a gênerai average loss Js to be borne 
ihust be aseertained by an aajustnitot, In which the owner of each separate 
Interest is to be charged with such proportion of the value of the thlng lost 
79 F.— 24 
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as the value of his part of the property affected bears to the value of the 
whole. But an adjustment made at the end o( the voyage, If valld there, Is 
valld anywhere." 

"Sec. 1917. Unless there is an express contract in writing, flxing a différent 
rate, interest is payable on ail moneys at the rate of seven per cent, per annum 
after they become due, on any instrument of wriling, except a judgment, and 
on moneys lent, or due on any setflement of account, from the day on vchich the 
balance is ascertained, and on moneys recelved to the use of another and de- 
tained from him. In the computation of interest for a period less than a year, 
three hundred and sixty days are deemed to constitute a year." 

The argument for the appellant is that, while there is not an ex- 
press agreement in the policy as to the form and manner by which 
the amounts due from the several contributory interests, or that of 
the underwriters who hâve taken risks on those interests, should 
be ascertained, the state statuts quoted points out how this shall 
be done, and that the libelant was bound to observe the provisions 
of that statute, and that, if it did not, it was its fault, and not that 
of the respondent; that an average statement is in the nature of 
a statement of an account rendered, which account must be set- 
tled, and the balance ascertained; and that the word "ascertained" 
imports, ex vi termini, certainty, and that it was for the assured to 
flx deflnitely the amount due from the interests underwritten by the 
insurer, before which time no interest could properly accrue. Ali 
this may be true enough in a suit pending in a court of the state to 
which the state statute would apply. But that statute is inapplica- 
ble to a cotirt of admiralty. 

"In the exercise of thelr admiralty and maritime jurisdlctlon," says Justice 
Story in the case of The Chusan, 2 Story, 455, Fed. Cas. No. 2,717, "the courts 
of the United States are exclusively governed by tbe législation of congress, 
and, in the absence thereof, by the gênerai prlnciples of the maritime law. 
The States hâve no rlght to prescribe the rules by which the courts of the 
United States shall act, nor the Jurisprudence which they shall administer. If 
any other doctrine were established, it would amount to a complète surrender 
of the jurisdietion of the courts of the United States to the fluctuating policy 
and législation of the states. If the latter hâve a right to prescribe any rule, 
they hâve a right to prescribe ail rules; to Umit, control, or bar suits in the 
national courts. Sueh a doctrine bas never been supported, nor has it for a 
moment been supposed to exist, at least so far as I hâve any knowledge, either 
by any state court or national court within the whole Union. For myself, I 
can only say that during the whole of my judicdal life I hâve never, up to the 
présent hour, heard a single doubt breathed upon the subject. • • * The 
admiralty jurisdietion covers the whole maritime law applicable to the case in 
judgment, without the slightest dependence upon or connection with the local 
jurisprudence of the state on the same subject. The subject-matter of ad- 
miralty and maritime law is withdrawn from state législation, and belongs 
exclusively to the national govemment and its proper functionaries." 

ïn The New York v. Eea, 18 How. 223, the suprême court, in speak- 
ing of a statute of the state of New York in respect to shipping, said : 

"This is a rule of navigation prescribed by the laws of New York, and is 
doubtless binding upon her own courts, but cannot regulate the décisions of 
the fédéral courts administering gênerai admiralty law. They can be governed 
only by the prlnciples pecullar to that System as generally recognized in mari- 
time countrles, modlfled by acts of congress, Independently of local législation." 

See, also, The Selah, 4 Sawy. 40, Fed. Cas. No. 12,636; Watts v. 
Camors, 10 Fed, 148; The Kate Tremaine, 5 Ben. 60, Fed. Cas, No. 
7,623. 
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That a marine insurance contract is a maritime contract is not 
open to question. Insurance Co. v. Dunliam, 11 Wall. 1. The pro- 
priety of the action of the court below in allowing interest upon the 
amount found to be due the appellee upon the policy of insurance 
in question is, therefore, to be tested by the rules applicable to courts 
of admiralty. One of the admiralty rules prescribed by the suprême 
court is as foUows: "In cases in admiralty, damages and interest 
may be allowed if specially directed by the court." Rule 23. This 
leaves the matter of interest to the sound discrétion of the court. 
The circumstances of the présent case satisfy us that it was wisely 
and justly exercised in the présent instance by the court below. The 
case would be very différent if the appellant had tendered to the 
appellee the amount it, in effect, admitted to be due from it under 
the policy, but at no time prior to the décision of the court below did 
it do so. The appellant had, of course, the right to contest the 
amount claimed from it; but surely it ought to hâve offered to pay 
the amount it admitted to be due. Instead of doing so, it withheld 
from the appellee for nearly seven years what it admitted was justly 
due from it ; and at the end of a costly litigation, extending through 
that long period, the resuit of which showed that there was a différ- 
ence of only 143.60 between the amount originally demanded by the 
appellee and that actually due from the appellant, contends that 
the small différence found and adjudged by the court below to exist 
deprived the assured of the right to interest on the proper amount 
from the date when it should bave been paid or tendered. We are 
of opinion that the court below was clearly right in rejecting that 
contention, and in allowing the appellee interest from July 23, 1889, 
on the amount found to be due from the appellant under the policy 
sued on. The judgment is affirmed. 



THE SANDFIELD. 

AMERICAN SUGAE-REFINING 00. v. THE SANDFIELD. 

(District Court, S. D. New York. February 27, 1897.) 

1. Damagb to Cargo— Brokbn Rivet— Sea Pekii.s. 

At the close of a stormy voyage on which a steel steamer was damaged 
about her decks, had her wheel chains parted, and her propeller shaft 
fractured by heavy seas, a leak was discovered around a rivet in the after 
port bilge. Three-sixteenths of an inch of the outer end of the rivet was 
gone; the end of the remaining part showed évidence of fracture. This 
bilge had been sounded daily before the heavy weather began, and had 
been opened and cleaned by the crew before the loading of the cargo. No 
water was entering it at such times. 3eld, upon évidence of similar loss of 
rivet heads tn previous cases, probabiy from excessive vibration through the 
racing of the propeller in rough weather, that the rivet was fractured by 
that cause, which was a péril of the sea. 

2. Samb— Seaworthiness — Ineqdalitt in Strength oif Rivets. 

The cylindrlc part of the broken rivet was somewhat oblique to the plane 
of the Inner head, shoveing that the holes in the overlapping plates through 
which It had been driven when hot were not perfectly true. Both heads 
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of the rivet had somethlng of a cant. No otber was broken. Eeld, that al- 
though ttie cant at both ends might dimlnish its endurance by subjeeting 
It to an unequal strain, yet, not being a weak or improper rivet, mère In- 
equality In the strength of the rivets would not amount to unseaworthiness 
or a violation o£ a charter provision that the sbip shall be "tight, staunch 
and strong." 

3. Same— Sï;a Périls — Prbsl'mptivb Cause. 

Where it satisfactorily appears that sea périls hâve been encountered adé- 
quate to cause damage to a seaworthy ship, and there is gênerai proof of 
seaworthlness, the damage is presumptively due to such périls. 

4. Same — Injury by Sea VVatbr — Exception of Loss by Périls op the Ska. 

Damage to cargo by sea water entering the hold around a loose rivet, 
which bas been fraetured by périls of the sea, is a loss by périls of the sea 
within the exceptions of a charter party and biU of lading. 

5. Same— Diligence in Docking for Examination — Hartbr Act. 

A comparatively new steel steamer, built by first-class makers, which had 
passed its first Lloyd's survey in February, 1895, when the wbole bottom 
was inspected and the rlveting found sound, started on the voyage in ques- 
tion in January, 1896. No accident to the bottom had intervened. Held. 
that reasonable care of a vessel does not require docking for examination 
more than once a year, In the absence of some known necessity for it, and 
that accordlngly there was no lack of diligence in the inspection of the ship. 

6. Same — Charteked Ship— Cladsb "All Conditions as per Charter Party" 

IN Indorsed Bills of Lading— Epfkct of Charter Exceptions — Latent 
Dkfect. 

The goods were shipped in a chartered ship by the charterers, and the 
blUs of lading contained the clause, "All conditions as per cliarter party." 
Eeld, that the receivers of the cargo, as indorsees of the bills of lading, 
took the goods subject to the provisions of the charter party; that the ship 
was entitled to the beneflt of an exception of "latent defects in the hull" 
contained in the charter party; and that If there was any defect in the 
rivet, it was latent, and within the exception. 

7. Same— Lbavino Sluice Shdt — Opération of Hartbr Act not Impliedly 

excluded. 

The charter party contained a number of exceptions, Ineludlng périls of 
the sea, and a f urther provision tliat "nothing herein contained shall exempt 
the shipowner from liability to pay for damage to cargo occasioned by iiii- 
proper opening of valves, sluiçes or ports, or by causes other than those 
above excepted." BeM (1) that the damage was by "a cause above except- 
ed," in the sensé of the clause; (2) that tlie engineer's neglect in leaving 
the sluice shut was not an "improper opening" of it; (3) that this clause 
did not impliedly exclude the opération of the Harter act or deprive the 
ship of the beneflt of the exceptions therein contained. 

8. Same— Hartiir Act — "Management"— Leaving Sluice Shut. 

The opehing of a sluicegate, designed to empty the bilges, was neglected 
during heavy weather. The accumulating water overflowed the bilges and 
damaged cargo properly stowed in the holds. Held, that tlie neglect to open 
the slulces was a fault in the "management of the ship," within the tlîird 
section of the Harter act, and that the ship and owners were exempted 
thereby from liability for the resulting damage. 

Libel by the American Sugar-Reflning Company against the 
steamship Sandfleld to recover the sum of $10,000 for damage to a 
cargo of sugar. 

Cowen, Wiag, Putnam & Burlingham, for libelant 
Convers & Kirlin, for claimant. 

BROWN, District Judge. The above libel was flled to recover 
damages to a large quantity of sugar in Nos. 3 and 4 holds of the 
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Bteamship Sandfield on her voyage from Alexandrîa, Egypt, to New 
York, in February and March, 1896. The damage was caused by 
a great accumulation of sea water. How the water got access to 
tbose holds was not known until after the cargo was discharged 
and the vessel docked, when a defective rivet in the outer plating 
of the ship was f ound, leading into the port bilge or sluiceway, abon r 
three feet forward of the sluicegate, in the stufflng-box bulkhead, 
and a few inches below the flooring over the limbers, about fourteen 
feet below the water line. 

The vessel sailed from Alexandria on January 30, 1896. There 
was no leak of any kind until February 14th, four days after pass- 
ing Gibraltar. On that day weather of extraordinary severity set 
in, and continued gales were encountered until arrivai at the Dela- 
ware Breakwater on March 6th. In this weather the ship received 
much injury from the seas; two lifeboats were damaged, one wash- 
ed awây; the winches were damaged, pipes and ventilators on deck 
carried away, bridge, rails and stanchions bent and broken; the 
after deck started in two places, the wheel chains parted several 
times, shaekles parted, and the propeller shaft fractured through 
racing, while pitching in the heavy seas. The leak occurred during 
this stormy weather. The defects in the rivet, when examined, 
were sufflcient, according to the estimate of Mr. Mancor, the libel- 
ant's expert, to flU the port bilge, which was 80 feet long from the 
sluicegate to the buiiihead forward, in about seven hours. Had 
the sluicegate leading into the well been opened twice a day during 
the stormy weather, as was customary at other times, no such ac- 
cumulation of water would hâve occurred, as the leak would hâve 
been soon discovered in pumping the water from the well, and the 
pumps were sufQcient tojrevent any accumulation of water or con- 
séquent damage. But the opening of the sluicegates during the 
heavy weather was neglected; and the accumulating water having 
overflowed the bilges, gradually engulfed the bags of sugar, and 
formed within the bilges a candied mass, which at length somewhat 
checked the leak, but not without a large loss and damage to the 
sugar. 

When the defective rivet was found on docking the ship, it was 
knocked in, and has been produced in court. The cylindric part is 
somewhat oblique as respects the plane of the inner head, which is 
intact, showing that the holes in the overlapping plates through 
which it was originally driven when hot, were not perfectly true, 
80 that both heads must hâve had something of a cant. The exte- 
rior end of the rivet, after being driven in hot, was battered down, 
so as to flll up the flaring countersink on the outer surface of the 
ship's plate, extending into the plate about three-eighths of an 
inch in depth, and thus forming a clinch or outer head, flush with 
the plate. The defective rivet proves to be three-sixteenths of an 
inch short, and the countersunk portion, which should be flaring 
outward, is gone. The défendant contends that the rivet and the 
rivet hole were in good order at the time when the vessel sailed; 
that the outer rivet head or countersunk portion was broken off 
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by fracture, probably through the great vibration caused by pro- 
tracted racing in heavy weather; that if the rivet was defective at 
the time of sailing the defect was latent, and therefore within the 
express exception of the charter under which the sugar was ship- 
ped; and that the failure to open the sluicegate was négligence in 
"the management of the ship," for which, under the Harter act, the 
respondents are not answerable. 

The libelant contends that the rivet was defective when the ship 
sailed, and that the damage falls within the express liability created 
by the provisions of the charter and the bill of lading, and that 
those provisions supersede the Harter act in the présent case, even 
if "due diligence" were shown, which, it is claimed, is not proved. 

Before considering the terms of the charter and bill of lading, my 
conclusions concerning some controverted matters of fact should 
be stated. The clear weight of évidence seems to me to show the 
following: 

1. That the exterior end of the rivet to the extent of about three- 
sixteenths of an inch, including ail the flaring or countersunk por- 
tion, was gone at the time the ship was docked and the defect dis- 
covered, i. e., before the rivet was driven out. 

The loss of three-sixteenths of an inch in length could not hâve 
been caused by the two or three blows of the hammer by which 
the rivet was driven back. Had the rivet been then entire, it could 
not hâve been driven back without first cutting out, or breakinp 
off, the flaring portion which forms the clinch or head. It was 
neither eut nor broken off at that time; and it could not hâve got 
into the présent shape by rust alone. Had the flange been broker 
in driving back, or had the flange rusted away, the cylindrical part 
of the rivet would hâve shown its full length, or nearly its full 
length, instead of being three-sixteenths of an inch short; and if 
broken off, the circumference at the end would naturally also hâve 
shown marks of forcible breaking ail around, quite différent from 
those which the rivet now exhibits. On the other hand the rivet 
does show upon the circumference, at the outer end, some toothed 
marks of rupture, such as would be likely to attend a fracture at the 
depth of the countersink, viz. three-sixteenths of an inch ; and I ac- 
cordingly flnd that there was such a fracture and loss of the outer 
end of the rivet to that extent. 

2. This fracture and the loss of the countersunk portion of the 
rivet occurred some time during the heavy weather that the ship 
encountered, beginning on February 14th, more than two weeks 
after the ship sailed from Alexandria. This is the necessary infer- 
ence from the fact that the rivet hole was about 14 feet below the 
water line, and from the facts (a) that prior to the ship's arrivai at 
Alexandria, there had been no noticeable leak; (b) that no lealc 
was visible at Alexandria, when the limber boards were ail taken 
up and the pockets of the limbers carefully cleaned at the place 
where the defective rivet was afterwards found; and (c) that after 
sailing from Alexandria, and for 16 days until heavy weather set 
in, the sluices were open daily and no water was found up to that 
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time, nor on the preceding voyage from Newport to Genoa, when the 
sluices were opened daily. There is no known cause to whicli the 
loss of the countersunk part of the rivet can be ascribed before the 
heavj weather on this voyage; and if the loss of the rivet head had 
taken place at some indefinite time before sailing, there would bave 
been some préviens leak noticeable. The rivet, it is true, now 
shows corrosion upon its drcumference; but this rust is not greater 
than is explainable by the action of the sea water on this voyage, 
particularly when combined with sugar, forming a sugar acid. 
The corrosion is, in fact, very much less than might hâve been caus- 
ed in the. same time by this acid infusion in a différent situation, as 
shown by the case of The Alvena, 74 Fed. 252. 

3. There is not sufficient évidence to warrant my flnding that 
there was any lack of diligence in the inspection of the ship. The 
vessel was comparatively new, and built by flrst-class makers. She 
passed her first Lloyd's survey in February, 1895, when the whole 
bottom was inspected and the riveting found sound. No accident 
intervened. Diligent care of the ship does not require redocking 
more than once a year, in the absence of some known necessity for 
it; and at the time of this voyage, a year had not expired since the 
last docking. 

4. The excessive vibration caused by long-continued racing in 
heavy weather is adéquate to explain the breaking ofiE of the coun- 
tersink of the rivet. This bas been known to occur before ; usual- 
ly with more than one rivet head broken ofE. Hère there was but 
one broken. This, however, does not discrédit the cause in this 
case, because there is otherwise abundant évidence of the existence 
of the cause in the long-continued very heavy weather, and much 
other damage to the ship. In the case of The Alvena there was 
no évidence of the existence of any sufficient external cause. 74 
Fed. 252, 254, 255. But where the existence of an adéquate cause 
of the damage to a seaworthy ship is proved, that is presumptively 
sufficient to relieve the ship. The Warren Adams, 20 G. C. A. 486, 
74 Fed. 413, 416; The Sintram, 64 Fed. 884. Cases of single rivet 
heads broken off are in évidence. That ooly one was broken is 
évidence of the soundness of the gênerai structure, or that the vibra- 
tion was not suflSciently violent or long continued to break others. 
It is also likely enough that the cant given to the rivet by driving 
it through the overlapping holes which were not quite true, and 
the cant given to the clinch at both ends might diminish its endur- 
ance, by subjecting it to an unequal strain, and increasing the in- 
jurions efifects of the vibration of the plates against it. If such 
was the fact, any such mère inequality in the strength of the rivets 
does not amount to unseaworthiness, or a violation of the provi- 
sion of the charter that the ship shall be "tight, staunch and 
strong." 

Upon the above conclusions of fact, it follows that the access of 
water through the rivet hole arose primarily from a péril of the 
sea; that is to say, it was an access of sea water through an accident 
to a seaworthy ship, arising from extraordinary weather, the conse- 
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quent racing of the engine, and the snapping ofE of one of the rivet 
heads, By the gênerai exception of sea périls, the ship is conse- 
quently relieved from liability, unless it further appears from the 
évidence that the injury arising from the leak might hâve been 
avoided by reasonable diligence, or that some spécial provisions of 
the contract of carriage preclude any exemption of liability from 
such a cause. 

The évidence leaves no doubt that had the sluicegate been opened 
twice daily, as customary, no damage would hâve happened, not- 
withstanding the leak. It is évident, however, that the daily open- 
ing of the sluiceways is a part of the "management of the ship": 
and inasmuch as the évidence shows that the owners and their 
agents exercised "due diligence," the ship and owners are exempted 
from liability for this resulting damage by the third section of the 
Harter act (Act Feb. 13, 1893; 2 Supp. Rev. St. 81, 82), unless the 
provisions of the Harter act are superseded by the contract, as the 
libelant claims. Hine v. Bermudez Co., 68 Fed. 920, 923. Although 
this act applies to shipments upon foreign vessels transporting car- 
goes to this country, I haVe no doubt that shipowners for whose ben- 
efit the exemptions of the third section were provided may waive 
thèse benefits and bind themselves to a more extended responsibil- 
ity than the statute imposes, if they choose to do so; but no such 
waiver should be found, except upon explicit proof, or undoubted 
inf erence. 

The charter party in this cane, after reciting that the ship should 
be tight, staunch and strong, and in every way fltted for the voyage, 
provides for the delivery of cargo, but with numerous exceptions, 
which are stated in section 4, among which are the foUowing: 

"The act of God, périls, dangers and accidents of the sea or other waters 
of what nature and kind soever, * * * any latent defect in huU '^^^ 
machinery, strandlng, collisions, and ail other accidents of navigation, and ail 
losses and damages caused thereby are exeepted, even when occasioned by nég- 
ligence, default or error In judgment of the pilot, master, mariners or other 
servants of the shipowner; but unless stranded, simk or burnt, nothing herein 
contained shall exempt the shipowner from liability to pay for damage to cargo 
occasioned by bad stowage, by improper or Insnfflcient dunnage or absence of 
customary ventilation, or by improper opening of the valves, sluioes and ports, 
or by causes other than those above exeepted, and ail the above exceptions 
are condltional on the vessel being seaworthy when she salis on the voyage; 
but any latent defects in the huU, pipes or machinery shall not be considered 
unseaworthiness, provided the same do not resuit from want of due diligence 
of the owners or any of them, or by the shlp's husband or manager." 

The nineteenth clause of the charter provides that: 

"The Mediterranean, Black Sea and Baltie grain cargo steamer bill of ladlng, 
1885, Is to be used under this charter, and its conditions are to f orm part 
thereof." 

, The bill of lading contains the clause, "Ail conditions as per char- 
ter party," giving the date of the charter, and then enumerates sub- 
stantially the same exceptions as the charter ; but as respects latent 
defects it reada that "latent defects in the machinery shall not be 
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considered unseaworthiness," etc.; wliereas the charter reads, "latent 
defects in the hull ''"r^ machineiy," etc. 

The shipment in the présent case, howeyer, was by the charterers ; 
and the libelants, as indorsees of the bill of lading, took the goods 
subject to the provisions of the charter party, inasmucli as the bill 
of lading expressly recites, "Ail conditions as per charter party." 
The somewhat narrower provision of the bill of lading as respects 
the hull, therefore, does not exclude the additional provisions of the 
charter, and the provisions of the charter must, therefore, govern. 

The effect of the charter exceptions is largely the same as the 
provisions of the Harter act — ^passed eight years after this form of 
bill of lading was adopted. By the language of the charter, a 
latent defect in the hull or machinery is not to be considered unsea- 
worthiness, when, as I find hère, there was no want of due diligence. 
If there was any defect in the rivet, it was a latent defect, as it was 
not visible upon such inspection as was required and given, as above 
found; so thai the ship cannot be deemed unseaworthy under the 
charter. The Oarib Prince, 15 O. G. A. 385, 68 Fed. 254. 

The négligent failure to open the sluicegate in the heavy weather 
is clearly covered by the express exception of "périls, dangers, or 
accidents of the sea or other waters, • ♦ • and ail other acci- 
dents of navigation, and ail losses and damages caused thereby, 
even when occasioned by négligence of the master, mariners or oth- 
er servants of the shipowners." 

In effect, this exception, as applied to this case, is identical with 
the third section of the Harter act, since the same négligence is- a 
part of the "management of the ship." The Silvia, 64 Fed. 607, 
afflrmed 15 O. C. A. 362, 68 Fed. 230; The Etona, 64 Fed. 880. 

The subséquent provision of the charter, viz. that "nothing here- 
in cpntained shall exempt the shipowner from liability to pay for 
damage to cargo occasioned * * * by causes other than those 
above excepted," does not aid the libelant, because the exception 
of sea périls and of négligence of the seamen in connection there- 
with is one of the "causes above excepted" ; and it was that causn 
that made the lealc operative to the libelant's damage. 

The charter contains the further provision: 

"That nothing herein contained shall exempt the shipowner from liability to 
pay for damage to cargo occasioned * * • by improper opening of valves, 
Bluices and ports." 

There can be no doubt that the opening of valves, sluices and 
ports during the voyage is a part of the "management of the ship." 
The Silvia, supra. Damage arising from négligence in this regard, 
therefore, would fall within the exemption of the Harter act; though 
this charter and the bill of lading provide that nothing therein 
shall exempt the owner from liability caused by improperly open- 
ing the valves, sluices or ports. The négligence in this case, how- 
ever, does not fall within the language of this qualification. For 
this damage did not arise from any improper opening of the sluice- 
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gâté, but from the neglect to open it at ail during the heayy weath- 
er. The language of this adopted form of bill of lading, and the 
similar words of the charter, were a subject of such spécial dé- 
libération, that I do not feel authorized to extend it to improperly 
keeping the valves, sluices and ports sliut. The danger contem- 
plated from the improper opening of valves, sluices and ports, was 
apparently of a différent and much more serions kind, viz., the dan- 
ger to the whole ship from being thus opened to the sea; making 
her liable to be quickly sunk, or to great gênerai damage before the 
fault could be remedied. The probable ground of this particular 
exception, therefore, forbids its extension by construction to cases 
beyond its letter and its probable reason. 

Even if the effect of this exception in cases coming within it, 
would be to supersede the provisions of the Harter act, and to make 
the ship and owner legally liable for the damage arising from open 
valves, etc., under their gênerai liability for négligence, as to whicli 
I express no opinion, nevertheless, inasmuch as I cannot ând this 
damage to be covered by this clause of the charter and bill of lad- 
ing, the previous gênerai exceptions, and the third section of the 
Harter act to the same effect are sufificient to absolve the ship. 

The libel must be dismissed, with costs. 



THE MAURICE B. GEOVER. 

(District Court, N. D. New York. March 25, 1897.) 

CoLiiisroN— Signai,» — Stbamek Aground in Channbl — Acts in Extremis. 

A steamer aground in the river St. Mary, about 300 feet south of the light 
erlb at Sallors' Encampment Island, held solely in fault for a collision with 
her of a descending steamer. In that she failed to answer the usual signal 
glven by the latter on turning the bend above, and gave no signal indl- 
cating that she was aground; and later, when the danger ot' collision 
was apparent, gave a signal of four blasts to summon a tug, which was 
understood on the other vessel as a signal to corne on, or hurry up. 
The latter vessel Jield not in fault for an alleged mistake In choosing the 
slde for passlng, such choice having been made In the face of a sndden 
péril, brought about by the inexcusable négligence of the steamer agi'ound. 

Norris Morey, for libelant. 
Harvey D. Goulder, for claimant 

I 

COXE, District Judge. On the 7th of May, 1896, the steamers 
Maurice B. Grover and John V. Moran collided in the river St. 
Mary at a point about 300 feet south of the light crib at Sailors' 
Encampment Island. The Moran was proceeding from Buiïalo to 
Duluth loaded with 600 or 700 tons of freight. She is 214 feet on 
the keel, 234 feet over ail and 37 feet beam. On the day in ques- 
tion she drew about 12 feet 2 inches aft and 7 feet forward. After 
having delivered some freight at the Mill dock she resumed her 
voyage, and, in crossing the shoal below the light crib, she ran 
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aground about 5 o'clock in the afternoon and remained there until 
she was struck by the Grover some two hours afterwards. TTae 
Grover is 300 feet over ail and 40 feet, 8 incbes beam. She was 
loaded and was proceeding down stream destined for Buffalo. Her 
draugbt was about 13 feet 10 inches. 

Kavigation at the Sailors' Encampment channel bas always been 
regarded as dangerous and particularly so in May, 1896, when the 
water was unusually sballow. At a point known as "the dark hole," 
some distance above, the Grover gave the usual bend whistle to 
warn approaching vessels that she was coming down the river. 
At the turn above the crib a dredge was lying near the Une of the 
channel, which is about 300 feet in width. To make the turn, avoid 
the dredge and straighten up on the Encampment range Une was a 
maneuver of considérable difiiculty. The Grover accomplished it 
aboTit sundown and was proceeding on the usual course when she 
became aware that the Moran was lying in the channel below the 
crib. The exact position of the Moran at this time is in dispute, 
but the court is of the opinion, after giving due weight to ail the 
testimooy, that she was lying across the western half of the chan- 
nel headed a little up stream, her bow pointing towards Ross' dock 
and reaching to or nearly to the range Une which marks the center 
of the channel at this point. It is impossible to locate the Moran 
with perfect accuracy but if the libelant's theory of her position 
is accepted without qualification the court must not only convict a 
large number of respectable and disinterested witnesses, who say 
they saw the Moran's bow over the range Une, of perjury, but it 
must find the master of the Grover guilty of incredible stupidity 
in attempting to go under the stem of the Moran when, substan- 
tially, the entire channel was open before him. On the other hand 
it is impossible to see how she could hâve extended 30 or 40 feet 
beyond the range Une when the mark on her keel indicated that 
she was held by an obstruction on the shoal some 80 feet from her 
stem. Again, it is undisputed that on passing close to the black 
stake the Grover put her helm hard a-port and that she was still 
swinging to starboard when the coillision occurred. A simple es- 
periment will demonstrate that it would hâve been impossible for 
her bow to strike the Moran 108 feet from the latter's bow if she 
were lying where the claimant locates her. To a layman it seems 
impossible that the Grover, under a port helm, and still swinging to 
starboard after passing the black stake, could hâve hit the Moran 
amidships at a point only about 70 feet west of the center of the 
channel. The safer way in thèse cases is to give credence to ail 
the évidence and the presumptions to be drawn theref rom and locate 
the vessels as accurately as possible from a gênerai concensus of ail 
the testimony. 

At the time of the collision the Moran had up her ninning lights. 
She gave no signal to the Grover at any time, but just previous to 
the collision, and after the Grover had straightened up on the En- 
campment range, she blew -a signal of four blasts for a tug to 
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come to her assistance. The tug answered the signal but those in 
charge of the Grever swear that they did not hear the answer. The 
signal of four blasts may mean a call for a tug or it may mean 
"hurry up," depending upon the length of the blasts. At the time 
of the collision the sun bud gone down behind the western trees, 
but it was still light and there is no prêteuse on either side that 
any embarrassment was occasioned by fading or insufScient light. 
There was no wind which at ail affected navigation. The current 
at the Encampment is between two and three miles an hour. The 
chart introduced in évidence indicates that for a considérable dis- 
tance east of the channel and below the point where the Moran 
lay the water was deep enough for the navigation of a vessel of 
the draught of the G-rover. On the other hand there is évidence 
that vessels similar in size hâve touched bottom there. It is not 
pretended that the collision was due to inévitable accident. It is 
conceded on ail sides that it was the resuit of careless seamanship. 

The accusations against the Moran are as follows: 

First. She went aground negligently. She knew of the improve- 
ments being made and of the coamings thrown up in cutting the 
new channel. She was warned of the shoal orally and by the flags 
which marked the danger limit. She took the risk deliberately and 
with full knowledge of the situation, when, had she gone below the 
flags there would hâve been no danger of grounding. 

Second. lïaving gone aground at a point where she was a menace 
to passing vessels it was her duty to get away as quickly as pos- 
sible. A tug ofîered her services immediately and there is every 
reason to believe that had they been accepted the Moran would hâve 
floated long before the Grover appeared upon the scène. Négligence 
is predicated of the refusai to accept the assistance of the tug. 

Third. It is said that the Moran was négligent in displaying her 
running lights. Seeing her red light and white foremast light a 
descending vessel had a right to assume that the Moran was under 
way and crossing the river. 

Fourth. The Moran shooild hâve given a danger signal. She was 
lying directly across the westerly half of a narrow, shallow and 
difiScult channel, at a point where the channel takes a sharp westerly 
turn. She was aground and helpless. She should hâve informed 
the Grover of her plight 

Fifth. It was a palpable fault for the Moran to give the signal 
for the tug after the Grover had made the turn above the light 
crib and a collision seemed probable. 

There is force in ail of thèse propositions but the last two only 
will be considered. 

When the Grover gave the bend signal at "the dark hole" it was 
clearly the duty of the Moran to answer it. This would be so in 
any case. The Grover hearing no response to her signal had the 
right, pursuant to the inspectors' rule, to consider the channel at 
the Encampment clear. But if this were a duty devolving upon the 
Moran when under way how much more was it her duty when iying 
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aground? Without doubt the Grover was entitled to notice of tliis 
f act. How was she to know that a vessel lying below the crib was 
aground? How could the Grover maneuver intelligently in igno- 
rance of this fact? There was danger in the Moran's position. She 
should hâve given the danger signal in time. The F. W. Wheeler, 78 
Fed. 824. If the Grover had known before making the turn upon the 
Encampment range that the Moran was aground the collision would 
hâve been avoided. Instead of doing this the Moran remained silent 
when she should hâve spoken and spoke when she should hâve re- 
mained silent. When it was too late to give any signal which could 
avail and just at the time when the situation was critical and becom- 
ing dangerous the Moran gave four blasts upon her whistle. This was 
intended as a call for assistance from the tug. But if the blasts were 
short, and they may well bave been curtailed in the excitement of the 
moment, the signal was an invitation to the Grover to "corne on," to 
"hurry up." It was so understood by the master of the Grover. It is 
not important to inquire whether the Grover was justifled in mistaking 
the signal. The Grover was so near at the time that it was im- 
possible for the tug to render any assistance before the Grover 
passed. The Moran should hâve waited until the danger was over 
before complicating still further an already hazardous situation by 
a prématuré and misleading signal. The problem confronting the 
Grover was difScult enough without adding a new élément of un- 
certàinty. To give an unnecessary signal at 'ïuch a time which 
might be misconstrued into a request to do the wcrst thing possible 
was a grave fault. 

The Grover is charged with fault in the following respects: 

First. That she proceeded at too great a rate of speed. 

Second. That she did not maintain a compétent lookout. 

Third.' That she was not manned by a compétent and sufScient 
crew. 

Fourth. That she did not stop and reverse in time. 

Fifth. That she should hâve turned her head to the eastward and 
passed arooind the bow of the Moran instead of attempting to run 
under her stem. 

There is no évidence to establish the first four of thèse proposi- 
tions. The évidence is uncontradicted that the Grover checked 
down three times before reaching the Encampment range and was 
proceeding at a slow rate of speed, barely sufficient to give her 
steerageway. She had a full complément of offlcers and men and 
they were at their respective posts. The moment a collision seemed 
probable her engine was reversed and she was backed with ail the 
power at her command. 

The sole question, then, to be considered is whether or not nég- 
ligence can be imputed to the Grover in porting instead of star- 
boarding when a short distance — about 150 feet — above the crib. 
Viewed in the light of ail that is now known it certainly seems that 
it would hâve been wiser if the Grover had attempted to pass across 
the bow of the Moran. Other vessels, alone, and with tows, had 



S82 78 FBDSRAL REPORTER. 

passed her bow in safety both ascending and descending the river. 
One of thèse, the Menedosa, in tow of the Glengarry, was approxi- 
mately the same size and draught as the Grover, but the testimony 
establishes the fact that she rubbed against the shoal to the east- 
ward of the channel in making the turn. It should also be borne 
in mind that the bow of the Moran had swung down during the 
time she lay aground and projected further into the channel at the 
time of the collision. But it is manifestly unfair to judge the 
Grover in the light of the situation as it is now developed. The 
judge should endeavor, as far as possible, to place himself in the posi- 
tion of the master of the Grover and pass judgment upon his action 
in the light of what was known at the time. Had the master known 
that the Moran was aground 300 feet from the crib, had he known 
of the shoal and of the danger which confronted him, it would not 
be difflcult to inculpate the Grover. At the trial it was thought 
that this View might with propriety be taken, but the more the rec- 
ord has been studied, the more settled has become the conviction 
that the Grover cannot be held responsible for mère errors of judg- 
ment committed in extremis, errors fairly attributable to the nég- 
ligence of the Moran. The Grover supposed that the Moran was 
under way. She was headed directly across the river. To attempt 
to run across her bow in such circumstances would hâve been cul- 
pable négligence. The master of the Grover did not know of the 
présence of the shoal at the point where the Moran lay. Few of 
the river pilots knew of it. The master of the Moran was certainly 
ignorant of it or he would not hâve attempted to cross at that point. 
A number of accomplished mariners whose expérience is unques- 
tioned testified that it would hâve been impossible to hâve passed 
the bow of the Moran without running upon the rocks. Others 
thought it was possible; but this is not material as bearing upon 
the proposition now under considération. The question is not 
whether the Grover adopted the best possible course but whether 
she adopted the best course in the sudden exigency which confront- 
ed her. Did the master of the Grover do what a prudent mariner in 
like circumstances might hâve done? By reason of the inexcusable 
fault of the Moran he found himself face to face with a sudden péril. 
He had to choose in a moment whether to turn to the right or to the 
left. He decided to take the usual course and go to the right. This 
course seemed to him at the time to présent fewer obstacles than the 
other. There was danger no matter which course he adopted. There 
was no time for nice calculation. The dilemma was made by the 
Moran; he was not responsible for it; he did what seemed to him best. 
Assume that he was wrong; the rule is clear that a vessel cannot be 
held liable for mistakes committed in such exigencies. 

It is argued that the Grover was at fault for not giving the signal 
required by rule 24 of the act of 1895 (28 Stat. 649). The rule seems 
inapplicable to the case at bar for the reason that thèse steamers 
were not "meeting." In any view it is not perceived how the signai 
could hâve aided the Moran as she was aground and unable to move. 
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After giving the most careful considération to the testimony the 
court has been compèlled to reach the conclusion that the collision 
was due solely to the négligence of the Moran. The libel is dis- 
missed. 



THE LOTTIE K. FRIBND v. THE ALBERT N. HUGHES. 

(District Court, E. D. Pennsylvanla. March 29, 1897.) 

Collision— Vessel at Anchoh— Tug and Tow. 

A tug wlthout a proper lookout (havlng no one exclusively devoted to 
that duty), and with a heavy schooner In tow on a long hawser, heJd In 
fault for a collision, while going down Delaware Bay with the tide, of her 
tow with an anchored vessel, in that she came quite close, nearly head on, 
a lîttle to the eastward of the anchored vessel, before discovering the sit- 
uation, and then turned sharply westward, signaling her tow to foUow, 
which the latter could not do eoon enough, because of her weight and the 
Influence of the tide. 

This was a libel in rem against the tug Albert N. Hughes to recover 
damages caused by a collision of her tow with the schooner Lottie K. 
Friend. 

Henry E. Edmunds, for libelant. 

John F. Lewis and Horace L. Oheyney, for respwident. 

BUTLER, District Judge. The suit is for damages f rom a collision 
in the Delaware Bay, September 21, IS&S. The libelant was at 
anchor, and is admitted to hâve been free of fault. The respondent 
was passing down, towing the schooner "Lawrence" astern, by a long 
hawser. The latter was heavy, and going with the tide responded 
tardily to her helm, — ^requiring two men at the wheel. A short dis- 
tance above the libelant, and a little eastward, a small vessel was 
lying at anchor; and another a little further eastward was getting 
under way. Thèse small vessels the tug and her tow passed safely. 
The tug also passed the libelant, a short distance to the westward, 
while the tow swung down and struck her well forward, on the star- 
board side. The answer, admitting the libelant to hâve been fault- 
less, charges the tow with responsibility for the collision, alleging 
that she failed to follow the tug as closely as she should; and this 
raises the only material question in the case. 

The record contains much conflicting testimony, as is usual in such 
cases. After a careful examination of it I hâve reached a conclusion 
adverse to the respondent. To analyze and discuss this testimony 
would be a useless labor; and I will therefore simply state my conclu- 
sions. In addition to the above undisputed facts, I flnd that the tow 
followed the course of the tug as closely as she could under the cir- 
cumstances. Being large and heavy, and going with the tide, she 
responded slowly to her helm. The small vessel at anchor above the 
libelant was a little further eastward than she is shown on the draft 
at page 9 of respondent's brief, and the libelant a little further west- 
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ward th.an she îa shown. The respondent passed the small vessel 
with little, if any, change of course, (the tow following pretty directly 
behind at this time,) and approached the libelant nearly head on, but 
a little to the eastward, getting quite close before discovering the sit- 
uation. She then turned sharply westward and signaled the tow to 
follow. The latter endeavored to do so, but necëssarily swung down 
under the influence of her momentum and the tide, and struck the 
libelant as above described. She may hâve been a bad steerer as the 
tug charges. But if she was, the tug, having towed her before, should 
hâve known it and talcen précautions accordingly. The respondent 
was without a proper lookout, having no one exclusively devoted to 
that duty; and this, doubtless, was the cause of her running so near 
the libelant before changing her course. The collision was then in- 
évitable, unless, possibly, by tuming in the opposite direction. With 
the change westward the tow would necëssarily be brought into col- 
lision; there was no chance of escape in attempting to follow. The 
distance between her and the libelant was toc short for any available 
effort to keep off, especially in view of her speed and the force of the 
tide. She would necëssarily swing down and turn lower than the tug, 
and thus be drawn into contact with the libelant just as she was. 

The allégation that she tooli a sheer eastward, (on which the dé- 
fense rests,) as some of the respondent's witnesses assert, cannot be 
accepted against the évidence to the contrary. Besides, there is noth- 
ing to account for such a sheer. If it occurred after the tug turned 
westward and signaled her to follow, it is wholly unaccountable that 
she should hâve turned in the opposite direction. If it occurred be- 
fore the tug turned westward, then the tug should hâve gone east- 
ward, as it would hâve been safe to do. It was perilous to turn west- 
ward under such circumstances, and attempt to haul the tow across 
the libelant's bows; and of itself would render the tug responsible for 
the collision. 

The libel is sustained, and a decree may be prepared accordingly. 



DONALLAN T. TANNAGE PATENT CO. S8fi 

DONALLAN V. TANNAGE PATENT CO. 

(CHrcult Court of Appeals, First Circuit. Marcli 13, 1897.) 

No. 189. 

Appbal — DisMissAL OS Appellant's Motion. 

An api>ellant cannot of right dismiss his own appeal; and, when an ap- 
peal Is dismissed on Ms motion, he Is not entitled, in tlie absence of spécial 
équitable considérations, to liave the order expressed to be without préju- 
dice; but wbere an appeal from an interlocutory order granting a pre- 
Uminary injunction was so dismissed, the order may state tlie fact that the 
dismlssal was before any hearing on the merits. 

Appeal from the Circuit Court of tlie United States for the Dis- 
trict of Massachusetts. 

This was a suit in equity by the Tannage Patent Company against 
John E. Donallan for infringement of letters patent No. 291,784 anâ 
291,785, for a process of tanning leather. The circuit court made 
an order granting a preliminary injunction (75 Fed. 287), and the 
défendant appealed. The cause was heard on appellant's motion to 
dismiss its appeal without préjudice. 

Geo. L. Koberts, James H. Lange, and W. Orison Underwood, for 
appellant. 

Frederick P. Fish and Wm. K. Richardson, for appellee. 

Before PUTNAM, Circuit Judge, and ALDRICH and BROWN, 
District Judges. 

PUTNAM, Circuit Judge. This is an appeal from an interlocu- 
tory order or decree granting a preliminary injunction, The ap- 
pellant files the followlng motion: 

"Now eomes the original défendant in the above cause, the appellant before 
this court, and moves that the appeal talien by him from the interlocutory 
order or decree of the circuit court, granting a preliminary injunction, be dis- 
missed, without préjudice to any proceedings in the circuit court, or to the right 
of the défendant to talie any subséquent appeal, and without préjudice to the 
questions which may be raised by such subséquent appeal if lawfully talien, 
but with costs of the appeal to the appellee." 

The appellee does not object to the dismissal of the appeal, but 
it does object to the qualifying expressions asked for. 

An appellant cannot as of right dismiss his own appeal. U. S. 
V. Minnesota & N. W. E. Co., 18 How. 241, 242. That ordinarily, 
on a dismissal on his own motion, the appellant is not entitled to 
an order expressed without préjudice, follows from what is said 
in the case cited, at page 242, that usually the court will not allow 
such a dismissal if the appellant intends at some future time to 
bring another appeal. How very cautious the suprême court usu- 
ally is to shut out presumptions of any qualification in connection 
with such orders appears from U. S. t. Grifflth, 141 U. S. 212, 11 
Sup. et. 1005. 

Where, after a hearing, a cause is disposed of by the court on 

appeal, for some reason not touching the merits, it is now well 

settled that the judgment should usually show that it is without 

préjudice. So, on his own motion to dismiss, an appellant may 

79 F.— 25 
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sometimes show inadvertence or mistake or some other spécial rea- 
son wMch may entîtle Mm to équitable' considération and a spécial 
order. But we hâve no suggestion of any such exceptional matter 
hère. We hâve no judicial knowledge of anything except what we 
hâve stated, and that there has been no hearing by us on the merits. 
Whether, under our expressions in Gamewell Fire-Alarm ïelegraph 
Oo. y. Municipal Signal Ck»., 9 C. C. A. 450, 61 Fed. 208, 209, and in 
Marden v. Manufacturing Co., 15 C. C. A. 26, 67 Fed. 809, the ap- 
pellant is net, in any event, sure of ail he desires to reserve, is for 
him to consider. As he moves to dismiss his appeal of his own 
volition, we hâve no occasion whatever to aid him, under the cir- 
cumstances of the case, either by any spécial order, or by any ex- 
pressions of opinion. We will therefore adopt the usual order en- 
tered on thèse motions in the suprême court and hère, adding to it 
sufflcient to advise the circuit court of what appears on our rec- 
ords, that there has been no hearing on the merits of this appeal. 
On the mod;ion of the appellant, and before any hearing on the 
merits, it is ordered that this appeal be dismissed, with the costs 
of this court for the appellee, and that a mandate issue forthwith. 



NBW ÏORK SBOURITY & TRUST 00. v. LOUIS VILLE, E. & ST. L. 

O. R. CO. et aJ. 

CLARKE V. HOPKINS et aL 

(Circuit Court, D. Indlana. Mareh 18, 1897.) 

1. Bailroad Mortgagbs — Priobitt of Judsment for Death L0S8. 

A Judgment against a rallroad company for a death loss occurrlng in the 
opération o( the road cannot be regarded as a necessary operating expense, 
and is not entitled to priority of payment over a mortgage upon that 
ground. 

2. BUEETY IN SUPBHSKDBAS BoND — PREFERENCE OVEK PbIOR MoRTGASB. 

When a surety slgns a supersedeas bond wlthout requiring any indem- 
nlty for so doing, he must be held to hâve done so on the Personal crédit 
of the principal, and is not entitled, upon the affirmanee of the judgment, 
to préférence over a prior mortgage upon the property of the principal. 

In Equity. On demurrer to answer to intervening pétition. 

Miller & Elam, for petitioners. 
William L. Taylor, for receivers. 

BAKER, District Judge. On July 17, 1890, the petitioner re- 
covered judgment for |9,000 and costs against the Louisville, Evans- 
ville & St. Louis Eailroad Company. The judgment was recovered 
for a death loss arising from the négligence of the railroad com- 
pany in causing the death of the petitioner's testator, who, at the 
time of the injury resulting in death, was a passenger on a train 
on said railroad. The railroad company sued out a writ of error 
to the suprême court of the United States, and procured a super- 
sedeas upon filing a bond in the pénal sum of |12,000, signed by 
the Louisville, Evansville & St. Louis Consolidated Railroad Com- 
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pany and David J. Mackey, wlio was then its président. The judg- 
ment was affirmed on Màrch 15, 1894. A suit was thereafter 
brought on the bond against David J. Mackey. A judgment was 
recovered on December 31, 1894, for |11,530.34 and costs, and an 
exécution was duly issued tliereon, and returned nu lia bona. On 
January 4, 1894, in the suit of Thomas Barrett et al. against the 
Louisville, Evansville & St. Louis Consolidated Railroad Company, 
Edward 0. Hopkins and James H. Wilson were appointed by this 
court receivers of ail the property and rights of said Louisville, 
Evansville & St. Louis Consolidated Eailroad Company. They gave 
bond, and took immédiate possession of said railroad property. On 
September 6, 1894, the New York Security & Trust Company filed 
an original bill in this court for the foreclosure of certain mortgages 
executed to it as trustée, covering ail the property of sâid Louis- 
ville, Evansville & St. Louis Consolidated Railroad Company and 
its constituent companies, and on November 26, 1894, by an order 
of this court, the two cases then pending were consolidated, and 
Edward 0. Hopkins and James H. Wilson were made the receivers 
of said property in the consolidated suit. During ail the time after 
the testator lost his life down to about the time when the receivers 
were appointed in the case of Thomas Barrett et al. v. Louisville, 
Evansville & Si. Louis Consolidated Railroad Company, the inter- 
est on ail its mortgage indebtedness was paid. On and prior to 
Jsrmary 4, 1894, David J. Mackey was the président of the Louis- 
ville, Evansville & St. Louis Railroad Company, and also of the 
Consolidated Company, and had the gênerai management and con- 
trol of the same, and was, at and before the said time, indebted 
to said railroad company in the sum of |70,000, of which sum not 
more than $18,400 has ever been paid or collected. Mackey is in- 
solvent, and has been since January 4, 1894. The property in the 
hands of the receivers is covered by a mortgage indebtedness 
amounting to more than $5,000,000, which embraces ail the property 
and income of the railroad, and which was executed and duly record- 
ed long before the petitioner recovered his judgment. The earnings 
and income of the railroad are insufdcient to meet current expenses 
and to pay interest on the mortgage indebtedness. The petitioner 
asks that his claim be adjudged to hâve a préférence and priority 
of payment over the mortgage indebtedness of the railroad com- 
pany. I hâve carefully examined ail the cases cited by counsel, 
and hâve reached the conclusion that the claim is not entitled to a 
préférence. A review and analysis of the numerous cases cited 
leading to this détermination would not prove profitable, and the 
court theref ore contents itself with a brief statement of the grounds 
on which its conclusion is based. 

The law of its création, and the nature of its business, necessarily 
require that a railroad should be maintained as a going concern 
by running its trains and serving the public as a common carrier. 
The duty is of légal obligation, and is of the essence of its right to 
corporate existence. The purchase of supplies, the employment 
of labor, the making of repairs and of suitable trafflc arrangements 
are indispensably necessary to enable the railroad to perform its 
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public duties. Crédit is essential to secure the property and serv- 
ice required to keep it in opération. Some courts hâve placed tlie 
pight to charge the expenses on the income, and, if necessary, on 
the corporate property itself, in préférence to the mortgage indebt- 
edness, on the ground that the supplies, labor, repairs, and traffic 
arrangements go to the betterment of the mortgaged property. 
This ground seems unsatisfactory, because it often happens that 
no such betterment results; and, if such resuit occurs, it would 
be an unsound and dangerous doctrine to hold that the expenses 
incurred in improving the mortgaged estate can be recouped out of 
the mortgagee's security. No one ought to be improved out of his 
mortgage security without his consent. Other courts place the 
doctrine upon the theory of implied consent. The argument is that 
the mortgagee has taken his security with the knowledge that the 
railroad must be kept in opération, and therefore he will be pre- 
sumed to hâve impliedly agreed that the expenses necessarily in- 
curred in maintaining it as a going concem shall hâve a préfér- 
ence in payment over his mortgage indebtedness. It is not quite 
apparent how a mortgagee can be held to an implied consent in the 
face of his mortgage, which, in express terms, grants to him a prior 
lien oh the entire income and property of the corporation. The 
right to priority of payment for property and services necessary to 
the opération of the railroad as a going concern would seem to 
arise from the primary and paramount duty owing to the state and 
the public to keep it a going concern, found in the law of its créa- 
tion and in the purpose of its existence. It thence follows that 
when a mortgage is pluced upon such property the security must, 
in the nature of things, be held to be subordinate to the charges 
which are necessarily incurred to enable the railroad to perform 
those prier and paramount duties due to the state by the law of 
its création. But, whatever may be the true foundation of the 
doctrine, it cannot, without a flagrant invasion of contract rights, 
be extended to any other claims than those growing out of debts 
necessarily incurred in keeping the road in opération. It has never 
been held, and logically it cannot be held, that injuries to persons 
and property arising from its opération are among such preferred 
debts. Such injuries are accidentai and fortuitous, and their pay- 
ment cannot be regarded as necessary and indispensable operating 
expenses within the contemplation of the law. Hence it follows 
that the petitioner's claim is not entitled to priority on the ground 
that it was a necessary operating expense. 

It is further contended that the petitioner is entitled to priority, 
because his right to sue out an exécution and levj' upon the prop- 
erty of the railroad company was denied to him by taking out a 
writ of error and âling a supersedeas bond, and that the surety, 
thus having saved the railroad property from seizure and sale, 
is entitled to indemnity and protection, and that the petitioner can 
avail himself of this equity in favor of the surety. The court is of 
opinion that this contention is unfounded. When a surety signs 
a supersedeas bond without requiring any indemnity for so doing, 
he must be held to hâve done so on the personal crédit and re- 
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sponsibility of the principal. He becomes such surety voluntarily, 
and if he neitlier asks nor receives indemnity, on what ground can 
he be pennitted to invoke an équitable lien, and be entitled to préf- 
érence over a prior mortgage? If the surety had loaned the money 
to pay ofE the judgment, and thus hâve saved the property covered 
by the mortgage, he could not hâve acquired a prior lien for the 
money so advanced. By signing the bond he simply agrées to pay 
ofE the judgment at a later day, if the judgment should be afflrmed. 
Why should one vrho has bound himself contingently to pay the 
judgment occupy a more favorable situation than he who pays it 
in the flrst instance? No case warrants such a préférence of a 
surety unless other équitable circumstances exist which create an 
équitable right of priority. In the présent case there are no équi- 
table circumstances existing in fuviir of the surety. Indeed, he is 
a debtor of the railroad company to an amount largely in excess of 
the petitioner's claim, and is insolvent, and is not asking the court 
for protection. 

The demurrer to the answers of the receivers is overruled, at the 
petitioner's costs 



MERCANTILE TRUST CO. v. BALTIMORE & O. E. CO. 
(Circuit Court, B. D. Pennsylvania, Marcli 6, 1897.) 

1. RATLTIOAD ReM-.TVERR — SETTLKMB^•T OF Cl.ATMS. 

Tlie autliority given to railroad receivers "to compromise, adjust, and 
settle, in tlieir best discrétion," claims against tlie railroad compaiiy, vested 
no right in judgment creditors to hâve their respective claims paid in f ull. 

2. Bamb. 

A judgment créditer wiE not, in gênerai, be allowed to enforce lils judg- 
ment by sale of property in the hands of a receiver. 
8. Same— Ancillaky De;cree. 

Even if a circuit court had acted improvidently in Includlng ail the 
property of a railroad company in a receivershii), the circuit court of an- 
other district will not, by its ancillary decree, except a portion of the prop- 
erty in that district from its opération. 

Sur Pétition of William Friel and Others. 

B. C. Dale and Samuel Dickson, for petitioners. 
Wm. H. Addicks, for Eailroad Co. 

DALLAS, Circuit Judge. The authority given to the receivers 
"to compromise, adjust, and settle, in their best discrétion," claims 
against the railroad company, vested no right in the petitioners to 
hâve their respective claims paid in full. A judgment creditor will 
not, in gênerai, be allowed to enforce his judgment by sale of prop- 
erty in the hands of a receiver, and nothing is hère alleged to 
distinguish the case of thèse petitioners from that of any other 
person who, upon a cause of action previously accrued, recovers 
judgment after appointment of receivers. I cannot agrée that the 
relief asked by the petitioners should be granted upon the ground 
that a mistake was made in including ail the property of the de- 
fendant company in this receivership. Whether such action should 
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have been taten on the original bill it is not, I think, necessary 
for me to consider. It is, in my opinion, enough to say, upon the 
présent application and at this time, that euch scope having, in 
fact, been given to the receivership by the circuit court for the 
district of Maryland, the ancillary decree of this court should not, 
in efEect, be so modified as to except a portion of the property in 
this district f rom its opération. ïhese petitioners have no right to 
immédiate payment superior to that of other creditors of the same 
class, nor to insist that the subsisting order of this court shall 
be reformed or partially annulled for their benefit. It is im- 
portant for the interest of creditors generally that between the 
primary decree, which was made for the beneflt of ail creditors 
alike, and that of this court, there should be no material variance, 
and I have not been convinced that the harmony which now exists 
should, at this time, be disturbed for the spécial advantage of 
particular claimants. The prayer of the pétition of William Friel 
and others is denied. 



WAED V. ROBERT .7. BOYD PAVING & CONTRACTING CO. et al. 
(Circuit Court, W. D. Missouri, W. D. January 4, 1897.) 

CONSTITUTIONAI, LaW— CLASSIFICATION OF CiTIES AKD TOWNS— SPECIAL LeGIS- 
LATtON. 

The Missouri statute of March 18, 1893, concerning sewers and drains 
"for cities In the state having a spedal charter which now or hereafter 
contains more ttian 2,000 and less than 30,000 inhabitants," and for 
siich cities of the third and fourth class as may by a vote of the people 
adopt the act, violâtes section 7, art 9, Const. Mo., which provides for the 
division of the towns and cities of the state Into four classes, and déclares 
that the powers of eaeh class shall be defined by gênerai laws. 

Wash Adams and Hugh C. Ward, for complainant 
Karnes, Holmes & Krauthoff, for défendants. 

PHILIPS, District Judge. This is a bill in equity to enjoîn the 
collection of certain tax bills issued by the city of Westport, in Jack- 
son county, Mo., as a spécial tax assessed against ccmplainant's prop- 
erty for the construction of â district sewer. The city of Westport 
is alleged to be a city of the fourth class, organized under the statutes 
of the state. The construction of the sewer in question was directed 
by an ordinance of the city, duly adopted, and the imposition of the 
spécial tax for the payment thereof was also authorized by ordinance 
of the city. This tax is claimed, by the holder of the certiflcates 
therefor, to be a spécial lien on a large amount of real estate in the 
hands of the complainant, as receiver of the Mastin estate, which it is 
alleged the respondents are threatening to enforce, and which consti- 
tutes a cloud upon the title to said property. It is further alleged 
in the bill that the basis of the action taken by said city in having said 
work done and said tax certiflcates issued is an act of the gênerai 
assembly of the state of Missouri, entitled "An act concerning sewers 
and drains for cities in the state having a spécial charter which now 
or hereafter contains more than 2,000 and less than 30,000 inhabit- 
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ants, and for cities of tlie third and fourth classes," approved Mardi 
18, 1893. The contention of complainant is tlaat this act is in contra- 
vention of the constitution of the state, and he tlierefore seeks to en- 
join the collection of and hâve the tax certificates declared invalid. 
To this bill the paving company has interposed a demurrer, which has 
been submitted to the court on brief s of counsel. 
Section 7 of article 9 of the state constitution is as follows: 
"Sec. 7. Cities and Towns, Organizatlon and Classification. Tlie gênerai 
assembly shall provide by gênerai laws, for the organization and classification 
of cities and towns. The number of such classes shall not exceed four; and 
the power of each class shall be defined by gênerai laws, so that ail such 
municipal corporations of the same class shall possess the same powers and 
be subject to the same restrictions. The gênerai assembly shall also make 
provisions, by gênerai law, whereby any city, town or village esisting by 
vlrtue of any spécial or local law, may elect to become subject to and be 
governed by, the gênerai laws relating to such corporations." 

This provision of the constitution is both mandatory and prohibit- 
cry. Its command is not only that the législature shall provide for 
the organization and classification of ail cities in the state, but such 
provision must be by gênerai laws, not spécial enactmeuts. It then 
commands the classification of such cities, and interdicts the création 
of more than four classes. It further commands, not only that the 
législature shall define the restrictions and powers of each of said 
classes, but also that this shall be done by gênerai law. It then pro- 
ceeds to déclare the purpose of the convention in making this require- 
ment to be "so that ail such municipal corporations of the same class 
shall possess the same powers and be subject to the same restrictions." 
The clear intent of which is to prevent the multiplication of classes 
of municipalities, and the giving to one within the same cla.ss différent 
powers or functions, and imposing upon any one restrictions différent 
from those in the same olass or division. In short, it is to secure ab- 
solute uniformity, by gaieral law, applicable to ail the given classes, 
respecting the facultiea with which they might be endowed, and the 
limitations placed upon their functions by the législature; so that 
any person, anywhere, desiring to ascertain what are the powers and 
restrictions of any one city of a given class in the state, could be ad- 
vised thereof by looking at the "gênerai law" deflning such powers 
and restrictions. 

The législature, in conformity with the constitutional requirement, 
proceeded to make the classification found in chapter 30, p. 303, Kev. 
St. Mo. 1889, as follows: 

"Sec. 972. Cities of Plrst Class. Ail cities and towns in this state contain- 
ing one hundred thousand Inhabitants or more shaU be cities of the flrst class. 

"Sec. 973. Cities of Second Class. AU cities and towns in this state con- 
tainlng thlrty thousand and less than one hundred thousand Inhabitants shall 
be cities of the second class. 

"Sec. 974. Cities of Thlrd Class. Ail cities and town in this state containing 
three thousand and less than thirty thousand inhabitants, which shall elect 
to be a city of the third class, shall be cities of the third class. 

"Sec. 975. Fourth Olass. AU cities and towns in this state containing flve 
hundred and less than three thousand inhabitants, and ail towns existing 
under any spécial law, and having less than flve hundred Inhabitants, which 
BhaU elect to be cities of the fourth class, shall be cities of the fourth class. 

"Sec. 976. ViUages. AU towns not now Incorporated in this state contain- 
ing less than flve hundred inhabitants are hereby declared to be viUages." 



392 79 FEDERAL EEPOETBR. 

Section 977 makes provision for cities existing by virtue of the 
présent gênerai law, or by local or spécial law, electing to become 
of the class to which its population entitles it, under tlie provisions of 
this article, 

It is admitted that the city of Westport is a city of the fourth 
class, organized under the statute of the state. The statute (ar- 
ticle 4 of said chapter) makes detailed provision concerning the 
construction of sewers in cities of the third class. Article 5, which 
makes gênerai provision for the government of cities of the fourth 
class, is quite meager as to any detailed provisions on the sub- 
ject of sewers. The power to construct them arises by implication, 
or rather seems to hâve been assumed by the législature. Section 
1589, after enumerating varions powers to be exercised by the 
city, contains this clause, "To pass such ordinances, not inconsist- 
ent with this article, as may be expédient in maintaining the peace 
and good government, health and welfare of the city," from which, 
possibly, it might be assumed that as, by gênerai consensus, the con- 
struction of sewers and proper drainage is essential to maintain the 
public health, authority to construct them is within the terms of 
the grant. Section 1592 déclares, inter alla, that "ail spécial tax 
bills issued as herein provided for spécial assessments for paving, 
macadamizing, curbing, guttering, grading, excavating, building, 
and repairing streets, alleys, avenues, and sidewalks, as well as 
sewers," etc. On the llth day of April, 1895 (Laws Mo. 1895, p. 
66, which went into effect on the date of adoption), the législature 
enacted a gênerai law respecting the government of cities of the 
fourth class, which sets out in détail the powers of such cities, con- 
ferring in express terms the power, in section 75, to cause a gên- 
erai sewer System to be established, composed of three classes of 
sewers, to wit, public, district, and private sewers. It then deflnes 
where said public sewers shall be constructed, and as to their 
dimensions, and further provides for the levying of a tax on ail 
property made taxable for said purpose over the whole city to 
pay therefor; and the succeeding sections provide for a System 
of district sewers, and the mode of construction, and the manner 
of paying therefor. So that this act and the one in question were 
in force at the time of the adoption of the ordinances of the city 
of Westport under which it is alleged the work in question was in- 
augurated. 

The bill charges, and the arguments of both parties concède, that 
said ordinances were adopted pursuant to the provisions of said 
act of 1893. The flrst section of this latter act déclares that: 

"In every city in this state having a spécial charter which now or hereafter 
contaJns more than two thousand ana less than thirty thousand inhabitante, 
and in every city in this state of either the third class or of the fourth class, 
the acting municipal authorities thereof, upon a vote hy ballot of two-thirds 
of the qualifled voters of such city, voting at an e'ection held for that pur- 
pose, In favor of adopting the provisions of this act, shall hâve the power by 
ordinance to provide drains and sewers for the same, and to enforee and 
regulate connections therewith; and every such city shall, on the writren péti- 
tion of the résident owners of a majority of the front fect of groimd in sewer 
districts to be established as hereinafter provided, or when such municipal 
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authorities shall deem any sewer necessary for the protection of fixe public 
health, hâve power to aceept and acquire by gift, devise, purchase or by 
condemnation proceedings, both -within and beyond tlie territorial boundaries 
of sucli City, the right of way for drains or sewers, and the use o£ naturai 
water courses of drainage for publie drainage and sewer purposes for such 
City." 

In disregard of the provisions of said section 977 of the Ke- 
vised Statutes, and regardiess of the spécial charters under which 
cities may hâve been organized, the powers thereby conferred, and 
the restrictions thereby imposed, the ûrst section of the act of 
1893, by way of amendment to such spécial charters, déclares that, 
in every city having a spécial charter which now or hereafter con- 
tains more than 2,000 and less than 30,000 inhabitants, authority 
is given by a vote of tv?o-thirds of the qualified voters to con- 
struct sewers, with ail the powers and privilèges conferred by this 
spécial act; thus, in effect, creating a fifth class, composed of spé- 
cial chartered cities of a spécial population. In the first place, it 
is to be observed that under said section the power to build sewers 
does not corne into existence until invoked by the ballots of two- 
thirds of the voters of said city. So that this is a power subject 
to such condition. Then, section 2 of the act déclares that: 

"Before authorizlng or eonstructing any sewer or drain under the provisions 
of this act, the acting municipal authorities of such city shall by ordinance 
subdivide the territory of such city into two or more sewer districts." 

There is no provision in the act for eonstructing public sewers to 
be paid for as a gênerai tax assessable against the whole property 
of the municipality, and, before any sewer can be constructed, the 
citj' government must subdivide it into two or more districts, and 
the vote of the whole city may compel any district therein to 
build a sewer at the expense of the taxpayers of the district; where- 
as, under the gênerai law, both in respect to cities of the third and 
fourth classes, the board of aldermen are authorized (section 75) 
to cause a gênerai sewer System to be established, including pub- 
lic, district, and private sewers. No vote of the constituency is 
required to confer this power under the gênerai law upon the board 
of aldermen. Section 76 of the gênerai law provides for district 
sewers which may connect with public sewers, thereby lessening, we 
assume, in many cases, the expense of construction to the district ; 
and they may be built "whenever a majority of the property holders 
résident therein shall pétition theref or"; and the board of alder- 
men, without such pétition, may construct such sewers "whenever 
the board shall deem such sewers necessary for sanitary and other 
purposes." Section 3 of the act of 1893 authorizes the city to 
make use of any natural course of drainage or water course as a 
public drain or sewer route, either within or beyond the territorial 
boundaries of the city; and the municipal authorities are author- 
ized to déclare the same to be a public drain and sewer route, and 
to déclare what district or districts shall be deemed benefited there- 
by, and further authorizes the city to acquire the right thereto by 
gift, purchase or condemnation, and imposes a tax on the declared 
benefited territory therefor. Sections i, 5, 6, and 12 of this spe- 
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cial act empower the city to construct such sewers, with inlets^ 
branches, and appurtenances either wholly within one sewer dis- 
trict, or partly in two or more, and partly beyond the territorial 
boundaries of the city, and impose spécial tax bills therefor; and 
the city is further empowered to acquire the right of way for said 
sewers through private property within or beyond the corporate 
boundaries of the city in the same way, with spécial provisions for 
condemnation proceedings, and for the condamnation to its use of 
water ways. Said section 12 déclares that the whole cost of ac- 
quiring the use of such water courses and right of way for any 
such sewer, including cost of condemnation proceedings, shall con- 
stitute a lien on the lands within the district or districts, exclu- 
sive of public highways, streets, and alleys declared to be bene- 
ôted, in proportion to the area of such tract, and shall be collected 
by spécial tax bills. No such provisions are found in the gên- 
erai law respecting cities of the third and fourth classes, and no such 
burdens on sewer districts are imposed. Under the gênerai law 
(section 76) the taxes for district sewers shall be apportioned 
"against the lots or pièces of ground exclusive of improvements, in 
proportion to the area of the whole district exclusive of the public 
highways"; whereas under the act of 1893 (sections 14 and 15) the 
tax is authorized to be imposed upon the lands, omitting the words, 
"exclusive of improvements," so that both the land and the im- 
provements, as an appurtenant of the freehold, are subject to the 
spécial tax. Under the gênerai statute (section 76) only one cer- 
tifled tax bill is required to be made out upon an assessment 
against each lot or pièce of ground within the district, "in the name 
of the owner thereof"; whereas, by section 15 of the act of 1893, 
"three spécial tax bills, each for one third of the amount of the 
spécial tax against each lot or tract of land in the district or dis- 
tricts," are authorized. Each of said tax certiflcates shall be pay- 
able, respectively, on or before one, two, or three years, with in- 
terest from the date thereof at the rate of 10 per centum per annum 
until paid; whereas, under the gênerai law (section 76), the tax 
bill shall bear interest at the rate of 10 per cent, from the issue 
thereof, and, if not paid within six months, bear interest at the 
rate of 15 per centum per annum. And section 16 of the act of 
1893, at variance with the gênerai law, expressly déclares that "no 
such tax bill need give the name of any party owning or interested 
in any land chargea and bound by the lien." Section 77 of the gên- 
erai law prohibits any sewer being run diagonally through private 
property when it is practicable, without injury to such sewer, to 
construct it parallel with one of the exteinor Unes of such prop- 
erty ; nor shall any public sewer be constructed through private 
property when it is practicable to construct it along a street or 
other public highway. No such restrictions are imposed by the 
act of 1893, There are other différences in the powers conferred 
by the two enactments. 

So, it is made apparent that, where the voters of cities of the 
third and fourth classes should décline by a two-thirds vote to put 
in opération the act of 1893, such cities would be left with the 



WAED V. EOBEHT J. BOYD PAVING & CONTEACTING 00. 395 

right to avail themselves of the powers, and be subject to the 
restrictions, of the gênerai law for the government of cities of 
those classes. Thus, it becomes too manifest to admit of debate 
that, under the opération of thèse two statutes, cities in this state 
of the same class may exist not possessing the Bame powers nor 
subject to the same restrictions in the manner of constructing sew- 
ers. A city whose qualified voters should vote on themselves the 
burden of constructing sewers under the act of 1893 would thereby 
become possessed of powers greater and widely différent from those 
possessed by another city of the same class whose voters declined 
to come under the law of 1893. Likewise, as shown by the fore- 
going comparison of the two statutes, we would hâve cities in the 
same state of the same class, subject to différent restrictions in 
the manner of constructing sewers. It is no answer to this to 
say that the act of 1893 is gênerai in its nature, as it applies to 
ail cities of the given class who may vote to come under it. 

As said by the suprême court of this state in Mumane v. City of 
St. Louis, 123 Mo. 479-488, 27 S. W. 712: 

"As to any city organized under the classification dlrected by the new con- 
stitution, it is not aione sufflcient ttiat an amending law be a gênerai one. 
Such amendment must not only be by gênerai law, but that law must also 
conform to the classification of cities which that section (meaning section 7, 
aforesaid) of the constitution requires as to those cities organized sinee its 
adoption. No cliange of strictly corporate powers, in cities incorporated under 
the laws authorized by the constitution of 1875, caa be sustalned merely be- 
cause such laws are gênerai in form, as in the Rutherford Cases [82 Mo. 388; 
11 S. W. 249], Such laws must also comply In other respects with the de- 
mands of section 7. The number of classes of cities and towns for whose or- 
ganization the législature 'shall provide' Is lirai ted to four; and any gênerai 
law conferring strictly charter powers upon a city, under the présent organic 
law, must be so framed as 'that ail such municipal corporations of the same 
class shall possess the same powers and be subject to the same restrictions.' " 

And speaking to the same subject, in Kansas City v. Scarritt, 
127 Mo. 653, 29 S. W. 848, the court say s: 

"There was no design to iscdate any of the cities from the great body of 
the people of the state, or to grant to any city spécial immunities or privi- 
lèges. On the contrary, the idea was to place ail those in lllie situation 
under like laws, civic dutles, and obligations." 

The act of 1893, in its practical effect, créâtes an additional class 
of cities. It pro vides for the récognition of citîes having spécial 
charters "which now or hereafter contain more than two thousand 
and less than thirty thousand inhabitants," and also applies to 
cities termed as "of either the third or of the fourth class" whose 
municipal authorities may build district sewers, with peculiar pow- 
ers, "upon a vote by a ballot of two-thirds of the qualified voters 
of said city, voting at any élection held for that purpose in favor 
of adopting this act." Without such vote the power to construct 
sewers, with the privilèges accorded by the act, does not come into 
existence. When two-thirds of the inhabitants do so vote, there 
exista a new class of cities, clothed with powers and privilèges 
possessed by no other class of cities in the state; whereas the 
positive mandate of the constitution is that ail cities, by a gênerai 
law, shall be classifled into not more than four classes, and the 
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cities of each class shall be clothed with the same powers, to be 
"defined bj gênerai laws." The powers thus to be conferred by the 
législature are to be vested in "such municipal corporations"; that 
is, in the légal entity, the body corporate, to be exercised by it in 
its corporate capacity, not dépendent upon the consent of a change- 
able, Tarying constituency, but upon the exercise of a sound légis- 
lative discrétion by the governing board of the municipality. The 
gênerai law of 1895 (section 76) empowers the board of aldermen, 
whenever "it shall deem such sewers necessary for sanitary or other 
purposes," to oonstruct district sewers. This is in conformity with 
the sensé of the constitutional convention expressed in section 7 
of article 9 ; whereas, under the act of 1893, the power of the board 
of aldermen to construct sewers is made to dépend absolutely upon 
the vote of a given number of inhabitants. And it is worthy of 
répétition to say that under thèse two acts of the législature, where 
the inhabitants of one city exercised their option by a two-thirds 
vote to come within the opération of the act of 1893, and another 
city stands still, whereby it is nevertheless left armed with power 
to obtain sewers by the législative action of the governing board, 
the state of case is presented either of two cities of the same class 
clothed by the législature of the state with différent functional 
powers, and subject to différent restrictions in proceeding in the 
construction of sewers, or there is a fifth class of cites created. 
Thèse two enactments cannot stand together. The one is spécial; 
the other is gênerai. The législature, in the later enactment of 
1895, bas made provision by gênerai law applicable alike to cities 
of the third and fourth classes; and it does seem to me that, if 
the spécial act of 1893 does not fly in the face of the constitution 
of the state, it must be confessed that human language is inadé- 
quate to put under restraint the great evil of spécial législation in 
this state. It was to the suppression of the great evil of favoritism 
through such enactments and the incongruities in our laws for the 
government of différent communities of the commonwealth that 
the members of the convention of 1875 bent their best énergies and 
gave their best thoughts. 

As said by the state suprême court in Kansas City v. Scarritt, 
supra: 

"City charters were the favorite ground for spécial législation. The con- 
stant tlnkering to which those instruments were subjected, not only created 
confusion and uneertainty In constructing the law, but covered the state with 
spécimens of Incongruous pièces of patchwork législation, which gave widely 
varied rights to, and imposed dissimilar duties and obligations on, the citizens 
of différent localities, without any substantial grounds for those vanances. 
The objeet of the constitution of 1875 in dealing with this topic was to se- 
cure some uniformity In the organization and action of municipal corporations 
In the state; hence the strict limitations laid down in regard to the classifica- 
tion of cities, and the prohibition of more than four classes of city charters, 
even when created by gênerai laws of Incorporation, under the new constitu- 
tion." 

So profoundly concerned were the framers of the constitution to 
vindicate their purpose in this respect, in récognition, on the one 
hand, that this abuse eprung largely from the incautiousness or 
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incompetency of legislators, — to say nothing of the method of "log 
rolling" by which measures are gotten through, having the form 
and substance of gênerai laws, but in design and practical opéra- 
tion solely for the beneflt of a particular locality, — and recog- 
nizing, on the other hand, the timidity of some courts, with a mawk- 
ish déférence to a co-ordinate branch of government, in hesitating 
unduly to déclare its acts unconstitutional, that they wrote into 
the fundamental law the provision that whether or not the subjects- 
matter of législative acts could by "a gênerai law be made appli- 
cable in any case is hereby declared a judicial question, and as 
Buch shall be judicially determined, without regard to any législa- 
tive assertion on that subject." Section 53, art. 4. 

To one familiar with the history of the city of Westport, its mu- 
nicipal aspirations and environments, in whose interest the act in 
question had its birth, the relevancy of its provisions to that lo- 
cality are as apparent as though it had been entitled "An act for 
the construction of sewers in and about the city of Westport, in 
this State." Without questioning the benefits to certain of the in- 
habitants of this city coming from this spécial statute, the solemn 
duty rests upon the court to foUow where, in its judgment, the con- 
stitution — the suprême law of the land — leads. It results from 
the views of this statute entertained by the court that the demurrer 
should be overruled. It is accordingly so ordered. 



STATE OF SOUTH CAROLINA v. PORT ROYAL, & A. RY. CO. KING 

et al. V. SAMB. OGDEN v. SAME. Ex parte 

LOUISVILLE & N. R. CO. 

(Circuit Court, D. South Carolina. March 15, 1897.) 

1. RA.ILKOAD Leare — Joint Ownership — Board of Management. 

Where ail the business of a railroad lease was condueted by a board of 
eommissioners under a name selected by the joint owners of the lease, and 
one of the joint owners beeame bound for a debt incurred to this board 
in the conduct of the business, the other joint owner had the right to 
malntain a suit to compel him to pay over the amount of that debt to 
the unincorporated association condueting the business of the lease, as that 
association could not maintain a suit against one of its members. 

2. SAME — PjilNCIPAl, AND AOBNT. 

Where the common agent selected by the joint owners of a railroad lease 
to conduct the business of the lease was, by the terms of the agreement, 
to receive the gross earnings, and pay ail current expeuses, aeeounting to 
the principals for the net results, the several interests of the principals 
In any debt aceruing to the agent in the conduct of the business do not 
arise untU the accounts of the agent were made up and the gross earnings 
had been used In meeting the current expenses; and therefore one ot the 
two joint owners o( the lease may be compelled to pay over to the common 
agent the whole of a debt for which he is bound, and not merely one-half 
thereof. 
8. Samb — Managers Holding Over. 

Although an agreement between the joint owners of a railroad lease for 
the annual sélection of eommissioners to conduct the business of the lease 
made no provision for the eommissioners thus selected to hold over in the 
event of a failure to sélect new eommissioners, yet, as the public Interest 
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requlred It, and the very existence of the lease depended an It, It was the 
duty of the old board, wtoen there was a failure to appoint new commis- 
sioners, to go on and préserve ail Interests for wlioni It might concern. 

This is an intervening pétition filed by the Louisville & Nashville 
Eaiiroad Company to compel the receiver of the property of the 
Port Eoyal & Augusta Eailway Company to pay over to the Geor- 
gia Eaiiroad Company the amount of a claim for traffic balances 
due by the receiver to that company. The Louisville & Nashville 
Eaiiroad Company is owner of a half interest in a lease of the Geor- 
gia Eaiiroad & Banking Company, and the Georgia Eaiiroad Com- 
pany is merely a name selected by the owners of that lease under 
which ail the business of the lease is conducted, and in the conduct 
of which the claim in question arose. 

Joseph B. Cumming, for petitioner. ' 

Henry Orawford and Mitchell & Smith, for purchasers. 

SIMONTON, Circuit Judge. This is an intervention in the main 
causes, seeking payment of a claim against the receiver, held by 
the Georgia Eaiiroad Company. The claim is for trafQc balances 
due by the receiver to that company. Under the terms of the order 
of sale, the purchaser of the Port Eoyal & Augusta Eailway prop- 
erty assumed the payment of debts due by the receiver. The facts 
of the case upon which dépends the solution of the issues made by 
the petitioner are thèse : 

W. M. Wadley obtained from the Georgia Eaiiroad & Banking 
Company a lease of its railroad Une and railroad property for 99 
years, on an agreed rental. He assigned one-half interest in the 
lease to the Louisville & Nashville Eaiiroad Company. The terms 
of the assignment were thèse : 

"This agreement, made and entered Into this 17th day of May, 1881, by and 
between William M. Wadley, of Monroe county, Georgia, of the first part, 
and the Louisville and NashvIUe Railroad Company, of the second part, 
wltnesseth: Whereas, the said party of the flrst part has become the lessee 
of the Georgia Railroad, with ail Its dependencies, as wlU more fully appear 
by a copy of the lease hereto attached; and whereas, It is deemed of gieat 
Importance to the said Louisville and Nashville Railroad Company to be- 
come Interested In said lease in connection wIth other parties: New, theie- 
fore, It is hereby mutually coveaaanted and agreed that the said party of the 
second part, for and in considération of the sum of twelve thousand flve 
hnndred dollars ($12,500) paid by the party of the second part to the said 
party of the flrst part, and the deposlt of flve hundred thousand dollars ($500,- 
000) of bonds, being one-half the amount stipulated to be deposited, as security 
for the faithf ul performance of said lease, with the Farmers' Loan and Trust 
Company of the clty of New York, the said party of the second part shall be 
entitled to an equal joint control and management of the said Georgia Rail- 
road and its dependencies, together with one-half Interest in ail advantages and 
profits resulting from the same; it being understood and agreed that the said 
Georgia Railroad and Its dependencies shall be managed by a board of six 
commissioners to be appointed annually, tliree to be chosen by the said party 
of the second part, and the other three by such other party as may control 
the other one-half interest in the said lease, said six commissioners to elect a 
seventh, who shall be président of the board and chief executive offlcer for 
the management of the property under the control of the board. Should tlie 
six commissioners, as chosen, be unable or fail to agrée upon the sevenfh as 
président of the board, then and In that event an impartial umpire shall be 
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selected to décide; and Ms décision shiall be final. This coTenant and agrec- 
ment to continue of full force and elïect for and during tlie full term for 
■whicli tlié Georgla Kallroad and dependencies lias been leased to the said 
party of the flrst part, and to include ail profits already accrued under said 
lease since its commencement." 

On the Ist of June, 1881, the assignment of the other half of 
the lease was made to the Central Railroad & Banking Company of 
Georgia, in writing, on the same terms. This leased property was 
conducted as provided in thèse assignments for several years. But 
the Central Railroad & Banking Company was put into the hands 
of receivers, who took the place of the Central, and shared in the 
lease during the receivership. The proceedings under which the 
receiver was appointed culminated in a sale of the property of the 
Central Railroad. Messrs. Ryan & Thomas, who purchased at this 
sale, claimed to hâve purchased, with ail the other property, the 
interest in this lease. This, however, has been denied by Mr. Gomer, 
who was one of the receivers of the Central Railroad & Banking 
Company; and thèse adverse claims are still unsettled. In the 
meantime the Georgia Railroad was operated by the Georgia Rail- 
road Company. In their opérations a large business was done with 
the Port Royal & Augusta Railway Company, which connected with 
the Georgia Railroad, and from this business grows this claim for 
traffic balances. The Georgia Railroad Company is not a corpora- 
tion. It is only a name selected by the owners of the lease under 
which ail the business pertaining to that lease is conducted. The 
practice was to submit monthly accounts to each of the owners of 
the lease, and to pay over to each one-half of the net results of the 
business of the month. When the annual rental became due, each 
owner of the lease paid its one-half of the entire annual rent into 
the hands of the Georgia Railroad Company, who paid it to the 
lessors. Since the sale of the Central Railroad & Banking Com- 
pany, the Louisville & Nashville Railroad Company has paid the 
whole rental, and has received ail the monthly profits. The péti- 
tion flled by the Louisville & Nashville Railroad Company prays thaï 
the receiver be ordered to pay the balance due on traffic balances 
to the gênerai manager of the Georgia Railroad Company. The 
prayer of the pétition is resisted by Messrs. Ryan & Thomas, the 
purchasers of the Port Royal & Augusta Railway Company, who 
file a demurrer thereto. 

The flrst question is as to the right of the Louisville & Nashville 
to prefer this pétition. Assumingj for the sake of argument, that 
Messrs. Ryan & Thomas are the owners of one-half of interest in 
this lease, can the Louisville & Nashville Railroad Company main- 
tain this pétition? Were the pétition presented by the Georgia 
Railroad Company, then, under the assumption we hâve made, we 
would hâve a suit by an association composed in part of Messrs. 
Thomas & Ryan against Messrs. Thomas & Ryan; that is, they would 
be plaintiffs and défendants in the same action. Under the law 
of South Carolina (Rev. St. § 1776), an unincorporated association 
may be sued and proceeded against by the name and style it is 
usually known, without naming the individual members. No pro- 
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vision of this character is made for suits by them. If, however, 
suçh were the case, it could not change the rule of law that the same 
person cannot be in the same right plaintiiï as well as défendant. 
This being so, in what way could this claim be brought into court, 
and adjudicated, other than that adopted hère? The main cause 
is on the equity side of the court. The proceeding, in eflect, is one 
asking that a debt incurred with the manager of the business, the 
person to whom normally and by contract it would hâve been paid, 
be paid to it, to be accounted for, with ail the other results of the 
business, in the mode provided by the standing agreement between 
the real owners of the property, the principals of this common 
agent. 

The other objection to the granting of the prayer of the pétition 
is that this is a debt due to the Greorgia Eailroad Company; that 
Messrs. Thomas & Kyan are part owners in the business conducted 
under that name, as owners of one-half the leasehold interest; and 
that, at the most, they can only be called upon to pay the one-half 
of the claim. As I understand it, the owners of this lease selected 
a common agent to manage and conduct the entire interest in the 
lease. This involved the management and conduct of a large and 
valuable business as common carriers over an important link in 
several throilgh lines. The common agent, in the conduct of this 
business, received the earnings, and paid ail current expenses. It 
accounted with its principals for ail its receipts, and they were en- 
titled to the net results. But, by the mutual agreement, ail the 
earnings went first into the hands of the common agent, and the 
several interests of the principals therein did not arise until the 
accounts of the agent were made up, and the gross earnings had 
been used in meeting the current expenses. This being the case, 
no one of the owners could go to a debtor of the Georgia Railroad 
Company, and demand the one-half of the debt he owed. Such part 
owner did not hâve a several interest in that debt or the amount 
it represented. Under the contract between thèse owners, ail earn- 
ings go to the common agent. It alone is authorized to receive and 
reçeipt for them. And, when sO received, they are expended and 
accounted for. This being so, the receiver of the Port Royal & 
Augusta Railway Company was bound to pay over to the Georgia 
Kailroad Company the trafiflc balances, and this obligation has, un- 
der the terms of sale, devolved upon the purchaser. 

It has been assunled, for the purposes of this opinion, that Messrs. 
Thomas & Ryan are the owners of one-half this leasehold estate. 
The pleadings are not of a character to discuss and décide this 
question; nor is it now discussed or decided. Upon its détermina- 
tion other questions will arise, which may affect the payment of the 
money now claimed, — questions between thé différent owners of the 
leasehold estate and the equities existing between them. It is to 
bé regretted that the pleadings are not in such shape as to justify 
a considération of them. But the présent proceeding présents but 
one class of questions: Did the receiver of the Port Royal & Au- 
gusta Railway owe the trafflc balances claimed hère in his transac- 
tions with thè Georgia Eailroad Company? What is the amount 
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of thèse balances? Thèse seem not to be disputed. Then to whom 
must thèse be paid? In my opinion, they must be paid to the only 
person authorized to receive them, the Georgia Railroad Company. 
It has been urged with much force that the agreement provides 
for the sélection, by each part owner of the leasehold interest, of 
three commissioners annually; that there is no provision under 
which they can hold over; that there hâve been no commissioners 
appointed by both part owners for several years; and that the so- 
called "association" is functus officio. But in view of the disputed 
rights which exist, especially in viev? of the fact that the commis- 
sioners and chief executive offlcer in charge when the disputed point 
arose hâve been intrusted v?ith a railroad of quasi public character, 
which must be kept a going concern, not only because the public 
interest required it, but because the very existence of the lease de- 
pended on it, it was the right and duty of the board to go on and 
préserve ail interests for whom it may concern. Their administra- 
tion of thèse trusts, thrust upon them by peculiar and unforeseen 
circumstances, can, and no doubt will, be criticised and examined 
hereafter. The demurrer is overruled, with leave to the respond- 
ents to answer over if so advised. 



BEST el al. v. BRITISH & AMERICAN MORTG. CO. 
(Circuit Court, B. D. North OaroUna. April 1, 1897.) 

1. TJsuRY — Commissions. 

When one negotiates a loan through a thlrd party with a money lender, 
and the latter bona flde lends the money at a légal rate of Interest, the 
contract is not made usurious merely because the intermediary charges 
the borrower with a heavy commission; the intermediary having no légal 
or established connection with the lender, as agent Whaley v. Mortgage 
Ce, 20 C. C. A. 306, 74 Fed. 77, foUowed. 

2. Same— Stipulation for. 

A loan secured by a deed of trust Is not rendered usurious by a provi- 
sion in th« deed that In case of sale under the deed the proceeds shall be 
applied to the payment of expenses of sale, including commissions and a 
counsel fee. Such a provision is in the nature of a penalty, and the court 
can détermine, when it has taken the matter wlthln Its jurisdiction, to 
what extent the penalty can be enforced. 

Shepherd & Busbee and W. R. Allen, for complainants. 
R. O. Burton, for défendant 

SIMONTON, Circuit Judge. This case began in the superior court 
of Greene county, K C, and has been removed into this court The 
complaint is by B. J. and R. E. Best, brought in the flrst instance to 
restrain a sale under a trust deed executed to secure the British & 
American Mortgage Company for a loan made by it to the Bests. 
The charge is that the loan secured by the mortgage is usurious. The 
further purpose of the complaint is to redeem the mortgage debt so 
soon as this question of usurious interest is settled. The f acts of the case 
are thèse: On 20th January, 1890, the complainants employed, by an 
instrument in writing, Messrs. Théo. Edwards and W. T. Dortch, who 
79 F.— 26 
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réside in North Carolina, to obtain for tliem a loan of $10,000, to be 
secured by a mortgage of real estate. The authority to thèse gentle- 
men is gênerai. They are to negotiate the loan through any brokers, 
at a commission not exceeding 6 per cent, which is not to be consid- 
ered as a part of the loan. The amount desired was $10,000. Messrs. 
Dorteh and Edwards employed as brokers for the purpose Messrs. 
Shattuck & Hoffmajtt, of New Orléans. Thèse brokers negotiated the 
loan with the British & American Mortgage Company, a foreign cor- 
poration, having an ofiBce in that dty. The testimony shows that 
Shattuck & HofEman do a gênerai brokerage business, a part of which 
is the placing of loans on commission. The business of the mortgage 
Company is the lending of money. The brokers were able to negoti- 
ate with the mortgage company for a loan of $7,500 only, and not for 
$10,000. With this the oomplainants were content They then exe- 
cuted a deed of trust in the nature of a mortgage by way of indenture 
tripartite between themselves; Albert R Shattuck, of New Orléans, 
trustée, and the British & American Mortgage Company as cestui que 
trust. This deed securea tiiis loan of $7,500 upon the tract of land 
described in the pleadings; the loan being evidenced by five notes, 
four of them being for $750 each, dated 24th May, 1890, and due 
respectively on Ist days of November, 1890, 1891, 1892, 1893, and one 
note for $4,500, dated the same day and due Ist November, 1894. 
With thèse also were flve notes for interest, — one for $233.35, due 
November 1, 1890; one for $472.50, due November 1, 1891; one for 
$420, due November 1, 1892; one for $367.50, due November 1, 
1893; and one for $315, due November 1, 1894. Thèse notes are 
calculated at the rate of 7 per cent, interest The deed of trust pro- 
vides that, in case the power of sale therein provided for be exercised, 
the proceeds of sale shall be applied — ^First, to the payment of the 
costs and expenses of executing the trust, including the commissions 
of the trustée, and 10 per cent, for the creditor's attomey fées in the 
event of litigation; next, to the payment of the unpaid part of the 
loan in fuU, the remainder to the grantor. The mortgage company 
paid to Shattuck & Hoflmau, the brokers, $7,500, who deducted their 
6 per cent, commissions aad remitted the remainder, $7,050, to the 
Bests. 

Is this a usurious contract? The crucial test in cases of this kind 
is, was the broker who negotiated the loan the agent of the lender? 
If in negotiating the loan he exacts a commission, either under direct 
instruction from his principal, or because of an understanding with 
the principal that he must look to the borrower for compensation, 
the transaction is tainted with usury. The circuit court of appeals 
of this circuit has established the law for us, in Whaley v. Mortgage 
Co., 20 C. C. A. 310, 74 Fed. 77: 

"There are three established prineiples of law on this subject, which are as 
foUows: (1) There can be no doubt that when one negotlates a loan, through 
a third party, with a money lender, and the latter bona fide lends the money 
at a légal rate of Interest, .the contract is not made usurious merely by the 
fact that the intermedlary charges the borrower wlth a heavy commission; 
the Intermedlary having no légal or established connection wlth the lender, 
as agent. Fowler v. l^nist Oo., 141 U. S. 385, 12 Sup. Ct. 1; Grant v. Insur- 
ance Co., 121 V. S. 105, 7 Sup. Ct. 841; Call T. Palmer, 116 U. S. 98, 6 Sup, 
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et. 301. (2) So, also, when an agent authorized to lend money for hls prin- 
cipal exacts, without the knowledge or authority of such principal, money from 
the borrower for his own benefit, this does not make the contract usurious. 
Call V. Palmer, 116 U. S. 98, 6 Sup. Ot. 301. (3) But when a lender authorizes 
his agent to make loans for him under a gênerai arrangement that he must 
look to the borrower for his compensation, and sueh agent for the lender effects 
a loan, and charges the "borrower a commission, thls wlU make the contract 
usurious, whether the lender knew of the charge or not (Fowler v. Trust Co., 
141 TJ. S. 385, 12 Sup. Ct. 1), for this exaction Is by the authority of the 
lender, the principal." 

There are several suspicious circumstances in tMs case, whieh bave 
been acutely discussed and clearly presented by the attomey for the 
complainants. But suspicious circumstances can only come in as aid 
to testimony. When they are met and contradicted by the évidence 
of witnesses whose characters are not attacked, they should not be 
allowed to overbear facts swom to. As was sald in Mortgage Co. 
V. Whaley, 63 Fed. 747, the testimony of witnesses, althbugh their 
character has not been attacked, can be compared with testimony ol 
other witnesses, and indeed with the admitted facts in the case, and 
may be overborne by them. When, however, it is proposed to con- 
tradict the direct testimony of unimpeached witnesses by inferences 
from facts, this resuit cannot be reached unless the existence of thèse 
facts and the natural inferences from them cannot be reconciled with 
the conclusion that the direct eridence is true. The two actors in 
this loan — Hoffman, the broker who negotiated it, and Eowland, the 
cashier of défendant, who made it — ^both swear distinctly and posi- 
tively that the relation of principal and agent did not, in any sensé, 
exist between Shattuck & HofEman and the mortgage company. The 
former swears that he placed offers to loan with any lenders he could 
agrée with, — many others besides this défendant, althoughhe fréquent- 
ly did business with the défendant. Both swear that in this transac- 
tion he acted solely for the complainants, with no understanding or 
agreement with the mortgage company for anything else but the loan. 
It is true that the trust deed is in print, and that in it is printed the 
name of Shattuck as trustée, and of the mortgage company. This is 
a strong ground of suspicion, and would be conclusive were it not for 
the sworn facts that Shattuck & HofEman did similar business with 
other well-known and large flrms, did a very large business them- 
selves, and fréquent business with this mortgage company. It is 
true that this transaction is mentioned in the correspondence between 
the broker and the Bests as ^3,180. But there is nothing to show that 
this was not the private number of the brokers. Naturally they 
treated this as a transaction of their own, and for convenience gave it 
a number, especially as by the known custom of this business they 
superintended the collection of installments of interest. The trans- 
action between English and the Bests was his own, and no connection 
whatever with it is shown on the part of the défendant. What was 
said of Jamisson is not important. He was shown the offer of the 
agents of the Bests to the brokers, and thought well of it, and he was 
a director in the company. The offer was shown to, and was ap- 
proved by, the company. The évidence does not establish the charge 
of usury, from the fact that the brokers took a commission of 6 per 
cent. 
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Is the clause in the deed that, "in case of sale under the deed of 
tinist, the proceeds shall be applied to the payment of expenses of sale, 
including commissions and a counsel fee" usurious? 

This clause does not come into opération until there is a breach of 
the contract. The presumption is always that parties will observe 
and keep their contracts. At ail events, this resuit is not certain. It 
is contingent. The contract otherwise being bona fide and not usuri- 
ous, this uncertain provision should not change its character. Canal 
Co. V. Vallette, 21 How. 422. In Spain v. Hamilton's Adm'r, 1 Wall. 
626, the court say, "The payment of anything additional dépends also 
on a contingency, and not upon any happening of a certain event, 
which itself would be deemed insuiHcient to make a loan usurious." 
This question was made in an exception to the circuit decree in 
Whaley v. Mortgage Oo., 20 C. C. A. 306, 74 Fed. 77. And in the con- 
cluding part of the décision of the court was sustained in gênerai 
words. A provision like this is in the nature of a, penalty, and is en- 
forced as such. As the court has taken this matter within its juris- 
diction, it can détermine to what extent the penalty can be enforced. 
The attomey's charges will be allowed, but no further commissions 
to the trustée. Ail actual expenses which he may hâve incurred are 
allowed him. 

The conclusion of the whole matter is that this contract is not 
usurious. Let the clerk of this court, with the attendance and aid 
of the counsel for the parties in the cause, compute the amount now 
due, according to the ténor and effect of the contracts, and add there- 
to the 10 per cent, for attorney's fées, and such sums as for actual 
expenses which the trustée may hâve incurred in executing his trust, 
and then let a decree be prepared carrying out the principles of this 
opinion. Each party to the case to pay their or its own taxed costs 
in this court. 



OALIFORNIA FKUIT TRANSP. 00. v. ANDERSON et al. 

(Circuit Court, N. D. Callfornia. March 15, 1897.) 

No. 12,222. 

Wife's Intebbst in Homestead— Considération foh Moktgaqb. 

Under the Oalifomia laws the wife has an interest in the homestead 
which requires a considération for her agreement to convey or incumber 
It, and therefore her mortgage of the homestead t» secure an antécédent 
debt of the husband is not binding on her. 

Bill in equity to foreclose a mortgage executed by J. Z. Anderson, 
and joined in by his wife, Sallie E. Anderson. She demurred, on the 
ground that the property mortgaged was covered by a homestead, and 
she had received no considération for her interest therein. 

Purcell Eowe, for complainant. 

S. F. Leib, for respondent Sallie E. Anderson. 

MOEEOW, District Judge. This is a bill in equity to foreclose a 
mortgage executed by J, Z. Anderson, and joined in by his wife, Sallie 
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E. Andersen. While it does not appear afarmatively in the bill that 
the premises incumbered include homestead property, still that fact 
was conceded and assumed on the argument upon the démarrer flled 
by the respondent Sallie E. Anderson to the bill. She alone bas de- 
murred, and urges the following grounds: 

"First. That said bill does not state facts sufflcient to constitute a cause 
of action against said défendant. 

"Second. ïbat it appears from said bill that the notes and indebtedness 
for which the alleged mortgage thereln mentloned was given to secure were 
the notes and Indebtedness of J. Z. Anderson alone, and not in any way or to 
any extent the notes or indebtedness of thls défendant; and It is not alleged, 
and it does not appear, that there was any considération as to this défendant 
for the making or exécution of said mortgage by her upon any of the interests 
owned or rights held by her in or to the property described in said mortgage, 
or in or to any part thereof. 

"Third. That it appears from said bill that the said mortgage, as to this 
défendant, was made and executed by her without considération, and hence 
cannot be enforeed against her, or as against any interest In or right held 
by her In or to said property, or In or to any part thereof. 

"Fourth. That it appears from said bill that there is a misjoinder of de- 
fendants herein. In this: that this défendant is improperly joined as a de- 
fendant in this action, beeause it appears from the allégations of said bill that 
no interest owned or right held by thls défendant in or to any part of said 
lands can be sold or foreclosed In this action, beeause no mortgage was ever 
made or executed by her to said plaintifC and complalnant upon any considéra- 
tion." 

The only question of law raised by the demurrer is whether the fact 
that Sallie E. Anderson executed the mortgage for the prior debts 
of her husband (she herself, so far as the bill discloses, having re- 
ceived no considération) binds her. The mortgage upon the prop- 
erty in question was given to secure the Califomia Fruit Transporta- 
tion Company for the pre-existing debts of Mr. Anderson. The allé- 
gations of the bill clearly show that the mortgage signed by Mrs. 
Anderson was for the prior debts of her husband, for the payment of 
which she is not shown to hâve been in any way legally bound. So 
far as she was concerned, therefore, her agreement that her interest 
in the property covered by the homestead déclaration be incumbered 
for her husband's prior debts was without considération. 

In the case of Chaffee v. Browne, 109 Cal. 211, 41 Pac. 1028, where 
a mortgage was given by the wife upon her separate property to se- 
cure her husband's antécédent debt, without any new considération 
received either by the husband or the wife, or moving from the cred- 
itor, the mortgage was held to be not obligatory. The court in that 
case said : 

"It foUows that, in the exécution of this mortgage, the défendant Neotia 
Browne undertook to assume and secure her husband's antécédent debt. 'No 
new considération was given at the time it was executed. The wife received 
nothing. The husband received nothing. The creditor parted with nothing. 
The instrument was therefore no more than a collatéral security given for an 
old debt of the husband' (Bayler v. Com., 40 Pa. St. 37), and was not obligatory 
in the absence of a new considération (Civ. Code, §§ 2792, 2831, 2844; Bohm 
V. HofEer, 2 Colo. App. 146, 29 Pac. 905)." 

It is contended on the part of the complainant that the authority 
just referred to is inapplicable to that of the case at bar, for the rea- 
son that that was a case which involved the separate property of the 
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wife, while the case at bar concems the homestead property selected, 
so it is conceded, from the community property. But I am unable to 
distinguish the two cases, upon principle, so far as the wife's interest 
in the property mortgaged and the want of considération to pass tbat 
interest are concemed. 

Nor can I, in this connection, assent to the position talien by counsel 
for complainant that section 1242 of the Civil Code was intended 
simply to prescribe certain formalities relating to the transfer or in- 
cumbrance of homestead property. That section provides: 

"The homestead of a married person cannot be eonveyed or incumbered unless 
the Instrument by whlch it is conreyed or Incumbered Is executed and ac- 
knowledged by both husband and wife." 

It has been held repeatedly that the homestead can be eonveyed or 
incumbered only in the manner prescribed by law. Lies v. De Diablar, 
12 Cal. 337; Gee v. Moore, 14 Cal. 472; Guiod v. Guiod, Id. 506; Me- 
Quade v. Whaley, 31 Cal. 526; Flege v. Garvey, 47 Cal. 371; Houghton 
v.Lee, 50 Cal. 101 ; Hershey v. Dennis, 53 Cal. 77; Gagliardo v. Dumont, 
54 Cal. 496; Gleason v. Spray, 81 Cal. 217, 22 Pac. 551. This statute re- 
lates not only to the form and manner in which the homestead is to be 
eonveyed or incumbered, but, in my opinion, recognizes the interest 
which the wife has in it. Whatever the laws and décisions of other 
States may be, and in whatever light the joint interests of both spouses 
in the homestead property may be regarded, yet, under the law and 
décisions of this state, it is regarded as substantially a joint tenancy. 
Barber v. Babel, 36 Cal. 11. As was said by Mr. Justice Field (then 
chief justice of the suprême court of this state), referring to the act 
of 1860, "the act changes the estate of the parties into a joint ten- 
ancy." Cohen v. Davis, 20 Cal. 195. See, also, Burkett v. Burkett, 
78 Cal. 312, 20 Pac. 715; Gleason v. Spray, 81 Cal. 219, 22 Pac. 551; 
Campbell v. Babcock, 27 Wis. 512; Adams v. Beale, 19 lowa, 67, 68. 

In the case of Trust Co. v. Kauffman, 108 Cal. 220, 223, 41 Pac. 467, 
468, the wife's interest in the homestead is spoken of as an "estate," 
and the court said : 

"A déclaration of homestead properly executed and adinowledged by a 
married man, when flled for record, Immediately Inures to the benefit of his 
wife, whether she Is ignorant thereof or is fully acquainted with the transac- 
tion; nor does the fact that she is insane deprive her of its beneflts, or give 
to the husband any greater interest in the estate, or authorize Uim to in- 
cimaber it, except In the mode prescribed by statuta" 

Her interest is such that she may sue alone to maintain her right or 
claim to the homestead property. Code Civ. Proc. § 370, subd. 1; 
Prey v. Stanley, 110 Cal. 423, 42 Pac. 908. In the event of the home- 
stead having been selected from the community property, it vests, on 
the death of either spouse, in the survivor. Civ. Code, § 1265. The 
homestead can be abandoned only by a déclaration of abandonment, 
or a grant thereof, executed and acknowledged by the husband and 
wife. Id. § 1243. 

Under the laws of this state and the décisions construing such, I am 
of the opinion that the wife has an interest in the homestead, which 
requires a considération for her agreement to convey or incùmber it, 
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and that, as the bill in this case does not show that sfie receîved any 
considération for her interest in the homestead whieh was mortgaged, 
the demurrer should be sustained; and it is so ordered. 



UNITED STATES v. SAUNDBRS. 

(Circuit Court of Appeals, First Circuit. March 23, 1897.y 

No. 198. 

1. SUITS A6AINST UniTED StATBS — SeT-OfP. 

Under the aot of March 3, 1887 (24 Stafc 505, 506), provWlng for the 
bringing of sults agalnst the United States, the court has power to render 
judgment in favor of the United States for any balance which may be found 
due them upon a set-off or counterclalm, 

2. Recovbkt bt United States of Mon et Paid bt Mistakb. 

The rule applled that the United States bave the rlght to recover moneys 
paJd by the errors of their dlsbursing offlcers, as much where the error 1b 
one of law as of fact, provlded only the moneys belong to the United States 
ex aequo et bono. 

Appeal from the District Court of the United States for the Dis- 
trict of Maine. 

Albert W. Bradbury, U. S. Atty. 
Geo. E. Bird, for appellee. 

Before OOLT and PUTNAM, Circuit Judges, and ALDRICH, Dis- 
trict Judge. 

PUTNAM, Circuit Judge. The appellee, who had been a marshal 
of the United States for the district of Maine, brought his pétition 
in the district court for that district against the United States for 
|360, norw admitted to be due him for sundry attendances before 
commissioners of the circuit court. Under Act March 3, 1887, c. 
359, §§ 1, 6 (34 Stat. 505, 506), entitled "An act to provide for the 
bringing of suits against the government of the United States," 
the United States flled a set-ofiE and coiinterclaim for sundry pay- 
ments made the petitioner by their disbursing officers, amounting 
to f504, which payments, under the rule in U. S. t. McMahon, 164 
U. S. 81, 17 Sup. et. 28,— decided after the judgment of the district 
court in this case, — were unauthorized. The record shows that 
there is no dispute as to the amount of thèse payments. The stat- 
ute cited not only authorizes, by section 6, this défense, but it also, 
in section 1, confers jurisdiction to "hear and détermine" set-off s 
and counterclaims; so that, although it does not expressly direct 
a judgment for the United States for a surplus, if one be found in 
their favor, yet it is to be presumed that it adopts the usual prac- 
tice with référence thereto. Indeed, in McElrath v. U. S., 102 U. 8. 
426, a judgment of the court of claims for a balance found due the 
United States on a défense of set-off, undér section 1061 of the Re- 
vised Statu tes, and reported in 12 Ct. 01. 201, was afiarmed; and the 
Eevi^ed Statutes expressly authorized such a judgment. Although 
the provisions of the Bevised Statutes in regard to the prosecution 
of claims against the United States were to some exteat rëpealed 
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by the act of March 3, 1887, jet the latter statute provîded as fol- 
lows: 

"Sec. 4. That the jurisdictlon of the respective courts of the United States 
proeeedlng under this act, including the right of exception and appeal, shall 
be governed by the law now in force, in so far as the same Is applicable and 
not Inconsistent with the provisions of this act; and the course of procédure 
shall be In accordance with the established rules of said respective courts, and 
of such additions and modifications thereof as said courts may adopt." 

Therefore, in any yiew of the matter, we hâve no doubt of the 
power to render judgment in favor of the United States for any bal- 
ance which may be found due them. The validity of the provision 
conferring jurisdiction to hear and détermine such set-ofls and 
counterclaims was, in efEect, settled in McElrath v, TJ. S., 102 U. S. 
426, already cited. Whatever doubt may hâve existed under the 
earlier décisions of the suprême court as to the gênerai right of the 
United States to recover moneys paid by the errors of their disburs- 
ing oflicers, as much where the error is one of law as of fact, pro- 
vided only the moneys belong to the United States ex sequo et bono, 
was removed by Wisconsin Cent R. Oo. v. U. S-, 164 U. S. 190, 212, 
17 Sup. Ot. 45. This décision applies fully to the claims made by 
the United States in the case at bar. Whether under Chase v. U. 
S., 155 U. S. 489, 15 Sup. Ct 174, and U. S. v. Ady, 22 C. C. A. 223, 
76 Ped. 359, this case should hâve been brought up on error, instead 
of by appeal, we are not calléd on to détermine. The judgment 
of the district court is reversed, and the case is remanded to that 
court, with directions to enter a judgment for the United States on 
its set-ofî and counterclaim for the balance of $156, without costs 
for either party. 



McCLASKEY et al. v. BAEE et al. 
(Circuit Court, S. D. Ohlo, W. D. March 27, 1897.) 

BOKD FOE COSTS— SUMMART REMEDIES. 

A rule of court prescribing the form of a bond, and providing that, when 
costs become due by default or otherwise, a judgment or decree may be 
entered therefor against the surety on motion and ten days' notice, is 
valid, as a surety is supposed to know the law, and consent to the pro- 
ceedings for summary remédies by signlng the bond. 
Same— Surettes Concluded bt Decree aoainst Phincipai,. 

The surettes become voluntary parties to the suit, and are eoncluded 
by the deere* for costs entered against their principals. 
Same — Liabilitt for Costs Accruing bbfore Date op Bond. 

The bond covers costs accrued before the date of the bond, as well as 
those accruing after its exécution. 
Same— Libéral Construction op Statute. 

Statutes requiring security for costs, being remédiai in their nature, are 
to be liberally construed to effectuate that object. 
Samb — Liabilitt fok Costs on Appeal. 

A bond executed in the trial court to seeure "costs in this case" covers 
costs on appeal. 
Same— Ltability for Costs Acckuins after Surett's Death. 

Liability upon the bond does not termlnate with the surety's death, but 
his estate continues liablé for costs accruing after his death as well as 
before, though the language of the bond is, "I hereby acknowledge myself 
security for costs." 
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7. Same — Bffect of Execution op Nett Bond. 

The givlng of an addltional bond aiter the death of the surety ta the 
original bond does not discbarge the estate of the surety in the old bond. 

8. Administratoes— Termination op Trust. 

An adminlstrator Is not discharged from bis trust untll full adminis- 
tration is accomplished, and therefore an adminlstrator was not discharged 
by flling in the probate court a written statement under oatb that no 
assets had ever corne into his hands as adminlstrator, and that no clalm 
of any klnd had ever been presented to hlm, exeepting such as had been 
fuUy pald by the widow, and that, bavlng recelved no funds as adminlstra- 
tor, and having pald out nothing, he flled the statement under oatb as bis 
final account as adminlstrator and for the discharge of his trust. 

9. Administkatok of Surbty in Cost Bond — Pbesentatign of Claim for 

COSTS. 

Before Instltutlng summary proceedings agalnst the adminlstrator of a 
surety, it Is not necessary to make présentation of tbe clalm, as the surety, 
by executlng the cost bond, became a party to the suit, and consented to 
the summary method of enforclng his liablllty. 

10. Limitation— Time whbn Liabilitt upon Bond for Costs Accrues. 

Liablllty upon a cost bond does not accrue untll the decree for costs Is 
entered, and limitation runs only from that date. 

11. Same— Limitation of Proceedings against Administrators. 

Under the Ohlo statute flxing the limitation for suits against an admin- 
lstrator at four years from the glvlng of bond, wlth the proviso that "no 
cause of action against any executor or adminlstrator shall be adjudged 
barred by lapse of time untll the expiration of one year from the tlme of 
the accrulng thereof," a proceedlng against the adminlstrator of a surety 
in a bond for costs, Instltuted wlthln one year after the decree for costs 
was entered, was not barred. 
13. Same — Parties to Motion. 

To a motion for judgment upon a bond for costs the surety in whloh 

was dead, it was proper to make the adminlstrator of the surety, and the 

dlstributee and helr, parties, as the estate of the surety, although it had 

passed into the hands of the helr and dlstributee, had not been fully settled. 

13. Judgment against Administraïor— Costs. 

Where the estate of an Intestate, although It had passed Into the hands 
of the helr and dlstributee, had not been fully settled, judgmtent against 
the adminlstrator was the proper proceeding, and not judgment against 
tbe heir and dlstributee as provlded by Rev. St. Ohlo, |§ 6217, 6218. 
14 CosTs— Joint Obligors— Subvivokship. 

The surety in an original bond for costs, .and an addltional surety, who 
became bound after his death, were not joint obligors; and the clalm that 
the death of the old surety tennlnated his liability at law by reason of 
the doctrine of surTivorship, and that, the remedy at law being gone, 
equity would not afCord relief against the surety, bas no foundatlon In 
law or in fact. , 

15. Same. 

The doctrine of survlvorship having been abolished in Obio, the death of 
one of two joint obligors does not terminate his liability. 
18. Stjreties— Cost Bond. 

The suretles in a bond for costs are Uable to judgment without the 
property of the principal being first exhausted. 

Charles W. Baker and John W. Herron, for sureties, 

Bateman & Harper, and Stephens & Lincoln, for défendants in 

possession. 

SAGE, District Judge. The défendants William Henry Elder and 
other défendants in possession move the court to enter up judg- 
ment against James S. White, Howard Ferris, adminlstrator of 
Samuel Cooper, deceased, and Hannah Cooper Fewlass, sureties for 
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costs in the above-entitled cause. The obligations of thèse several 
parties are as follows: 

On the 19th of October, 1889, James S. White, with Benjamin 31. 
Stewart, signed upon the printed form of cost bond used in this 
court an obligation as follows: "I hereby acknowledge myself se- 
curity for costs in this case, on behalf of Robert Eldridge, W. S. 
Thurston, and Arnold MoMahon," — at the same time qualifying in 
the sum of |10,000. On the same day he signed another cost bond 
as follows: "I hereby acknowledge myself security for costs in 
this case on behalf of Samuel Barr, Robert Barr, et al." This, also, 
was signed with Benjamin M. Stewart, and accompanied by an 
afladavit that he was worth $10,000 in real estate within the juris- 
diction of the court, and subject to exécution, levy, and sale. 

Samuel Cooper, on the 15th of September, 1887, signed a cost 
bond as follows: "I hereby acknowledge myself security for costs 
in this case," — aùd the same day qualified in the sum of $10,000. 
Each one of thèse bonds was under the title and number of the 
case. Samuel Cooper died on or about the 30th day of August, 
1888, intestate and without issue, leaving his widow, Hannah Coop- 
er, now Hannah Cooper Fewlass, his sole heir and distributee. At 
the time of his death he was owner of a large ainount of personal 
property and real estate in Hamilton county, Ohio. About Sep- 
tember 11, 1888, Howard Ferris was duly appointed by the probate 
court of said county administrator of his estate, gave bond as re- 
quired by law, and entered upon the discharge of his duties. He 
has never resigned or been discharged. Ail the personal property 
and real estate of which Samuel Cooper died seised passed into the 
possession of his widow, now Hannah Cooper Fewlass, and she is 
still possessed of the real estate. The claim of the moving parties 
is that the costs secured in this case are a lien upon the estate of 
Samuel Cooper, including ail the real estate of which he died pos- 



James S. White and Benjamin M. Stewart, for plea to the cita- 
tions served on them, admit that on the 19th of October, 1889, 
they became sureties, — on one bond on the cross pétition flled at 
that date by Samuel Barr and Robert Barr et al., and on one bond 
on the cross pétition âled on that date by Robert Eldridge, W. S. 
Thurston, and Arnold McMahon. They severally aver that their 
liability under said bonds covers only the actual costs accruing 
after the date of filing said cross pétitions and made thereon, and 
not for the gênerai costs incurred under the original bill. They 
also severally aver that the costs taxed and claimed against them 
embrace large items for which they are in no way liable. 

They deny liability for the costs incurred in the circuit court of 
appeals, as they did not sign the bonds for appeal in said cause. 
Further, they severally aver that Robert Eldridge, W. S. Thurston, 
and Arnold McMahon, for whom they became sureties on one of 
said bonds, live within the jurisdiction of this court, and are sol- 
vent; that exécution has been issued against them for said costs, 
and levied on real estate belonging to them; that Thurston has paid 
part of the costs for which he is liable, and is able to pay the en- 
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tire amount of the same, and said costs can be collected from him 
by tbe process of this court. 

They further aver that the complainants on the cross pétition of 
Samuel Barr and Robert Barr and others are, or some of them are, 
Suivent, and the costs incurred on said cross pétitions can be col- 
lected by proceedings against them. They therefore pray that the 
défendants be required flrst to exhaust the principals for whom they 
are sureties before any decree be rendered against them in this 
matter, and for other and proper relief in the premises. 

Howard Ferris, for plea to the notice of said motion served upon 
him, dénies that he is administrator of Samuel Gooper, deceased; 
avers that he ceased so to be on the 23d day of March, 1892, and 
that on that day the estate was settled, and on the Slst of March, 
1S92, the costs of the estate were paid, and that he then and from 
that time ceased to be the administrator of said estate, or to be in 
any way connected with it; that he fully accounted under the stat- 
ute as administrator, fully executed his trust, and has no money 
or property in his hands belonging to the estate, nor has he had at 
any time since March 23, 1892. 

He further pleads that no claim was presented to him for allow- 
ance because of costs or otherwise, and that more than four years 
hâve elapsed since he gave bond as administrator, and since due 
notice of his appointment as such was given to ail parties interested 
in this case, and that the claim is barred by the statute of limitations. 

Hannah Gooper Fewlass, for plea to the notice to her, sets up that 
the estate of Samuel Gooper was long since settled and the property 
distributed, that no claim concerning the subject-matter of said notice 
was ever presented to the estate, and that any such claim was long 
since barred by the statute of limitations. She further pleads that 
she never signed any such bond, and is not liable thereon, because 
she dénies the jurisdiction of this court to in any way require her to 
answer or respond by reason of any of the matters set ont in the no- 
tice, or to in any way authorize or permit any proceedings against 
her. 

Howard Ferris, as administrator, pleads to the notice to surety 
served on him that he long since ceased to be the administrator of 
Samuel Gooper, deceased, having under the statute fully executed 
his trust and accounted for said estate; also, that the claim now 
made was never presented to him as administrator, and that it was 
long since barred by the statute of limitations. 

The decree as to costs was entered October 24, 1895, nunc pro tune 
as of October 25, 1894, at which date it was ordered. The entire 
amount is $19,803, of which $3,823.82 are costs in the United States 
circuit court of appeals, leaving $15,979.68 as the costs of this court. 
Notices were issued to James S. White on the 8th day of April, 1896, 
that the motions for judgment would be called up for hearing on 
Tuesday, the 3th of May, 1896. Notices to Howard Ferris as adminis- 
trator, and to Hannah Gooper Fewlass as sole heir of Samuel Gooper 
and sole distributee of his estate, were issued on the 13th day of April, 
1896, that on Tuesday, the 12th day of May, the motions for judgment 
would be brought on for hearing. Executions were issued against 
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Benjamin S. Stewart on the 9th of May, 1896, judgments liaving been 
taken against him prior to that date. They were returned, "ISTo 
goods, chattels, lands, or tenements found whereon to levy." Eule 
9 of this court provides that in ail cases the clerks shall require an 
indorsemént for costs, and that the foUowing form upon the prseclpe 
shall be sufficient: "I, A. B., acknowledge myself security for ail 
costs for which the plaintifl may be liable in this suit." The rule 
also proTides that, when such costs shall become due by default or 
otherwise, a judgment or decree may be entered therefor against the 
surely on motion and 10 days' notice. This, with other rules, is 
printed in 2 Bond, 433,^ and will be found upon page 82 of the 
printed rules of the court. The rules axe authorized by Rev. St. U. S. 
§ 918 and equity rule 89. It bas been held that a surety is supposed 
to know the law, and consent to the proceedings for summary remé- 
dies by signing the bond. Also, that such régulations are valid. 
Beall V. New Mexico, 16 Wall. 535, 539, 540; Moore v. Huntington, 
17 Wall. 417, 422, 423; Johnson v. Elevator Co., 119 U. S. 388, 400, 
401, 7 Sup. et. 254. It is not necessary to cite authorities in support 
of the rlght and duty of the court to proceed summarily in this case. 
Neither was denied on the hearing. The sole défense was upon the 
spécial facts relating to the case of each person sought to be charged. 

Coming, then, flrst, to the case of James S. White, the plea for 
answer présents — First, the question whether his bonds cover costs 
accrued before the date of the bonds; second, whether they cover 
costs on appeal; third, whether they cover costs on the bill; fourth, 
whether the moving défendants must first exhaust ail remédies 
against the principals. The decree for costs entered against 
Samuel Barr et al. on the 24th of October, 1895, amounted to |18,- 
248.58. The decree for costs against Robert Eldridge et al., entered 
the same day, amounted to $18,171.53. That those decrees are con- 
clusive against the sureties as to the fact and the amount of their lia- 
bility, and as to the questions that might hâve been raised or made 
by the principals, is fully attested by the following authorities: 

In Moore v. Huntington, 17 Wall. 417, the suprême court said, at 
page 423, that sureties on an appeal bond, by the act of signing the 
bond, became voluntary parties to the suit, and thereby subjected 
themselves to the decree of the court. The gênerai doctrine is stated 
in Brandt on Suretyship to be that the surety is concluded, in the ab- 
sence of collusion or fraud, by the judgment against the principal, 
even as to the amount of the debt. This doctrine was referred to by 
the suprême court of Ohio in Braiden v, Mercer, 44 Ohio St. 339, 7 
N. E. 155, as "an established principle," and in Walsh v. Miller, 51 
Ohio St. 462, 38 'N. E. 381, as "the settled law of the state"; the 
surety being in privity with the principal. It was applied in Sted- 

1 Eule 9 Is as foUows: 

"Security for costs. In ail cases, the clerk shall require an Jndorser for 
costs. The following form upon the precipe, or wrlt, shall be sufficient: 'I, 
A. B., acknowledge myself security, for ail costs for which the plaintifC may be 
liable in this suit.' And when such costs shall become due, by default or 
otherwise, a Judgment or decree may be entered therefor against the security 
on motion and ten days' notice." 
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man v. Ingraham, 22 Vt. 346, to a surety for costs, and upheld in 
Parkhurst v. Sumner, 23 Vt. 539. In Nolly t. Squire, 1 Hill (S. C.) 
41, the suprême court of South Carolina held that the surety for costs, 
by signing the bond, became a party to the record, and was as effec- 
tually bound by the judgment of the court as if he had been a party 
to the suit. Quite as distinct and emphatic is the ruling by the su- 
prême court of Massachusetts in Way v. Lewis, 115 Mass. 26, and in 
Cutter T. Evans, Id. 27. In Gaines v. Travis, Abb. Adm. 422, Fed. 
Cas. No. 5,180, the district court of the Southern district of New York 
held that, under the rule promulgated by the suprême court (see rule 
10, subd. 8), exécution pyoperly issues against stipulators, summarily, 
upon the decree rendered against their principals; the stipulation 
being regarded as a submission by the stipulator to such decree as 
may be rendered against the party for whom he is bound. This case 
is cited in U. S. v. Seven Barrels of Distilled Oil, Fed. Cas. No. 
16,253. Equity rule 89 is sufiScient authority for the rule of this 
court under which the cost bond was taken. See, also, admiralty 
rule 3. It results from thèse authorities that the sureties are con- 
cluded by the decree for costs entered against their principals. 

The next question is whether the sureties are bound for costs ac- 
cruing before the date of their bonds. The bonds were signed Octo- 
ber 19, 1889. The case was removed from the state court to this 
court April 5, 1887. The bonds are "for costs in this case." In 
Sawyer v, Williams, 72 Fed. 296, where the surety was bound "for 
costs and fées in" the case, he was held liable, under the rules of the 
court, upon judgment rendered against his principal for the costs ac- 
crued in the state court before the removal, as well as for the costs 
in the fédéral court. The cost bond in that case was signed after 
the removal to the fédéral court. The rules referred to do not differ 
in substance, as to the surety, from the rule in this court. In Wil- 
son V. Hudspeth, 3 Dev. 57, the condition of the bond was that the 
surety should pay "ail the costs." It was held that he was liable for 
costs accrued before the date of the bond, as well as those subsé- 
quent. The addition of the word "ail" makes no material différence. 
The cost bond includes costs prior to, as well as those subséquent 
to, the signing of the bond. 

The next question is, do the bonds cover costs on the appeal? It 
was so held in Dunn v. Sutliiï, 1 Mich. 24, where it was decided that 
the surety for costs in the justice's court was liable for costs in the 
appellate court. The court said that the surety, when he became 
such, was fully advised that the judgment of the justice was not con- 
clusive, and that the case might be reviewed upon appeal, which was 
in the nature of a new trial; and that the same reasons which re- 
quired security for costs in the justice's court applied with equal 
force to the costs recoverable upon the appeal. So in Robinson -v. 
Plimpton, 25 N. Y. 484, the court of appeals made a similar ruling, 
citing several prior cases decided in New York. In Smith v. Lock- 
wood, 34 Wis. 72, it was held that statutes requiring surety for costs 
are remédiai, and to be liberally construed; also, that a surety for 
costs in a justice's court was liable for costs in the circuit court. Re- 
ferring to the doctrine that the obligation of the surety is strictissimi 
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jurîs, which might be supposed to hare led to a strict construction 
in favor of the surety, the court said that that point was explained 
by reason of tlie présence and opération of another rule or principle, 
which countervails that alluded to, which is that statutes requiring 
security to be given for costs, being remédiai in their nature, are to 
be liberally construed to effectuate that object. The statute referred 
to required the plaintiff to give security "for the costs," and provided 
for the dismissal of the action upon his failure to do so. There was 
no provision defining the extent of the surety's liability. In Martin 
V. Kelly, 59 Miss. 664, 66S, it was held that the surety for costs was 
liable for the costs accrued in the appellate court, "to which défend- 
ants below were compelled to resort to free themselves frona the 
erroneous decree against them, which the complainant was enabled 
to obtain by means of the security for costs, but for which this case 
would hâve been dismissed." In Hendricks v. Carson, 97 Ind. 245, it 
was held that a bond for costs given in the court below covered the 
costs on appeal to the suprême court. The statute in that case re- 
quired security "for the payment of ail costs which may accrue in the 
action." The court held that the case in the suprême court was the 
«ame action that had been commenced in the circuit court; that the 
proceedings in the suprême court were a regular part of légal proceed- 
ings in the action, and the costs accruing thereon were a part of the 
costs legitimately accruing in the action; and that it was within the 
letter and spirit of the statute to hold that the bond of a nonresident 
plaintiff for costs, ûled in the circuit court, covers costs that accrued 
in the suprême court on an appeal. 

There is no substantial différence between the f orm of the bond in 
that case, and the bonds under considération, for "costs in this case." 
The surety must be held liable for the costs upon appeal. The bond 
in one case is on behalf of Samuel Barr and Eobert Barr et al. ; in the 
other case, on behalf of Eobert Eldridge et al. The decree entered 
against Samuel Barr et al. was for |18,248.58, and the decree against 
Eobert Eldridge et al. for costs was for |18,171.53. Thèse decrees 
cover in the main the same items, and the decree against White will 
be in accordance with the decrees made against his principals, as 
above stated. 

We come, now, to the case of Samuel Cooper's estate and of Mrs. 
Fewlass. The liability upon the bond given by Samuel Cooper, 
which bas already been referred to, did not terminate with his 
death, but his estate continued to be liable, after his death, for 
costs which accrued thereafter as well as theretofore. This was 
decided by the suprême court in Broome v. U. S., 15 How. 143. 
There the surety upon the bond of a collector in Florida died upon 
the 24th of July, and the approval of the comptroller was not writ- 
tep upon the bond until the 31st of July. It was held that it was 
properly left to the jury to ascertain the time when the collector 
and his sureties parted with the bond, to be sent to Washington, 
and they were instructed that, before they could flnd a verdict for 
the surety, they must be satisfled from the évidence that the bond 
remained in the hands of the collector, or the surety, until after 
the 24th of July. In U. S. v. Keiver, 56 Ped. 422, the United States 
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circuit court for the Western district of Wisconsin held that the 
obligation of a surety on a bail bond is a continuing one, and binds 
his estate after his death. In Lloyd's v. Harper, 16 Oh. Div. 290, 
a father, on the occasion of the admission of his son as an under- 
writing member of Lloyd's, addressed to the managing committee 
of that body a letter by which he held himself responsible for ail 
his son's engagements in that capacity. Held, that the guaranty 
was not determined by the death of the father, or by the notice 
of it, but tliat his estate was liable in respect of engagements con- 
tracted by the son after his death. Also, that a guaranty consid- 
ération, given once for ail, cannot be determined by the guarantor, 
and does not cease on his death. 

In Green t. Young, 8 Greenl. 14, it was held that the liability of 
a surety in a bond conditioned for the ofQcial good conduct of a 
deputy sheriff during hia continuance in ofiSce extended as well to 
defaults committed after, as to those committed before, the death of 
the surety. The court, in answer to the plea of counsel for the de- 
fendant that the liability of the intestate was conflned to breaches 
accruing in his lifetime, said that that limitation was not to be 
found in the instrument, that the plaintiff had the right to repose 
on the solvency and sufBciency of the surety, and that, if his se- 
curity in regard to future breaches ceased upon the death of the 
surety, he might sulSfer, however vigilant, because he might incur 
seyere responsibilities arising from subséquent breaches before he 
could be advised of the death of the surety. In Voris v. State, 47 
Ind. 345, it was decided that the estate of a surety upon a guard- 
ian's bond is liable after the death of the guardian which occurred 
subséquent to the death of the surety. In Moore v. Wallis, 18 Ala. 
458, the liability incurred by the surety on a guardianship bond is 
not discharged by his death, but continues for the full term of the 
guardianship. In Turquand v. Kirby, L. R. 4 Eq. 123, the question 
to be decided was, where stock was in the name of a deceased per- 
son, but was really the property of another, who was the bénéficiai 
owner? It was held that the estate of the deceased was liable for 
calls subséquent to his death. Lord Eomilly said that it was true 
that the debt did not exist when the testator died, but in that re- 
spect it did not differ from the cases where a testator had in his 
lifetime become surety for the due performance of a covenant which 
was broken many years after hia death. 

It follows from thèse cases that the liability of Oooper's estate 
continued after his death. It appears that after his death addi- 
tional security was given, but there was no step taken towards ob- 
taining the release of the estate from the obligation of the bond, 
and the surety of the additional stipulation is insolvent. More- 
over, he qualifled for only half the amount for which Cooper qual- 
iiied. It has been held that the court cannot release a surety for 
costs without the consent of the party for whose benefit he became 
surety. Holder v. Jones, 7 Ired. 191; Publishing Ce. v, Bartlett, 5 
Wkly. Law Bul. 501. It has been repeatedly held that the liability 
of a surety on a bond given by an employé to secure the faithful 
discharge of his debts cannot be terminated on notice by executor 
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of the surety after his death, although the employé was liable to 
discharge at any moment. Calvert v. Gordon, 3 Man. & R. 124. 
See, also, Calvert v. Gordon, 7 Barn. & 0. 809, 812, and Gordon t. 
Calvert, 4 Russ. 581, before the chancelier on appeal. In this last 
case it appeared that, in conséquence of the notice from the ex- 
ecutrix of the surety that she would no longer be liable, the em- 
ployers of the principal required him to give an additional bond; 
but the lord chancelier called attention to the fact that, as Gor- 
den's executrix was only liable to the extent of assets, it was nec- 
essary to require additional security, and that the old surety was 
not thereby discharged. That ruling is exactly in point upon the 
facts in this case. 

It appears from the transcript of proceedings of the probate» 
court of Hamilton county in the matter of the estate of Samuel 
Cooper, that the administrator, on the 23d of March, 1892, flled 
a statement in writing under oath that no assets had ever come 
înto his hands as administrator ; that no claim of any kind had ever 
been presented to him, excepting such as had been fully paid by 
Cooper'e widow; also, that, having received no funds as administra- 
tor, and having paid out nothing, he flled the statement under oath 
as his flnal account as administrator, and for the discharge of Ma 
trust. This was supported by the affidavit of Mrs. Fewlass. The 
ftling of that statement was the last thing done in the matter of the 
estate. The record of proceedings in regard to the estate shows 
that, excepting the appointment of the administrator, his giving bond 
and notice, the taking of an inventory of the partnerships in which 
he was interested, and an inventory of his personal estate, the ini- 
tiation of proceedings — never completed — to settle the affairs of 
the partnerships, and the flling of the sworn statement which is 
designated the "flnal account," nothing has been done. The pro- 
bate cour-t made no order upon the affidavit and statement flled 
on the 23d of March, 1892. Even if it had made the order for a dis- 
charge which was asked, it would hâve been ineffectual, as was held 
in Weyer v. Watt, 48 Ohio St. 545, 28 N. E. 670, where the suprême 
court said that they found no power conferred upon the probate 
court to discharge an executor or to extinguish his authority as 
trustée, and that, unless the authority of the executor or adminis-. 
trator be terminated according to the provisions of the statute, "it 
is his duty to continue the administration of the estate until it shall 
be entirely settled." Further on the court said: 

"Full administration is acoomplished only when ail the assets hâve been 
converted into money, the proceeds applied to the payment of the debts, and 
the balance, If any, distributed to the legatees or other proper distributees, 
unless a différent disposition of spécifie property is made by the will." 

In Farran v. Eobinson, 17 Ohio St. 242, it was held that: 

"Where an administrator has made settlement, believed by him to be final, 
of the estate of lus intestate, and the personalty of the estate has been ex- 
hausted in the payment of debts, and of statutory allowances to the widow, 
and afterwards an action is brought against the administrator on a liàbility 
contracted by the intestate, resulting, though contested in good faith and witlî 
due diligence, in a judgment against the administrator, such judgment, remaln- 
Ing uureversed and unsatlsfied, is conclusive évidence of indebtedness against 
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the estate, and cannot be collaterally Impeached for mère error. In such case 
the admlnistrator is entitled to an order for the sale of so much of the real 
estate of which the intestate died selsed as may be necessary to satisfy the 
judgment, although such real estate may hâve been partltioned among the 
heirs of the intestate, and by them sold aiûl conveyed wlioUy or in part to pur- 
chasers thereof." 

Présentation to the administrator of tlie claim for costs now 
sought to be enforced is not necessary, for, when Oooper became 
surety for costs, he thereby consented to tlie summary method re- 
sorted to in this case of enforcing his liability. Moore v. Hunting- 
ton, 17 Wall. 417, 422, 423; Johnson v. Elevator Oo., 119 U. S. 388- 
400, 401, 7 Sup. et. 264; Sup. Ot. Equity Eule 10; Chappee v, 
Thomas, 5 Mich. 53, 59, 60; Davidson v. Farrell, 8 Minn. 258, 262- 
264 (Gil. 225). Also, for the reason that the surety, by executing 
the cost bond, became a party to the suit. In Moore v. Hunting- 
ton, 17 Wall. 422, 423, Mr. Justice Miller, announcing the opinion 
of the suprême court, said that sureties on appeal and writ of error 
bonds, by the act of signing the bonds, "become voluntarily parties 
to the suit, and subject themselves thereby to the decree of the 
court." See, also, Blossom v. Railroad Go., 1 Wall. 655, 656; Loh 
V. Judge, 26 Mich. 186-188. It was held in Musser's Ex'r v. Ghase, 
29 Ohio St. 577-586, that bringing in the administrator is simply a 
revival of a pending suit, and prier présentation of a claim to him 
is unnecessary. See 6 Bac Abr. p. 112 et seq., and Gordon v. Bank, 
6 G. G. A. 125, 56 Fed. 790, 793, for authority that the proceeding 
is analogous to that of scire facias at common law. In Gager v. 
Prout, 48 Ohio St. 89, 26 N. E. 1013, additions had been made by 
the county auditor to the returns for taxation of a deceased person, 
on notice to the exécuter, and it was contended that there was no 
valid présentation of the claim by the treasurer to the executor for 
allowance. As to this the court ansvi'ered that the treasurer to 
whom the retum had been made was not required to formally pré- 
sent the amount of the taxes for allowance before bringing suit for 
the same. 

It is further contended that the claim is barred by the statute of 
limitations. The statutory limitation for suits against an adminis- 
trator, excepting in certain cases not pertinent to the question now 
before the court, is four years from the giving of bond, provided 
that any créditer whose cause of action shall accrue or shall bave 
accrued after the expiration of the four years and before the estate 
is fuUy administeredmay commence andprosecute such action at any 
time within one year after the accruing thereof and before such es- 
tate shall hâve been fully administered, "and no cause of action 
against any executor or administrator shall be adjudged barred by 
lapse of time until the expiration of one year from the time of the ac- 
cruing thereof." It has already been shown that the estate of Samuel 
Cooper has not yet been fully administered. The cause of action 
now asserted did not accrue until more than four years from the 
giving of bond; that is, not until the decree for costs was entered 
on October 24, 1895. Until then the liability of the complainants 
and cross complainants for costs was not ascertained or decreed, 
79 F.— 2T 
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and prior to such ascertainment or decreé no proceeding could hare 
been maintained upon Cooper's bonds. The suprême court of OMo 
in Newton v. Hammond, 38 Ohio St. 430, decided that "a right of 
action on a guardian's bond to recover from the sureties the amount 
remaining in the hands of the guardian flrst accrues to the ward 
when such amount is ascertained by the probate court on the set- 
tlement of the guardian's final account." The suprême court of 
Wisconsin in Mann v. Everts, 64 Wis. 372, 25 N. W. 309, decided 
that a contingent claim against the estate of a décèdent, which does 
not accrue and cannot be proven until after the administration is 
closed and the estate distributed, is not barred because not pre- 
sented to the probate court for allowance. In that case the breach 
of the bond did not occur until nearly 10 years after the estate had 
been fuUy administered. This proceeding was instituted on the 
13th of April, 1896, which was within six months of the decree for 
costs. 

It was proper to make the administrator and the distributee and 
heir parties to this application. In Moore v. Wallis, 18 Ala. 458, 
it was held that where a ward, after the death and distribution of 
the estate of a surety on a guardian's bond, obtained a decree 
against the guardian upon which exécution was issued and re- 
turned "No property," a court of equity would entertain jurisdiction 
of a bill flled by the ward against the personal and légal represen- 
tatiTes of the deceased surety to enforce satisfaction of the de- 
mand. See, also, Turquand v. Kirby, hereinbefôre cited and quoted 
from. A decree should be entered against the administrator, to 
be made eut of the estate of the décèdent. 

The législature of Ohio has provided, by sections 6217, 6218, for 
judgment in such a case as this against the distributees and heirs, 
after the settlement of an estate by an exécuter and administra- 
tor, fop "an amount not exceeding the value whether of real or 
Personal estate, that he or she shall hâve received under the will, 
or by the distribution of the estate of the deceased." 

The judgment against the administrator would hâve the same 
effect, and is the proper proceeding in this case, inasmuch as the 
estate has not been fuUy settled, although it has passed into the 
possession of Mrs. Pewlass as sole heir and distributee. 

The contention on her behalf that the estate is released from lia- 
bility because Cooper and Nagel (the surety who became such after 
his death) were joint obligors, and that the death of Cooper ter- 
minated his liability at law by reason of the doctrine of survivor- 
ship, and, f urther, that, the remedy at law being gone, equity would 
not afford relief against the surety, has no foundation in law or 
in fact. They were not joint obligors, and, if they were, the doc- 
trine of survivorship was abolished in Ohio by statute in 1840, and 
has never since been recognized. Section 210, Swan's St. Ohio 1841 ; 
Burgoyne v. Trust Go., 5 Ohio St. 586. 

The further contention that the terms of the obligation, "I here- 
by acknowledge myself security for costs," limited the obligation 
to Cooper's lif e, and that, if he had meant to extend its duration be- 
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yond tliat limitation, he would hâve added, after "myself," "my ex- 
ecutors and administrators," is without foundation in law. In 3 
Williams, Ex'rs, 224, the raie is thus stated: 

"The executors or administrators so completely represent their testator or 
Intestate, with respect to the llabillty above mentioned [bonds, etc.], that 
every bond or covenant or contract of the dcceased lacludes them, although 
they are not named In the terms of it; for the executors or administrators 
of every person are implied In 'himself.' " 

The language, "hereby hold myself responsible," was construed, 
in Lloyd's v. Harper, cited above, to cover defaults accraing after 
the surety's death. 

Lastly, it was contended that the moving défendants were bound 
to exhaust their remédies against the principals before proceed- 
ing against the sureties. This proposition was negatived by the 
suprême court of the United States in Babbitt v. Finn, 101 TJ. S. 
7-14, where a similar contention was made. "Without more, the 
condition of the bond is a suflBcient answer to that défense, as it 
stipulâtes that if he, the principal, fails to make his plea good, 
the obligors, principal, and sureties shall answer ail damages and 
costs, which is quite enough to show that it was not necessary that 
an exécution should be sued out on the judgment before a right of 
action would accrue to the judgment creditors to enforce their rem- 
edy on the bond. As between the obligors and obligées, ail the 
obUgors are principal debtors, though as between each other they 
may hâve the rights and remédies resulting from the relation of 
principal and surety." In Smith v. Gaines, 93 U. S. 341, the su- 
prême court declared that at common law the sureties on an ap- 
peal bond were liable to a suit without the first issuing of an exé- 
cution against the principal. In Davis v. Patrick, 6 C. C. A. 632, 
57 Fed. 909, the circuit court of appeals of the Eighth circuit held 
that sureties on a supersedeas bond were not entitled to hâve a 
suit on the bond stayed until the attached lands of the principal 
should be sold and such security exhausted. In Woodward v. Pea- 
body, 39 N. H. 189, the suprême court of that state decided that, 
where a défendant obtains judgment for costs against the plaintifl, 
the indorser of the plaintiff's original writ becomes immediately 
liable to pay such costs, and scire facias may at once be maintained 
against him without suing out exécution upon the Judgment. To 
the same effect is the ruling in Gaines v. Travis, Abb. Adm. 422, 
Fed. Cas. No. 5,180. See page 1063, 9 Fed. Cas. There the court 
said that the surety, if admonished or cited by sci. fa., could not 
be permitted to invoke prior exécution upon the property of his 
principal. In the light of thèse authorities it must be held that 
the sureties are liable to judgment without the property of the 
principal being flrst exhausted. The judgments will, in the several 
cases, be for the amount of costs adjudged against the principals. 
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UNION GUARANTY & TRUST CO. v. ROBINSON. 

(Circuit Court of Appeals, Bighth Circuit. Marcli 1, 1897.) 

No. 855. 

1, Bonds— Signature of Corporation. 

It makes no différence In what f orm an obliger slgns a bond, if It appears 
that the purpose was to blnd himself. And where the name of a corpora- 
tion, the principal In a bond, appeared In full in tlie body of tbe bond, and 
its seal was Impressed opposite tbe attestation clause, between the obliga- 
tory part and the condition, and at the close of the whole instrument the 
names of the président and secretary were signed, this being its customary 
method of executing sealed instruments, It Is binding; and the surety cannot 
complain that the bond was not executed by the principal, especially where 
it recognized the signature as sufflcient by slgning right below it. 

2. Insurance— Indemnity Bond— Action by Bbnepiciary. 

Under Sand. & H. Dlg. Ark. § 4133, a bond executed by an Insurance Com- 
pany to indemnify policy holders, though by its terms made to the state 
of Arkansas, Is for the use and benefit of the beneflciaries in the policiea 
of Insurance issued In that state, and any such beneficiary can maintain an 
action for breach of the condition of the bond. 
8. Agents— Harmless Error. 

The authority of an agent cannot be shown by proof of hls admissions, 
but such proof is not prejudiclal where the agençy in question is abundantly 
proved in other ways. 

4. Principal and Sueety— Efpect op Jddgment against Principai,. 

A judgment against an insurance company on a policy of Insurance is, 
If not coUusive, prima facie évidence against the surety in a bond executed 
by the company to Indemnify policy holders. 

5. iN.stri'.ANCB- Bond to Indemnify Policy Holdbrs— Measueb op Damages. 

Where the plaintifl in a judgment against an insurance company upon 
a policy of insurance sues on a bond executed by the company to indemnify 
policy holders, the proper measure of damages is the amount of the judg- 
ment, Including the costs, and interest thereon. 

In Error to the Circuit Court of the United States for the Eastern 
District of Arkansas. 

This was an action at law brought by Minnie Robinson against the 
Union Guaranty & Trust Company upon a bond executed by the 
United States Mutual Accident Association as principal, and the 
Union Cruaranty & Trust Company as surety. In accordance with 
the verdict of a jury, judgment was entered for plaintiff, and défend- 
ant brought this writ of error. 

On May 30, 1891, the United States Mutual Accident Association of the 
City of New York, by its policy of that date, under its seal, and signed by 
Charles B. Peet, président, and James R. Pitcher, secretary, of sald associa- 
tion, in considération of the membership fee and the warranties and agree- 
ments contained In hls application for membership, accepted Emile O. Moore, 
of Helena, in the state of Arkansas, and insured him against Personal bodily 
injuries from external, violent, and accidentai means, subject to conditions 
attached to sald policy, at speeified rates as to the descrlbed injuries; and in 
case of death from such injuries alone, and within 90 days, sald associatlou 
agreed to pay $5,000 to beneflciaries na,med in sald policy. Sald Emile O. 
Moore died at Helena, Ark., February 16, 1893, and the défendant in error 
hère, claiming that she had been substituted as the beneficiary under sald 
.policy in case of the death of the assured, and that the assured came to his 
death by external, violent, and accidentai means, commenced an action upon 
sald policy against said tfnited States Mutual Accident Association in the 
United States circuit court for the Eastern district of Missouri, in which ac- 
tion said association duly appeared and answered; and sueh proceedings were 



UNION GUARANTY & TRUST CO. V. EOBINSON. 421 

duly had therein that upon the trial of such action, and on the 20th day of 
May, 1895, the said Minnle Eobinson duly recovered judgment in said circuit 
court against the United States Mutual Accident Association of New Yorli 
aforesaid for her damages, $5,379.16, and costs, taxed at $216.52. 68 Fed. 825. 
To enable the said United States Mutual Accident Association to transact any 
business in the state of Arlsansas, and in compliance with the statutory en- 
actment of that state, the said United States Mutual Accident Association, as 
principal, and the Union Guaranty & Trust Company, the plaimtifC in error hère, 
as sUrety, on the 4th day of June, 1893, executed thelr joint bond, wliereby 
they became bound to the state of Arliansas in the sum of $20,000, reciting 
that the said Slutual Accident "Association proposed to transact the business 
of accident insurance in that state for one year from that date, and condi- 
tioned that it should promptly pay ail claims arising and accruing to any per- 
son or persons during said term by virtue of any policy issued by the Com- 
pany, -when the same should become due. Said bond was approved and 
flled with the auditor of said state of Arliansas. The said Mutual Accident 
Association failing to pay said judgment, the défendant in error commeneed 
this action against the plaintiff in error, as eurety upon said bond; and upon 
the trial, and In aceordance wlth the verdict of the jury, judgment was ren- 
dered in favor of the défendant in error for the amount of said former judg- 
ment, Interest, and costs. 

John McClure, John W. Blackwood, and John E. Williams, for 
plaintiffs in error. 

George H. Sanders, for défendant in errO'r. 

Before SANBOEN and THAYEE, Circuit Judges, and LOOH- 
BEN, District Judge. 

LOCHREN, District Judge, after stating the case as aboyé, deliv- 
ered the opinion of the court. 

1. The certified copy of the bond sued upon was properly admitted 
in évidence. Sand. & H. Dig. Ark. § 2881. 

2. The exécution of the bond by the surety, the plaintifE in error, 
was not disputed; but it was claimed that the bond was not executed 
by the principal, the United States Mutual Accident Association, and 
was therefore incomplète and not binding upon the surety. The 
daim of the plaintiff in error is that it could only hâve been exe- 
cuted by the principal by signing its corporate name at the foot 
of the bond. This is not true. It makes no différence in what form 
an obliger signs a bond, provided it appears that the purpose was to 
bind himself. Hinsaman v. Hinsaman, 7 Jones (N. G.) 510. Hère the 
name of the principal, as well as that of the surety, was written in 
full in the body of the bond, and the seal of the principal was im- 
pressed opposite the attestation clause, between the obligatory part 
and the condition. At the close of the whole instrument it was 
signed: "Charles B. Peet, Président. James E. Pitcher, Secretary." 
Right under thèse the corporate name of the plaintiff in error was 
signed : "By E. B. Leigh, Président. L. W. Coy, Secretary," — and the 
seal of the plaintiff in error is impressed opposite its signature. 
Each of thèse methods of exécution is in customary use, and each 
is as binding as the other. That the principal followed in this case 
its customary method of executing sealed instruments is shown by 
comparison with its policy, which was executed in the same man- 
ner. It was not, like the instances cited by the plaintiff in error, a 
case where one signs a bond as surety, which is never signed by other 
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parties namÇd in the body of the bond, and therefore appears on its 
face to be incomplète. Hère the surety cannot claim that it ex- 
pected the bond to be signed by the principal after being signed by 
the surety; for hère the bond was signed by the principal before 
being signed by the surety, and the surety recognized such signing as 
sufficient by signing right below it. 

3. The exemplification of the record of the judgment in favor of 
Minnie Robinson against the United States Mutual Accident Asso- 
ciation was sufficient and properly certiii"ed. 

4. Although the bond upon which the action was brought was, by 
its terms, made to the state of Arkansas, it was required and made 
for the use and beneflt of the beneflciaries in the policies of Insur- 
ance issued in that state, and any such beneflciary could maintain 
an action for breach of the condition of the bond. Such right of ac- 
tion in the beneflciary was expressly given by the act of March 26, 
1887. Sand. & H. Dig. § 4133. Some of the provisions of this act 
were changed by the later acts of March 6, 1891, and March 24, 1898. 
Sand. & H. Dig. § 4124, But the provision above referred to in the 
earlier act was left untouched, and still remains. 

5. The testimony of the witness Sanders to the effect that Charles 
B. Peet was the président and James R. Pitcher the secretary of the 
United States Mutual Accident Association, based upon their ad- 
missions of such facts in written correspondence, was incompétent; 
and its admission, against the objections of the plaintiff in error, 
was erroneous. The authority of an agent cannot be shown by proof 
of his admissions, and, besides, no f oundation was laid to admit oral 
évidence of the contents of the writings, had the writings been com- 
pétent. But the plaintifE in error was not prejudiced by the admis- 
sion of this testimony, as the ofQcial character of Peet and Pitcher 
was abnndantly proven by the policy of Insurance, and by the récog- 
nition of their officiai character by the plaintiff in error in the exé- 
cution with them of the bond sued upon. 

6. The plaintiff below was not called upon to again establish on 
this trial her right to recover against the Insurance company upon 
the policy. That right had been established by her judgment in her 
action against the Insurance company; and such judgment against 
the principal upon the bond, not shown to hâve been collusive, was 
compétent and sufficient évidence against the surety. In City of 
Lowell V. Parker, 10 Metc. (Mass.) 309, Chief Justice Shaw says: 

"But It Is objeeted that this judgment was not admissible, because the sure- 
ties were not notified, and therefore It was res inter alios. But we thinlî this 
objection cannot be suppoited, under the clrcumstances of this case. When 
one Is responsible, by force of la-w or by contract, for the faithful performance 
of the duty of another, a judgment against that other for a faiUire in the per- 
formance of such duty, if not collusive, is prima facie évidence in a suit against 
the party so responsible for that other. If it can be made to appear that 
such judgment was obtained by fraud or collusion, it wlll be whoUy set aside; 
but otherwise It Is prima facie évidence, to stand until impeached or controUed, 
in whole or in part, by countervaillng proof." 

This exposition of the law has been adopted without dissent by 
courts and text writers, and covers this case. Hère there was no 
évidence tending to show collusion, or to in any way impeach such 
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former judgment, or to disprove any of the matters determined by 
that judgment. 

7. Tlie court properly instructed the jury that under the évidence 
in the case the plaintifl below was entitled to recover from the de- 
fendant below the amount of the judgment aforesaid, which she had 
recovered against the United States Mutual Accident Association, 
including the costs and interest upon the same. This was the prop- 
er measure of the actual damages sustained by her because of the 
breach of the condition of said bond. There was no material error 
in the trial of the cause, and the judgment is afflrmed. 



COMMERCIAL TEAVELEES' MUT. ACO. ASS'N OP AMERICA ▼. FUL- 
TON et al. 

(Circuit Court of Appeals, Second Circuit ï'ebruary 23, 1897.) 

1. Appeal— Exceptions. 

Exceptions to Instructions talcen after tlie jury had retired will net be 
considered on appeal. Paris Bros. & Co. v. Bushnell, 9 O. 0. A. 140, 60 Fe<3. 
583, followed. 

2. Insurance Polict— Constkuction. 

Ali ambigulties and obscurities in a policy of Insurance are to be résolves 
against the insurer, and therefore the word "efCected" in an accident policy 
will net, in order to relleve the Insurer, be read "affeeted," although it be 
meaningless as written. 
8. Accident Tnsubahce— Diskase Contributing to Death. 

Under a policy of accident Insurance ■which provides that it shall net 
extend to nor cover accidentai Injuries or death "resulting from or causée], 
directly or Indireetly, wholly or In part, by disease in any form," there eau 
be no recovery for the death of the insured if he had a disease but for 
which death would not hâve resulted from the accident; and, where the 
Insured had a dlseased heart, it was error to give an instruction allowing 
the jury to flnd for the plalntiffs if they belleved the accident was sufB- 
cient to cause the death of a man wlth a dlseased heart, although Insuffl- 
cient to lilU one wlth a normally healthy heart. 

This case cornes hère upon writ of error to the circuit court, North- 
ern district of New York. The action was brought by the plain- 
tiffs (who are défendants in error) to recover |ô,000 under a cer- 
tiflcate of membership issued by défendant (which is plaintifE in 
error) to Thomas K. Fulton, and which, in effect, insured the plain- 
tiffs, his beneflciaries, in the event of his death by accident. The 
jury found a verdict in favor of plaintifiEs, upon which judgment was 
entered. The facts suflSciently appear in the opinion. 

M. W. Van Auken, for plaintiff in error. 
Chas. A. Talcott, for défendants in error. 

Before LAOOMBE and SHIPMAN, Circuit Judgea. 

LA COMBE, Circuit Judge. The relevant parts of the policy, 
which is dated November 17, 1892, are as follows: 

"The Commercial Travelers' Mutual Accident Association of America, by 
this eertîflcate of membership, in considération of the membership fee and the 
warranties and agreements eontained in his application for membership, here- 
by accepts Thomas K. Fulton, ♦ • • and hereby insures him, in the fol- 
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lowing manner, subject • • • to ail conditions herelnafter contalned, agalnst 
Personal, bodlly Injuries affected during the continuance of membership and 
thia Insurance, througli external, violent, and accidentai meaus, to wlt: (1) 
In the sum of $25 per week against loss of time * ♦ * resulting f rom bodlly 
Injuries, efiCected through means as aforesaid, whieh shaU, independently of ail 
other causes, immediately, wliolly, and continuously disable him. * * * (2) 
Or if such Injuries alone shall immediately sever, above the wrist or ankle, 
,one hand and foot," etc., "* * * the association will pay to the insured 
* * * $5,000. (3) Or if such injuries alone shall in like manner immediately 
sever elther hand or foot," etc., "• * • the association will pay to the 
insured * • * $2,500. (4) Any member of this association who, during the 
continuance of his membership, sustalns, through external, violent, and acci- 
dentai means, an Injury, which Injury alone, in the judgment of the médical 
examiners, causes total disability, * • * the said member shall » * * 
receive $2,500. (5) Or if such injuries alone shall immediately and entirely de- 
stroy one eye," etc., "* * ♦ the association wlU pay * * * $1,000. (6) Or If 
death shaU resuit from such Injuries alone, and within three calendar months, 
the association will pay $5,000 to his sisters, Harriet and Anna Fulton. ♦ * • 
The conditions under which thls eertificate Is Issued and accepted by the in- 
sured (member) are as follows: First The insuranee shall not extend to or 
cover disappearances, or injuries, whether fatal or disabling, of which there 
is no external, visible mark on the body of the Insured; nor extend to or cover 
accidentai injuries or death resulting from or caused directly or indirectly, 
whoUy or In part, by hernia, fits, vertige, somnambulism or disease in any f orm, 
or while efCected thereby; nor extend to cover injuries or death resulting 
f l'om or caused by gas or poison," etc. 

On January 1, 1895, the insured, a man weighing from 180 to 
190 pounds, while on the sidewalk, waiting for a street car, sud- 
denly fell. From the évidence the jury were entitled to infer that 
his fall was caused by an accidentai slip upon snow or ice, and for 
the purpffses of this appeal it must be assumed that the fall was 
the resuit of an accident. In falling he struck upon an iron water 
spout which projected a few inches above the sidewalk, and which 
left external, visible marks upon his head and face, in the form 
of abrasions or bruises not supposed at the time to be of a serious 
character. He died from 15 to 20 minutes after the accident, and 
was buried without any careful examination into the cause of death. 
Three months after interment the body was exhumed and an autopsy 
made. It then appeared that at the time of the accident the de- 
ceased was affected with a diseased condition of the aortic valves 
and calcification of both coronary arteries. Calcification is a de 
posit of lime salts in the walls of the tube, making it rigid and 
fragile, instead of elastic, as it is in health. There was dilation of 
the heart and hypertrophy. It is unnecessary to go into further 
détails, since the plaintifls' own expert, who was présent at the 
autopsy, testified that "the conditions which [he] found in the heart 
would indicate that the heart was diseased." There was much dis- 
pute upon the teatimony as to wliat the autopsy disclosed as to the 
condition of the brain, but (m this appeal it must be assumed that 
there was évidence of injury to the brain, resulting from the blows 
which left the marks found after his fall. 

Before proceeding to discuss the points which are raised by ex- 
ceptions of the plaintiff in error seasonably taken, it seems appro- 
priate to call attention to a point of practice. Eleven of the ex- 
ceptions to the charge of the judge, which hâve been assjgned as 
error, and to which argument has been addressed in the brief, were 
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not taken, as the record shows, nntil after the jury had retired in 
charge of a sworn bailiff. This practice bas been expressly con- 
demned by the suprême court in Hickory v. U. S., 151 Û. S. 316, 14 
Sup. et. 334, and by this court (Park Bros. & Ce. v. Bushnell, 9 C. C. A. 
140, 60 Fed. 583), for reasons which may be found therein set forth. 
If, as plaintiff in error suggested on the oral argument, this was 
by the express direction of the trial judge, who thus deprived phiin- 
tiffi in error of the opportunity to take its exceptions at the proper 
time, that fact should hâve been set forth in the record, and we 
might afford proper relief. But, in the absence of anything to in- 
dicate such a departure from the well-settled practice, we must as- 
sume that this case is in that respect on ail fours with Park Bros. 
V. Bushnell, supra, and dispose of thèse 11 exceptions in the manner 
indicated in that case. Fortunately for plaintiff in error, the ex- 
ceptions which were properly reserved sufflciently présent the points 
it has argued in this court. 

Inasmuch as it is conceded that Fulton was affected with a serions 
disease of the heart at the time of the accident, défendant contends 
that his beneficiaries were not entitled to recover, and that verdict 
should hâve been directed for défendant. It is insisted that the 
conditions of the policy were expressly designed to meet just such 
a case, and to avoid ail controversy between médical experts as to 
the relative potency of extemal and internai conditions causing 
death; that it was designed to take the place of médical examina- 
tions into the physical condition of members, each member stipu- 
lating that if he was affected by a rotten heart, or Bright's disease, 
or an incipient cataract, or other disease which might be calculated 
to increase his risk of in jury, or his risk of damage from injui^, 
he would not call upon the association for relief. The language 
of the condition referred to is: 

"The Insurance nnder this contraet shall not * * * extend to or cover 
accidentai Injuries or death resulting from or caused directly or indlreetly, 
whoUy or m part, by hernia, fits, vertige, somnambulism or disease In any 
foi-m, or while efCected thereby." 

The sentence is ungrammatical, and the last clause meaningless, 
as may be seen from the folio wing analysis: 
Insurance under this contraet shaU not cover 

A. Accidentai injuries or death resulting from or caused, directly or 

indirectly, wholly or in part, by 

1. Hernia. 

2. Fits. 

3. Vertigo. 

4. Somnambulism. 

5. Disease in any form, 
while effected by 

1. Hernia. 

2. Fits. 

3. Vertigo. 

4. Somnambulism. 

5. Disease in any form. 

If the Word "while" were given the meaning it sometimes has, viz. 
"when," the word "effected" would qualify the antécédent "acci- 
dentai injuries or death," and the whole sentence would be gram- 



B. Accidentai injuries or death 
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matically accurate; but, if so construed, clause B would mean no 
more than clause A. To give to the clause the meaning for which 
défendant contends, it would be necessary to change the word "ef- 
fected" to another word, with a différent meaning, viz. "afEected." 
It may very well be tbat it was the intention of the défendant to 
print the latter word in its forms of policy, but that does not change 
the situation. This is an action at law upon the contract as it was 
made and executed, not a suit in equity to reform the contract, 
fortifled with évidence appropriate to such a prayer for relief, and 
we must take the contract as we find it. Upon familiar principles, 
ail its ambiguities and obscurities are to be resolved against the 
draftsman. 

Although no meaning more favorable to the défendant can be 
spelled out of the last clause, the residue of the sentence contains a 
perfectly plain, unambiguous, and explicit statement, in harmony 
with ail the other provisions of the policy. The insurer is not to re- 
spond when death is caused directly or indirectly by disease, nor when 
it is caused in part by disease. In other words, when the accident 
(such as a fall) which causes the death was itself caused by some 
disease, or when an existing disease co-operates with the accidentai 
injuries to cause the death, or when the accidentai injuries are of such 
a character that they would not cause the death of a person in normal 
health, but do kill the insured, because an existing disease, unknown 
to the insurer, unknown perhaps to the insured, has put him into such 
an abnormal condition that he is unable to resist the eflects of the 
injuries as he would if in normal health, — in none of thèse cases is the 
insurer liable. The true construction of a clause providing that a 
policy shall not cover "death or disability resulting wholly or in part, 
directly or indirectly ♦ • * from disease or Isodily inflrmity," is 
found admirably expressed in the opinion of the circuit court of ap- 
peals for the Eighth circuit in Association v. Shryock, 20 O. G. A. 5, 
78Fed. 775: 

"If he sustalned an accident, but at the tlme It occurred he was suffering 
from a pre-existlng disease or bodlly inflrmity, and if the accident would not 
hâve caused the death if he had not been afCected with the disease or inflrmity, 
but he died because the accident aggravated the efCects of the disease, or the 
disease aggravated the efCects of the accident, the express contract was that the 
association should not be liable for the amount of the Insurance. The death in 
such a case would not be the resuit of the accident alone, but It would be 
caused partly by the disease and partly by the accident." 

Much has been said in argument upon the question of proximate 
and remote cause. It may be well to ref er to some of the cases cited 
on the briefs, in order the better to appreciate, when the évidence 
in this record is discussed, that such question plays no part hère: 
In Insurance Co. v. Melick (also in the court of appeals for the 
Eighth circuit) 12 G. G. A. 544, 65 Fed. 178, the condition excluded 
"death • ♦ • resulting wholly or partly • • • from disease 
or bodily inflrmity, • * • intentional injuries (inflicted by the 
insured or any other person)." The insured accidentally shot him- 
Self in the foot. Tlie wound resulted in tetanus or lockjaw, and 
on the eighteenth day after the accident he was found dead, with 
his thoat eut and a scalpel in his band; having also been in the em- 
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brace of tétanie spasm, causing intense agony, at tlie time of liis 
death; the évidence leaving it an open question whether tlie spasm 
or the eut was the immédiate cause of death. It was left to the 
jury to détermine whether the accident was the approximate cause 
of the death. It will be noted that no independent disease had 
contributed in any way to the catastrophe. The spasm or the 
delirious impulse to end his tortures were both themselves caused 
solely by the accident. In Preeman v. Association, 156 Mass. 351, 
30 N. E. 1013, the policy covered where "accidentai injuries alone 
* • * shall hâve occasioned death," and did "not extend to any 
case * * * in which death or disability occurs in conséquence of 
disease, • * • nor to any case except where the injury is the 
proximate cause of the disability or death." It was proved that the 
insured, Freeman, died of peritonitis localized in the région of the 
liver, and the évidence tended to show that it was induced by a fall. 
There was also évidence indicating that he had previously had per- 
itonitis in the same part, and that the previous disease had pro- 
duced effects which rendered him liable to a récurrence of it; but 
there was no évidence to show that he had peritonitis or any other 
disease at the time of the fall. The court gives a caref ul and elab- 
orate définition and discussion of "proximate cause" within the mean- 
ing of the policy. That définition and discussion, however, were 
in criticism and disapproval of a contention of the défendant that 
the jury should hâve been charged that défendant was not liable 
in case of death from disease, even if the disease is caused by an 
accident, — a very différent hypothesis from the one at bar, where 
there is no suggestion that the disease which défendant insists co- 
operated to produce death was itself caused by the accident. When 
the Massachusetts court, however, deals with the other branch ot 
the case, it approves of the charge under review, which instructed 
the jury as follows: 

"The question as to whether peritonitis, if that caused Ms death, Is to be 
deemed a disease, within the meaning of this policy, and the proximate cause 
of death, within the meaning of this policy, so far as to prevent a reeovery, 
dépends upon the question whether or not, before the time of the fall and at 
the time of the fall, he had then the disease,— was then suffering with the dis- 
ease. If he was, then, in the sensé of the policy, although aggravated and 
made fatal by the fall, he cannot recover." 

And the charge in the Preeman Case then proceeds to deal with 
a case where the insured had had peritonitis, but had recovered, 
leaving him predisposed to contract such disease again, but not 
actually affected with the disease at the time of the accident. In 
the case now under review there is no dispute but what the in- 
sured was actually affected with disease prior to and at the time of 
the accident. The médical witnesses called for the défendant tes- 
tified that in their opinion the injuries to the head were not fatal in 
their tendency, nor suflQcient to cause death. On the other hand, 
plaintiffs' experts, or, rather, one of them, ascribed death to a 
hemorrhage of the brain caused by a blow on the head; the wit- 
ness, on cross-examination, stating that in his opinion the injuries, 
as they were described by those who conducted the autopsy, might 
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be sufiScient to cause death; adding that he thought it "entirely 
possible that a healthy man would be killed by falling down and 
striking in the places wbere this man, as I am tculd, was struck." 
There was therefore a conflict of évidence as to whether the in- 
juries to the head — injuries caused by the accident — were or were 
not such as to cause Fulton's death. 

Défendant contends that the jury were not fully and fairly in- 
structed as to the considération to be given by them to the con- 
ceded heart disease, in view of the testimony of the médical ex- 
perts. For the purpoises of this appeal, the évidence of défendant'» 
experts may be disregarded, and defendant's contention considered 
in the light of the concessions made by plaintiiïs' experts. Dr. Rigg 
took part in the autoDsy as a représentative of plaintiiïs. He tes- 
tified that he found "a diseased condition of the aortic valves, and 
calcification of the coronary arteries, • • ♦ one slightly; 

* * * that there was a very small amount of dilation of the 
heart, • • ♦ and hypertrophy; that the conditions which he 
found in the heart would indicate that the heart was diseased," — 
and added: 

"I shotild certainly regard the diseased condition of the heart as the sec- 
ondary cause of this man's death, but not the determlnlng cause. * * • 
It would not take as much of a shock to cause death In a man whose heart 
was diseased as it would in the case of a man whose heart was in a healthy 
condition. * • * If Mr. Fulton's had been in a perfectly healthy condition, 
I thlnk he would hâve been better able to hâve withstood this shock. That Is 
the reason that leads me to say that the unhealthy condition of the heart was 
the secondary cause. * » • i don't thlnk that the fall produeed any change 
in the heart, other than wlthdrawing of the nerve force. As a resuit of that 
the circulation would be arrested. Because of the diseased condition of the 
heart, It would be arrested the more easlly. The heart would be more easlly 
affected. • * * If this man's heart had been perfectly healthy, so far as I 
can détermine, he mlght hâve withstood this fall." 

And upon recross-examination he said: 

"To sum this up, I say. In my judgment, the prlmary cause of hls death was 
the fall, and the secondary cause was the diseased condition of hls heart." 

The other médical expert called by plaintiffs, Dr. Ford, had never 
seen the deceased. He testifled to opinions based upon the facts 
testifled to by the other witnesses. He said : 

"I thlnk that the injuries In this case mlght be sufflcient to cause death. I 
am not positive it is sufflcient. I would say that It Is my opinion that death 
came from thèse injuries. * ♦ • And I should be very positive Indeed. In 
coming to this conclusion, I consider the condition of the heart as found in the 
autopsy. My Idea is that death was due to some lésion in the brain pro- 
dueed by the blow. I hadn't said anythlng about the heart. I will if you 
want me to. I thlnk the man was much more likely to hâve dled from a 
shock of that sort, because of hls weakened circulation. And that weakened 
circulation enabled this violence to accomplish greater results than if the con- 
dition of the heart had not been a weakened one. I should say this condition 
of the heai-t made It more easy to klU the man. That is quite a différent 
statement than that the condition of the heart assisted In causing death, or 
contributed to It. I should say that a perfectly sound man, with a normal, 
healthy heart, would hâve posslbly been killed by the blows such as there is 
évidence of in this autopsy. I do not say that every man would bave been. 

* * ♦ I take into considération, in determlnlng the cause of this man's 
death, the c*ondltion of the heart. The condition of this man's heart was not 
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the primary cause ot hls deatb, according to the account tliat has been read 
to me. I did not give an opinion ttiat the sole cause of death was tliis blow. 
I hâve not been asked what other causes of death there might bave been. 1 
hare not heard of any. I hâve not thought about It. There might hâve beeu 
a thousand other causes. I hâve heard of heart disease in connection with 
this case. I would not tell the jury that this organie disease of thls man's 
heart had nothing to do with bis death. I hâve not said so. It did hâve 
something to do with It. It made the method of klUing easier. In that 
sensé, I do not thlnk it was one of the causes. I do not think that was the 
cause of death. I think he was killed easier because he had this weakened 
circulation than if he had been perf ectly sound. Of course, I cannot say that, 
if he had not had this fall, that he would not hâve died at some tlme with 
heart disease. The gênerai condition of the heart entered into the effect of 
death. Not as its causation, however, but as to the resuit of an injury [sic 
in record]. I don't think it is what is called a 'secondary cause.' That is the 
cause of the man's weakness, and his want of résistance, and, perhaps, the 
cause of his slipping up. He might bave slipped more easily than if he was 
twenty years younger, or more healthy, but it was not the cause of death. 
My Idea Is that the immédiate cause of death was this shock. If his condi- 
tion had been perfectly healthy, that shock might not necessarily bave caused 
death. In that sensé, the condition of the heart was not a secondary cause. 
It was a condition which made him more easy to succumb to an injury, but it 
could not bave caused the injury. I think the injury would bave caused the 
death. This made him less able to resist the shock of the blow or injury, 
but it did not cause the hijury, it did not form the Initiative. The blow was 
the initiative, more or less, and, on account of the heart as it was, this blow 
had this eflfect. I do not think you can call it a 'cause' either second, third, 
or fourth. Without that condition the blow might hâve and it might not bave 
caused." 

It is, to say the least, a somewhat doubtful question wliether, in 
tMs state of the proof, it ^yas proper to send the case to the jury. 
Disjointed phrases may be piecéd together so as apparently to sus- 
tain the proposition that Fulton was killed by the blow alone, with- 
out the efficient coopération of any other cause. It is, of course, 
easy to conceive of an accidentai injury so manifestly destructive 
of life that the diseased condition of the individual would contrib- 
ute in no wise to the catastrophe. But an examination of the 
extended quotations supra, and of the rest of the testimony, seems 
to indicate that what the experts meant was what the last wit- 
ness has expressed, namely, that they reject thé disease as a "cause" 
because it did not form the initiative, but that none of them are 
willing to assert, even as an opinion, that the heart disease had 
nothing to do with the death, while ail concède that it made an 
injury, from which an individual in normal health might stand a 
fair chance of recovery, necessarily fatal. However, it is not now 
necessary to décide this question. 

At the close of the charge défendant asked the court to instruct 
the jury: 

"That if the condition of the deceased's heart contributed to his death, as 
plaintifC's witness Dr. Rigg testMed, plaintiff cannot recover." 

To this the court replied : 

"I think I wiU charge that, however, with the qualification, as I hâve already 
sald to the jury, that if the jury find that this blow was sufflcient to cause 
the death of a man of his weight, âge, and condition at that time, that tljeir 
verdict may be for the plaintififs, even though his condition at the time of the 
death miglît bave made it more difficult for him to rally from the elïects of 
this blow than a perfectly healthy man." 
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Exception was duly reserved. As qualifled, this instruction, stand- 
ing alone, allows the jury to find for the plaintiiïs if they believe 
the blow was sufflcient to cause the deatli of a man with a diseased 
heart (which was deceased's condition), althougli insufScient to kill 
one with a normally healthy heart, which is manifestly an errone- 
ous instruction. The court had just charged, at defendant's re- 
quest, that there could be no recoTery "if the fall was caused by 
disease" or "if disease was a secondary cause of death," or "if 
disease was one of the causes of death," or "if disease contributed 
to his death." The next request might well hâve been refused on 
the ground that the subject of contributory cause had been suffi- 
ciently covered, and défendant contends with some force that the 
jury might fairly understand that the qualification added to it 
was applicable to the last four requests. Moreover, coming as the 
very last statement of the court to the jury, it was calculated to 
leave a stronger impress upon their minds than if it had formed a 
single sentence in the colloquial charge. An appellate court, how- 
ever, should not be astute to reverse because, in the hurry of a trial, 
some single phrase of voluminous instructions to the jury may con- 
tain a misstatement as to the law of the case, especially when it 
is uttered in ruling upon a dozen requests, which appear to hâve been 
presented to the judge only after the coUoquim, instead of before he 
began to instruct, as they should hâve been. In such a case it 
must be coUated with the rest of the charge, in order to see if, taken 
as a whole, the instructions may hâve been calculated to mislead. 
The very qualification complained of is itself qualified with the 
phrase, "as I hâve already said to the jury," which expressly re- 
ferred them to the more detailed discussion of the subject which 
they had already listened to. If, therefore, when the charge is ex- 
amined as a whole, it appears that the jury, if attentive, must hâve 
understood that there could be no verdict for the plaintiffs if the 
diseased condition of the heart directly or indirectly contributed to 
cause the death of Fulton; no recovery if, by reason of Fulton's 
diseased condition, the blow was fatal to him, although a normally 
healthy man would in ail probability hâve rallied from its efCects, — 
then the verdict should not be set aside, although the phrasing of 
this particular qualification be erroneous. The charge, as a wliole, 
however, did not, in our opinion, expliçitly direct the attention of 
the jury to the controlling issue in the case. The défendant re- 
quested the court to charge that the burden of proof was upon the 
plaintiffs to show "that the injuries resulting from the fall alone 
caused death." To this the court replied: "I do charge that. It 
must be the proximate cause of death." This is the keynote of 
the whole charge, and, taken as a whole, it evidently directed the 
attention of the jury to deciding the question what was the "prox- 
imate cause" of death. The natural resuit would be that, having 
reached the conclusion that the injuries were the "proximate cause," 
they would neglect to inquire whether there was any other cause 
of death, not proximate, but efflciently contributing. As was said 
before, under this policy, and upon the facts in proof, there was no 
question of proximate or remote cause, but only whether there were 



COMMERCIAL TBAVELERS' MUT. ACC. ASS'N V. FULTON. 431 

two co-operating causes, or only a sole cause. There are undoubt- 
edly many passages in the charge which plainly indicate the cor- 
rect rule that plaintifls could not recover unless the jury were sat- 
isfied that the accidentai injury was sufacient of itself to cause 
death to a healthy man ; but upon the other hypothesis, which the 
évidence warranted, namely, that the f ail produced a shock which 
called for responsive action from the heart, which it was too weak 
to give efficiently, the gênerai effect of the charge failed, in our 
opinion, sufiQciently to impress upon the jury that, if the disease 
thus contributed to cause death, plaintiffs could not recover. In 
other words, having reached the conclusion that the injury was the 
"active, efficient, procuring cause"; that the blow was, as plain- 
tiffs' expert said, "the initiative," — ^the jury, under the instructions 
given them, would be likely to trouble themselves with no further 
question as to any subsidiary cause. It will be sufficient to cite 
two passages from the charge. After setting forth the issues and 
the contract, the court began its statement of the "law as applicable 
to such a condition of affairs as exists hère" by reading from the 
opinion in Freeman v. Association, supra, which he informed the 
jury was "a clear statement of the law." The passage thus read 
and given to the jury in this case as the headlight to their délibér- 
ation Is as foUows: 

"T/ie principal question * * * is, what kiad of cause is to be deemed 
proximate, within the meaning of the policy? Where différent forces and con- 
ditions concur in producing a restdt, it is often difflcult to détermine which is 
properly to be considered the cause, and in deaUng with such cases the maxim, 
' Causa proxima non remota speetatur, ' is applied. But this does not mean 
that the cause or condition which is nearest in tlme or space to the resuit is 
necessarLly to be deemed the approximate cause. It means that the law will 
not go further bach in the liae of causation than to flnd the active, eMcient, 
procuring cause, of which the event under considération is a natural and prob- 
able conséquence in view of the existing circumstanoes and conditions. The 
law does not consider the cause or causes, beyond seeking the efficient, pré- 
dominant cause, which, foUowing it no further than those conséquences that 
might liave been antieipated as not unllkely to resuit from It, bas produced 
the effect. An injury which might naturallyjprodttce death in a person of a 
certain tempérament or state of health is the cause of his death, if he dies 
by reason of it, even if he would not hâve died if his tempérament or previous 
health had been différent: and this is so as well when death comes through 
the médium of a disease directly induced by the injury as when the Injury im- 
mediately interrupts the vital processes." 

The italicized portions illustrate the criticism above expressed. 
Subsequently in the charge, making a more spécifie application to 
the facts in this case, the court instructed the jury as follows: 

"The accident must be the aatual, immédiate, and proximate cause of the 
death; and, if the proof convinces you that the accident caused Pulton's 
death; then the law is that the f)olicy would not be avoided, even though it be 
possible that the man was suffering from some other disease, which, to a certain 
extent, might hâve rendered his System less able to throw off the effects of the 
blow than if he had been a younger and more healthy man." 

Neither of thèse passages from the charge are covered by ex- 
ceptions taken at the proper time, but the qualification to the re- 
quest above quoted is thus covered. Inasmuch as that qualification 
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is manifestly erroneous, and the passages last above quoted show 
that the charge as a whole was not such as to warrant a holding 
that the erroneons qualification could hâve worked no injury to 
the défendant, the judgment must be reversed and the case remand- 
ed for a new trial. 



NATIONAL MACH. 00. T. WHEELER & WILSON MANUF'G CO. 
(Circuit Court of Appcals, Second Circuit. February 23, 1897.) 

1. Patents — Consthuction dp Claims — Bdttonholb Machines. 

In the Osterhout patent, No. 447,791, for an improvement in machines 
for cutting and stitchlng buttonholes, claims 21 and 22 are only sustain- 
able by readlng into them the jogg-ing or sidewise movement of the stltch 
mechanism for the purpose of operating the cutter; and neither thèse 
claims nor claims 1, 2, 4, 5, 7, 15, and 28 are infrlnged by a machine made 
in accordance wlth the Tebbetts & Doggett patent, No. 438,655, in which 
the cutter Is operated by other means, without any use of the jogging 
movement. 72 Fed. 185, reversed. 

9l Samb — Ihterfbrencb Proceedihgs — Acquibsckncb. 

Fallure of a party to move for dissolution of an interférence In the patent 
office is not an aequiescence In the ruling tliat the inventions, as limited 
by the prier art there shown, were identlcal and patentable. While the 
décision on interférence may be res judicata as to priority, It does not pre- 
clude either party from raistng other questions. 

iAppeals from the Circuit Court of the United States for the 
Southern District of New York. 

Thèse are cross appeals from a decree of the circuit court, South- 
ern district of New York, which sustained the yalidity of United 
States patent No. 447,791, granted March 10, 1891, to James B. 
Osterhout, and found infringement of two claims and noninfringe- 
ment of seven others. The patent is for a machine for cutting and 
stitching button holes. The spécification states that: "One gên- 
erai object of this invention is to provide buttonhole sewing ma- 
chines with practicaJly successful cutting mechanisms, which shall 
automatically eut a buttonhole only when the machine is stitching 
at a predetermined portion, part, or point in the periphery of the 
buttonhole." 

The claims in questicm are as follows: 

"(1) In a buttonhole sewing machine, the combination, with its stitch-form- 
Ing and work-moving mechanism, of a work-cutter and Its carrier normally 
elevated; a depressor, which ordinarily does not depress the cutter-carrier 
and cutter; a cutter-controller connected to and moving with the sald work- 
moving mechanism; and connections between the said cutter-controller, cutter- 
carrier, and depressor, whereby the latter is témporarily caused to depress 
the cutter-carrier and cutter,— sùbstantially as set forth. 

"(2) In a buttonhole sewing machiné, the combination, wlth its stiteh-form- 
Ing and work-moving mechanism, of a work-cutter and its carrier normally 
elevated; a depressor which is operated by the nëedle-actuatlng mechanism 
of the sewing machine, and which ordinarily does not depress the cutter-carrier 
ajjd cutter; a cutter-controller connected to and moving wltli tli6 said work- 
moving mechanism; and connections betweeû the said cutter-controller, cutter- 
carrier, and depressor, whereby the latter is témporarily caused to depreas the 
cutter-carrier and cutter,— substantially as set forth." 



NATIONAL MACH. CO. V. WHEELER & WILSON MANUF's CO. 433 

"(4) In a buttanhole sewing machine, the oombinatlon, wlth its stltch-form- 
ing mechanism, work-clamp, and mechanlsm, Including a rotary feed devIee 
for operating the work-clamp, of a work-cutter and its carrier normally ele- 
vated; a depressor whieh ordinarily does not depress the cutter-carrier and 
cutter; a cutter-eontroller conneeted to and rotating with the sald rotary feed 
device; and connections between the said cutter-eontroller, cutter-carrier, and 
depressor, whereby the said depressor is temporarily caused to depress the 
cutter-carrier and cutter,— substantially as set forth. 

^'(5) In a buttonhole sewing machine, the combination, with a stitch-form- 
ing mechanism, a work-clamp and mechanism, including a rotary feed device 
for operating the work-clamp, of a work-cutter and its carrier normaUy ele- 
vated; a depressor operated by the needle-actuating mechanism of the sewing 
machine; a cutter-eontroller conneeted to and rotating with the said rotary 
feed devloe; and connections between the said cutter-eontroller, cutter-carrier, 
and depressor, whereby the cutter-carrier and cutter are temporarily de- 
pressed by the said depressor,— substantially as set forth." 

"(7) In a buttonhole sewing machine, the combination, with a stitch-form- 
ing mechanism, a work-clamp, and mechanism for operating the work-clamp, 
of a depressor operated by the aetuating mechanism of the sewing machine; 
a work-cutter, its carrier, means to elevate tlie cutter-carrier, and means to 
support It when elevated and disconnected from said depressor; a cutter- 
eontroller conneeted to and moving with the mechanism operating the work- 
clamp; and connections between the said cutter-eontroller, cutter-carrier, and 
depressor, whereby the cutter-carrier is temporarily conneeted with and de- 
pressed by the said depressor, and is thereupon elevated and disconnected from 
the depressor,— substantially as deseribed." 

"(15) In a buttonhole sewing machine, the combination, with a stitch-form- 
ing mechanism, a work-clamp, and meclianism for operating the work-clamp, 
of a cutter-carrier normally elevated, and an attached cutter of suitable length 
to eut a buttonhole at one insertion; a depressor, operated by aetuating mech- 
anism of the sewing machine; a cutter-eontroller conneeted to and moving 
with the mechanism for operating the work-clamp; and connections between 
the sald cutter-eontroller, cutter-carrier, and depressor, the same being con- 
structed and arranged so as to cause the cutter-carrier and cutter to be de- 
pressed by the said depressor to eut a buttonhole when the sewing machine 
is stitching at or near one end part of one side of the buttonhole,- substantially 
as set forth." 

"(21) In a machine for stitching buttonholes, the combination, with a stitch- 
forming mechanism, a work-clamp, and mechanism for operating the latter, 
of a cutter, a cutter-carrier or bar, a depressor operated by the needle-bar 
aetuating mechanism, a cam or device rotating in imison with the clamp- 
operating cam or disk, and connections between the said rotating cam or 
device and depressor, whereby the cutter is thrown Into action. 

"(22) In a machine for stitching buttonholes, the combination, with a stitch- 
torming mechanism, a work-clamp, and mechanism for operating the latter, 
ot a cutter-bar, sUding vertically in the head of the machine, and entirely dis- 
connected from the needle-bar thereof ; a cutter of suitable length to eut an 
entlre buttonhole at a single stroke; a slotted throat-plate, through which the 
said cutter can descend; a depressor operated by the needle-bar aetuating 
mechanism, to cause a descent of the cutter-bar and cutter as a buttonhole 
is being completed; a cam or device rotating in unison with the feed cam or 
disk for the damp; and connections between the said rotating cam or device 
and depressor, whereby the latter is thrown into action to operate the cutter." 

"(28) The combination, with a buttonhole sewing machine, of a cutter, a 
outter-carrlér, a cam from which motion is transmitted to the cutter-carrier to 
depress the cutter, and mechanism whereby the dépression of the cutter from 
the cam will be produced but once, and after the stitching of the greater part 
of a button-hole, substantially as sppclfied." 

The circuit court held that défendant'» machine infringed claims 
21 and 22, but did not infringe claims 1, 2, i, 5, 7, 15, and 28. 
79 F.— 28 
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Edwin H. Brown, for complainant 

James H. Lange and Livingston Gifford, for défendant. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judgea. 

LACOMBE, Circuit Judge (after stating the facts). Macliines of 
this gênerai character comprise work-moving mechanism, stitehing 
mechanism, and cutting mechanism. With the cutting mechanism 
only is this suit concerned. The threads which surround and re- 
enforce the sides of a buttonhole extend from the edge of the but- 
tonhole backward into the cloth, being inserted in the cloth by a 
succession of altemate stitches, known as "edge stitch" and "depth 
Btitch." The machines that make thèse stitches operate in one of 
two ways: either the cloth feeds forward lengthwise of the but- 
tonhole, without any sidewise to and fro motion, and the needle 
is itself jogged sidewise to or fro after each stitch, or else the 
needle reciprocates rertically without any latéral motion, and the 
clamp which holds the work is given the jogging motion, so that 
the needle will stitch altemately "edge" and "depth." The patent 
in suit is concerned with this latter class of machines, and it pro- 
vides for cutting mechanism whereby the buttonhole may be eut 
while it is being stitched. The work clamp which holds the cloth 
has two motions; a forward motion, or forward feed, whieh pushes 
it along in the direction of the length of the buttonhole without 
retrogression ; and a to and fro or jogging motion at right angles 
to the length of the buttonhole. The succession of movements in 
forming the stitches are thèse, a starting point being taken when 
the work-clamp is jogged ont so that the edge-stitch Une is under 
the needle: (1) The needle descends, and then (2) it ascends, mak- 
ing an edge stitch. (3) The work-clamp jogs in, bringing the depth- 
stitch line under the needle. (4) The needle descends, and then (5) 
it ascends, making a depth-stitch. (6) The work-clamp jogs ont, 
bringing the edge-stitch line under the needle, and (10 either si- 
multaneously with 6, or afterwards, and before 8, the work-clamp 
moves forward so far as may be necessary to secure the predeter- 
mined distance between the pair of stitches already formed and the 
next pair. (8) The needle descends, and then (9) it ascends, form- 
ing another edge-stitch. And so on in the order set forth. The cut- 
ter is fixed to a cutter-carrier, which reciprocates vertically as the 
needle does, when thrown into engagement with the needle-carrier. 
When not thus operated upon by the depressor of the needle-car- 
rir, it is inoperative. The cutter may be of width equal to the 
length of the buttonhole, in which case it will be necessary only to 
provide means for making it descend once; or it may be narrow, 
in which case successive plunges must be provided for. Of course, 
it does not descend in the same plane as that which contains either 
line of edge stitches, and therefore not in the same plane as the 
needle. The plane of its opérations lies between the two Unes of 
edge-stitches. And it is manifest that whether it be a broad knife 
or a narrow one, and on whichever side of the needle it plays, it 
must be so arranged that it will descend only in its own proper 
plane. If, for instance, it is in such proper plane when the needle 
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is in edge-stitch position, it will be eut of its proper plane when the 
needle is in depth-stitcli position; and if it descends there it will 
eut the cloth in sueh wise as to ruin the buttonhole. And the pat- 
entée States in his spécification that he so arranges and adjusts 
"the cutter and its carrier that they will be depressed to eut the 
middle Une or slit of the buttonhole when the needle descends in 
or nearly in that Une as in making the edge-stitches, or when the 
needle pénétrâtes the work at a distance from that line, as in mak- 
ing the depth-stitches." The combination of parts by which this 
is accomplished is, briefly stated, thus: A cutter-bar, sliding in 
guides at one side of the needle-bar, and normally detached from 
other parts, is adapted to be thrown into engagement with a de- 
pressor on the needle-carrier, which, when the needle descends, will 
carry down the cutter-carrier with it. When the needle-carrier as- 
cends, the cutter-carrier is, by means of a spring or similar device, 
elevated with it, and thrown out of engagement with the depressor. 
iEngagement is effected by means of connections between the cut- 
ter-bar and a so-called "cutter-controllèr," located on the work-clamp 
mechanism. The following excerpt from the opinion below correctly 
describes this part of the apparatus: 

"P of the patent drawlngs represents the cutter-controllèr, a laterally-pro- 
jeeting flnger attached by means of screws to the feed-wheel disk, F, arrangea 
to be operated by means of teeth in said wheel engaglng a ratchet or pawl, 
motion to -which is imparted by the motion of the main shaft of the machine. 
[This disli revolves, wlthout retrogresslon, In the direction of the hands of a 
watch, and It movea synchromously with the forward feed of the work-clamp. 
When that forward feed ceases temporarily to allow the needle to make an 
edge and a depth stltch, the disk for a like period suspends its révolution.] 
As this disk revolves, it brings the projecting point of the cutter-controUer Into 
engagement with a vertical flnger on the arm, L, of a lever, which so moves 
the arm, Li, o( said lever, aetlng by means of hinges upon the vertical cutter- 
carrier, I, as to cause the cutter-bar to slightly rotate, and to bring the 
clutch, J, on the cutter-carrier, and the clutch, Ji, on the needle carrier, A, 
into engagement. Thereupon the downward movement of the needle-arm de- 
presses the cutter-carrier, and the cutter passes through the fabric. Upon the 
upward movement of the needle-carrier, a spring causes the clutches to be 
dlsengaged, and another spring, K, upon the cutter-carrier, élevâtes the cut- 
ter." 

Moreover, as this rotary disk, with its projecting flnger, P, is 
mounted on the work-clamp mechanism, it has, besides its rotary 
motion, the same to and fro or jogging motion which the work- 
clamp has. 

The patent is long and complicated. It covers 14 pages, con- 
tains 30 claims, and is accompanied with 59 drawings. The évi- 
dence is Toluminous, and the judge who heard the cause in the cir- 
cuit court has elaborately discussed the patent, the defendant's 
machine, and the prior state of the art. It will not be necessary 
hère to go over ail the ground so carefully covered. In most of his 
conclusions as to the prior art, the invention of Osterhout, and the 
relative dates of other inventions, we concur, The case has been 
much simplifled hère by concessions made upon the argument. The 
défendant concèdes that invention was exercised on the part of 
Osterhout in his solution of the problem how to connect a cutter 
mechanism with the feed-wheel so that it would be automatically 
operated during a portion only of the stitching period, and so oper- 
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ated as to eut when making tlie edge-stitch, and not to eut when 
making the depth-stitch, in a buttonhole sewing machine of the 
type in which the cloth clamp has a jogging movement to make the 
edge and depth stitch, and a cycle of feed movement to lay the 
stitches about the buttonhole. The complainant has also upon the 
argument made concessions as to his utilization of the jogging 
movement to effect this resuit, which will be referred to in more dé- 
tail after stating the conclusion arrived at in the circuit court, in 
the folio wing quota tions: "The device of défendant is so construct- 
ed that it is not dépendent upon the jogging motion of the feed- 
wheel mechanism for the détermination of the number of strokes 
of the cutter." "The complainant's device is thus dépendent." 
Thei-efore it is "necessary to limit certain claims of the patent [1, 
2, 4, 5, 7, 15, and 28] to a cutter-controller which détermines the 
duration of the cutting period." "Claims 21 and 22, however, cover 
the finger device used as a starter, and nothing more." "The origi- 
nal application covered a construction whereby the cutter might be 
put in engagement independent of the jogging motion." "The origi- 
nal application described an operative device actuated by a cam 
working in .harmony with the progressing movement [i. e. the feed- 
disk rotary movement] of the work-carrier, and not necessarily lim- 
ited to a construction dépendent upon the combined rotary and 
jogging motion for causing a dépression." "Claims 21 and 22 are 
not limited to a constmotion moving upon the clamp-feed mech- 
anism, or located on the rotary feed-wheel, * * * but cover 
broadly a construction actuated by a cam or device rotating in 
unison with the clamp-oi)erating cam or disk for throwing the cut- 
ter or depressor into action." "Inasmuch as the spécification de- 
scribes, and claims 21 and 23 broadly cover, such combination used 
as a starter, and nothing more, I think thèse claims are inf ringed by 
défendant," which "uses the cutter-controller as a starter." It is 
manifest that the circuit court was of the opinion that claims 21 
and 22 covered a subcombination of the gênerai combinations cov- 
ered by the other claims, and that complainant's spécifications dis- 
closed an embodiment of such subcombination which would be oper- 
ative as a starter without the co-operation of any jogging move- 
ment. The spécifications and drawings describe not only a primary 
type of machine, but also modifled f orms of the same. Two of thèse 
are shown in Fig. 7, — one in solid, the other in dotted, lines, — the 
latter being referred to in the record as illustrative machine C. 
Of this complainant's expert testified: "The lever, L, may hâve 
the whole of its rocking motion imparted to it by the rotary move- 
ment of the cutter-controller." Of still another form, shown in 
Fig. 23, the same witness said: "[It shows] a cutter-controller per- 
forming its controUing function solely by its rotary motion." No 
doubt this évidence was in the mind of the court when the above- 
quoted conclusion was expressed. A large part of the expert tes- 
timony is concerned with this question of the extent to which the 
jogging motion imparted by the work-clamp enters into the varions 
devices of the patent, and the briefs are filled with quotations from 
the patent itself, and from the file wrapper and contents, which 
are believed to support one or other contention. Ail this may be 
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eliminated from this opinion in view of complainant's concessions 
upon the argument. In the primary form of machine, if tlie work- 
clamp is jogged eut, the rotary feèd disk may be revolved indefl- 
nitely, and the flnger or controller, P, will not corne into engage- 
ment with the lever which starts connection between cutter and 
depressor. The jogging movement is essential to bring it into such 
engagement. Engagement and conséquent starting is impossible 
until the work-clamp jogs in carrying the feed disk and flnger, P, 
with it. This the complainant now concèdes. In the form shoAvn 
in Fig. 7, dotted Une, the controller jogs, and this jog of the con- 
troller is necessary to bring it into position for operating upon the 
adjacent lever, by v?hich the cutter-bar is shifted into engagement 
with the depressor. Aiter the cutting bas been done, the jogging 
movement of the controller moves it away from the lever, so that 
it may pass by the lever. This, too, the complainant now concèdes. 
In the form shown in Fig. 23 the controller itself bas no jogging 
motion, but the mechanism which effects the connection with the 
cutter-carrier is more complex than in the other forms. The fact 
is that the projecting flnger, P, shifts the part g'' into position to 
be operated upon by a projection, g*, on the lever. H, which bas a 
jogging movement, and that the jogging movement of this lever 
complètes the movement of the cutter-carrier necessary for enga- 
ging the latter with the depressor. The jogging of this lever in the 
other direction permits the cutter-carrier to be released by the de- 
pressor. This also is now conceded by the complainant. Hère the 
controller is really a compound one, to whose efQ oient action jog- 
ging motion is essential. As to the gênerai form of Osterhout's 
machine as shown in Fig. 2, complainant also concèdes that the 
jogging movement would be necessary for disengaging the parts if 
a multiple cutter was used; but insists that this would not be so 
when a single-stroke cutter is employed. It is unnecessary, so far 
as claims 21 and 22 are concemed, to review the facts or the argu- 
ments by which défendant controverts this last proposition, The 
above concessions, which cover the starting of the cutter in each 
form of machine, are sufladent. Certainly it is essential to an 
automatic cutting device embodied in a sewing machine that it 
shall at least begin to eut. That function is quite as important as 
it is that it should cease cutting at some appropriate time. In view 
of thèse concessions, it is a sound contention of défendant that Os- 
terhout, so far as this record shows, "never invented any cutter 
mechanism except one having a controller, the fulfillment of whose 
function necessarily depended upon the jogging movement of some 
part of the work-moving mechanism; that he never illustrated or 
described any other cutter mechanism ; and that he theref ore f ailed 
to show how any cutter mechanism could be operated otherwise 
than through the jogging of some part in the work-moving mech- 
anism." 

The next question is whether the jogging motion is to be con- 
sidered a part of thèse several claims. In some of them, where the 
cutter-controller is described as "connected to and moving with the 
said work-moving mechanism," the language of the claim plainly 
includes the jogging motion, for when the work-moving mechanism 
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bas a jogging motion whatever "moTes with it" Las the same. But 
in others, such as claim 21, where the controller is described as "a 
cam ♦ * • rotating in unison with the • • • disk," the 
language does not specifically include the jogging motion. But is 
it any the less a part of the claim? The speciflcations point out 
methods whereby the "intermittent to and fro movements" may be 
araiied of to insure cutting at the proper time and in the proper 
place. "To cause the cutter-carrier," says the patentée, "to be en- 
gaged with the needle-carrier, and depressed by it, to eut the work 
at one descent of the needle-carrier, and to be not engaged with the 
needle-carrier, nor thus depressed by it, at its next descent, or to 
cause the cutter-carrier to be engaged with the needle-carrier, and 
depressed by it to eut the work only when the work-carrier is at 
one end only of its momentary to and fro movement (what I hâve 
called the 'zig-zag movement'), I suitably conneot the clutch for 
temporarily engaging the cutter-carrier with the needle-carrier with 
a suitable part of the mechanism of the sewing machine, such as 
the part B, 0, D, F, G, H, or H*, which has a movement in one 
direction, * * * at the momentary movement of the work car- 
rier in one latéral direction, and which has a movement in the op- 
posite direction at * * * the next latéral momentary move- 
ment of the work-carrier in the reversed direction." Without mak- 
ing use of this latéral movement or jog, the subcombination of 
claims 21 and 22, and, indeed, the combination of each of the claims, 
would remain inoperative. If it were inoperative, it would be with- 
out utility, and therefore unpatentable. The claims in question, 
therefore, can only be sustained by reading into them the jogging 
motion, without which the combination set forth in the claims will 
perform no function. 

The only question then remaining in the case is whether defend- 
ant's machine infringes. Défendant starts engagement by means 
of a projecting finger on the rotary feed-disk, which engages with a 
finger on the Connecting lever, which is mounted on a tubular rock- 
shaft, and which moves the cutter-bar into proper position to begin 
to eut; but the use of a flnger or trip on the feed-wheel to start 
other mechanism was old in the art. By référence to the state- 
ment supra as to séquence of movements, it will be observed that 
we hâve a forward move, followed by a jog in and by a jog out, 
and then another forward movement. There are thus two jog move- 
ments to one forward movement, and the three movements of each 
group corne always in the same order. The machine being ar- 
rangea so that the jog immediately succeeding a forward move 
leaves the work-clamp in proper position for the descent of the 
needle, the trip or finger may be located anywhere upon the periph- 
ery of the feed-disk, because, wherever placed, it can only start the 
cutter at a time when the work is in proper position to be eut. 
The defendant's machine is a single plunger, using a broad knife, 
and it is, of course, necessary that, having once descended, the cut- 
ter shall not descend again. It will be remembered that complain- 
ant has conceded that when his machine is arranged as a multiple 
cutter .the jogging motion is essential for disengaging the parts. 
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We are satisfied that it is also essential for disengaging when a 
single cutter is used, for tliese reasons: The engagement between 
the projecting finger, P, and the lever not only rocks the cutter- 
carrier into proper position to be caught by the depressor, but holds 
it in that position as long as the engagement of P and the lever 
continues. Therefore, so long as such engagement continues, each 
descent of the needle-carrier (to which the depressor is attached) 
will bring down the cutter-carrier. If that engagement is left to 
be broken only by the forward movement of the flnger, P, moving 
rotarily with the feed-wheel, there would be tvi^o descents of the 
needle and cutter, since, after each forward movement, and before 
the next one, there are always two jog movements. And one of 
thèse descents would take place when the work was not in proper 
position, and the cloth would be eut somewhere on the Une of 
stitches. In complainant's machine it is the jog out which saves 
this catastrophe. The same jog which puts the work in wrong po- 
sition for cutting invariably puts the projecting flnger in such posi- 
tion that the engagement with the lever which sets or keeps the 
cutter in action becomes impossible. In the machine of the patent, 
therefore, the jogging motion is essential to both engagement and 
disengagement. In defendant's machine, however, it is utilized for 
neither. As the circuit court found, défendant has "demonstrated 
that its machine did not use jogging motion at ail in connection 
with the action of the cutter-operating mechanism, and only used 
the rotary motion to start the cutter device by a pin, and did not dé- 
pend on any contact surface to détermine the cutting opération." 
The manner in which défendant starts its cutter devices has already 
been shown. It stops their action as follows: Engagement of the 
pin or flnger on the feed-disk with the flnger on the tubular rock- 
shaft (which takes the place of complainant's lever connection) 
causes a clutch on the cutter-actuating rock-shaft to be engaged with 
a shoulder on the needle-actuating rock-shaft. As long as the clutch 
is held by this shoulder, both shaf ts will rock together, causing both 
needle and cutter to descend. The shoulder is the équivalent of 
complainant's depressor. And so long as the engagement of finger 
with flnger keeps the tubular (or lever) shaft rocked so as to retain 
the clutch in position to be caught by the shoulder, the hold of the 
shoulder will not be broken by the spring, M'hich would otherwise 
throw the clutch out of engagement. If the machine depended only 
upon the further rotary movement of the feed-disk to carry its flnger 
out of engagement with the tubular shaft flnger, it would be useless, 
for the reason already pointed out, viz. there would be two descents, 
and therefore two cuts; one necessarily when the cloth was in improp- 
er position, before the forward feed motion could eflect disengagement. 
To break engagement, défendant places on the cutter rock-shaft a 
snail-cam, which is so located relative to the tubular or lever shaft 
that, as the cutter-shaft rocks, the snail-cam depresses the tubular 
shaft, and breaks the engagement with its finger with the finger on the 
feed-d'isk. In conséquence, the rocking motion of the cutter-shaft, 
which causes the flrst descent, at the same time absolutely prevents 
a second descent by removing from engagement one of the two fin- 



NATIONAL MACH. CO. V. WHEELEB * WIL80N MANUF'G 00. 441 

gers whose engagement alone makes a descent of the cutter possible. 
Complainant's expert adniits that it is the snail or "scroU cam on 
th.e cutter shaft that produces the disengagement of the controUer, 
80 that the disengagement cannot possibly take place before the cut- 
ter descends once, and the engagement cannot possibly continue 
after the cutter bas descended once, no matter what the flneness or 
coarseness of the stitch." Haying once started the connections 
which put the cutter mechanism into opération, the feed-disk finger 
has no further control over them; the cutter mechanism itself con- 
tains devices which, independent in every way of the starting pin, 
effect a breaking of the engagement, and a stoppage of the cutter 
mechanism; and wliïch do this with no assistance in any way from 
the jogging movement. We concur, therefore, with the judge who 
heard the cause at circuit that defendant's machine does not in- 
fringe claims 1, 2, 4, 5, 7, 15, and 28, for the reason that it has not 
the cutter-controller, which détermines engagement by the utiliza- 
tion of the jogging movement, but a différent mechanical device, 
which does not at ail arail of that jogging movement. And, as al- 
ready pointed out, we do not think claims 21 and 22 can be (Mfferen- 
tiated on any theory that they cover the flnger only as a starter 
operating solely by rotary feed motion, since the jogging motion is 
essential to start complainant's cutting devices, and défendant 
makes no use of such jogging movement, even as a starter. 

An interférence was declared in the patent office between Oster- 
hout's application for this patent and an application of Tebbetts & 
Doggett. The cutter-actuating mechanism of défendant is substan- 
tially that of Tebbetts & Doggett. The issues in interférence were 
framed on claims contained in Tebbetts & Doggett's application. 
They are textually the same as 21 and 22 of this patent. Default 
was made on the part of Tebbetts & Doggett, and* upon such default 
priority of invention was awarded to Osterhout. It is contended 
by complainant that not only is the question of priority res adjudi- 
cata between the parties to the suit, but that défendant is also pre- 
cluded from contesting the validity and scope of claims 21 and 22 
of the patent in suit, and infringement of the claims by defendant's 
machine. The theory of this contention is that under the rules and 
practice of the patent office either party has a right to move to dis- 
solve an interférence on the ground that, in view of the state of 
the art, the issue framed therein could not be based upon his inven- 
tion as described and claimed; that f allure to move for such disso- 
lution amounted to an acquiescence in the holding of the patent 
office that the inventions of the two parties as limited by the prier 
art there shown were identical; that they were patentable despite 
the prlor art, and that either might properly be the basis for claims 
corresponding to the interférence issues. And therefore, that, al- 
though it now appears that the original Tebbetts & Doggett claims — 
now claims 21 and 22 — correctly cover defendant's machine, but do 
not cover complainant's unless an unexpressed élément is read into 
them, défendant cannot nowavail of that fact to limit thèse two claims 
of the patent. We are referred to no authority in support of this 
Contention. It has not been the tendeucy of the décisions either 
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of the suprême court or of the circuit courts or courts of appeal to 
extend the effect of interférence décisions as final adjudications, and 
we concur with the circuit court in the conclusion that, "while the 
décision in interférence may be res adjudicata as to priority, it does 
not preclude défendant from raising other questions not in issue in 
said proceedings." The decree of the circuit court is reversed, with 
costs, and cause remitted with instructions to dismiss the bill. 



mXOELSIOK ELEVATOR GUAED & HATOH COVBR CO. V. FOOTE et al. 

(Circuit Court of Appeals, Second Circuit February 23, 1897.) 

Patents— Invention— Mbchanicai- Skill— Hoistway Covbhb. 

The Fraser patent, No. 278,528, for means for doslng and controUing 
hoistway covers, conslstlng of a combinatlon of a number of doors, a eord 
or chaln, a number of catches, and a connection between the catch of one 
dooT and an adjacent door, so that the eloslng of the latter wlU release the 
former, and admit of Its eloslng, Is vold, as showlng mère mechanlcal skill 1d 
modifylng the pre-exlstlng Hackett devices (patent No. 260,675). 

Appeal from the Circuit Court of the United States for th.e South- 
ern District of New York. 

This is an appeal from the circuit court, Southern district of New 
York, dismissing complainant's bill. 74 Fed. 792. The suit is 
brought for infringement of the first claims of United States patent 
278,528, dated May 29, 1883, to Daniel Fraser, for «means for closing 
and controlling hoistway covers." 

Clifton V. Edwards, for appellant. 
B. 0. Edmonds, for appellees. 

Before LACOMBE and SHIPMAN, Circuit Judges. 

LACOMBE, Circuit Judge. The spécification sets forth that the 
improvement, so far as it is relevant to the issue in this suit, '-consists 
in the combination with a number of Mnged doors and a cord or chain 
for opening and closing them of a number of catches for engaging 
with the doors when opened, and serving to hold them open independ- 
ently of the cord or chain, and a connection between the catch of one 
door and an adjacent door, so that the closing of the last-meutioned 
door will effect the release of the other door from its catch, and admit 
of its closing." The mechanism is intended for use in buildings 
where there are hatchways one above the other for several successive 
stories. AU the doors of thèse hatchways may thus be opened or 
closed without it being necessary for the operator to leave the one 
floor, top or bottom, on which the operating windlass is located. The 
doors are opened or closed not ail at the same time, but successively, 
thus avoiding excessive strain upon the operating rope. The catches 
hold the doors when open, so as also to relieve that rope of strain. 
Tbe release of each catch only by the closing of the door ahead of it 
insures the certainty tbat when the last door of the séries closes ail 
the doors ahead of it in the séries hâve also closed. The claim reads 
as follows: 
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"(1) The combination wlth a number of hlnged doors and a cord or chaln 
for opening and elosing them of a number o£ catches lor engaging with the 
doors when opened, and serving to hold them open independently of tlie cord 
or cbain, and a connection between the catch of one door and an adjacent door, 
so that the closlag of the last-mentioned door will effect the release of the 
other door from Its catch, and admit of Its elosing, substantially as specified." 

The opération of a séries of hatchway doors by a single cord or 
chain, so that the operator need not leave the windlass on top or bot- 
tom floor, was old. It was old to so arrange the mechanism that the 
doors would open and close successively and relieve strain. It was 
old to hold the doors, when opened, by engaging catches independ- 
ently of the chain. It was old to release the catches by a pull upon 
a cord which was convenient to the hand of the operator. Ail this is 
disclosed in a patent to Sinclair, — No. 84,387, November 24, 1868, 
reissue No. 5,387, April 29, 1873,— 
and it is conceded that the only 
novel feature which the patentée in- 
troduced in the structure is the 
"connection between the catch of one 
door and an adjacent door." This 
particular device is thus described in 
the patent: 

"F désignâtes catches arranged on the baclc 
of the hoistway, adapted to engage with 
projections on the front edges of the doors 
when the latter are raised, so as to secure 
them in upright positions, and relieve the 
chain or rope, D, of strain. Thèse catches 
may be pivoted in place, and impelled down- 
ward at the forward end by springs or by 
welght; or they may hâve résilient shanlss, 
as shown. To the upper catch is attached 
a cord, H, which passes around a puUey, g, tff 
arranged on the back of the hoistway above, 
and thence down the hoistway, where it Is 
secured to the door below, forward of its 
hinges. When it is deslred to release the 
upper door, 0, this cord. H, Is pulled, so as 
to disengage its catch from it, and then the 
windlass, E, is turned, so as to pay ont the 
chain or cord, and allow of the descent of 
the said door. To the catch of the lower 
door is attached a cord. G, which passes up 
the hoistway, around a pulley, f, arranged 
on the back of the hoistway, above the up- 
per door, and thence to the upper door, for- 
ward of the hinges, where it is fastened. 
This cord, Gî, is so short that, just before 
the upper door closes, it pulls the cord suf- 
flclently to effect the disengagement of the 
catch of the lower door froni it. If, then, 
the windlass is turned so as to pay ont the 
chain or rope, D, the lower door may be 
closed. The cord, H, is connected to the 
lower door, and operated by the elosing of 
said door." 
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Connections between différent members of a mechanical séries, 
whereby some movement of one member will induce or permit a like 
movement in some other like member, are very old in the mechanic 
arts generally. The record hère shows that such connections had 
been used in this particular art. (See Fig. 14 of United States patent 
to Hackett, No. 260,675, July 4, 1882.) The desirability of opening 
the catches of hatchway doors successively had also been made mani- 
fest. The device of the Sinclair patent opened them ail simulta- 
neously by a pull on a single rope. It was, therefore, modifled in 
practice before the patent in suit by attaching a separate rope to each 
catch, and running the rope down through the several floors below 
the catch to which it was attaohed, so that the ends of ail thèse ropes 
were conrenient to the operator at the windlass. When he had low- 
ered one door, he pulled the catch of the next, and lowered that, and 
80 on till ail were down. In view of the state of the art, we concur 
with the judge who heard the cause in the circuit court that there was 
no invention in turning each one of thèse ropes over one or more pul- 
leys, and Connecting it with a descending door, so that, as the latter 
closed, it would pull upon and lift the catch. The device in the Hack- 
ett patent, above ref erred to, was one whereby the opening and clos- 
ing of a small door which covered that part of a hatchway that was 
located in the jamb between the vertical guide posts was effected by 
the opening or closing of the large door covering the main hatchway. 
The device is thus described: 
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"In some places this small door must of necesslty open downward Instead of 
upward; for Instance, when a passageway Is to be had on the level of the floor 
directly Into the elevator from the side on which the small door Is placed. In 
Fig. 14 wiU be seen a slight modification of the construction shown in the other 
figures, to meet this necesslty. 22 is the small door. 23 is a small rope lead- 
Ing from its upper surface over a puUey, 24, placed at the side or rear of one 
of the guide posts, and down to the top side of the large door. When the 
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large door is closed, the rope, 23, Is taut, and holds up the door, 22, In a hori- 
zontal position. When the large door is raised upward, the cord, 23, slacken- 
ing, permits the small door, 22, to pass dowQward out of the path of the elevator 
car." 

The only criticism complainant's expert makes upon this device is 
that there"^ is no indication in Hackett's patent that ail the doors are 
down when the lowermost door is closed; and that it does not con- 
tain ail the éléments of the flrst claim of the Fraser patent, since "the 
catches and the connection between one door and the catch of an ad- 
jacent door, so that the closing of the last-mentioned door will effect 
the release of the other from its catch and admit of its closing, are 
lacking." Undoubtedly Hackett's device is no anticipation of 
Fraser's, but it is a part of the art, which must be asaumed to be fa- 
miliar to every one who subséquent to 1882 undertook to modify or im- 
prove hatchway door closing devices. The modified form of Sin- 
clair's mechanism pointed out the desirability of opening the catches 
successively. The advantages of doing this automatically instead of 
by successive pulls by the operator on a number of différent cords 
was surely self-evident, and, that being the problem, it certainly did 
not require more than the ordinary skill of the mechanic to adapt 
Hackett's connection between two doors to serve as a connection be- 
tween door and catch. The decree of the circuit court is afârmed, 
with costs. 
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NEW BEDFORD STEAM COASTING COKP. v. NIOKEBSON. 

(Circuit Court of Appeals, First Circuit. March 23, 1897.) 

1. Collision — Tua and Tows in Karrow Channbl— Collision with Light- 

SHIP. 

A tug, with several tows on long hawsers, the whole fleet being about 
2,490 feet long, bonnd from Boston to New Yorli, Jield in fault in going to 
the northward of the Pollock Bip lightship, thcugh this la the usual course 
of tugs with tows, where she was compelled to attempt a long swing of her 
tow under adverse wind and tide through a channel much narrower than 
the length of her tow, so that the last tow was brought in collision with 
the lightship, it appearing that there was abundant room and water for 
passing to the southward of the lightship. Held, further, that the tow was 
also in fault in failing to put her helm hard to port until within nearly a 
length from the lightship. 

8. Sam(<; — Conséquence ob' Cot,lision — Buhdbn op Proop. 

It is the duty of a vessel injured through the fault of another to use rea- 
sonable diligence to diminish the conséquences of the injury; but the party 
in fault has the burden of showing that the actual results of his fault, as 
they in fact occurred, might hâve been diminished by such diligence. If it 
appear, however, that no efforts were made to mitigate the loss, when 
there was a reasonable probability that it might hâve been mitigated, this 
omission, under some circumstances, raises such a presumption as relieves 
the original wrongdoer from showing by strict proof that the ultimate resuit 
could in fact hâve been avoided. 

Appeal from the District Court of the United States for the District 
of Massachusetts. 
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James E. Carpenter, Samuel Park, and Edward S. Dodge, for a^- 
pellant. 

Eugène P. Carver and Edward E. Blodgett, for appellee. 

Before COLT and PUTNAM, Circuit Judges, and WEBB, District 
Judge. 

PUTNAM, Circuit Judge. This is a libel against the tug Gladiator 
for so negligently towing the schooner Plorence Nowell that she 
collided with the Pollock Bip lightship. The tow was made up at 
Boston, October 24, 1891, and was bound for New York. It consisted 
of the barge L. B. Gilchrist, about 180 feet long, and light, the barge 
Charter Oak, about 168 feet long, and light, and the schooner, of 211 
tons, and deeply laden, in the order named. The whole fleet was 
about 2,490 feét in length. The collision with the lightship occurred 
about half past 6 ©"clock in the evening. It is conceded that the tug 
had sufficient power. She was running from 6 to 6^ knots. It is also 
conceded by the libel that the night waa clear. There was a heavy 
northwest wind. The answer of the tug says "the wind was stiff north- 
west, with quite a heavy sea running." The northerly edge of the chan- 
nel north of the lightship was marked by buoy No. 4, distant from the 
lightship, as the answer says, from one-quarter to three-eighths of a 
mile, and the tug proceeded with her tow through this channel. There 
is a dispute as to aie direction of the set of the tide, which was running 
quite strong. Allen, the captain of the lightship, says it was west- 
southwest. However it was, the lightship headed northeast, tailing 
Bouthwest, and the combined effect of the tide and wind, under the 
maneuvers of the tug, tended to set the schooner strongly towards the 
lightship. The last buoy passed by the tug and tow on tiieir starboard, 
before reaching buoy No. 4, was buoy No. 2, about half a mile from No. 
4, in à northeasterly direction. The tug, at No. 2 buoy, changed 
her course from southwest by south to westsouthwest, and at No. 
4 to northwest by west, — eight points in ail. Though the turn waa 
said to bave been a graduai one, yet the resuit was an attempted long 
swing of a tow over which the tug had little control, under adverse 
wind and tide, through a channel of much less width than the length 
of the tow. Consequently, while the tug hugged buoy No. 4 closely, 
and ran, as her captain says, within 150 feet of it, the Charter Oak, 
according to the testimony of her master, ran within her own length 
of the lightship, and the schooner came into collision with it. It is 
admitted that there were abundant sea room and water south of the 
lightship. It is also shown that tows usually pass north of it, and the 
testimony is that it is safe to do so. This is undoubtedly ail true 
under ordinary circumstances, and it is also true that we must regard 
the usages of navigation, as was said by us in The Berkshire, 21 C. 0. 
A. 169, 74 Fed. 906, 910; but, as applied to the facts and peculiar con- 
ditions of this case, the attempt to pass to the north of the lightship 
was, it is clear, extremely hazardous. And, as there was no emer- 
gency requiring it, the tug was in fault on this account, as was deter- 
miaed by the district court. While, as said in The Berkshire, we 
cannot condemn a tow of the character of that in this case as absoîute- 
ly unlawful, yet we must hold tugs which navigate this coa^t with 
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such long and essentlally hazardous fleets to the use of the extremest 
care in the interests of common safety. But the conditions were ap- 
parent to the master of the schooner, and he must hâve perceived that 
they required great vigilance from him, especdally in keeping under a 
port helm, and that they forbade the omission of any effort to prevent 
injurions results from the error of the tug. We think he failed in 
this respect. The prépondérance of the évidence shows clearly that 
he did not put his helm hard to port till he was within about the 
length of his vessel from the lightship. That he had steerageway is 
apparent, because it is plain from the évidence of the captain of the 
lightship that the schooner commenced to swing to starboard so soon 
as her wheel was put hard to port. It therefore foUows that, though 
the position was hazardous, vigilant action on the part of the schoon- 
er, her oflScers and crew, would probably hâve averted any collision. 

The schooner sunk after the collision, and became a total loss. It 
is claimed by the tug that this could bave been prevented by reasoo- 
able efforts on the part of her ofScers and crew. It is plain, how- 
ever, that, except for some intercepting cause, she would hâve sunk 
6s the resuit of the collision, and tiiat in fact her total loss was the 
physical conséquence thereof. Under thèse circumstances, the col- 
lision must answer for the entire loss unless reasonable diligence 
would hâve prevented or diminished it. The gênerai mie is stated in 
The Baltimore, 8 Wall. 377, 387, as foUows: 

"Persons Injured In thelr property by collision are entltled to full Indemnity 
for thelr loss, but the respondents are not Uable for such damages aa might 
hâve been reasonably avolded by the exercise of ordinary skill and diligence, 
after the collision, on the part of those In charge of the injured shlp." 

This rule does not seem to be questioned, but the parties are ap- 
parently at issue with référence to the burden of proof in regard to 
the claim that the schooner might hâve been saved. Expressions of 
the admiralty courts are cited as bearing on this issue, which, ap- 
parently, are not in ail respects consistent with each other. We per- 
ceive no difficulty on this point. Thèse varying expressions anse 
mainly in the application of the law to peculiar states of facts, by 
courts who do not hold so strictly to the technical rules relating to the 
burden of proof as those of the common law. Notwithstanding such 
expressions, the gênerai rule of law remains everywhere to the effect 
that it is always the duty of a party injured to use reasonable dili- 
gence to diminish the conséquences of the injury, and that it remains 
with the party in fault to show that the actual results of his fault, 
as they in fact occurred, might hâve been diminished by such use, 
The common law is so stated by Sedg. Meas. Dam. (8th Ed.) § 227, and 
the same rule is given as that of the admiralty courts in Mars. Mar. 
Coll. p. 112, as follows: 

"Where the shlp Is damaged, but not sunk, In the collision, and she af terwards 
receives further injury, or is totally lost, the presumptlon ordinarily Is that the 
subséquent Injury or loss was caused by the defendant's négligence, and the 
burden Is upon the wrongdoer In the collision to prove that It was not so 
caused." 

It is nevertheless true that a presumption of fact sometimes arlses 
against an injured person who makes no effort to diminish the effecta 
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of the tort. This, for very apparent reasons, is emphatically so with 
référence to maritime disasters; so that, if no efforts are made to miti- 
gate a loss where there is a reasonable probability that it might hâve 
been mitigated, this omission, under some drcumstances, raises such 
a presumption as relieves the original tort-feasor from showing by 
strict proof that the ultimate resuit could, in fact, hâve been avoided. 
ïhere is much in the drcumstances of this case calling for the appli- 
cation of this presumption; but the Gladiator was a powerfui coast 
tug, with ail the appliances and crew which the expression implies. 
She was inexcusable if she did not hâve them, and did not use them 
for the relief of the schooner so far as it was practicable to do so. Yet 
she voluntarily abstained from doing anything, or else was unable to 
save the schooner. It may be that, in view of the âge of the Florence 
Nowell and of the character of her cargo, and of the locality, and of 
the consequently probable disproportionate cost of beaching, dis- 
charging, and repairing, the salvage would necessarily hâve been so 
small as not to hâve justified the apparent exertions and hazards in- 
volved in saving her. We must also consider that, in view of the dr- 
cumstances we hâve just stated, the tug may hâve foreseen the chances 
that, under the rule, "Restitutio in integrum," with no allowance on 
account of new for old, and with the considérable demurrage which 
might ensue, and with, also, the probability of a substantial total loss 
of the cargo of paving stone with which the Florence Nowell was 
laden, the pecuniary loss to the tug might hâve been greater if the 
schooner had been beached than if she sunk. Theref ore, while, of 
course, we do not say that it was impossible to accomplish the rescue 
of the Florence Nowell, and rarely could say this under like circum- 
stances, yet, on the whole, we must, according to the well-settled 
rules applicable to maritime emergendes presenting sudden and diffi- 
cult conditions, accept the practical judgment rendered on the spot 
by those who were there, as shown by what was in fact done or not 
done. 

The Gladiator claims that the Florence Nowell was unseaworthy 
foi" the voyage from Boston to New York. There is ground for 
holding that the Gladiator was chargeable with knowledge of this, 
and that she understood that it was on this account that the schooner 
asked a tow, However, even if this contributed to the resuit, it is 
enough to say that it did not relieve the tug from her obligation to 
exercise proper care and skill, nor excuse her for running north of the 
lightship, and its conséquences are covered by the fact that the 
schooner is required, by reason of her fault in other respects, to share 
the loss. The decree of the district court is reversed, and the case is 
remanded to that court, with directions to proceed on the theory tha 
both vessels were in fault; and the appellant is adjudged the coata of 
appeal. 
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McCORNIOK V. WESTERN UNION TEL. CO, 

(Circuit Court of Appeals, Eighth Circuit. March 1, 1897.) 

No. 824. 

1. Removai. op Catjsbs— Admission of Tbkritobt as State. 

The right to remove into the fédéral courts causes wWch wwe pending 
In the territorial courts of Utah at the time of its admission Into the Onion 
did not dépend on the judieiary act of March 3, 1887, but rested entirely 
on the provisions of the enabling act, and of the state constitution adopted 
pursuant thereto, for the spécial purpose of remoTlng into the fédéral courts 
causes pending In the territorial courts, ■when such courts should cease 
to exist. And whUe the constitution of TJtah provides that causes of whlch 
the TJnited States courts would not hâve had exclusive jurisdiction shall 
be removed only upon pétition or motion made under and in accordance 
with the act or acts of congress of the TJnited States, thls dœs not mean 
that the application for removai must be made before pleadlng by the de- 
fendant, or at any specified time before trial. 

3. COÎJSTITDTIONAI, LaW— Dbi.EGATIOÎJ OP LEGISLATIVE. PoWER. 

The provision In the TJtah enabllng act empowering the eonstitutlonal 
convention to provide by ordinance for the transfer of causes pending la 
the territorial courts to the proper state and fédéral courts, respectively, 
was not an unconstitutlonal délégation of législative power by congress. 
The provision made for this purpose In the state constitution is, in any 
event, valid, as the constitution was accepted and ratified by the act ot 
congress admitting the state. 

8. Tei,EGRAPH COMPANIBiS. 

While a telegraph company owes a duty to the person to -whom a tele- 
gram is addressed, and to whom It Is delivered to be acted upon, to exer- 
dse care that It shall be authentie and accurate, it is not liable to a 
Etranger to the company and to the telegram merely because he bas seen 
the telegram, and acted upon it to hls injury. 

In Error to the Circuit Court of the United States for the District 
of Utah. 

On October 18, 1892, George L. Frink, manager of the Glencoe Mining Com- 
pany of the territory of Utah, applied to the plaintifC, à banker of Sait Lake 
City, in sald territory, with whom said mining company had an account, for 
a loan by way of overdrafts, to the amount of $7,500, which was declined, 
but with the statement that plaintlff would so loan such sum as one D. E. 
Soûle, of New Mllf ord, Conn., would authorize said Frink to draw for upon 
the said Soûle. Thereafter, on the same day, said Soûle, in the city of New 
York, delivered to défendant a message, signed by hlm, to be telegraplied to 
said George S. Frink at Sait Lake City, to whom It was addressed, of the 
following purport: "May draw twenty-five hundred dollars at sight." By some 
error or mistake in transmission, the message, when delivered to Frink in 
Sait Lake City by the defendant's messenger, purporting to come from, and 
to be signed with the name of, said D. B. Soûle, read: "May draw seventy- 
flve hundred dollars at sight." Thereupon said Frink made on the same day 
a sight draft in favor of McCornick & Oo. upon said D. E. Seule for the sum 
of $7,500, and upon the delivery thereof to the plaintifl:, and the exhibition 
to said plaintlff of said telegram as received by said Frink, the plaintifC ad- 
vanced and loaned to said I^'rinlî, by placing the same to the crédit of said 
mining company, the sum of $7,500. Soûle paid on said draft $2,500, and no 
more, and the draft was protested. In the meantime the mining company 
had obtained from plaintiff 87,270.68 of such loan. Frink and sald mining 
company are insolvent, and the plaintiff seeks in this action to recover of the 
défendant $4,776.68, as his damage because of the négligence and carelessness 
of défendant and its agents in the transmission and delivery of said telegram. 
The complaint was filed July 20, 1893, In the district court of the Third judicial 
79 F.— 29 
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district of the terrltory of TJtah, county of Sait Lake, and the amswer of the 
défendant was flled In the same court September 23, 1893, and tlie cause was 
pending In that court when, on January 4, 1896, the state of Utah was ad- 
mitted Into the Union. On February 1^ 1896, the défendant filed in the dis- 
trict court of the TlJlrd judicial district of the state of Utah, county of Sait 
Lake, its pétition for the removal of this cause to the circuit court of the 
United States for the district of Utah, on the ground that the amount în 
dispute, exclusive of interest and costs, exceeded $2,000, and tliat défendant 
was a citizen and résident of the state of New York, and the plaintffl a citi- 
zen and résident of the state of Utah. Défendant filed at the same time a 
proper bond for the removal of sald cause, and thereupon, on the 21st day of 
February, 1896, by the order of the judge of said state court, sald cause was re- 
moved for trial to said circuit court of the United States for the district of Utah, 
which last-named court afterwards denled the plalntlfl's motion to remand 
sald cause to the state court. Afterwards the sald cause came on for trial 
at a regular term of sald United States circuit court, and at the close of the 
évidence, the jury. In obédience to the direction of the court, returned their 
verdict in favor of the défendant, and judgment was thereupon rendered in 
favor of the défendant for its costs. 

Arthur Brown (Henry P. Henderson and William H. King with 
him on brief), for plaintiff in error. 

David Evans and Eleneious Smith (George H. Fearons, L. E. 
Rogers, and Joseph Dickson with them on brief), for défendant in 
error. 

Before SANBORN and THAYEB, Circuit Judges, and LOCH- 
BEN, District Judge. 

LOCHREN, District Judge, after stating the case as above, de- 
livered the opinion of the court. 

1. The cause was properly removed to the United States circuit 
court. The right of removal in this case did not dépend on the act 
of March 3, 1887, in relation to the removal of causes from the state 
to the fédéral courts, which is inapplicable to suits pending in the 
courts of a territory. Such right of removal rested entirely on the 
provision made by congress for the spécial purpose of removing into 
the fédéral courts such causes pending in the territorial courts of 
Utah, when such courts should cease to exist, on the admission of 
the new state, as might, conformably to the constitution of the 
United States, be removed to the fédéral courts for trial. By the 
act of congress enabling the people of Utah to form a constitution 
and state government, the convention provided for was empowered 
to provide by ordinance "for the transfer of actions, cases and pro- 
ceedings, and such matters pending in the suprême or district 
courts of the territory of Utah, at the time of the admission of 
the said state into the Union, to such courts as shall be established 
under the constitution to be thus formed, or to the circuit or dis- 
trict court of the United States for the district of Utah, and no in- 
dictment, action or proceeding shall abate by reason of any change 
in the courts, but shall be proceeded with in the state or United 
States courts, according to the laws thereof respectively." Pursu- 
ant to this authority, the convention, in the seventh Section of ar- 
ticle 24 of the constitution of Utah, ordained : 

"AU actions, cases, proceedings and matters which shall be pending in ttie 
district courts of 'the territory of Utah, at the time of the admission of the 
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State into the Union, whereof the United States district or circuit courts miglit 
liave had Jurisdiction, had there been a state government at tiie commence- 
ment thereof respect! vely, sliall be transferred to the proper United States 
circuit and district courts respectively; and ail records, indictments and pro- 
ceedings relatlng thereto, shall be transferred to the said United States courts. 
Provided, that no civil action, other than causes and proceedlngs of whlch 
the said United States courts shall hâve exclusive jurisdiction, shaJl be trans- 
ferred to either of said United States courts, except upon motion or pétition 
by one of the parties thereto, made under and in aceordance with the act 
or acts of congress of the United States; and such motion not belng made, 
ail such cases shall be proceeded wlth In the proper state courts." 

Under thèse provisions, civil actions pending in the territorial 
district courts when the state was admitted, of which the United 
States courts had not exclusive jurisdiction, would remain in the 
state courts, unless a party thereto should move or pétition for the 
removal, and the motion or pétition was to be made under and in 
aceordance with the acts of congress. This means that the appli- 
cation and proceedings should, in form, conform to similar pro- 
ceedlngs under the acts of congress, and show the jurisdictional 
facts which would warrant the assumption of jurisdiction by the 
fédéral court. It does not mean that the application for removal 
must be made before pleading by the défendant, or at any specifled 
time before trial. The language used covers ail cases so pending 
in the territorial courts "whereof the United States circuit or dis- 
trict courts might hâve had jurisdiction, had there been a state 
government at the time of the commencement thereof respectively." 
The provision should be so construed as to give effect both to the 
intention of congress and the convention. Koenigsberger v. Min- 
ing Co., 158 U. S. 41, 15 Sup. Ct. 751. To hold that no case pend- 
ing in the courts of the territory of Utah could be removed, except 
such as came entirely under the removal act of 1887, is to hold that 
the congressional provision in the enabling act, and the provision 
in the Utah constitution, are alike futile and meaningless, and that 
nothing but the act of 1887 has any force in respect to the subject. 
It is argued that congress cannot delegate its législative power to 
any other body, and theref ore the provision in the Utah constitution 
is void. It may be admitted that congress may not delegate its 
gênerai powers of législation on subjects afifecting the whole people. 
But it has never been doubted that congress may, in respect to any 
designated district or territory outside of ail the states, and there- 
fore within its absolute control, create a local législative body, and 
invest it with législative powers. This has been done in respect 
to ail of the organized territories, although the power of congress 
remains complète over them, so that it can disorganize them, or 
abrogate any law passed by the local législature, or make enact- 
ments for a territory as if it had no législature. The constitutional 
convention of Utah was a governmental body, which congress could 
properly provide for, to aid in preparing for the change from ter- 
ritorial existence to statehood, and could properly invest it with 
authority to provide for ail the détails incident to such change. 
One of thèse unavoidable détails was the proper distribution and 
placing of the causesdepending in the territorial courts, which would 
go out of existence with the change. The argument, however, has 
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no foundation. The act of congress which admitted Utali as a state 
accepted and ratified its constitution, and invested ail its provisions 
with ail authority conferred by any act of congress. 

2. The défendant telegraph company, by its contract with the 
eender of the telegram, made in considération of payment for the 
service, was bound to him to transmit his message correctly, and 
would be liable to him for any damage he might sustain as the 
direct resuit of failure to perform such contract, except in so far 
as such liability had been lawfully limited by the terms of the con- 
tract. It also owed a duty to the person to whom the telegram 
was addressed, and to whom it was delivered by the telegraph com- 
pany to be acted upon, to exercise care that the telegram so de- 
livered should be authentic and accurate. The cases of May v. 
.Telegraph Co., 112 Mass. 90, and Elwood v. Telegraph Co., 45 N. 
iy. 549, sustain the right of a person to whom a telegram is ad- 
dressed and to whom it is delivered by the telegraph company, to 
recoyer for damage caused by négligence of the character indicated. 
But a telegraph company cannot be liable to a stranger to the 
company and to the telegram, — one to whom it has never delivered 
the message, and to whom it owes no duty whatever, — merely be- 
cause he has seen the telegram, and acted upon it to his injury. 
Telegraph Co. v. Wood, 6 C. C. A. 432, 57 Fed. 471; Bank v. Ward, 
100 U. S. 195. The direction to the jury was correct, and the judg- 
ment is afflrmed. 



HAWKINS v. PEIROE. 

(Circuit Court, D. Indlana. Aprll 12, 1897.) 

1. ApPBAHAKei: — What Cokstitutbs — Pétition fou Rbmoval. 

The flling, by défendant, of a pétition to remove the cause Into a fédéral 
court, dlsclaiming any intention to submit to the jurisdiction of the state 
court, is not an appearance in the action walvlng def ects in the service or 
return of summous. 
Pbockss— Depectivb Rbtubn — Amendmbnt. 

The sheritf cannot amend his return on a «ummons after the cause has 
been removed into a fédéral court. 

Palmer & Palmer, for plaintiff. 
Charles Schmettau, for défendant. 

BAKER, District Judge. On Pebruary 12, 1897, the plaintlEf 
filed his complaint in the circuit court of Clinton county, Ind., 
against the défendant, for the purpose of recovering damages for 
a Personal injury alleged to hâve been received upon the railroad 
under the control and management of the défendant as receiver. 
On the same day a summons in due form was issued upon said 
complaint, and was delivered on February 13, 1897, to the sheriff 
of Clinton county, who made return thereon in words and figures 
following: 

"Came to hand Feb. 13, 189T, at 9 o'elock a. m. 

"I hâve served the 'within summons as commanded, by reading the same ta 
and within the hearlng of , aud by leaving a true and certified eopy of 
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the wlthin summons at the last or usual place of résidence of 'Serred, leaving 
a copy wlth Harry S. McLeod, Agent for Co., Feb. 13,' 1897. 

"Jérôme Clark, SheriflC of Clinton County." 

Said summons was made returnable on March 1, 1897. On that 
day the défendant, bj his attorney, flled a pétition, accompanied 
by a proper bond, for the removal of the cause into the circuit 
court of the United States for the district of Indiana. In the péti- 
tion for removal the défendant protested that the state court had 
acquired no jurisdiction over his person, and disclaimed any and 
ail intent of entering his appearance to said cause in said state 
court. Upon such pétition and bond the state court ordered that 
the cause should be removed for trial into the circuit court of the 
United States for the district of Indiana, and that no further pro- 
ceedings should be had in the state court The transcript of the 
record was flled in this court on the 3d day of April, 1897, and on 
the same day the défendant, by counsel, moved the court in writ- 
ing to set aside the sheriff's return of service, and to dismiss the 
action for want of jurisdiction over the défendant, for the reason 
that the sheriff's return of service showed that no service whatever 
was had upon the défendant. Counsel for the plaintiff admit that 
the return of the sheriff is insulHcient to confer jurisdiction on the 
state court, but contend that the defendant's appearance in filing 
his pétition for removal without raising any question as to service 
or return of service of the summons in the state court was a full 
appearance to the action, and waived any and ail defects in the 
service of the summons or in the return thereof. This contention 
of counsel for the plaintiff is unfounded. The suprême court of the 
United States in a récent case hâve held that the flling by a de- 
fendant in an action in a state court of a pétition for its removal 
to the proper circuit court of the United States does not prevent 
the défendant, after the case is removed, from moving in the féd- 
éral court to dismiss it for want of jurisdiction of the person of 
the défendant in the state court or in the fédéral court. Railway 
Oo. V. Brow, 164 U. S. 271, 17 Sup. Ct. 126. And in the later case 
of Society v. Spiro, 164 U. S. 281, 17 Sup. Ct. 996, it is held that a 
défendant, by flling a pétition in a state court for removal of a 
cause to the United States court, in gênerai terms, unaccompanied 
by a plea in abatement, and without specifying or restricting the 
purpose of his appearance, does not thereby waive objection to the 
jurisdiction of the court for want of suiïicient service of the sum- 
mons. But in the présent case, in the pétition for removal the 
défendant expressly protested against the jurisdiction of the state 
court, and disclaimed any purpose or intention of appearing in said 
cause, and submitting to the jurisdiction of the state court; so 
that, irrespective of the principle announced in the two preceding 
cases, there is no ground in this case for the contention that by 
flling the pétition for removal in the terms in which it was flled 
the défendant submitted himself to the jurisdiction of the state 
court. It is suggested by counsel for the plaintiff that McLeod, 
upon whom process was served, was, in point of fact, the agent of 
the défendant, and that, therefore, a valid service was made upon 
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the défendant, and tbat the only defect is in the sherifE's return; 
and it is claimed that the sherifl of Clinton county can amend the 
return so as to show a légal service in point of fact. The jurisdic- 
tion of the state court over this cause was terminated by the flling 
of the pétition for removal with the accompanyiug bond, and this 
court can issue no order to, nor confer any authority upon, any 
offlcer of the state court in respect to any matter or proceeding in 
this cause in this court. The jurisdiction of this court over the 
person of the défendant dépends exclusively upon the jurisdiction 
of the state court, and, inasmuch as the state court had acquired 
no jurisdiction over the person of the défendant before the flling 
of the pétition for removal, nothing can be done in this court in 
aid of the jurisdiction of the state court. Tallman v. Railroad Ce, 
45 Fed. 156. It follows that the action must be dismissed. 



PUTNAM et al. v. TIMOTHY DEY-GOODS & CARPET CO. et aL 

(Circuit Court, B. D. Tennessee. .Tanuary 16, 1897.) 

1. Fédéral Couhts— .Tdeisdicttonai, Amoukt— Assionment for Crbditohs. 
In a suit, brought in behalf of ail creditors, to admlnister a trust fund, 
the amount of the fund to be administered détermines the question of Ju- 
risdiction. 

8. SaMB— I^AT-lTIBS TO ACTION— ClTIZBNSHIP. 

A creditor may In some cases maintaln an action to enforee exécution 
of an assignment for the benefit of creditors wlthout maMng the other cred- 
itors parties, either plaIntifC or défendant, though their names are set out 
in the assignment. And the court has Jurisdiction although the efCect would 
be to oust it of jurisdiction if they were made parties. Hôtel Co. v. Wade, 
97 U. S. 13, applied. 

8. EqUITT jDEISDICTI0N--AS8IGNMœNT FOH CrEDITORS. 

Any creditor secured by an assignment may maintaln a bill for the pur- 
pçse of enforcing due and proper exécution of the trust. 
4. Same— Removal of Trustée. 

The court should be cautions In removlng an assignée for creditors upon 
the ground of misconduct; and where hls conduct complalned of proceeds 
from a misunderstanding of hls duty or from mistake, and not from any 
dishonest, selfish, or improper motives, and the safety of the property Is 
not imperiled, the court generally wUl not remove him. 

This was a suit in equity, brought by Putnam, Hooker & Co. and 
others against Timothy Dry-Goods & Carpet Company and others, to 
enforee the exécution of an assignment for creditors executed by the 
Timothy Dry-Goods & Carpet Company to E. A. Metz, in which there 
was a motion to remove the trustée. 

Pritchard & Sizer and Andrews & Andrews, for plaîntiffs. 
R. P. Woodard, for défendants. 

CLAEK, District Judge. The bill is brought in this case primarily 
for the purpose of enforcing due aad proper exécution of the trust 
assignment. It is well settled, of course, that any creditor secured 
by the assignment, and a beneficiary thereunder, may maintain such a 
bill. The ârst question which présents itself is that of jurisdiction 



PUT>'AM V. TIMOTHY DRY-GOODS & CARPET CO. 455 

of tke case. This question relates to fédéral as distinguished from 
State jurisdiction, and not to équitable as distinguished from légal 
jurisdiction. The objection to jurisdiction of this court is based up- 
on two grounds, namely, the want of jurisdictional amount, and the 
lack of proper citizenship. As the bill is brought to administer a 
trust fund, and on behalf of ail creditors, I think the cases fully es- 
tablish the proposition that the fund to be administered détermines 
the question of jurisdiction; and, besides, one of thèse complainants 
claims an amount which exceeds the jurisdictional limit. The ques- 
tion which gave me most trouble on flrst reading the bill was that of 
citizenship, and this difflculty did not grow out of the case, so far aa 
the parties actually named on the record are concerned. The court 
was disposed to think that the plaintiff could not maintain the bill 
without making the other creditors parties, either plaintiff or de- 
fendant, so far as their names were actually known to him ; and thèse 
names a copy of the assignment, which is made an exhibit to the bill, 
distinctly sets f orth. The difflculty which thus suggested itself seems 
to be met by the principle of the case of Hôtel Co. v. Wade, 97 U. S. 
13, and other cases, both state and fédéral, which need not be hère 
referred to. I am satisfied that, as the case is presented, the court 
has jurisdiction. 

It remains then to détermine whether or not a case for équitable 
relief is presented under the bill. It may be of service at this point 
to restate certain propositions which are now fully established and 
no longer opeu to question, Speaking broadly, the whole subject of 
trust, including trust assigmnents for the benefit of creditors, and the 
proper exécution of such trust, with directions and instructions to 
trustées in regard to their duties, is an original and familiar head of 
equity jurisdiction. It has been repeatedly decided that either the 
assignée, or a creditor under the assignment, may make application 
to a court of chancery either to restrain the assignée from acts which 
would constitute mismanagement or waste, and to hâve such orders 
and decrees as will cause a due and légal exécution of the trust, or 
the assignée may himself, in case of doubt or difflculty, apply to the 
court for instructions and directions in the exécution of his trust. 
Such bill may be maintained not only when the trust is not being 
properly executed, but whenever there is danger of a loss or waste to 
the trust fund. When such bill is brought by a creditor under the 
assignment, the rule only requires that it shall be brought against 
the assignée, and that it shall be brought on behalf of ail other credit- 
ors who choose to come in on the usual terms. Thèse and other prop- 
ositions relating to the subject will be found fully stated and sus- 
tained by the foUowing authorities: Weir v. Tannehill, 2 Yerg. 57; 
Shyer v. Lockhard, 2 Tenu. Ch. 365; Burrill, Assignm. § 419; 2 Perry, 
Trusts, §§ 595, 817; 1 Am, & Eng. Enc. Law; 2 Story, Eq. Jur. 1287. 

I may first dispose of the motion to remove the présent assignée, 
E. A. Metz. The grounds of objection to Mr. Metz are, so far as they 
are material to be now noticed : (1) That he déclines to bring suit to 
collect certain alleged stock subscriptions due to the Timothy Dry- 
Goods Company; (2) that he has failed and refused to make a proper 
inventory of the stock of goods, in that he refused to mark the invoice 
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price of tlie goods, or sufificiently describe tlie lot and character of the 
difEerent items of the stock; (3) that there is a debt of $5,000 pur- 
porting to be due George Metz, a brother of E. A. Metz, and secured 
by the assignment, and that $7,500 of stock in a real-estate and build- 
ing association was transferred to E. A. Metz, as trustée for his 
brother, to secure this $5,000. The bill questions the validity of this 
debt of f5,000. This |o,000 is due by note, which appears to hâve 
been given by the corporation upon his retirement theref rom, and pre- 
sumably for his stock therein; and the point is made that this is a 
transaction that the corporation could not make, — in a word, that it 
was ultra vires. In regard to the failure of the assignée, Metz, to 
institute suit for any supposed stock subscription, it is only necessary 
to say I ana clearly of the opinion that upon proper légal advice he 
should do so, as he could maintain no such suit in the présent condi- 
tion of things. A question of that kind could not be raised except 
in a bill to wind up the corporation. The failure of Metz to furnish 
a f uller inventory may be due to overcaution on his part, in the appré- 
hension that the goods might be put at a figure higher than could be 
realized from them in a sale, and a question of liability for the différ- 
ence be made. The force of this fact of failure to make satisfactory 
invoice is much weakened by other circumstances in the case. It 
appears, for example, that a représentative of the creditors, as well 
as the créditons' solicitors, has applied to the assignée, and has 
been allowed free access to the invoice books of the conipany, and 
free personal examination of the goods, and that a second inventory 
was made ont at the instance of a représentative of creditors, to 
which it is certain no serious objection was made, except the failure 
to state the invoice price of the goods; and although it does appear 
that the cost-price tag, or slip of paper, which is usually found on 
packages of goods, haa been taken from many of them, Mr. Metz dé- 
nies that it was with his knowledge and consent, and there is no proof 
that it was. It must be stated also that, beyond this objection to 
the invoice, it is not alleged or intimated that Mr. Metz has done any- 
thing unfair or partial in the matter. He is shown to be a young 
man of high character, good business qualifications, and has given a 
bond for the discharge of his duty, the amount and solvency of which 
are not put in question. It is a somewhat serious matter to remove 
an assignée upon the ground of misconduct, and the court should 
certainly be cautions in doing so, except upon satisfactory grounds. 
A trust position like this is one of the most responsible and délicate 
ones known in business relations, and misconduct in his office, or a 
breach of his trust duty, would operate as a most serions injury to 
Mr. Metz, who is now a young man. I do not think there is any 
ground sufflcient to sustain the motion to remove. The most serious 
objection, in my opinion, to continuing Mr. Metz in office, is the an- 
tagonistic relation which he now occupies towards the creditors and 
towards his brother in relation to the disputed debt of $5,000. And 
in regard to this it must be observed that it is not charged that the 
debt is flctitious or fraudulent in fact. The attaek made upon the 
debt is, as before stated, that it is one beyond the scope and power 
of the corporation to create, and that it is for that reason legally in- 
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yalid. The distinction between a debt which is invalid by reason of 
a want of power in the corporation to create the debt, and a pretend- 
ed or flctitious debt, which has no existence in fact, and for which 
the corporation received no considération, is a distinction easily un- 
derstood. It is not at ail difficult to suppose that Mr. Metz did not 
know the facts connected with this transaction, or, what is more 
probable, that both himself and the oificers of the company supposed 
that they might buy out George Metz's interest in the company, and 
give the company's note therefor, just as an individual might do. 
The fact that very intelligent business men, in control of corporations, 
do not observe this distinction in the power between a corporation 
and a natural person, is a thing of almost daily occurrence. There 
is no charge that Mr. Metz is not thoroughly compétent to exécute the 
trust; no charge that in doing so, up to this date, he has been guilty 
of any mismanagement, waste, or extravagance. There is, in short, 
no charge which connects him with anything which could be con- 
sidered prejudlcial to the creditors secured by the assignment. TJp- 
on this subject of directions to, and the control or removal of, 
assignées and trustées, by a court of chancery, the resuit of the ad- 
judged cases is well stated by Mr. Perry in his work on Trusts, as 
follows: 

"(817) The cestuis que trustent may bring a bill or pétition for removal, and 
the court may remove the trustées from office, and appoint others In their place, 
when there has been bad conduct, or the trustée is unfit for his office, or to 
l>revent a threatened breach of trust, or any danger to the trust furid; but if 
the conduct of the trustée proceeds from a misunderstanding of his duty, or 
from mistalïe or from long-continued practice by himself and otber trustée, 
and not from any dishonest, seiesli, or improper motives, and the safety of 
tlie property is not imperiled, the court generally will not remove hIm. (818) 
Proceedlngs for the removal of trustées and the appointment of others require 
some little time, as trustées hâve the right to file answers to the charges 
against them, and to a regular and full hearlng; and, as the cestuis que 
trustent are entitled to hâve the fund properly protected, and managed In the 
meantime, the court may appoint receivers. Thus, if It can be shown tbat 
The trastees hâve been guilty of misconduct, waste, or an improper disposi- 
tion of the estate; or that they hâve an undue leaning towards one of two 
conflicting interests; or that the fund is In danger from their insolvency or 
bankruptcy; or that one of the trustées has been guilty of misconduct, and 
the other trustées désire a receiver; or that they are Incapacitated from actlng; 
or that they are of bad character, dninken habits, and great poverty; or 
that the trustées are out of the jurlsdictlon; or that they so dlsagree among 
themselves that the estate cannot be properly admlnistered,— receivers will be 
appolnted; and so where the trustée was a married wcman, and her husband 
was out of the jurisdiction. In ail cases the court will appoint a receiver if 
the trustées and cestuis que trust agrée or concur in the appointment But 
the court will require seeurity. (819) The court will not appoint a receiver, 
and take the administration out of the hands of the trustées, upon slight 
grounds. It is not a sufficient ground, of itself, for a receiver, that one trustée 
has disclaimed, another Is Inactive, and another bas gone abroad, if there is 
stlU a trustée capable and willing to exécute the trust; nor that the trustées 
are poor, if they are not insolvent; nor that trustées for sale bave let the pur- 
chaser Into posseRsion before the purcbase money is paid. There must be 
good reason to fear that the property will not be forthcoming at the end of 
the litigation, or the court will not appoint a receiver." 2 Perry, Trusts, il 
817-819. 

It is to be borne in mind that the plaintiiîs in this suit make no 
attack upon the validity of the assignment, but bring the bill to hâve 



458 79 FEDERAL REPORTER. 

the trust executed; thereby afQrinmg the validity of the assignaient, 
and accepting the same. It is tlie duty of the court to so exercise its 
confessedly rightful jurisdiction over this subject as that the credit- 
ors will be fully protected in the due exécution of the trust, and so, 
at the same time, as to avoid onerating the f und with any cost or ex- 
pense not absolutely necessary to protect the just rights of creditors. 
As the cause must be retained to allow the question made on the 
$5,000 debt to George Metz to be litigated and determined, I hâve con- 
cluded to retain the case, in order that the trust may be executed by 
the assignée, in a gênerai way, under the orders of the court, and so 
that, if just ground of complaint against the assignée should arise in 
the exécution of his f urther duties, such application may hereafter be 
made to the court as the facts may be thought to require. Mr. Metz 
will be required not to pay or recognize the debt to George Metz until 
the question of its validity shall be determined in this case. He will 
proceed as heretofore to exécute the trust assignment according to 
the directions and provisions of the trust deed, and will make and 
file in this court monthly reports of his action under the trust deed. 
showing his sales, expenses, and the proceeds realized. He will 
make no disposition of the property at private sale, except upon flve 
days' notice to such représentatives as creditors may designate for 
that purpose, which they are required to do within iive days, and f ur- 
nish the name of such représentatives to the assignée. The assignée 
will continue to sell goods as directed in the trust assignment, accord- 
ing to the usual course of business during the six months, as hereto- 
fore; the intent of this direction being that if such assignée should 
deem it best to sell the goods otherwise than according to the usual 
course of business, by selling the goods in lots, or other parts of the 
property, the creditors shall hâve notice of such disposition flve days 
before an actual sale. The trustée is required within ten days to 
furnish and file in the court an inventory showing the original cost 
price of the goods embraced in the assignment, so far as this can be 
done f rom the books of the company or otherwise, and also such brief 
description of the kind or quality of goods as may be reasonably fur- 
nished. In case there are any goods, the cost price of which cannot 
be ascertained, the assignée will so state, and point out the goods of 
this kind, and will, upon application, allow the représentatives of 
the creditors to examine the quality and character of such goods in 
the présence of the assignée, in order that the cost price may be 
agreed upon, and, in case it cannot, in order that a représentative of 
the creditors may himself détermine the cost value or price of the 
goods. The assignée will make affldavit to the inventory hereby re- 
quired, in which affldavit he shall state that he is unable to give the 
cost price of goods where the same is not given in the inventory. To 
avoid misapprehension, I wish to repeat that the assignée will pro- 
ceed with the discharge of his duties distinctly as provided by the 
trust deed; the only provision herein requiring that, in case certain 
sales are made under the power of the trust deed, the creditors shall 
hâve due notice thereof. It need not be added, of course, that the 
motion to remove the assignée is overruled. 
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ADDISON V. PACIPIO COAST MILLING CO. et al. 
(Circuit Court, D. Washington, N. D. March 26, 1897.) 

1, CORPOKATIONS — LtABILITY OP StOCKHOLDERS. 

Each stoelcholder in a corporation is liable to its creditors for the fuU 
amount of stock issued to him wliicli bas not been actually paid into tbe 
treasury of the corporation in money or money's worth. 

2, Same — IStockhoi^uer's Lien for Wages. 

The elaim of a stockholder in an Insolvent corporation to a statutory lien 
for wages will not be allowed where his liabilSty for stock not fully paid far 
exceeds the amount of his elaim. 

3, Bame. 

Where the manual labor performed by one who was employed by a cor- 
poration as a gênerai manager and employer of labor was merely inci- 
dental to his connection with the Company, and the incentive thereto was 
his interest as a sharer in expected profits, the labor does not corne wlthin 
the Intent or scope of the statutes of the state of Washington creating liens 
for wages. 

In Equity. Hearing on a pétition by Evelyn Ayerst, as assignée 
of E. A. Ayerst, to establish a lien upon lumber in tbe custody of 
a receiver of an insolvent corporation. Pétition denied. 

PaircMld & Bruce, for petitioner. 
Kerr & McOord, for receiver. 

HANPORD, District Judge. Having considered the évidence and 
arguments for and against the elaim of Evelyn Ayerst, to estab- 
lish a préférence right against the assets of the insolvent corpora- 
tion, the Pacific Coast Milling Ctompany, as the assignée of her 
father, E. A. Ayerst, which pétition sets up a lien upon the lumber 
and manufactured product of the company's mill, for wages alleged 
to hâve been earned by E. A. Ayerst during a period of eight months 
immediately preceding the appointment of a receiver herein, I 
find that the assigner, E. A. Ayerst, is the real party in interest in 
prosecuting this elaim. Whatever their respective rights may be 
as between themselves, the petitioner cannot elaim, against cred- 
itors of the insolvent corporation, any rights superior to or différent 
from those which her father himself might assert. The testimony 
is altogether too vague and indeflnite, as to any actual considér- 
ation for the assignment of the elaim, to entitle this petitioner to 
any particular favor as a bona fide purchaser of the elaim. 

Touching the merits of the elaim, the facts, as disclosed by the 
évidence, are that E. A. Ayerst was one of the principal promoters 
of the milling company, and, upon the incorporation of the Com- 
pany, he received one-half of its capital stock, of the par value of 
$25,000, and that his entire contribution to the capital of the cor- 
poration, other than his services as an olflcer and manager, was only 
•15,000. It is claimed that the stock was issued as fuU paid-up 
stock, in considération for the mill and manufacturing plant, the 
title to which was transferred to the company. As against cred- 
itors, however, that transaction cannot be sustained in a court of 
equity. The mill was purchased from the Pacific Ooast Trading 
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Company for $13,500, and paid for by a flrst mortgage to the Ben- 
nett National Bank, for |8,500, and a second mortgage to the 
vendor, for |5,000; and the only payments on account of thèse sev- 
eral mortgages were made ont of the earnings of the mill. It is 
shown that a large amount has been expended in betterments and 
repairs and the acquisition of new machinery, but the testimony 
fails to show that Mr. Ayerst made any contribution towards pay- 
ment for the betterments, repairs, and new machinery, other than 
the |5,000 above mentioned, and his services. The capital of a cor- 
poration is a trust fund for the payment of debts of the corpora- 
tion, and each shareholder is liable to its creditors for the full 
amount of stock issued to him, which has not been actually paid 
into the treasury of the corporation in money or money's worth. 
The corporation is insolvent, and ,its debts exceed by a large amount 
its total assets, and for the déficit Mr. Ayerst is liable to the cred- 
itors to the extent of the différence between the par value of his 
stock, and the aggregate amount of money which he has put in, 
and ail sums of money due to him as a creditor on account of serv- 
ices and cash payments. After giving him crédit for ail that he 
can possibly claim, the amount of his liability greatly exceeds the 
crédits in his favor. In view of this state of affairs, it would not 
be according to equity to allow this préférence claim to diminish 
the assets available to pay the debts of the corporation. 

The validity of the lien is assailed on varions other grounds, 
ail more or less substantial. I will refer to but one. There was 
no contract to pay Mr. Ayerst the salary which he claims. His 
testimony, to the effect that there was an understanding between 
the trustées and himself that his salary should be $100 per month, 
is insufficient to establish a contract, for there was no deiinite as- 
sent by the trustées as a board, nor by any authorized agent of 
the corporation, to any such understanding. In so far as the tes- 
timony tends to prove a contract fixing the amount of his salary, 
it is contradicted by the notice and claim of lien, which Mr. Ayerst 
verified and placed on record, in which he sets forth, as one of the 
terms of his contract, that the corporation agreed to pay him what 
his services should be reasonably worth. In his account on the 
books of the corporation there are no crédits for salary, and state- 
ments were at différent times rendered to creditors, which failed 
to show any indebtedness to him for salary. There being no ex- 
press contract, it is next in order to inquire whether there is an 
implied contract upon which a valid claim can be founded. Mr. 
Ayerst was a gênerai manager and employer of labor for the cor- 
poration. Whatever actual manual labor he may hâve rendered 
in assisting in the production of shingles or lumber was merely in- 
cidental to his connection with the company, and the incentive 
thereto was his interest as a sharer in expected profits. Such 
labor does not come within the intent or scope of the statutes of 
this state creating liens for wages. Campbell v. Manufacturing 
Co., 11 Wash. 204-207, 39 Pac. 451. The testimony fails to show 
the time given to manual labor, or any data upon which an estimate 
of its value can be made. Hence there can be no implied contract 
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to pay any deflnite rate of wages. An order will be entered deny- 
ing the pétition, and awarding to the receiver the costs made upon 
the pétition. 



KNIGHTS TEMPLAES & MASONIC MUT. AID ASS'N r. GREENE et al. 
(Circuit Court, S. D. Oliio, W. D. March 29, 1897.) 

1. Construction or Life Insurance Polict — Conft.tct of Laws. 

Language in a life Insurance policy designating the beneflciary must, 
subject to limitations of the statute or charter as to who may be designated, 
be regarded as the language of the Ingured alone, and is to be treated as 
of a testamentary character, and should reeeive as nearly as possible the 
Bame construction aa If used in a will under the same circumstances. 
Therefore, under a policy, issued In Ohio, payable to the heirs of the in- 
Bured, who was domiciled In New York, and ail the possible objects of 
whose bounty lived there, the court must détermine by the law of New York 
who are his helrs. 

2. Life Insuhance Policy Patable to "Heirs. " 

Under the New York décisions the meaning and scope of the word "heirs," 
when used to designate those who are to take Personal property, either in 
a will or In any document having the same efCect as a testament, as In a 
life insurance policy, are to be determined from the oontext and the circum- 
stances. 
8. Same. 

In New York the proceeds of a policy of life Insurance payable to the 
"heirs" of the insured are to be distributed to those who wonld talie his 
Personal estate in case of Intestacy, where it appears from the context 
and circumstances that such was his intention. 

Tliis suit was begun by the Knights Templars & Masonic Mutual 
Aid Association by filing its pétition in the nature of an interplead- 
er in the superior court of Cincinnati agaihst Sarah L. Greene, the 
widow of John G. Greene, Mary Greene, the mother of John G. 
Greene, and John G. Greene's brothers and sisters. The défend- 
ants removed the case to this court, where the pleadings were not 
reframed to conform to the equity practice of this court as they 
should hâve been. 

The pétition was filed to détermine who among the défendants should be 
paid the amount of an insurance policy issued by the plaintiiï association in 
the year 1879 on the life of John G. Greene for the sum of $5,000. He died in 
1894. His widow made proof of loss, and claimed the entire amount of the 
policy as the beneflciary named therein. The association paid her $1,000. 
The mother and the brothers and sisters of John G. Greene also made proof 
of loss, and claimed that the fund was due to them as beneflciaries named in 
the policy. 

The Knights Templars & Masonic Mutual Aid Association was created un- 
der section 3630 of the Revised Statutes of Ohio. That section provides that 
"a Company or association may be organized to transact the business of life 
or accident insurance on the assessment plan, for the purpose of mutual pro- 
tection and relief of its members and for the payment of stipulated sums of 
money to the familles or heirs of the deceased members of such company or 
association." Article 16 of the by-laws of the association provides as foUows: 
"Every application for a certiflcate of membership shall be accompanied by a 
membership fee (see article 14), by an assessment for the payment of one 
death loss, and a certiflcate of médical examination as preseribed by the forms 
of this association. If the application shall be rejected, ail moneys paid shaU 
be returned to the applicant, exeept so much as may be required to pay for 
the médical examination. If the application Is recommended by the médical 
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airector, and approred by the président and Becretary, a certiflcate shall bc 
Issued to the applicant. No certiflcate shall be in force untll it Is pald for. 
Certificates can only be made payable to the famllies or hoirs of the member, 
or some one or more of them. (a) Any member may make any change in the 
beneficiaries under his certiflcate, from those named tberein to any others of 
his family, or helrs, upon pétition therefor on a form to be provlded for that 
purpose, and paylng therefor the sum of flfty cents. Such change shall be 
by indbrsement on the original certiflcate, duly slgned by the ofBcers of the 
association and by the member." 

The évidence shows that in 1879 Marsh & Fulton were the agents of the 
association in Cleveland, Ohlo, and that Marsh visited the state of New Torlc 
for the purpose of there solidting applications for Insurance; that the Insured, 
John G. Greene, was a résident of Schenectady, N. Y., and that there the 
application for membership was signed, and wlth the necessary fee dellvered, 
by him, on October 29, 1879, to Marsh; that Marsh sent the application ancl 
fee to the home office at Cincinnati for approval and acceptance; that the 
proper ofBcers at Oineinnati accepted the application, and Issued a policy or 
certiflcate of membership, and mailed the same on November 12, 1879, to Marsh 
& Fulton In Oleveland; that Greene recelved the policy at Schenectady; and that, 
as Marsh was In Schenectady at the time, he presumably delivered the poUey to 
Greene at that place. Shortly after this, a regular agency of the association was 
established at Schenectady, from whlch Greene recelved ail notices of assess- 
ment, and where he paJd them. It further appears that the policy, as orig- 
Inally issued In 1879, was made payable to Sarah L. Greene, wife of John G. 
Greene. On November 23, 1889, John G. Greene wrote to the secretary of the 
association, Inclosing his policy, as foUows: 

"Schenectady, N. T., Nov. 23rd, 1889. 
"Charles Brown, Bsq., Sec. K. T. and M. M. A. A.— Dear Sir: Please flnd 
Indosed my policy No. 2,177. Please hâve It changed, and made payable to 
my heirs, executors, admlnistrators, or asslgns, and tell me how much the 
expense Is, and I wlll send you a money order for the amt. Please hâve this 
attended at once, and return my policy. 

"Tours, truly, J. G. Greene." 

To whlch the secretary answered as foUows: 

"Cincinnati, November 26th, 1889. 

"John G. Greene, Esq., Schenectady, N. Y.— Dear Sir: Your letter of the 
23d Inst., Inclosing cert. and requesting change in beneflclary of same, to hand 
this morning. Accordlng to your direction we hâve made Indorsement upon 
your certiflcate, maklng the beneflclary payable to your helrs. It could not 
be made payable to yourself, your estate, assigns, or administrators, or execu- 
tors, as this, accordlng to the laws of Ohlo, would make it void. When you 
hâve signed this Indorsement, send your certiflcate to us with the sum of 
50 cts., when the change will be recorded, and your certiflcate of membership 
retumed to you. 

"Very respeetfully, yours. Chas. Brown, Sec." 

To whlch Greene answered: 

"Schenectady, N. Y., Nov. 28, 1889. 
"Mr. Chas. Brown, Bsq.— Dear Sir: Please find inclosed 50 cts. P. O. stamps 
for amt. asked for. 

"Yours, truly, J. G. Greene." 

On receipt of whlch the secretary repUed as follows: 

"Cincinnati, Nov. SOth, '89. 
"John G. Greene, Bsq., Schenectady, N. Y.— Dear Sir: Having recorded 
change in beneflclary of your certiflcate as directed by you, we herewith re- 
turn your certiflcate. 

"Very respeetfully, yours, Chas. Brown, Sec." 

Subséquent to the indorsement of the change of the beneflclary on the 
original policy, Greene lost his policy, and thereupon a new and duplieate 
policy was Issued to him, as follows: 
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"Knights Templars and Masonic Mutual AJd Association. 

"Tlie Knights Templars and Masonic Mutual Aid Association, in considéra- 
tion of the représentations made to it In tlie application for this certlflcate 
and the sum of sixteen dollars to It pald by John G. Greene, of Schenedta- 
dy, N. Y., and such further sum or sums, In assessments to be made and 
paid as provided in the by-laws of the association, hereby promises and 
agrées with him to well and truly pay to the helrs of the sald John G. Greene 
the sum of iive thousand dollars, or such proportion thereof as Is provided 
for In sald by-laws. Payment to be made at the office of the association In 
the dty of Cincinnati, O., wlthln sixty days after due notice and satisfactory 
proof of the death (during the continuance of this contract) of the sald John 
G. Greene. * * • 

"In wltness whereof, the sald Knights Templars and Masonic Mutual Aid 
Association has caused thèse présents to be signed by Its président and 
secretary, and its seal to be attached hereto, in the dty of Cincinnati, state 
of Ohio, this llth day of November, A. D. 1879. 

"B. T. Carson, Président. 

"Chas. Brown, Secretary." 

There are eight conditions prlnted on the face of the pollcy, of which the 
fifth condition is as foUows: "AU receàpts, to be binding on the association, 
shall be signed by the président, vice président, or secretary, and If any 
assessment shall not be pald within 10 days after notice, as provided in the 
by-laws, at the office of the association In the clty of Cincinnati, Ohio (unless 
otherwise espressly agreed In writing), or to the coUectors when they 
produce receipts, properly signed, then and in every such case this as- 
sociation shall not be llable for the payment of said sum, nor any part thereof, 
and this eertificate shall be null, vold, and of no efCect." The seventh condi- 
tion Is: "Agents of the association are not authorized to malie, alter, or dis- 
charge contracts, or walve forfeltures. Inasmuch as œily the officers at the 
home office of the association, In the clty of Cincinnati, hâve authority to 
détermine whether or not a eertificate shall Issue on any application, and as 
they act on the written statements and représentations hereinabove referred 
to, it is expressly understood and agreed that no statements, représentations, 
or information made or given by or to the person soliciting or talting the ap- 
plication for this eertificate, or to any other person, shall be binding on the 
assodation, or in any manner affect Its rights, unless such statements, repré- 
sentations, or information be reduced to writing, and presented to tue officers 
of the association, at the home office. In the application referred to." The 
eighth condition Is: "The by-laws of the assodation eonstltute a part of this 
eertificate." 

Article 25 of the by-laws of the association provided for an annual meeting 
in the state of New York, as follows: "A stated annual meeting of the 
members of this assodation shall be held within the county. In the state of 
New York, in whlch the principal office of the association in sald state Is 
located, on the second Monday in February in, each year. Notice of every 
such meeting shall be given to each dlrector, member, and pollcy holder, not 
less than five days before the meeting, by notice, by mail, or by advertlse- 
ments inserted in two newspapers of gênerai circulation,— one publlshed In the 
clty of Cincinnati, the other in said county in the state of New York. At 
such meeting a full and spécifie report of ail the assoelatlon's receipts and ex- 
pendltures of the preceding year sliall be submitted, together wIth a report 
of the proceedings of the members' annual meeting held at the home office. 
No other business shall be transacted at sald meeting." 

The évidence shows that John G. Greene died Insolvent, and that his wldow 
reeelved or Is likely to recelve nothing from the estate except the wldow's 
allowance of household furniture under the New York statute and a possible 
dower interest in one-thlrd of some wUd land In South Carollna, whlch is 
vvorth llttle, if anything. Greene's brothers and slsters numbered six, and 
ail but two lived with his mother at Gloversvllle, N. Y. The remalnlng two 
lived In Callfornia. Greene, during his life, contrlbuted to the support of his 
mother. Greene had no chlldren, though he and his wlfe had been married 
some 20 years. At the tlme of his death he was about 58 years of âge, and 
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hls wlfe was about 49. He dabbled In patents, and bas engaged In other 
spéculative enterprlses. He had given to hls wife a house in Sclienectady in 
which tbey lived, and upon wliicli there were two mortgages, aggregatlng 
about $3,700 at the time of his death. Hp owned real estate in New ïork, 
but It was mortgaged to its fuU value, and, wben sold, left notliing over the 
amount due on the mortgage. He made no will, though he executed a paper 
on Noyember 10, 1892, in the form of a wlU, but not legally witnessed, in 
which he left ail his property to hls beloved wife. If she survived him; if not, 
tben to his mother, and, in case of her dying before him, to his unmarried 
sisters. 

T. M. Hinkle, for plaintiff. 

C. D. Kobertson and M, L. Buchwalter, for the widow of John G. 
Greenp. 

!<'. J. Davidson, for the mother, brothers and sisters of John G-. 
Grreene. 

TAFT, Circuit Judge (after stating the facts). It is contended 
on behalf of the widow of John G. Greene, the insured, that the 
word "heirs" should be construed according to the laws of Ohio. 
If so, it is conceded that, as the insured left no children, she would 
take the entire fund, whether the word "heirs" is to be construed 
strictly,as meaning those who at his death would inherit real estate 
from the insured, or is to be taken as meaning those to whom personal 
property of the insured would be distributed if he died intestate. 
The administrator of Mary Greene, the mother of the insured (she 
having died since the beginning of this suit), and the brothers and 
sisters of the insured, contend that the word "heirs" is to be con- 
strued under the law of New York, and that, whether it is to be in- 
terpreted technically as those inheriting real estate, or only as 
next of kin, in either case, by the New York law, the widow, Sarah 
L. Greene, takes nothing. It is contended by the association (which 
bas paid Î1,000 to the widow) and by the widow that, even if the 
New York law is to eontrol the meaning of "heirs," the court must 
construe the word in accordance with that law to mean those to 
whom the proceeds of the policy would hâve gone had it been part of 
his estate and he had died intestate, and in that case by the intestate 
statutes pf New York the widow would receive a moiety of the pro- 
ceeds ofihe policy. 

The application was made and delivered to the agent of the Com- 
pany iû New York, and the certiflcate or policy was delivered by an 
agent of the company in New York to thé insured. AU payments 
were made in New York by the insured to an agent of the company, 
both those accompanying the original application and ail subsé- 
quent ones. Thèse circumstances, under the décision in Assurance 
Soc. V. Cleinents, 140 TJ. S. 226, 11 Sup. Ct. 822, might seem to jus- 
tify the conclusion that the contract, having been made in New 
York, should be construed by the New York law, and thus that the. 
word "heirs," within the intention of the parties, should be con- 
strued to be "heirs" as interpreted by the New York law, rather than 
as intei^preted by that of Ohio. I do not propose, however, to rest 
the décision in this case on its likeness to the case of Assurance Soc. 
Vi Cléments. There are some additional circumstances in this case 
which may, perhaps, distinguish this case from that. The policy 
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■vpas to be approved and îssued in Ohio. The policy was to be pay- 
able there. In cases where botb parties are interested in tbe con- 
struction of the insurance contracte, thèse circumstances are some- 
times regarded as important. 

But I do not think this a case for construing the tenns of a contract 
to reach the common intent of two parties, and it does not seem to me 
that the same rules apply. What we are construing hère is language 
of the insured designating the beneflciary of his bountyafterhisdeath. 
By the by-laws of the association he was given power to change this 
désignation at any time before his death. The association reserved no 
riglit or power to object to any désignation or change of désignation, 
provided the beneflciary named was within those classes of persons to 
whom, by statute, charter, and its own by-laws, the association was 
permitted to pay policies. Now, it must be conceded that, as those 
classes are limited by the law of Ohio, the terms used to describe 
them in the law must be construed according to the law of the 
State. Therefore the association had no power to agrée to pay pol- 
icies to any person not a member of the f amily of the insured or not 
•an heir of the insured, as "family" and "heir" are deflned by the law 
of Ohio. Within thèse classes, howeyer, the association was en- 
tirely indiffèrent who the designated beneflciary might be. It is 
conceded that each of the claimants at the bar is within the re- 
quirement of the statute of Ohio. Subject to the limitation of the 
statute, the construction of the language of the désignation be- 
comea solely a matter of determining the intent of the insured. In 
other words, the language is to be treated as of a testamentary char- 
acter, and is to receive, as nearly as possible, the same construc- 
tion as if used in a will under the same circumstances. Bolton v. 
Bolton, 73 Me. 299; Duvall t. Goodson, 79 Ky. 224-228; Mutual 
Ass'n T. Montgomery, 70 Mich. 587, 38 N. W. 588; Silvers v. Asso- 
ciation, 94 Mich. 39, 53 N. W. 935; Ohartrand v. Brace, 16 Colo. 19, 
26 Pac. 152; Phillips v. Carpenter (lowa) 44 N. W. 898. 

This désignation was made in New York, by one domiciled in 
New York, for distribution to his family, most of whom lived in New 
York. If we were construing this language as a clause in a will, 
whether the money bequeathed were payable in New York or Ohio, 
there can be no doubt that the word "heirs" would be construed un- 
der the New York law, because that of the domicile of the testator. 
Harrison v. Nixon, 9 Pet. 488; Anstruther v. Chalmer, 2 Sim. 1; 
Yates V. Thompson, 3 Clark & F. 544 ; Enohin v. Wylie. 10 H. L. Cas. 
1; Wilson's Trusts (Shaw v. Gould) L. R. 3 H. L. 55; Parsons v. Ly- 
man, 20 N. Y. 103; Freeman's Appeal, 68 Pa. St. 151. PoUowing this 
testamentary rule of construction, I hâve little difficulty in concluding 
that Greene intended that the language he used should be con- 
strued by the law of New York. Indeed, without the aid of author- 
ity, I should reach the same décision. Greene lived in New York, 
and ail the possible objects of his bounty lived there. Is it rea- 
sonable to suppose that he would use language to describe them, 
intending it to be interpreted by the law of some other state? I" 
eannot think so. Nor is there anything in the circumstances of 
his change of the beneflciary to lead to a différent resuit. If the 
79 F.-30 
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correspondence between the insured and tlie association at the time 
the beneficiary was changed is compétent, it shows that he wished 
the proceeds of the policy to go to his estate, for he used the words 
"heirs, administrators, executors, and assigns." To this the asso- 
ciation responded that the law of its création forbade a désigna- 
tion to his "estate," but that he might designate his "heirs," which 
he did. This shows that his purpose was to leave it to those to 
whom it would go, were it part of his estate and he were to die 
intestate, and he used the word "heirs" as most nearly accomplish- 
ing that purpose. Had he been permitted to designate his estate 
as the payée, certainly the proceeds of the policy would hâve been 
distributed under the New York law. May we not présume that, 
with the same purpose in view, he intended that the désignation he 
was permitted to make should receive a New York construction? 
The mère fact that he was cautioned that the Ohio law did not per- 
mit him to direct payment to his estate does not, it seems to me, 
show that he intended the words he used to receive an Ohio con- 
struction. He knew that the association did business outside of 
the State of Ohio. He knew that, so large was the number of New 
York certificate holders, the annual meeting of the association 
was held in New York. Was it not most natural for him to think 
that, so long as he designated persons within the limitation per- 
mitted by the Ohio law, the particular individuals named by him 
should be determined by giving to his language the meaning it would 
hâve at his home, where the money was ultimately to corne and 
where the beneficiaries lived? We can be certain that Greene regard- 
ed the proceeds of this policy as part of his estate which he was leav- 
ing to be distributed at his death; and we may be sure that he did 
not distinguish between language used in the désignation and that 
which he would hâve used in a will conceming his personal estate. 
In Mayo v. Assurance Soc, 71 Miss. 590, 15 South. 791, it was 
held that the proceeds of a policy of life insurance issued in New 
York, and payable to the heirs of the insured, who was domiciled 
in Virginia, were to be distributed under the laws of the latter 
State. In Association v. Jones, 154 Pa. St. 107, 26 Atl. 255, an as- 
sociation of Ohio, organized under exactly the same law as the 
complainant, issued a policy payable to the légal heirs of the in- 
sured, who was domiciled in Pennsylvania. It was held that the 
court must détermine who the légal heirs of the insured were by the 
law of his domicile, to wit, Pennsylvania. The court said (page 
108, 154 Pa. St., and page 255, 26 Atl.): 

"This contraet Is made wlth William D. Jones, of Phlladelphla, and It fixes 
hl9 domicile, and promises to pay the fund to his légal heirs. His domicile 
belng thus hère, a promise to pay to Ms légal heirs must be such as are de- 
termined by the Intestate laws of such domicile." 

In Association v. Jones, 154 Pa. St. 99, 26 Atl. 253, a policy was 
payable "to the devisees, or, if no will, to the heirs, of the said 
William Jones." The association was organized under the laws 
of Illinois. It was held that there was no disposition of the pro- 
ceeds of the policy by the will. It was held that the word "heirs" 
meant those distributees to whom personal property of the insured 
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would go if he died intestate. It was contended that thé words 
should be given efflect according to the law of Illinois, and as, by 
those laws, the busband's personal property would go to the widow 
in case of bis intestacy, she was entitled to the whole fund. Tbe 
court beld that, as the policy was issued to Jones as a citizen of 
Pennsylvania, the promise to pay to bis heirs must be treated as a 
promise to pay according to the intestate law of bis domicile, and 
that it was a case for tbe application of the common-law rule "that 
Personal property bas no situs, but f ollows the person of the owner, 
and is distributed according to the intestate laws of such owner's 
domicile." 

There are other cases in which the same resuit was reached, 
though no question seems to bave been raised on the point by coun- 
sel or considered by the court. Gauch v. Insurance Co., 88 111. 251 ; 
Britton t. Suprême Council, 46 N. J. Eq. 102, 18 Atl. 675. It may be 
noted, in connection with the two Pennsylvania cases just cited, 
that the policy in this case expressly insures the life of John G. 
Greene, of Schenectady, N. Y. I conclude, both on reason and au- 
thority, that the word "heirs," as used in the certiflcate or policy in 
the case at bar, is to be construed according to New York law. 

And what does the word "heirs" mean, according to the New 
York law, used in a policy of life insurance? It is well settled in 
many states that where "heirs" is used, in a will or other docu- 
ment having a testamentary effect, to designate persons who are to 
receive personal property, it shall be held to mean those persons 
to whom the personalty of the giver would be distributed if he were 
to die intestate. Of course, as already said, technically it means 
those who would inherit the giver's real estate in case of his in- 
testacy. But courts recognize that the word is given in common 
parlance — "ut loquitur vulgus" — a much wider meaning, and in- 
cludes ail those who would succeed, under the intestate laws of the 
state, to the enjoyment of the property in question. Association 
V. Jones, supra; McGill's Appeal, 61 Pa. St. 46; Eby's Appeal, 
84 Pa. St. 241; Sweet v. Dutton, 109 Mass. 589; Welsh v. Crater, 32 
N. J. Eq. 177; Freeman v. Knight, 2 Ired. Eq. 72; Croom v. Herring, 
4 Hawks, 393; Corbitt v. Corbitt, 1 Jones, Eq. 114; Henderson v. 
Henderson, 1 Jones (N. C.) 221; Alexander v. Wallace, 8 Lea, 569; 
Collier v. Oollier's Ex'rs, 3 Ohio St. 369; Doody v. Higgins, 2 Kay & 
J. 729. 

In the case of Tillman v. Davis, 95 N. Y. 17, a testatrix directed 
that the residuum of her estate should be divided into seven equal 
parts, and she devised and b.equeathed the parts to seven persons 
(naming them), respectively; "the heirs of any or either of the fore- 
going persons who may die before my said husband to take the 
share which the person or persons so dying would bave taken if 
living." It was beld by the court of appeals that "heirs" hère meant 
next of kin, but that it did not include the widow. The reasoning 
of Judge Earl, who delivered the opinion of the court, is avowedly 
at variance with that of the authorities cited above, but there are 
certain features of the case which distinguish it from that at bar. 
One is that the testatrix was using the word "heirs" to describe, not 
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her own next of kin, but those of one of her beneflciaries, and hence 
the court might justly say, as it did: "It is presumable that she was 
attached to the legatees named in those clauses by ties of affection 
or blood, and hence that she desired that the persons of the same 
blood, who might also be relatives of her blood, should succeed to 
the property," — and thus intended to exclude mère connections by 
marriage of the beneflciaries of her bounty. Again, the court points 
out that in this case, when the testatrix was writing her will, she was 
dealing with both real and personal property, "and she undoubtedly 
used the word 'heirs' to designate blood relatives, and in the same 
sensé, whether applied to real or to personal estate." Still, in 
spite of thèse distinctions, it must be conceded that, but for the 
later New York décisions, the broad language of this opinion in 
other parts would flx the law of New York as excluding from the 
meaning of the word "heirs," used to describe legatees of personal 
property, the widow of the testator. 

There are several earlier cases in New York which are relied on 
by counsel for the mother's administrator and the brothers and 
sisters. In Keteltas v. Keteltas, 72 N. Y. 312, it was held that a 
residuary bequest to his "next of kin according to the statute of the 
state of New York concerning the distribution of personal estâtes 
of intestates," in a will made before the testator was married, did 
not include his widow. In Luce v. Dunham, 69 N. Y. 37, a testator 
gave ail his real estate and |100,000 to his wife, and then gave 
the residuum of his estate to be divided among his heirs and next 
of kiti as provided by statute in cases of intestacy; and it was held 
that the word "heirs" was used with technical correctness, having 
regard to a possible acquisition of real estate before his death, and 
that the words "next of kin" did not include the widow. In Mur- 
dock v. Ward, 67 N. Y. 387, the testator bequeathed the residuum 
of his estate to his sons when they became of âge, and, in case they 
did not live to take, then "to be equally divided among and paid to 
the persons entitled thereto as their or either of their next of kin 
according to the laws of the state of New York, and as if the same 
were personal property and they or either of them had died intes- 
tate." It was held that under this the widow of a deceased son 
could not take any part of his share. The effect of thèse earlier 
décisions is to limit the meaning of "next of kin" to blood relations, 
and not to allow it to be enlarged to include the widow by accom- 
panying directions to follow the statute of distribution in case of 
intestacy;'; but they none of them deal with the meaning of the 
word "heirs," when accompanied by such directions, and used to 
indicate legatees of personal property. Still, the conclusion in 
Tillman v. Davis is based on thèse earlier cases, and they certainly 
indicate a tendency on the part of the New York court of appeals 
at that time to avoid giving the statute of intestacy fuU effect when 
there are any limiting words. 

The flrst indication of a disposition to relax the strict rule adopt- 
ed in the prior cases is found in Woodward v. James, 115 N. Y. 
346, 22 N. E. 150. There the testator left a brother; two half -sis- 
ters; nine nephews and nièces, children of a deceased brother, half- 
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brother, and half-sister ; and plaintifE, who was a grandchild of 
a deceased brother. After the death of bis wife, tbe testator 
gave the residuum to "bis légal heirs." It was beld that thèse 
words meant those who would take in case of intestacy, and in the 
proportions described, and that the remainder-men took per stirpes 
and not per capita, and that, as under the New York statute of dis- 
tributions représentation goes no further than brothers' and sis- 
ters' children, and tbe rule of intestacy applied to the quantity of 
interest to be taken, the plaintiff had no interest in the estate. 
This case certainly gave full effect to the statute of distribution, 
though the only words used were "légal heirs." The next case in 
New York was Lawton v. Corlies, 127 N. Y. 100, 27 N. E. 847. In 
this case the testator had nothing but personalty when be made 
bis will, and left nothing else on bis death. His will directed that 
bis estate should be divided among his "heirs at law, in accordance 
with the laws of the state of New York applicable to persons who 
die intestate." It was beld that the words "heirs at law" were 
not used in their strict légal sensé, but to indicate persons who 
would succeed to tbe property in case of intestacy; that it was the 
testator's intention that his real estate, if any, should be divided 
according to the statute of descente, and his personal property ac- 
cording to the statute of distributions; and, therefore, that the 
grand nièces and nephews were not entitled to sbare in the distri- 
bution of the estate, The court say (page 105, 127 N. Y., and page 
848, 27N. E.): 

•'While technical words In a wlU, wtien uncontroUed by the context, are 
presumed to hâve been used in their technical sensé, still the oontext may 
overcome the presumption, when it appears thereby and from extraneous 
facts of the kind aiready alluded to, that the testator used the words in their 
eommon and popular sensé. The context in the case In hand shows that 
the estate was to be divided in accordance with the laws of the state of 
New Yorli applicable to persons who die Intestate. The use d the word 
•heirs at law,' in such a connection, indleates, as we thinli, the 'légal heirs,' 
in the sensé of the persons who would legally succeed to the property in 
case of intestacy according to its nature or quality; the heirs at iaw talj- 
ing the realty and the next of Ijln the personalty. The cardinal idea seems 
to be that the division should be made in accordance with the statute in case 
of Intestacy." 

The court distinguisbes Luce v. Dunham, Keteltas v. Keteltas, 
and Tillman v. Davis, and then uses this language : 

"Ali thèse cases recognlze the principle that, where the context of the will 
shows that the testator used the word 'heirs,' or the expression 'heirs at law' 
or 'next of Isin,' in a sensé other than the primary légal sensé, the actual in- 
tention must prevail over the use of technical language. In every case, the 
aim was to get at the Intention, and, when that was found, not by conjec- 
ture, but by careful study of ail the provisions of the will, it was blindly 
followed. So in this case, after giving due force to the term 'heirs at law,' 
we think that the testator meant, as he said, that his property should be di- 
vided according to law, the same as if he had not made a will." 

The last case in New York, and the one more nearly like the 
one at bar, is that of Walsh v. Walsh, 143 N. Y. 662, 39 N. E. 21, 
where tbe court of appeals agreed to aiBnn tbe judgment of the 
suprême court in gênerai term on the opinion of that court. The 
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opinion of the gênerai term is found in 66 Hun, 297, 20 N. T. Supp. 
933. In that case, a bv-law of a mutual aid Society, like the com- 
plainant at bar, provided, in respect to the proceeds of the policy of a 
deceased member, that "in case of a failure of , or imperfect, désigna- 
tion, then the amonnt shall be paid to the légal heirs of the deceased 
member." The question was whether the widow could take un- 
der this provision. The court held, following Lawton v. Corlies 
and Woodward v. James, that "légal heirs" included ail those who 
would take such property in case of intestacy, and that, consider- 
ing the purposes of the association, they could not be limited in 
meaning to "next of kin." 

From this review of the New York cases, it is apparent that, 
whatever some of the language of the earlier cases, the meaning 
and scope of the word "heirs," when nsed to designate those who 
are to take personal property, either in a will or in any document 
having the same eflfect as a testament, are to be determined from 
the context and the circumstances. In the case at bar those guides 
leave no doubt in my mind that it was the intention of the insured 
to secure by his désignation that distribution of the proceeds of 
his policy which would take place in case of his intestacy, were 
it part of his estate. The circumstances of the change in the désig- 
nation, instead of showing a désire to exclude the widow from 
sharing in the proceeds of the policy, conflrm me in the view that 
he wished her, if living, to take under the statute of distribution 
in New York, rather than by spécial désignation. His will (so 
called) is not compétent évidence, but the correspondence between 
him and the association in regard to the désignation seems to me to 
be clearly so. It is the correspondence which really contains the 
désignation. What he wished was to make the policy part of his 
estate, probably for his own use during life, and, failing that, he 
used the word which came nearestto his purpose, and which would, 
as he supposed, make the proceeds take the course af ter his death 
which they would hâve taken were they his during his life. 

With this construction, we must refer to the statute of distribu- 
tion of New York to détermine how the money in this case must go. 
Paragraph 2, § 75, tit. 3, of chapter 6 of the statutes of New York 
on wills and decedents' estâtes (4 Rev. St. [8th Ed.] p. 2565) provides 
as follows: 

"That If tbe deceased leave no chlidren the widow shall take a moiety of 
the Personal estate." 

Paragraph 6 pro vides: 

"If the deceased shall leave no children and no représentatives of them, 
and no father and shall leave a widow and a mother, the moiety not dis- 
tributed to the widow shall be distributed In equal shares to his mother, and 
brothers and slsters, or the représentatives of such brothers and sisters." 

The decree of the court must be, therefore, an order distributing 
the proceeds of the policy, one-half to the widow, Sarah L. Greene, 
and one-half to be equally divided between the administrator of 
Mary Greene, the mother, and the brothers and sisters of John L. 
Greene, including, as one of the equally sharing distributees, the 
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son of his deceased sister. The widow, Sarah L. Greene, will, of 
course, be charged with the |1,000 already paid her by the com- 
plainant Tbe costs will be paid eut of the fund. 
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(Circuit Court of Appeals, Elghth Circuit. Marcli 22, 1897.) 

No. 832. 

1. Ratlroad Moktgaoes— Recbivbbs— Preferbntial Claimb. 

A claim for damages for death by the négligence of a railroad Company, 
occurring before the appointment of a receiver, is not a preferential claim, 
which is entitled to be paid out of the Income or the corpus of the mort- 
gaged property, to the exclusion of the mortgage debt. 

8. SaME — EXPENDIT0RES BY ReCKIVERS. 

Where a railroad mortgage authorlzes an expenditure of the Income by 
the trustée, when he should take possession, to sueh extent as he deems 
proper in improvements, and in purchases of rolllng stock and other neces- 
sary equipment and materials, a court appolnting a receiver In foreclosure 
proceedings may authorlze the receiver to make slmllar exi>enditures; and, 
where the plaintiffs In judgments agalnst the company for deaths by nég- 
ligence are claiming the right to a préférence out of current income beeause 
of such alleged diversion of income by the receiver, It will be presumed, in 
the absence of a showing to the contrary, that the expenditures complained 
of were sanctioned by the court. 
8. Same. 

Where a contract under whlch the railroad of one company was con- 
trolled by another company bound the controUing company to apply the 
income flrst to the payment of operating expenses, It only lies in the 
mouth of the owner of the road to complaln of a breach of that provision; 
aad such a breach does not constitute a diversion of funds that will en- 
title the plaintiffs in a Judgment for death by négligence, against the com- 
pany owning the road, to a préférence out of current Income as against 
mortgagees. 

4. Same. 

Where the plaintiffs In Judgments against a railroad company for deaths 
by négligence are claiming a préférence out of current incarne as against 
mortgage bondholders, on the ground that, when the accident occurred, the 
road was being operated by a company acting as the agent of the bond- 
holders, the latter assertion being a mère conclusimi of the pleader, and the 
facts on which it was based being too vague and gênerai to show wlth 
sufflcient certainty that it was well founded, the claim to a préférence on 
that ground must be denied. 

5. Bame. 

General Judgment creditors, whether their clalms arose out of contract 
or tort, are as much entitled as the mortgage bondholders to partlclpate in 
the distribution of surplus Income aceumulatlng in the hands of a receiver 
appointed at the instance of stockholders, before the income has been im- 
pounded by the mortgage bondholders; and. If there are équitable consid- 
érations giving the bondholders a better rlght, they must be shown by 
proper averment. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Colorado. 

W. H. Bryant (G. S. Thomas and H. H. Lee with him on the brief), 
for appèllants. 

E. E. Whitted (Henry W. Hobson with him on the brief), for ap- 
pellees. 
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Before SA^BOBN and THAYEE, Circuit Judges, and LOOB- 
EEN, District Judge. 

THAYEE, Circuit Judge. Ttis is an appeal from an order sus- 
taining a demurrer to an intervening pétition in an equity suit, 
and directing a dismissal of the same, on the ground that tlie 
averments tliereof did not entitle the interveners to the relief 
prayed for. Tlie facts disclosed by the intervening pétition (here- 
after termed tlie "complaiût") are substantially thèse: Addie 
Veatch and Emma Henderson, who are the appellants and inter- 
veners, respectively recovered judgments against the Union Pa- 
cific, Denver & Gulf Eailway Company (hereafter termed the '"Den- 
ver & Gulf Company"), on June 1, 1895, each judgment being for 
the sum of |5,000. The suits in which the judgments were obtained 
were brought to recover the damages sustained on account of the 
death of two persons, to wit, William E. Nye, who was the son of 
Addie Veatch, and Harry Henderson, who was the husband of 
Emma Henderson, both of whom were employés of the Denver & 
Gulf Company, the one being a flreman, and the other an engineer, 
and both of whom were killed on or about July 27, 1893, in a rail- 
road accident which occurred on the railroad of said Denver & 
Gulf Company, through its fault and négligence, by reason of the 
fall of a defective raiïroad bridge or trestle. The railroad of the 
Denver & Gulf Company was controlled by the Union Pacific Eail- 
way Company, under a contract with the former company, the 
terms of which are not shown. On or about October 12, 1893, 
succeeding the accident, receivers were appointed for the Union 
Pacific Eailway Company, who forthwith assumed charge of the 
Denver & Gulf Eailroad, as a part of the Union Pacific System, 
and operated it until December 18, 1893. At the latter date, in a 
suit which had been brought by John Evans, a stockholder of 
the Denver & Gulf Company, against said company, in the circuit 
court of the United States for the district of Colorado, Frank Trum- 
buU was appointed receiver of the latter company, and forthwith 
took possession of ail its property, and thereafter operated its road 
under said appointment until October 31, 1894, when he was fur- 
ther appointed receiver of the same property in a suit brought by 
the American Loan & Trust Company, as trustée of certain mort- 
gage bondbolders, against the Denver & Gulf Company, to f oreclose 
the Consolidated mortgage on its road. After the latter suit was 
brought, and on October 31, 1894, an order was entered in said 
suit consolidating it with the préviens suit which had been brought 
by John Evans, as a stockholder of the Denver & Gulf Company. 

The interveners based their right to an order directing Frank 
Trumbull, the receiver, to pay their judgments out of the funds in 
his hands, on flve différent grounds, which were stated in détail in 
the complaint. The flrst was, in substance, that, as the claims on 
which the judgments were founded accrued within a period of 90 
days before the Denver & Gulf Eailway flrst passed into the hands 
of a receiver, the claims should be treated as ordinary operating ex- 
penses, and paid in préférence to the mortgage bonds, which the 
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American Loan & Trust Company was seeking to coUect in its 
suit for foreclosure. Tlie second ground was that tlie holders of 
mortgage bonds, whose mortgage was being foreclosed by the 
American Loan & Trust Company, were, in légal effeet, operating 
the Denver & Gulf Railway when the injuries complàined of were 
sustained. In this behalf it was alleged, in substance, that the 
Denver & Gulf Company had issued stock to an amount exceeding 
132,000,000, and mortgage bonds in the sum of |15,801,000, for the 
purpose of defrauding the public, inasmuch as the aggregate value 
of its corporate property at the date of such issue did not exceed 
$15,000,000; that the Union Pacific Kailway Company had guar- 
antied the payment of said bonds, and had become the purchaser 
of said bonds to an amount exceeding |i2,000,000, and an owner 
of said stock to an amount exceeding $13,000,000, and had assumed 
the management and control of the railroad of the Denver & Guîf 
Company, with full knowledge that it could never pay operating 
expenses and the interest on its bonds. In view of the premises, 
the interveners charged that from the date of its organization, in 
the year 1890, until October, 1893, when receivers were flrst ap- 
pointed, the Denver & Gulf Railway was operated by the Union 
Pacific Railway Company for and in behalf of the mortgage bond- 
holders of the Denver & Gulf Company, and that said bondholders 
were responsible for whatever liabilities, whether for négligent 
acts or otherwise, had been incurred in the meantime. The third 
alleged ground of recovery was that between October 12, 1893, 
when receivers flrst took charge of the Denver & Gulf Railway, and 
October 31, 1894, when a receiver was appointed in the bondhold- 
ers' suit, a large sum of income had been received by the receiver 
from the opération of the road, which, in equity, ought to be ap- 
propriated to the payment of the interveners' claims. In this be- 
half the allégations were, in substance, that the Consolidated mort- 
gage in which the American Loan & Trust Company was named as 
trustée did not pledge, or attempt to pledge, the income of the 
mortgaged property for the payment of the bonds issued by the 
Denver & Gulf Company; that the bondholders had no claim on 
the income of the mortgaged property until they had actually taken 
possession of the property for a default, either in the payment of 
interest or principal of the mortgage debt; that prior to October 
31, 1894, when such possession was first taken, the said Frank 
Trumbull, acting as receiver in the stockholders' suit brought by 
John Evans, had realized from the opération of the railroad of 
the Denver & Gulf Company a sum exceeding $400,000, in excess 
of operating expenses, on which the bondholders had no claim; 
and that this sum should be devoted to the payment of the claims 
of gênerai creditors, and particularly to the payment of the in- 
terveners' judgments. The fourth ground of recovery stated in 
the complaint alleged a diversion of funds by the receiver, Frank 
Trumbull, to the préjudice of the interveners. In this behalf it 
was charged, in substance, that while the said receiver had been 
in charge of the mortgaged property, as receiver in the bondholders' 
suit, he had expended the surplus income, not in paying the in- 
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terest and principal of the mortgage debt, but in making perma- 
nent and costly improvements on the mortgaged property, and in 
the purchase of rolling stock. Because of such alleged diversion 
of funds, the interveners claimed that their judgments should be 
paid ont of cùrrent income. The flfth and last ground of recovery 
alleged a wrongful diversion of funds by the Union Pacific Eail- 
way Company during the period of its alleged opération of the 
Denver & Gulf Bailroad, prior to the appointment of receivers, on 
October 12, 1893. In this behalf, the allégations were, in sub- 
stance, that, under the contract between the Union Pacific Kailway 
Company and the Denver & Gulf Company for the opération of its 
road, the former company was in duty bound to apply the income 
from its opération — First, to the payment of operating expenses, 
and, second, to the payment of interest on bonds; that, instead 
of doing so, it had appropriated income, which should hâve been 
used for paying operating expenses, to making permanent improve- 
ments on the Denver & Gulf Eailroad, and to the payment of in- 
terest charges on bonds; that during the 90 days succeeding July 
27, 1893, when the accident occurred, it had thus appropriated 
about 1103,000, of which sum $93,000 had been expended in paying 
interest on bonds that were secured by an underlying mortgage on 
a part of the Denver & Gulf road, which was executed by a corpo- 
ration known as the Colorado Central Bailroad Company, and |10,- 
000 in making permanent improvements on the road. Because of 
such alleged diversion of income by the Union Pacific Railway 
Company, the interveners claimed that they were entitled to an 
order for the payment of their judgments ont of current income. 

In so far as the interveners' claims for allowances against funds 
in the hands of the receiver are based on the flrst ground above 
stated, they are concluded by the décision of this court in Trust 
Co. V. Eiley, 36 U. S. App. 100, 16 C. C. A. 610, and 70 Fed. 32, 
and the order applied for must be refused. We held in that case, 
after a review of ail the décisions, that a claim for damages for 
Personal injuries which were the resuit of a négligent act of the 
mortgagor company, committed before the appointment of a re- 
ceiver in a suit brought to foreclose a mortgage, is not a prefer- 
ential claim, which is entitled to be paid out of the income or the 
corpus of the mortgaged property, to the exclusion of the mortgage 
debt. We are -satisfled that the views expressed in that décision 
are sound, and fuUy sustained by the authorities cited. Without 
indulging in further discussion of the subject, therefore, we shall 
content ourselves with what was said in that case. 

Neither are we able to décide that the interveners showed that 
they were entitled to the relief prayed for by reason of the alleged 
diversion of income, described in the fourth and flfth paragraphs of 
the complaint. It appears from the allégations of the complaint 
that under the provisions of the Consolidated mortgage, in which 
the American Loan & Trust Company was named as trustée, the 
trustée was authorized, in case of a default occurring under the 
mortgage, to take possession of the mortgaged property; and, in the 
event of so doing, it was empowered, among other things, "to make 
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from time to time, at the expense of the trust estate, such repairs, 
altérations, additions, and improvements, as well in respect of the 
rolling stock and equipment as in respect of the railway, and to do 
ail such other things, as the trustée shall think proper to promote 
the interests which the holders of the bonds hereby secured hâve 
under this mortgage." The mortgage clearly authorized an expendi- 
ture of the income of the mortgaged property by the trustée when 
he should hâve taken possession of the property, to such extent as 
the trustée deemed proper in improving the property and in pur- 
chasing rolling stock and other necessary equipment and materials; 
and we perceive no reason why the court by whom the receiver was 
appointed might not authorize him to make similar expenditures, 
if it deemed the same necessary and proper. The complaint does 
not show that the expenditures alleged to hâve been made by the 
receiver subséquent to October 31, 1894, were unauthorized by the 
court under whose orders he acted; and, in the absence of such an 
averment, we must présume that they were duly sanctioned and ap- 
proved. Expenditures of income thus made cannot be regarded as 
a wrongful diversion of funds, such as will entitle the interveners 
to the payment of their judgments eut of the current income of the 
property, inasmuch as the daims upon which the judgments are 
founded were in no sensé of a preferential character. 

There is even less reason, we think, for holding that the alleged 
expenditures of income by the Union Pacific Railway Company prior 
to October 13, 1893, constitute a diversion of funds, which would 
hâve authorized the circuit court to direct the payment of the inter- 
veners' judgments out of current income. If no contract had existed 
between the Union Pacific Railway Company and the Denver & Gulf 
Company relative to the opération of the road of the latter company, 
it is obvions that the Denver & Gulf Company would hâve been at 
liberty to expend its income in improving and extending its road- 
bed, purchasing rolling stock, and paying its fixed charges. It 
could not hâve been said that it was guilty of any wrong in making 
such use of its income, in place of using it to discharge liabilities 
for injuries to persons or property. The Denver & Gulf Company 
is not hère complaining that the Union Pacific Railway Company 
has violated that provision of its contract for the opération of the 
Denver & Gulf Railroad which required the appropriation of the 
gross income, first, to the payment of operating expenses; and we 
think that it only lies in the mouth of that company to make such 
a complaint. We are unable to hold, therefore, that the breach of 
the provision of the alleged agreement in the respects stated in the 
complaint constitutes a diversion of funds, which entitles the in- 
terveners to relief in this proceeding, 

The second ground of recovery stated in the complaint, as hereto- 
fore explained, seems to be that, when the injuries were sustained 
on which the interveners' claims are founded, the Denver & Gulf 
Railroad was being operated by the Union Pacific Railway Com- 
pany as the agent of the bondholders, who are represented in this 
proceeding by the American Loan & Trust Company. It is char- 
ged, in effect, that, because of such opération of the road by an 
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agent of the bondholders, the latter are personally liable for the 
injuries in question, and cannot complain if the judgments are paid 
ont of the income of the mortgaged property as it is realized by the 
receiTer. But this charge that the Denver & Gulf Railroad was be- 
ing operated by the bondholders at the date above mentioned is a 
conclusion of the pleader, and the facts on which that conclusion is 
based do not warrant it, or, at least, they do not show with sufli- 
cient certainty that it is well founded. The facts alleged are that 
the Denver & Gruif Company was over capitalized; that it issued 
more stock and bonds than it was entitled to under the laws of 
Colorado ; that the Union Pacific Eailway Company guarantied the 
payment of the bonds, and purchased a large part of the same, and 
also became the owner of a large part of the stock of the Denver 
& Grulf Company; that a contract of some sort, the précise nature 
of which is not stated, was thereupon entered into between the 
Union Pacific Eailway Company and the Denver & Gulf Company, 
under which the former company practically controlled the manage- 
ment of the Denver & Gulf System; and that such contract was 
made by the Union Pacific Railway Company knowing that the road 
of the Denver & Gulf Company could not be made to pay operating 
expenses and fixed charges; and that the stockholders of the road 
could not hope for any return from their investment in the stock. 
The complaint does not show, however, that the bonds secured by 
the Consolidated mortgage were or are void, because the Union Pa- 
cific Eailway Company is alleged to hâve purchased said bonds to 
an amount exceeding |12,0OO,O0O, which implies that it paid value 
therefor to the mortgagor company. Neither does the complaint 
show that, at the date of the injuries complained of, the Union Pa- 
cific Railway Company continued to own the bonds which it had 
purchased and guarantied. The fair and reasonable inference is, 
we think, that, when the foreclosure suit was instituted, many, if 
not ail, of the bonds, had passed into the possession of innocent pur- 
chasers for value, who are now represented by the American Loan 
& Trust Company. Moreover, as the interveners' judgments were 
recovered against the Denver & Gulf Company, and not against the 
Union Pacific Railway Company, they must hâve alleged and shown, 
in the suits in which the judgments were recovered, that the Den- 
ver & Gulf Company was operating its road when the injuries com- 
plained of were sustained. In view of thèse considérations, we 
think that the allégations found in what is termed the second cause 
of action stated in the complaint are altogether insufScient to war- 
rant us in holding that the bondholders under the consolidated 
mortgage were in fact operating the Denver & Gulf Railroad when 
the injuries complained of were sustained, and that for such reason 
the interveners' judgments ought to be paid out of the current in- 
come of the mortgaged property. In our opinion, the complaint 
is too vague and gênerai, and does not state the necessary facts to 
justify such a conclusion. 

While we entertain the views heretofore expressed concerning the 
first, second, fourth, and flfth grounds of recovery or causes of ac- 
tion stated in the intervening complaint, yet we hâve ixot been able 
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to concur in the view which seems to bave been entertained by tbe 
circuit court respecting the third cause of action. In tliat para- 
graph of the complaint it was averred, as we hâve before said, that 
while the receiver operated the Denver & Gulf Eailroad under his 
appointment in the stockholders' suit brought by John Evans, and 
prior to the flling of the bill of foreclosure by the American Loan & 
Trust Company, he realized of net income, over and above operating 
expenses, a sum exceeding |400,000, to which the lien of the Consol- 
idated mortgage did not attach. If this be so (and for the purposes 
of this case the allégation must be taken as trne), we perçoive no 
reason why the interveners are not equitably entitled to hâve the 
whole or a part of their judgments paid out of the surplus income 
in question. It cannot be admitted that the mortgage bondholders, 
having no lien on the fund in question, are entitled to absorb the 
entire amount, to the exclusion of gênerai creditors. The claims 
of gênerai creditors whose demands, whether arising out of contract 
or tort, hâve been reduced to judgment, would seem to be as merito- 
rious as the claims of the mortgage bondholders, and as much en- 
titled as theirs to participate in the distribution of the surplus in- 
come which accumulated while the road was being operated by the 
receiver, at the instance of stockholders, before the income had been 
impounded by the mortgage bondholders. Sage v. Eailroad Go., 
125 U. S. 361, 378, 379, 8 Sup. Ot. 887. It may be that there are 
équitable considérations not disclosed by this record, which would 
alter the existing aspect of the case, and warrant the court in reject- 
ing the interveners' claims, even as against the surplus income 
which was realized by the receiver prior to October 31, 1894. If 
such considérations exist, they should be shown by the appellees 
by proper averment. We think that the demurrer was not properly 
sustained to the entire complaint, but that the appellees should 
hâve been required to answer as to the facts averred in the third cause 
of action. The order sustaining the demurrer to the intervening 
pétition, and directing a dismissal thereof, is therefore reversed, 
and the cause is remanded to the circuit court for further proceed- 
ings therein, not inconsistent with this opinion. 



JONES et al. v. GREAT SOUTHERN PIREPROOF HOTEL CO. et al. 

(Circuit Court, S. D. Ohlo. April 6, 1897.) 

l. FanERAi, Courts — Binding Effect of State Décisions. 

The raie that the décision of the highest court of a state passing upon 
the valldity of a state statute under the state constitution is binding upon 
the fédéral courts will not be applied in cases involving rights which arose 
under the statute prior to the décision of the state court; and the fédéral 
court will exercise an independent judgment. 

8. CONSTITDTIOSAI, Law— StATOTORY LiEN OF SOIÎOOSTEACTOR. 

A state statute (Rev. St. Ohio, § 3185a) giving subcontractors a lien 
wlthout regard to the state of the account between the owner of the build- 
ing and the principal contraetor, and which, in effect, requires the owner 
to pay to the subcontractor in money, in order to discliat-ge his lien, al- 
though he may hâve contracted with the principal to pay him by the trans- 
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fer of property, Interfères wlth the rlght of the owner to make hls own 
contracte, and la unconstltutlonal. 
8. FEDERAL Courts— CoNFLicTiNG State Décisions. 

The rule that, where there are confllcting décisions of a state court as 
to the construction or valldity of a state statuts, the early décisions wlU 
be followed by the federaJ courts as to ail rights accniing under them 
before the last décision, has no application where the later décision Is un- 
der an amendment of the statute, constltuting it a radical departure from 
prevlous législation. 

TMs was a suit in equity brought by Benjamin P. Jones and oth- 
ers against the Great Southern Pireproof Hôtel Company and oth- 
ers to foreclose a mechanic's lien asserted by the complainants as 
subcontraetors. 

Outhwaite & Linn, for plaintiffs. 

Ricketts, Black, Souffer, Mash & Lenz and Booth, Keating & 
Curtis, for défendants. 

SAGE, District Judge. The complainants sue to foreclose a 
mechanic's lien asserted by them, as subcontraetors, upon the hôtel 
building of the respondent the Great Southern Pireproof Hôtel 
Company, for certain materials furnished towards the érection of 
said building between the 16th of April, 1895, and the 29th of Jan- 
uary, 1896, under and by virtue of a written contract by and be- 
tween them and William J. McClain, principal contracter for said 
company in the érection of its building. The lien is asserted under 
and by yirtue of section 3184, St. Ohio, as amended, and section 
3185 of the Eevised Statutes as supplemented, April 13, 1894 (91 
Ohio Laws, 135). Section 3184 provides that "a person who per- 
forms labor, or furnishes machinery or material for constructing, 
altering or repairing" any structure mentioned in the section, in- 
cluding a house, mill, manufactory, or other building, "by virtue of 
a contract with, or at the instance of the owner thereof or his 
agent, trustée, contracter or sub-contractor, shall hâve a lien to 
secure the payment of the same upon such" house, mill, manufac- 
tory or other building, "and upon the interest, lease-hold or other- 
vï'ise, of the owner in the lot or land, on which the same may stand 
or to which it may be removed." 

The supplément to section 3185, designated as 3185a, provides 
that "in ail cases where the labor, material or machinery referred 
to in sections 3184 and 3185, shall be furnished by any person 
other than the original contractor with such owner, or his agent, 
or trustée, the lien shall not exceed the actual value of the labor, 
material or machinery so furnished, and the aggregate amount of 
liens for which the property may be held shall not, in the absence 
of fraud or collusion between the owner and original contractor, 
exceed the amount of the price agreed upon between the owner 
and original contractor for the performing of such labor and the 
furnishing of such material and machinery. Provided, if it shall 
be made to appear that the owner and contractor, for the purpose 
of defrauding sub-contractors, material-men, or laborers, fixed an 
unreasonably low price in the original contract for any work or 
material for which a lien is given under section 3184, the court 
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shall ascertain the différence between such fraudulent coDtract 
price and a fair and reasonable price therefor, and such sub-con- 
tractors and material-men and laborers shall hâve a liçn to- the 
amount of such fair and reasonable priée so ascertained." 

Section 3185 provides that "such person, in order to obtain such 
lien, shall, within four months from the time of performing such 
labor, or furnishing such machinery or material, flle with the re- 
corder of the county where the labor was performed, or the ma- 
chinery or material furnished, an afifidavit containing an itemized 
statement of the amount and value of such labor, machinery, or 
material," and other items and particulars not necessary to be hère 
quoted, "and the same shall be recorded in a separate book to be 
kept therefor, and shall operate as a lien from the date of the first 
item of the labor performed, or the machinery or material fur- 
nished upon or toward the property designated in the preceding 
section, and the interest of the owner in the lot or land on -which 
the same may stand, or to which it may be removed, for six years 
from and after the date of the flling of such attested statement. 
If an action be brought to enforce such lien within that time the 
same shall continue in force until the final adjudication thereof; 
and there shall be no homestead or other exemption against any 
lien under the provisions of this chapter." 

The respondents demur to the bill for insuffieiency. The demur- 
rer was argued solely upon the question of the constitutionality 
of the act of April 13, 1894; there being no objection to the bill on 
other grounds, The suprême court of Ohio, in Young v. Hardware 
Co., 45 N. E. 313, held that the act of April 13, 1894, «in so far as 
it gives a lien on the property of the owner to subcontractors, 
laborers, and those who furnish machinery, material, or tile to 
the contractor, is unconstitutional and void. AU to whom the 
contracter becomes indebted in the performance of his contract 
are bound by the terms of the contract between him and the owner." 
Much time in the argument was given to the discussion of the 
proposition that this court should foUow that décision, without ex- 
amining into the merits of the question, and that proposition is 
elaborately presented in the brief for the respondents. The ma- 
terial was furnished and delivered by complainants, and used in 
the construction of the hôtel of respondents, before the décision of 
Young V. Hardware Co. was announced. In Burgess v. Seligman, 
107 U. S. 32, 2 Sup. et. 21, the suprême court of the United States 
said: 

"When contraets and transactions hâve been entered Into and rlghts hâve 
acerued tliereon, und'er a partlcular state of the décisions, or when there 
bas been no décision of the state tribunals, the fédéral courts properly 
claim the right to adopt thielr own interprétation of the law applicable to the 
case, although a différent interprétation may be adopted by the state courts 
after such rights hâve acerued. But even In such cases, for the sake of har- 
mony and to avoid confusion, the fédéral courts wlU lean towards an agree- 
ment of views with the state courts, if the question seems to them balaneed 
with doubt. Actlng on thèse principles, founded as they are on comity and 
good sensé, the courts of the United States, without sacriflcing their own 
dignity as independent tribunals, endeavor to avoid, and in most cases do 
avoid, any unseemly conflict with well-considered décisions of the state 
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courts. As, however, the very object of glvlng to the national courts Jurla- 
dlction to admlnister the laws of the states, In controversles between citl- 
zens of différent states, was to eonstltute independent tribunals, which It 
mlght be supposed would be unatfected by local préjudices and seetlonal 
■views, it would be a dereliction of their duty not to exercise an Independent 
judgment in cases not foreelosed by previous adjudication." 

In Carroll Co. v. Smitli, 111 U. S. 556, 4 Sup. Ot, 539, the suprême 
court said: 

"That the décision of the hlghest court of a state, construing the constitu- 
tion of the state, Is not binding upon this court, as afïecting the rights of 
citizens of other states in litigation hère, when it is in coniiict with previous 
décisions of this court, and when the rights which it aflects hère were ac- 
quired before it was made." 

To the same eSect is Andersen v. Santa Anna Tp., 116 U. S. 356, 
6 Sup. et. 413. In Louisville Trust Co. v. City of Cincinnati, 22 
C. C. A. 334, 76 Ped. 296, the circuit court of appeals of this circuit 
held that: 

"Where a contract or obligation bas been entered upon before there has 
been any judieial construction of the state statute upon which the contract 
or obligation dépends, by the hlghest court of the state, a fédéral court, ob- 
taining jurisdiction of the question touehing the validity, effiect, or obligation 
of such a contract, will, whlle leaning to an agreement with the state court, 
exercise an independent judgment as to the validity and meaning of such 
contract, and will not necessarily follow opinions of the state court con- 
struing such statute, if such décisions be rendered after the rights Involved 
In the controversy originated." 

Counsel for respondents attempt to distinguish thèse cases, and 
especially Louisville Trust Co. v. City of Cincinnati, from the case 
now under considération, but I am not able to see that there is 
any material différence. It is true that in Louisville Trust Co. v. 
City of Cincinnati the question was whether the statute was ap- 
plicable, and not whether it was valid. The gist of the fédéral 
cases cited is that, under the circumstances stated, the fédéral 
courts will not apply the ordlnary rule that the décision of the hlgh- 
est court of a state, construing or passing upon the validity of a 
state statute, is binding. It will be necessary, therefore, to look 
into the question of the constitutionality of the statutory provi- 
sions involved, independently of the décisions made by the suprême 
court of Ohio. 

Section 3184, as amended, purports to give to a subcontractor a lien 
on the house, mill, manufactory, or building, to secure the payment 
of his claim for labor, machinery, or material. By section 3185a 
this lien is not to exceed the actual value of such labor, machinery, 
or material; and the aggregate amount of liens is not, in the a,b- 
sence of fraud or collusion between the owner and original contract- 
er, to exceed the amount of the price agreed upon between them for 
the performing of such labor and the furnisliing of such material or 
machinery. Thèse provisions are made irrespective of the state of 
the account between the owner of the building and the principal 
contracter. The owner may hâve paid in advance according to the 
terms of his contract, and, if so, he must, according to the statute. 
pay in addition the amount of the subcontractor's lien. If his con- 
tract with the principal contractor provide for payment, not in 
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money, but by the transfer of property, as land, he must neverthe- 
less pay in money to the subcontractor, in order to discharge his lien, 
the full amount thereof. It is my opinion that the suprême court of 
Ohio rightly held that this provieion is an interférence with the 
vested right of the owner to contract for his building upon the best 
terms possible, and that "if he can, by making a contract to pay in 
adYance, or by exchange of securities or other property, acquire his 
building cheaper than by contracting to pay after four months from 
its completion, he bas the inaliénable right to so acquire it, and to 
be protected in its enjoyment; and it is not within the power of the 
gênerai assembly to compel him to pay a higher price for his build- 
ing, for the protection of laborers and furnishers with whom he bas 
no contractual relation." This view is supported by the statement of 
the law in Overt. Liens, § 553, and by the foUowing authorities: 
The suprême court of Pennsylvania, in Waters v. Wolf, 162 Pa, St. 
153, 29 Atl. 646, held that a atatutory provision which made the writ- 
ten consent of the subcontractor necessary, in order to bind him by a 
stipulation in the contract between the original contractor and the 
owner that no mechanics' liens should be flled, was unconstitutional, 
in that it attempted to create a debt and give a lien therefor, against 
the express covenant in the contract; also, that a provision that the 
contractor should be the agent of the owner in ordering work or ma- 
terials, and that any subcontractor doing work or furnishing mate- 
rials should be entitled to a lien, notwithstanding any stipulations 
to the contrary in the contract between the owner and the contractor, 
unless such stipulation should be consented to by the subcontractor, 
was unconstitutional, because it attempted to frame a new contract 
and substitute it for the one made by the parties. The court said 
that the indefeasible right to acquire and possess property, and the 
right of freedom of contract in the acquisition and protection of prop- 
erty, necessarily included the right to make reasonable contracts for 
the improvement of property, and that a contract that no mechanics' 
liens should be flled was not unreasonable, as to either contractor or 
subcontractor. In Stewart v. Wright, 52 lowa, 335, 3 îf. W. 144, 
the court said: 

"If one should contract with a builder to erect a house, and agrée to pay 
him In advance, and eomply with his contract by making the payments, we 
very much question whether it is within the power of the législature to require 
that he shall be liable to pay for his building twice, by paying off claims of 
subcontractors who may assert liens after the payments bave been made." 

To the same eiïect, see John Spry Lumber Go. v. Sault Sav. Bank, 
Loan & Trust Co., 77 Mich. 199, 43 N. W. 778, where the court aaid: 

"That a mechanic's lien law enacted for the sole purpose of enabling stran- 
gers to the title to land to subjeet it to sale for obligations to which the owner 
never beeame bound, and in which he bas no part whatever, is unconstitu- 
tional, and leaves the law as It was before Its passage." 

That décision was quoted and foUowed in Mellis v. Eace, 78 Mich. 
80, 43 N. W. 1033; Snell v. Race, 78 Mich. 334, 44 N. W. 286. The 
suprême court of Minnesota, in Meyer v. Berlandi, 39 Minn. 438, 40 
N. W. 513, declared that, as liens are'incumbrances upon the own- 
er's property — 
79 F.— 31 



482 T9 FEDERAL RBPOETER. 

"It is fundamental that tliey can only be created by his consent or authorîty. 
No man can be ctepiived of bis property wlthout bis consent, except by due 
process of law. ïbe basis of tbe rigbt to enforce a claim as a lien against 
property Is the consent of tbe owner, and It is upon tbla principle alone tbat 
laws givlng liens to subcontractors are sustained." 

It is true that in Maliory v. La Crosse Abattoir Cîo., 80 Wis. 182, 
49 N. W. 1071, a statute similar to the Ohio statute under consid- 
ération was, by a divided court, held constitutional; but I am forced 
to the conclusion that the dissenting opinion in that case is the better 
statement of the law. See, also, Henry v. Rice, 18 Mo. App. 512; 
Renton v. Conley, 49 Cal. 187, where a statute similar to the Ohio 
statute was held invalid because it sought to hold the property for 
more than the contract price. There are décisions to the contrary, as 
cited in brief for complainants, but they only serve to emphasize the 
statement of the court in Burgess v. Seligman, Anderson v. Santa 
Anna Tp., and Louisville Trust Co, t. City of Cincinnati, supra, that 
it is the duty of the fédéral court to lean to an agreement with the 
State court, especially in cases of doubt. The reasoning of the cases 
which déclare statutes of the same character as the Ohio statutes 
invalid is, in my judgment, to be preferred to that of the courts which 
uphold such laws. 

Counsel for the complainants cite Winder v. Caldwell, 14 How. 434, 
and Purinton v. Hull of a New Ship, 2 Ourt 416, Fed. Cas. No. 
11,472, as fédéral décisions where a statute similar to the one com- 
plained of in this case was enforced. Those cases were decided on 
other points. In neither of them was the constitutionality of the 
act questioned by counsel or considered by the court. Cases are also 
cited for complainants which sustain the proposition that statutory 
liens may be created in favor of subcontractors. This proposition, 
generally stated, is undeniable. So long as such a statute does not 
interfère with the right of the owner to make contracts, there can 
be no question as to its validity. A lien law which only provides a 
statutory subrogation, and protects the same by a lien, only enacts 
and secures an.equity, and to such an enactment the owner of the 
property covered by the lien can make no valid objection. But in 
the case now under considération the objection is that the owner's 
right to make his own contracts is interfered with, and the objection 
is well taken. 

Référence is made by counsel for complainants to décisions by the 
suprême court of Ohio prier to that announced in Young v. Hard- 
ware Co., in cases which they claim involved the same principle of 
constitutional construction, and which are in conflict with that opin- 
ion. They urge that under thèse décisions, and under the law as 
understood and adjudicated then and until after the complainants' 
materials herein were fumished, the act complained of must neces- 
sarily hâve been held constitutional. Their proposition is that un- 
der such circumstances the rule is clear, not only that the United 
States court, in a case within its jurisdiction, will act independently, 
but that, if it finds that décisions do so conflict, it will follow the 
early décisions as to ail rights accruing under them before the last 
décision. In support of this' proposition, they cite Douglass v. Pike 
Co., 101 U. S. 677. But in that case the prior décisions were made 
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under the same act. Hère tLe décision in Young v. Hardware Co. 
is the first and only décision by tlie suprême court under the act. 
In Douglass v. Pike Co. the suprême court said : 

"After a statute bas been settled by judlcial construction, the construction 
becomes, so far as contract rights acquired under It are concerned, as mucb 
a part of the statute as the text Itself ; and a change of décision Is, to ail 
intents and purposes, the same, In its eflect on contracts, as an amendment 
of the law by means of a législative enactment" 

But hère the case arises under an amendment of the law, and net 
under a change of décision. Moreover, the amendment is a departure 
from ail previous législation by the state of Ohio npon the subject. 
Oounsel admit that there was no adjudication in Ohio of the exact 
point decided in Young v. Hardware Co. prior to that case, but they 
insist that the principles involved had been settled in many cases 
which were in effect, if not in words, overruled by that décision. 
Without stopping to cite and comment upon the cases referred to in 
support of this contention, it is sufflcient to say that their view, if 
adopted, would extend the rule laid down in Douglass v. Pike Co. 
beyond ail précèdent. The demurrer will be sustained, and the bill 
ând the cross bill of the respondents Sesman and Landis, to which 
also a demurrer for insufaciency was flled upon the same ground as 
those urged in support of the demurrer to the bill, will be dismissed. 



RHINO V. EMERY et aL 
(Circuit Court, S, D. Ohio, W. D. March 29, 1897.) 

No. 4,595. 

1, Eqtjitt— Négative Pleas. 

Négative pleas are permltted. 

2. Same. 

The averment of helrshlp In a blU présents a single Issue, and a plea 
framed to meet It Is not double, although it négatives two différent facts 
upon whlch the averment of helrshlp is based. 

8. Same. 

The averment In a piea that It Is not true that the complainant and oîle 
of the défendants are the "sole" helrs at law of a certain person contadns 
a négative pregnant, and is not good, there behig no déniai that they are 
helrs. 

4. Same. 

The averment in a plea that It Is not true that complainant and another 
are the helrs of a certain person is not good, unless supported by an answer 
denying the allégations of pedigree in the bill showing that they are helrs 
of the person lu question, on his maternai side. 

5. Same — Necessity for Answer m Suppoiit op Plea. 

Where the case of the complainant stands solely on the bare averment 
of a particular fact, without the avermeut of évidence in the bill to sup- 
port it, it is not neeessary for the défendant to file an answer in support 
of the plea. 

This was a suit in equity brought by Gustavus P. Rhino against 
Thomas J. Emery and others, seeking to hold the défendants, as trus- 
tées, to an accounting for certain real and personal property. 
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Thls case cornes on to be heard upon a plea to the amended blU. The com- 
plainant, Gustavus F. Rhino, avenlng that he is the heir and next of kln of 
one James Berry, seeks to hold the défendants, as trustées, to an accounting 
for certain real and personal property whlch he allèges in hls biU was obtained 
from James Berry by tbe fraud of William G. Boberts, one of the défendants, 
and whieh came Into the hands of the other défendants wlth notice of the 
fraud. The flrst part of the bill, in whlch the heirship of the eomplalnaat is 
set forth, is as foUows: "Gustavus F. Bhlno, of Hannibal, Missouri, and a 
citizen of the state of Missouri, brings this, hls bill, against Thomas J. Bmery 
and John J. Emery, of Cincinnati, Ohio, and dtizens of the state of Ohio; 
William G. Roberts, of Cincinnati, Ohio, and a citizen of the state of Ohio; 
and said William G. Koberts, trustée under the last will and testament of 
Eliza A. Berry; Sarah A. Weller, of Cincinnati, Ohio, and a citizen of the 
state of Ohio; and M. E. Sperry, of Minneapolis, Minnesota, and a citizen 
of the state of Minnesota. And thereupon your orator complalns, and says 
that one James Berry intermarried -wlth one Eachel Rolston; and that there 
was bom of said marrlage three chlldren, to wlt, James Ben-y, an only son, 
and two daughters, Nancy Berry and Betsy Berry; and that the said Nancy 
Berry and Betsy Berry both died without Issue; and that the said James 
Berry, the son of the said James Berry and Eachel Berry (whose maiden 
name was Rolston), intermarried with one Eliza A. Ehino, a daughter of 
Abram Rhino and Catherine Rhino (whose maiden name was Catherine Boyd); 
and the saJd James Berry, who intermarried with Eliza A. Rhino, as aforesaid, 

departed this life, testate, In Hamilton oounty, Ohio, on the day of 

, A. D. 1864, leaving, him surviying, his relict, Eliza A. Berry, and two 

chlldren born of the marriage last aforesaid, to wit, a son, James Berry, and 
a daughter, Kate E. Berry, as hls next of kin and sole heirs at law; and the 
said Kate E. Berry intermarried with one Robert Brady, whom she survived, 
aurt (lied testate, without issue, July, A. D. 1882: and the said Eliza A. Berry, 

relict of the said James Berry, died testate, on the day of — — , A. D. 

1886; and the said James Berry died intestate, without issue, and unmarried, 
May 13th, A. D. 1891; and at the time of the death of the said .James Berry, 
last aforesaid, to wit, on the 13th day of May, A. D. 1891. the blood of the 
Berrys and Rolstons, his ancestors on the paternal Une, became extinct. And 
your orator further says that, at the time of the death of the said James 
Berry, the son of James Berry and Eli^a A. Berry, aforesaid, to wit, on the 
ISth day of May, A. D. 1891, your orator, Gustavus F. Rhino, and the de- 
fendant M. E. Sperry, were the nearcst of kin and sole heirs at law of the 
said James Berrj', last aforesaid, of the name or family of Rhino; that is to 
say, your orator was the only son, and the said M. E. Sperry was the only 
daughter, of John Rhino, a son of Abram Rhino and Catherine Ehino, whose 
maiden name was Catherine Boyd, as aforesaid, whioh said .John Rhino, then 
deeeased in his lifetime, was the brother of the said Eliza A. Berry, a daughter 
of the said Abram Ehino and Catherine Rhino, whose maiden name was Boyd, 
as aforesaid, and which said Eliza A. Berry was the mother of the said James 
Berry aforesaid, who died May 13th, A. D. 1891; so that your orator, 
Gustavus F. Ehino, and the said défendant, M. R. Sperry, stood in the rela- 
tionship of flrst cousins to the said James Berry, deeeased, as aforesaid, and 
so your orator, as heir at law and next of kin, became entitled upon the death 
of the said James Berry, on the 13th day of May, A. D. 1891, as aforesaid, to 
one moiety of the estate, real, personal, and mixed, of whicli the said James 
Berry was seised of or entitled to at his death, by virtue of the statute in such 
case niade and provided; the other chlldren of the said Abram Rhino and 
Catherine Ehino, whose maiden name was Boyd, as aforesaid, to wit, Jeffer- 
son Rhino, who In his lifetime was a brother of the said Eliza A. Berry and 
Prudence Ehino, who In her lifetime was a sister of the said Eliza. A. Berry, 
having each departed this life without leaving any lawful issue." To the biil, 
Sarah A. Weller, one of the défendants, flled the following plea: "The said 
défendant, Sarah A. Weller, by protestation, not confessing or acknowledging 
ail or any -part of the matters or things in the said amended bill of complaint 
mentioned to be true in such manner and form as the same are thereln set 
forth and alleged, does plead thereto, and for plea says that, as she Is Inf ormed 
and believes, it is not true that at the time of the death of the James Berry 
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who died on May ISth, 1891, the blood of the Berrys and Rolstons, his àn- 
cestors on the paternal line, became extlnct, and that it is not true that, on 
tlie deatti of the said James Berry, the complainant and the said défendant 
M. E. Sperry were bis next of kin and hls sole heirs at law, ail which mattera 
and thlngs thls défendant avers to be true, and pleads the same to the said 
amended blU of complaint, and humbly craves the judgment of thls honorable 
court whether she ought to be compelled to make any further or other answer 
to the said amended bill of complaint." This plea was set down for argument 

David S. Hounshell and Harlan Cleveland, for complainant, 
Herbert Jenney and William Worthington, for défendants. 

TATT, Circuit Judge (after stating tlie facts). Three objections 
are made to the plea : First, that it is double, and présents two dé- 
fenses to the bill; second, that it contains a négative pregnant, in 
that it only dénies that the complainant, Bhino, and défendant 
Sperry, are sole heirs at law of the intestate, James Berry, but doea 
not deny that they are heirs; and, third, that the plea is not supported 
by an answer, as it should be. 

This is a négative plea. Such pleas are permitted. Mitf. Eq. PI. 
(Smith's Ed.) 270; 3 Brown, Ch. 489; 1 Madd. 194; 16 Ves. 264, 265; 
Sanders v. King, 2 Sim. & S. 277; Thring v. Edgar, 2 Sim. & S. 274. 
I do not think the plea is double. The plea is flied to traverse the 
averment of heirship. That présents a single issue, and the plea is 
framed to meet it. It does not introduce two différent défenses. 

The objection to the second averment of the plea, that it contains 
a négative pregnant, is well founded. It would be quite consistent 
with this averment if the complainant were an heir, and entitled to 
a share of the estate of James Berry. Therefore the second aver- 
ment in the plea is bad. It is bad for another reason. The bill seta 
eut a pedigree which shows that Ehino and Sperry are the sole heira 
of James Berry on his maternai side. It is with référence to this 
part of the bill that this averment of the plea is made and its mean- 
ing is to be construed. The averments of pedigree in the bill as to 
the kinship of Ehino and James Berry on the maternai side, if unde- 
nied, would defeat the plea in so far as the second averment in it is 
concerned. It follows that, if the second averment is to be relied on 
as part of the plea, it was the duty of the défendant to support it by 
an answer denying the allégations of pedigree in the bill by which it 
appears that Rhino and Sperry were the heirs and next of kin of 
James Berry on his maternai side. 

But it is well settled that a plea may be good in part and bad in part. 
Mitf. Eq. PI. (Smith's Ed.) 343; Story, Eq. PI. 692; Duncalf v. Blake, 
1 Atk. 52; Huggins v. Buildings Co., 2 Atk. 44; Beach, Mod. Eq. 
Prac. § 294; Kirkpatrick v. White, 14 Fed. Cas. 685. I may there- 
fore overrule so much of the plea as contains the second averment, 
and treat it as if the plea contained simply a traverse of the aver- 
ment in the bill "that at the time of the death of the James Berry 
who died on May 13, 1891, the blood of the Berrys and Rolstons, 
his ancestors on the paternal line, became extinct." This is the 
indispensable averment in the bill, upon which dépends the right 
of the complainant to assert any interest in the property made 
hère the subject of the controversy. There are no facts averred 
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in the bill which, if admitted, would defeat this négative aver- 
ment. Hence, under the modem rule, no answer is required to 
support such a plea. There is no averment of évidence in the 
bill tending to show that the blood of the Berrys and the Bolstons 
was extinct. The case of the complainant in the bill stands solely 
on the bare averment of this as a fact. In such a case, it is not 
necessary for the défendant to file an answer in support of the 
plea. 

Judge Wallace, in the case of Hilton v. Guyott, 42 Fed. 249, states 
the principle as follows: 

"The rule is that a défendant must answer as to facts which would be 
évidence to dispute the plea, but he is not required to answer to those things 
which may be well admitted ccmsistently with the bar pleaded. If he does 
not answer interrogatories npon the argument of the plea, every fact which 
they would tend to prove Is treated as proved In Impeachment of the plea. 
But if a plea sets up a défense which appears to be a good bar, notwlthstand- 
ing ail thèse facts are admitted to be true, It Is not necessary to support It by 
an answer." 

In Sims v. Lyle, 4 Wash. 0. C. 301, 22 Fed. Cas. 184, Mr. Justice 
Washington said: 

"If the plea be only to a part of the blU, the rest of the bill ought to be an- 
swered, or else the court would consider the parts not embraeed by the plea, 
or answered, as true. But there Is no Instance where the plea contains in It- 
self a fuU défense to the bill, that an answer Is necessary, unless It Is ren- 
dered so, In order to négative some équitable ground, stated in the bill for 
avoiding the effect of the anticipated bar." Story, Eq. PI. § 674; 2 Daulell, 
Cb. Frac. (Ed. 1840) pp. 115, 119-122. 

In Adams' Equity (Ed. 1890, p. 61) the statement of the rule is 
as follows: 

"It often happens, where a négative plea is used, that the bill contains al- 
légations in évidence of the disputed statement. In this case the plea of Its 
untruth will not protect from discovery of matters which would prove it true; 
and therefore thèse allégations must be excepted from the plea, and must be 
met by an answer In support." 

And again, on page 337: 

"In order, therefore, to avold such discovery, he must resort to a négative 
plea denying the allégations of partnershlp or heirshlp; and, until the validity 
of his plea is determined, he will be protected from giving discovery consé- 
quent on the allégation. It Is, however, very seldom that a pure négative plea 
can be made available; for, although It protects against discovery conséquent 
on the alleged equity, It does not protect against discovery required to prove 
it. If, therefore, there be any statements in the bill tending to prove the 
disputed allégations, distinct from such allégations Itself, the discovery asked 
on those pointe must be excepted from the plea, and must be given by an 
answer In support,"— eitlng Thrlng v. Edgar, 2 Sim. & S. 274; Denys v. Locock, 
3 Mylne & C. 205. 

I ought to add that the view expressed above with référence 
to the answer in support of the négative plea is not that which 
meets the approval of Prof. Langdell in his Equity Pleading. 
Langd. Eq. PL pp. 116, 117. He traces the erroneous view to the 
décision of Sir John Leach in Thring v. Edgar, 2 Sim. & S. 274, 
but he admits the case bas had its effect upon modem authorities, 
and that they support the conclusion I hâve stated above. See 
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Hunt V. Penrice, 17 Beav. 525; Young t. TVhite, Id. 532; Wilson 
V. Hammonds, L. K. 8 Eq. 323. 

The order of the court will be that the plea is overruled so far 
as the second averment is concerned, and is held good so far as 
the flrst averment is concerned, and the défendant is given leave 
to flie a replication. 



GAMBLE et al. v. CITY OF SAN DIEGO et ai. 
(Circuit Court, S. D. Oalifomia, March 22, 1897.) 

1. Abatbment— Pbndbncy op Anothbr Suit— Taxpaybrs' Suits. 

A pending suit by a nonresident taxpayer, In behalf of herself and ail 
other nonresident taxpayers, to annul a contraet made by the city, may 
be pleaded in abatement of a suit for the same objeet subsequently 
brolight in the same court by other nonresident taxpayers. 

2. Same— 8TATB and Fédéral Courts. 

A suit in a state court cannot be pleaded in abatement of a suit as to 
the same matter in a fédéral court. 
8. Courts — Conctjrhent Jurisdiction. 

Where a state court has flrst taken o^nlzance of a cause of wliicli 
that court and the fédéral court hâve concurrent jurisdiction, the fédéral 
court will dlsmiss a suit brought in that court as to the same matter, or 
suspend proceedings therein until the final action of the state court. 
4. Same. 

Where separate suits seeliing the same relief bave been filed in a state 
court and in a fédéral court on the same day, upon a motion in the fédéral 
court to suspend proceedings in the suit brought therein proof will be 
heard as to which suit was Instituted flrst. 

Works & Works, Works & Lee, and Trippet & Neale, for com- 
plainants. 

H. E. Doolittle, Gibson & Titus, and W. J. Hunsacker, for de- 
fendants. 

EOSS, Circuit Judge. This is a suit in equity, the bill in which 
was flied in this court August 27, 1896, net only on behalf of the 
complainants, but, according to its averments, on behalf of ail other 
property owners and taxpayers of the city of San Diego who are 
not citizens of the state of Califomia. The bill allèges, among 
other things, that the complainant William A. Gamble is a résident 
and citizen of the state of Ohio, and the complainant Elvira Oarver 
is a résident and citizen of the state of Massachusetts, and that ail 
of the défendants are résidents and citizens of the city of San Diego, 
state of California; that each of the complainants is the owner of 
real estate in the défendant city; that the amount of taxes that 
each of the complainants would be compelled to pay by reason of 
the levying of the taxes necessary to pay the principal and in- 
terest of the bonds mentioned in the bill will exceed the sum of 
$2,000, and that the property owners and taxpayers of the défend- 
ant city who are not citizens of the state of California number 
about 700, and each of them has a direct interest with the com- 
plainants in the relief sought by them; that the population of the 
défendant city has never at any time mentioned in the bill exceeded 
20,000 inhabitants; that the average daily consumption of water 
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by the city and its inhabitants, for ail purposes, during ail of the 
times mentioned in the bill, bas never exceeded 150 miner's inches 
of water per day; that the défendant city is now receiving, and since 
June 25, 1889, has received, its supply of water for ail purposes 
from the San Diego Water Company, a corporation organized un- 
der the laws of the state of California to supply and sell water to 
the city and its inhabitants for a compensation to be charged there- 
for as flxed by the législative branch of the city council from time 
to time as required by law; that the San Diego Water Company, 
for the purpose of carrying on its said business, secured from the 
city a franchise to lay and maintain in and along the streets, lanes, 
and alleys thereof its water mains and pipes, and to furnish, through 
such System, water to the consumers of the city, and at ail the 
times mentioned in the bill has furnished water to the city and 
its inhabitants for ail usef ul and necessary purposes ; that, in and 
by section 14 of article 11 of chapter 2 of the spécial charter of 
the city of San Diego, it is provided that ail ordinances incurring 
indebtedness or liability against the treasurer of the city must, 
before being passed by the common council, be presented to the 
city auditor, and, until he certifies in writing upon the ordinance 
that such indebtedness can be incurred without violation of the 
provisions of the charter, no further action shall be had upon the 
same by the common council; that on the 7th day of May, 1896, 
the common council of the défendant city, by ordinance adopted 
' by it, assumed and attempted to authorize the exécution by the 
mayor of the city of a certain contract on the part of the city 
with the défendant Southern California Mountain Water Company, 
a corporation organized under the laws of the state of California, 
which ordinance is set out in the bill; that thereafter, and on the 
9th day of May, 1896, the mayor of the city and the Southern Cal- 
ifornia Mountain Water Company, assuming to act in pursuance of 
that ordinance, entered into the contract which is set out in fuH 
in the bill; that on the 5th day of June, 1896, the common council 
of the city assumed and pretended to pass and adopt an ordinance 
calling a spécial élection submitting to the voters of the city the 
proposition of the incurring of a debt for the purpose of paying for 
the water rights, rights of way, distributing system, and other prop- 
erty mentioned and described in the contract between the city and 
the Southern California Mountain Water Company, which ordi- 
nance the bill sets out at large; that each and ail of the ordinances 
above mentioned were passed and adopted by the common council 
of the défendant city before and without obtaining the certificate 
of the auditor of the city upon such ordinance, or otherwise, that 
the indebtedness or liability created by such ordinance could be 
incurred without the violation of any of the provisions of the char- 
ter of the city; that the debt and liability sought to be created 
by virtue of the contract between tlie city and the Southern Cali- 
fornia Mountain Water Company could not be paid out of the 
revenue provided for the fiscal year of 1896, or for any of the 
years following; that at the time of the exécution of the contract 
there had been no assent of two-thirds of the qualified electors of 
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the citj Toting at an élection held for the purpose of obtaining their 
assent to the incurring of such indebtedness and liability; tbat on 
tbe 5th day of June, 1896, tbe common council assumed and pre- 
tended to pass an ordinance by which the common council assumed 
to proTide for the publication of the notice of a spécial élection 
to be held in the city on the 27th day of June, 1896, to vote upon 
the issuance of the bonds, amounting to |1,500,000, for the pur- 
poses specifled therein, which ordinance the bill sets out in full; 
that the clerk of the défendant city, in pursuance of the ordinance 
last mentioned, published a notice of such spécial élection, to be 
held in the city, for the period of two weeks prior to June 27, 1896, 
in the San Diegan Sun, the officiai newspaper of the city of San 
Diego; that on the llth day of May, 1896, the common council of 
the défendant city ordered and directed that the contract of May 9, 
1896, between the Southern California Mountain Water Company 
and the défendant city, and the plans and estimâtes of the engineer, 
be printed in book form, and copies thereof sent to the registered 
voters of the city; that the board of public works of the city caused 
the contract and plans and estimâtes to be published in book form, 
and thereafter, on or about June 10, 1896, the clerk of the défendant 
city, under and by virtue of the order of the common council, mailed 
and caused to be mailed a copy of the contract, plans, and estimâtes 
to the registered voters of the city, as directed by the council ; that 
in pursuance of the ordinance mentioned an élection was held in the 
city on the 27th day of June, 1896, at which élection the question of 
issuing bonds of the city in the sum of $1,500,000, for the purposes 
in the ordinances set forth, was voted upon, and was by the electors, 
as shown by the tally sheets of the élection, carried by a vote of more 
than two-thirds majority of the voters voting at the élection; that the 
proposition, as submitted to the voters of the city, was a joint propo- 
sition for the incurring of an indebtedness for the acquisition by pur- 
chase of the water, water rîghts, and other property, as shown by 
the ordinance, and the construction of a public improvement for the 
city, to wit, a distributing System, rights of way, and réservoirs, — the 
vote, as called for and given, being upon a proposition to incur an 
indebtedness for both such acquisition by purchase of said property 
and the construction of such improvement in the gross sum of 
11,500,000, and not separately. 

The bill further set out the form of the ballots submitted and voted 
at the élection, and alleged that, before the question of incurring the 
indebtedness was submitted to the vote as aforesaid, the common 
council of the défendant city had caused to be made what purported 
to be plans and estimâtes of the cost of the proposed improvement, 
but that the purported plans and estimâtes were not such in fact, for 
various reasons specifled in the bill. The bill further alleged that 
the contract between the défendant city and the Southern California 
Mountain Water Company was made and executed before the élec- 
tion was held, and without any notice given by the council inviting 
sealed proposais for furnishing the labor and ni.«terials for the pro- 
posed improvements, nor hâve such bids ever been made; that the 
notice given by the council of the spécial élection did not set forth 
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fully or correctly the purposes for which. the indebtedness was to be 
incurred, as required by law; that the purpose for which the in- 
debtedness was to be incurred was for the carrying eut of the con- 
tract between the défendant city and the Southern California Moun- 
tain Water Company, and the payment of the sums of money therein 
provided for, at the times and in the manner therein speciâed, and 
not otherwise, and that, unless enjoined from so doing by thia court, 
the common council and offlcers of the défendant city will use the 
money derived from the sale of the bonds in making the payments 
proYided for by the contract, and, in order to procure the voting of 
the bonds, it was represented by the défendants and others who sup- 
ported the measure at the poils that the contract was the one under 
which the money derived from the bonds would be expended, and 
copies of that contract were, by order of the council of the défendant 
city, mailed in printed fonn to the votera of the city, and represented 
it to be the basis for the proposed bonds, and the voter s were thereby 
induced to, and did, vote therefor, with the understanding and be- 
lief that the moneys to be realized therefrom would be used to 
carry out the contract, and would not otherwise hâve voted therefor; 
that the contract and the exécution thereof were unauthorized and 
in violation of law, and beyond the power of either the défendant city 
or the Southern California Mountain Water Company to make, for 
varions reasons stated in the bill; that since the élection was held, 
to wit, on the 23d day of July, 1896, an ordinance was passed by the 
council of the défendant city authorizing and ordering the issuance 
of the bonds, which ordinance is set out at large in the bill ; that the 
council of the défendant city and its mayor, treasurer, and auditor 
are about to, and will, unless enjoined by this court, issue the bonds 
of the city attempted to be provided for by the proceedings referred 
to, and will, unless enjoined by this court, use the proceeds of the 
sale of the bonds to carry out the contract of the défendant city with 
the Southern California Mountain Water Company. The prayer of 
the bill is that the contract be adjudged illégal and void, and that it 
be ordered surrendered for cancellation; that the défendant city and 
its ofûcers, and the défendant Southern California Mountain Water 
Company and its offlcers, be, each and ail, forever enjoined from set- 
ting up any rights, privilèges, or benefits under the contract; that 
the proceedings of the common council and mayor and other offlcers 
of the défendant city in the passage and approval of the ordinances, 
and the élection held thereunder to vote upon the proposition of the 
issuance of the bonds of the city, be declared illégal and void, and 
that the bonds in question, and ail the proceedings leading up to the 
voting thereof, and the issuance of such bonds, be decreed null and 
void; and that each of the défendants be restrained from taking any 
further action towards the issuance or sale of such bonds, or the 
carrying out of the contract in question; and for such other and fur- 
ther relief as in equity may seem just. 

Ail of the défendants except the Southern California Mountain 
Water Company joined in filing exceptions to the bill, and that Com- 
pany flled thereto separate exceptions, but of a similar nature. 
While thèse exceptions were under référence to a spécial master, ail 
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of the défendants except the Southern Calîfornîa Mountain Water 
Company moved the court for leave to flle two pleas to the bill, and 
on the same day the Southern Calif ornia Mountain Water Company 
made a separate but similar motion. In thèse pleas the défendants 
allège: That on the 29th day of June, 1896, one Albert Meyer, a 
property owner and taxpayer within the city of San Diego, Cal., 
flled his complaint in equity against ail of the défendants to the 
présent bill in the superior court of the county of San Diego, state of 
California. That thereafter, to wit, July 14, 1896, H.. I. Capron and 
O. M. Turner, résidents and taxpayers of the city of San Diego, by 
leave of the superior court of that county flled a complaint in inter- 
vention in the suit there brought, and on the 3d day of November, 
1896, R. Niccolls, Joseph Story, R. H. Dalton, H. Omerd, J. H. Smith, 
A. Overbaugh, Thomas J. Higgins, G. W. Magwood, Heber Ingle, 
George Nickson, J. A. P. Vawclain, J. H. Barbour, J. B. Hgoker, B. 
Kampling, Putnam Field, W. B. Norris, 0. Williams, John D. Parker, 
and E. H. Young, résidents and taxpayers of the city of San Diego, 
by leave of the superior court of San Diego county flled their com- 
plaint in intervention in that suit. That on the 30th day of June, 
1896, the San Diego Water Company, a corporation created and exist- 
ing under the laws of the state of California, a résident and taxpayer 
of the city of San Diego, exhibited its complaint in equity against 
ail of the défendants to the présent bill in the superior court of the 
said county of San Diego. That, in and by the several complaints 
and complaints in intervention mentioned, the plaintiflEs therein set 
f orth the same cause of action as is stated and set forth in the com- 
plainants' bill in the présent suit, and by the varions prayers of those 
several complaints and complaints in intervention the parties plain- 
tiff therein prayed the judgment and decree of the superior court of 
the county of San Diego, adjudging and determining that the con- 
tract executed by and between the city of San Diego and the Southern 
California Mountain Water Company, referred to and set forth in the 
complainants' bill of complaint in Uie présent suit, be declared nul! 
and void; that the défendant city, its oflQcers, and the Southern Cali- 
fornia Mountain Water Company, and its ofQcers, be, each and ail of 
them, forever restrained and enjoined from setting up any rights, 
privilèges, or beneflts under that contract, and from complylng with 
the terms thereof ; that neither the défendant city nor the Southern 
California Mountain W^ter Company had power or authority to 
enter into the contract; that the proceedings had by the common 
council of the défendant city and its ofiEicers in the passage and ap- 
proval of the ordinances mentioned and referred to in the complain- 
ants' bill in the présent suit, and the élection held thereunder, on the 
27th day of June, 1896, to vote upon the proposition of the issuance 
of the bonds by the city of San Diego, mentioned and referred to in 
the ordinances and in the bill of complaint in the présent suit, be de- 
clared illégal and void; that the bonds voted on the 27th day of June, 
1896, and ail proceedings leading up to the voting of those bonds 
and their issuance, be declared null and void; and that the superior 
court of San Diego county perpetually enjoin and restrain the de- 
fendants in those suits, and each of them, from taking any further 
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action towards tlie issuing or sale of the bonds or carryîng ont oî 
the terms of the contract; and for gênerai relief. That the défend- 
ants in the suit brought in the superior court of San Diego county, 
including the défendants to the présent bill, appeared and flled their 
several answers to each of the complaints and complaints in inter- 
vention, which put in issue the allégations thereof. That there- 
after, to wit, on the 21st day of September, 1896, ail of the suits so 
pending in the superior court of the county of San Diego came on 
regularly for. trial before that court, and by consent of ail of the 
parties thereto an order was made by the said superior court con- 
solidating ail of the aforesaid actions, and thereupon they were tried 
by the said superior court as one action, and witnesses for plaintiiïs 
and interveners therein and défendants therein were duly sworn and 
examined, and documentary évidence introduced by the respective 
parties upon the issues so made as aforesaid, and thereupon the Con- 
solidated action was submitted to the court for its décision, and on 
the 17th day of November, 1896, the superior court of San Diego 
county made and flled its décision in writing in favor of the défend- 
ants to the présent bill, and against the plaintiffs and interveners 
therein, and thereafter, to wit, on the 17th day of November, 1896, 
the said superior court rendered and entered its judgment in the 
Consolidated action, in accordance with its written décision, in favor 
of the défendants and against the plaintiffs and interveners therein. 
That no appeal has bëen taken f rom that judgment. That the tlme 
for appeal therefrom has not expired, but that the plaintiffs and 
interveners in the Consolidated action hâve already taken the pre- 
liminary steps to bave the judgment and the proceedings in that 
action reviewed on appeal by the suprême court of the state of 
California. That the rights and interests claimed and the relief 
sought by the complainants in the présent bill are the same rights 
and interests involved and the same relief sought in the said several 
suits in the superior court of the county of San Diego, state of Cali- 
fornia. AU of which matters and things the défendants to the prés- 
ent bill plead in abatement, and ask leave to file as a défense to the 
bill of the complainants herein. 

A separate plea filed by ail of the défendants jointly, except the 
Southern California Mountain Water Company, and also by that Com- 
pany as a separate and distinct plea, allèges: That on the 29th day 
of June, 1896, one F. S. Nicholson, a citizen of, the state of 'New York, 
and a property owner and taxpayer within the city of San Diego, 
state of California, exhibited her bill of complaint in this court 
against the défendants to the présent bill, on behalf of herself and 
ail other property owners and taxpayers of the city of San Diego 
who are not citizens of the state of California, to obtain a decree of 
this court determining and adjudging that the contract executed by 
and between the city of San Diego and the Southern California 
Mountain Water Company, referred to in the complainants' bill of 
complaint in the présent suit, be canceled and declared null and void, 
and that the défendant city of San Diego and its oÊQcers, and the 
Southern California Mountain Water Company and its oûicers, and 
each of them, be forever restrained and enjoined from setting up any 
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rights, privilèges, or benefits under the contract, or in carrying out 
the terras thereof ; that neither the city of San Diego nor the South- 
ern California Mountain Water Company had power or authoriLV 
to enter into the contract, and that the proceedings mentioned in the 
bill of complaint in the présent suit by the common council of the 
défendant city and its ofiicers in regard to the passage and approval 
of the varions ordinances mentioned in the bill herein, and the élec- 
tion held under those ordinances on the 27th day of June, 1896, to 
vote upon the proposition of the issuance of the bonds mentioned in 
the bill of complaint herein, be declared illégal and void; that the 
bonds voted on June 27, 1896, and ail proceedings leading up to the 
voting of the bonds and the issuing thereof, be declared null and 
void; that a writ of injunction be granted against the défendant city 
and its oflBcers, restraining and enjoining them, and each of them, 
from taking any further action towards the issuing and sale of the 
bonds; and for such other and further relief as the nature of the 
case should require. That on the 23d day of July, 1896, the said 
F. S. Nicholson exhibited to this court her amended complaint, 
wherein she set forth substantially the same facts as were stated in 
her original bill, and prayed the same relief asked in and by her 
original bill. That the cause of action and the relief sought by said 
Mcholson in and by her original and amended bills of complaint are 
the same as the cause of action and the relief sought by the com- 
plainants in the présent suit. That ail of the défendants to the 
présent suit, except the Southern California Mountain Water Com- 
pany, appeared and flled their demurrers to the amended bill of F. S. 
Nicholson, and also exceptions thereto, and the défendant Southern 
California Mountain Water Company flled separate but similar de- 
murrers and exceptions thereto, ail of which are still pending and 
undetermined. AU of which matter^ and things the défendants to 
the présent bill plead in abatement, and ask leave to file in défense 
thereof. 

Upon the coming on of the hearing of the motions for leave to flle 
thèse pleas, ail of the défendants thereto moved this court for an 
order dismissing the présent suit and discontinuing further proceed- 
ings therein, basing the motion upon the records and pleadings and 
files in the cause, and upon a certifled copy of the transcript on ap- 
peal to the suprême court of California in the case of Albert Meyer 
V. The City of San Diego et al., défendants, H. I. Capron, O. M. 
Tumer, R. Niccolls et al., intervenors, and upon certain admissions 
of counsel to the effect that the défendants and intervenors in the 
suit brought by Albert Meyer in the superior court of San Diego 
county had appeared in that suit prior to the institution of the prés- 
ent suit in this court. At the same time the complainants in the 
présent bill asked leave to flle an aflfldavit of John G. Capron, to 
which objections were interposed by the défendants to the présent 
suit. That alfldavit states, among other things: That on the llth 
day of December, 1895, the Consolidated Water Company, a corpora- 
tion orsranized and doins business under and by virtue of the laws of 
tne State of West Virginia, brought its suit in this court against the 
city of San Diego and certain of its oflicers, E. S. Babcock, and the 
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Southern California Mountain "Water Company, by bill in equity, 
chaxging, in substance and effect, that the city of San Diego was 
about to enter into a contract with tlie Southern California Mountain 
Water Company to purchase from that company a water right to 
1,000 inches of water, and for the construction of a distributing Sys- 
tem by the company for the city, and that, unless enjoined by this 
court, such contract would be made, and that the city was about to, 
and would unless enjoined by this court, issue and sell its bonds for 
the purpose of carrying out such contract and purchasing the said 
water right, and for the construction of said distributing system. 
That, at the time the bill of the Consolidated Water Company was 
filed, propositions had been made by the city of San Diego to the 
Southern California Mountain Water Company for the purchase of 
said water right and the construction of said distributing System, 
but no contract therefor had actually been made. That varions 
grounds were alleged in the bill brought by the Consolidated Water 
Company why such contract and the issuance of such bonds would 
be illégal and void and injurions to that complainant, — among others, 
that the making of such contract and the issuance of such bonds were 
beyond the power and authority of either the city of San Diego or the 
Southern California Mountain Water Company. And that this 
court was, in and by that bill of complaint, asked to decree: (1) That 
the making of the proposition to the Southern California Mountain 
Water Company, the acceptance thereof, and ail proceedings and 
acts of the common council of the city of San Diego relating thereto, 
were the resuit of, and brought about by, bribery and fraud, as in 
the bill in that case alleged, and that any contract made in pursu- 
ance thereof would be fraudulent and void; (2) that neither the city 
of San Diego nor the Southern California Mountain Water Company 
had power or authority to enter into the contract proposed to be 
made in pursuance of the proposition and its acceptance, and that 
any such contract, if made, would be void; (3) that the défendants to 
that bill, and each and ail of them, be enjoined from entering into 
the alleged proposed contract, or any contract of similar import, and 
from the submission of the question of issuing the bonds of the city 
to carry out any such contract, and from issuing or disposing of any 
such bonds or their proceeds, if voted, — and for such other and fur- 
ther relief as should to the court seem just and proper in the pr ém- 
ises. That thereafter, and on the 27th day of July, 1896, the Con- 
solidated Water Company made application to this court for leave to 
file a supplemental bill, and on the 14 th of August, 1896, by leave 
of the court flrst had and obtained, filed its amended bill in its suit, 
making parties complainant thereto, together with the original com- 
plainant, Constantine W. Benson and Henry Livesley Cole, and, after 
the filing of that amended bill, again made application to this court 
for leave to file a supplemental bill in connection therewith. That 
on the 19th day of August, 1896, the défendants in that action, being 
the same défendants now before the court in the présent suit, with 
the exception of E. S. Babcock, made a motion to strike from the 
files the said amended bill, filed their demurrer to the pétition there- 
for, and objected to the filing of the said last-mentioned supplemental 
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bill. That on the 2d day of September, 1896, the démarrer to the 
said amended bill, and motion to strike the same from the files, de- 
murrer to the said pétition for leave to file the supplemental bill, and 
objections to the filing thereof, were submitted to this court (Judge 
Wellborn presiding), and are still pending, under advisement. That 
in and by the said last-named supplemental bill, offered and proposed 
to be flled by the said complainants, it was alleged that, since the 
commencement of the original action by the Consolidated Water Com- 
pany, the city of San Diego and the Southern Califomia Mountain 
Water Company had, as was alleged in the original bill that they 
would do unless enjoined by the court, made and enter ed into a writ- 
ten contract for the purchase by the city from the Southern Cali- 
fomia Mountain Water Company of a water right to 1,000 inches of 
water, and the construction of a distributing System for the city, and 
that the city had passed and adopted an ordinance calling an élection 
to submit to the voters of the city a proposition to issue bonds in the 
sum of 11,500,000 to carry out the terms and provisions of said con- 
tract And that it was alleged in said supplemental bill that the 
said proposed contract was illégal and void, for certain reasons in 
said bill set forth, and that the proceedings for the issuance of such 
bonds were illégal and void, for reasons therein set out. And that 
it was alleged both in the original and amended bills in the suit of 
the Consolidated Water Company, and the supplemental bill pro- 
posed to be flled therein, that the bonds proposed to be issued would 
be illégal, and would, if sold to innocent purchasers, burden the 
property owned in the city of San Diego, including the property held 
as security for the bonds of the San Diego Water Company owned by 
the Consolidated Water Company, with heavy and illégal taxes for 
40 years to corne, depreciate the same in value, and work the com- 
plainants irréparable injury. And that the prayer for relief in said 
proposed supplemental bill was as follows: 

"Wherefore, your orators pray that they be granted the relief prayed for In 
thelr amended original blU hereln, and that the said city and Its offlcers, made 
défendants hereln, be perpetually enjoined from Issulng or selling the bonds as 
the resuit of said élection, and from paylng any money for the dellvery of any 
bonds to the said Southern Califomia Mountain Water Company or any one 
else on aecount of said contract, or in pursuance of or as performance or part 
performance thereof; that said contract and proceedings for the issuance of 
said bonds be declared Illégal and void, and that the said Southern Califomia 
Mountain Water Company be requlred to dellver up said contract for cancella- 
tlon; and that the same be by this court canceled and annulled." 

The proffered affldavit of Oapron further states that the cause of 
action set forth in the original bill flled by the Consolidated Water 
Company, and in its amended bill, and the supplemental bill sought 
to be flled by it, and the grounds upon which it was in those plead- 
ings claimed that the proceedings of the common council of the city 
of San Diego were illégal and void, and the relief sought therein, were 
the same as in the présent suit. The proffered affidavit of Capron 
further states: That on the 29th day of June, 1896, one F. S. Nichol- 
son flled her bill of complaint in this court against ail of the défend- 
ants named in the bill of the Consolidated Water Company, except 
E. S. Babcock; the, object thereof being to hâve set aside and de- 
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clared void the contract entered into between the city of San Diego 
and the Southern Califomia Mountain Water Company, and to enjoin 
the common council of the city from issuing the bonds of the city for 
the purpose of carrying out that contract; the grounds for the relief 
asked being, in substance, the same as some of the grounds set forth 
in the Mil of complaint of the Consolidated Water Company. That 
in and by the Meholson bill the complainant prayed the court for a 
writ of injunction against the city of San Diego and its offlcers, re- 
straining them from taking further action towards the issuance or 
sale of the bonds, and the use of any money derived from the sale 
thereof in the construction of waterworks or the acquisition of water 
rights, réservoirs, réservoir sites, meter-house sites, and rights of 
way, of and from the Southern Calif ornia Mountain Water Company, 
and further prayed as follows: 

"(a) That the proceedings heretofore had by sald eommon couneil, the mayor, 
and other offlcers of said city in the passage and approval of said ordinances 
aod the élection held under sald ordinances to vote upon the proposition of the 
Issuance of the bonds of sald city, as set orat in said ordinances, for the sum 
of $1,500,000, be declared Illégal and vold. (b) That the said pretended con- 
tract between sald city and the Southern Califomia Mountain Water Company, 
as set out in Exhibit 6, upon the final hearlng be declared and deereed to be 
null and void, and that said city and said water company be perpetually en- 
joàned from carrying out the terms of sald contract." 

That thereafter, and on the 9th day of July, 1896, the above-named 
Oonstantine W. Benson and Henry Livesley Cole filed their pétition 
in said suit for leave to intervene, and presented therewith their 
complaint in intervention, in which the same grounds for the setting 
aside of the contract and enjoining the issuance of the bonds were 
set forth as were contained in the amended bill in the suit of the Con- 
solidated Water Company, and the same relief was asked for therein. 
That thereafter, and on the 23d day of July, 1896, the complainant 
in the suit, by leave of the court, filed her amended bill, setting forth 
more fully and in détail the same cause of action, and asking for the 
same relief, as in her original bill. That the défendants to the suit 
demurred to the pétition of the said Benson and Cole to intervene, 
and also filed exceptions to the amended bill of complaint of the 
complainant, and also a demurrer to the bill of complaint, and that 
on September 7, 1896, the several exceptions to the bill were referred 
to à master, and that ail of the matters above mentioned are still 
pending in this court and undisposed of. That in each and ail of the 
cases above mentioned the défendants thereto hâve contended and 
maintained that this court has no jurisdiction thereof, on the ground, 
in the case of the Consolidated Water Company, that necessary and 
indispensable parties résident within the state were not made par- 
ties to the suit, and, in the case of Nicholson, tliat the amount in con- 
troversy was not sufficient to give the court jurisdiction, and that the 
question raised as to the jurisdiction of the court in both of those 
suits is still under advisement and undetermined. That the suit of 
Albert Meyer, mentioned in the pleas in abatement in this suit of 
fered to be filed, was commenced in the state court on the 29th day 
of June, 1896, being the same day on which the bill of complaint of 
the said JSTicholson was filed in this court. That other taxpayers 
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mentioned in the proposed pleas in abatement made application for 
leave to intervene in that suit, wàicli was allowed, and their com- 
plaints in intervention duly flled. That the San Diego Water Com- 
pany brought its action in the state court on the 30th day of June, 
1896, as set forth in the proposed pleas in abatement, and that there- 
after those cases were Consolidated and tried together in the state 
court. That on the lOth day of August, 1896, the plaintiff Meyer 
moved the state court for a change of the place of trial thereof, in sup- 
port of which he flled a certain affldavit, setting out grounds upon 
which it was claimed that the presiding judge of that court was dis- 
qualified, and that he was joined in that motion by the interveners in 
the suit, upon the same grounds, who also flled an affidavit in support 
thereof, and that the motions for a change of the place of trial were 
by the court denied. ITie proposed afQdavit of Capron, for the pur- 
pose of showing the disqualification of the presiding judge of the 
state court in which the Consolidated cases were tried, also sets out 
varions grounds upon which it is claimed by counsel for the complain- 
ants that judge was disqualifled from trying the cause. 

In support of the contention of counsel for the défendants to the 
présent suit that the cause of action hère involved is not the same as, 
but is entirely separate and distinct from, that involved in the suit 
heretofore brought and now pending in this court by the Consolidated 
Water Company, the défendants flled an afBdavit of the city clerk of 
the défendant city, in which he states: That he is now, and ever 
since the Ist day of May, 1893, bas been, such clerk. That in the 
month of December, 1895, pursuant to instructions from the common 
council of the city of San Diego, Edwln M. Capps, city engineer of that 
city, prepared plans and estimâtes of the cost of a water right to 1,000 
inches of water, to be acquired by thecityfrom the Southern Califor- 
nia Mountain Water Company at a point near the Upper Otay Eeser- 
voir Site, located in the county of San Diego, and also estimâtes of the 
cost of the acquisition by the city of that réservoir and dam site, con- 
taining 423.13 acres, and also of the acquisition by the city of a right 
of way 20 feet wide from that dam site to the eastern boundary limits 
of the city, and a right of way 20 feet wide, within the limits of the 
city, for a pipe Une by which to distribute such water to the city and 
its inhabitants. That on the 16th day of December, 1895, an action 
entitled "The Consolidated Water Company, Complainant, v. E. S. 
Babcock et al.. Défendants," was commenced in this court for the pur- 
pose of having declared illégal and void the proposition set forth on 
page 26 of the bill in that action, or any contract which might be 
based thereon. That on the 27th day of August, 1896, the présent 
suit was commenced, by the terms of the bill in which action the com- 
plainants therein sought to hâve the contract mentioned and de- 
scribed therein, between the city of San Diego and the Southern Cal- 
ifornia Mountain Water Company, annulled and set aside, and de- 
clared illégal and void. That the proposition mentioned on page 26 
of the bill in the case of The Consolidated Water Company v. E. S. 
Babcock et al., upon which that action is based, is an entirely différ- 
ent, separate, and distinct proposition and cause of action from that 
upon which the présent suit is based. That the proposition, as it 
79 F.— 32 
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appears upon page 26 of the bill in the Consolidated Water Com- 
pany's case, was a preliminary report by the joint water company 
committee of the common council of the city of San Diego, and that 
afterwards, pursuant to instructions by the common council, the said 
city engineer prepared plans and estimâtes for the purpose of deter- 
mining the cost to the city of constructing and acquiring the property 
embodied therein. That thereafter such plans and estimâtes, after 
being prepared by the engineer, were adopted by the common council, 
and thereafter a contract for the purpose of acquiring the property 
embraced in that proposition was prepared and furnished to the 
council of the city, and thereafter the proposed contract came on reg- 
ularly for hearing before the council, as a committee of the whole, on 
the 7th day of February, 1896, and upon such hearing the proposition, 
in its entirety, was defeated, and not adopted, and that the same 
never bas since been taken up or considered by the council. That 
thereafter, pursuant to instructions from the council, the said en- 
gineer prepared plans and estimâtes of the cost of the acquisition by 
the city of the real property and water right described in the contract 
mentioned in the présent suit, and the construction of the pipe line 
and distributing System therein mentioned. That the proposition 
which was defeated, and has never been adopted by the common coun- 
cil of the city, was the proposition upon which the Consolidated 
Water Company's case was based, and is entirely separate and dis- 
tinct from tiiat upon which the présent suit is based, and especially 
so in thèse particulars: That the proposition upon which the Con- 
solidated Water Company's case was based included the acquisition 
by the city of the following described real property: 

"AU that land contained In the county of San Diego, state of Californla, 
constitutlng the Upper Otay Eeservolr Site and the Upper Otay Dam Site, 
located In sections 24, 25, and 36 of township 17 south, range 1 west, and sec- 
tions 19 and 80 In township 17 south, range 1 east, San Bernardino merldlan, 
consisting of 423.13 acres. Also, a right of way from the said dam site to the 
eastern boundary limlts to the city of San Diego, 20 feet in wldth, for a pipe 
Une. Also, a pièce of land along the Une of said right of way, west to the west 
line of Sweetwater valley, 150 feet square, commencing at a point on the north 
line of lot 13 of Bncanto, 325 feet west from the northeast corner of said lot 
13, thence running south 160 feet, thence west 150 feet, thence north 150 feet, 
and thence east 150 feet; also a pièce of land located in said county of San 
Diego, commencing at a point south 24° and 30' west 1,458 feet from the south- 
west corner of section 30, township 17 south, range 1 east, San Bernardino 
meridian, thence south 150 feet, thence west 150 feet, thence north 150 feet, 
thence east 150 feet to the point of beginning; and also a right of way there- 
from 50 feet wlde, south 33° west to the 120-foot contour Une of the said 
TJpper Otay Réservoir Site; and also a right of way 25 feet in wldth from the 
said last-mentioned pièce of land 150 feet square to the northern boundary 
line of the Janal Eancho, thence west along said boundary line to the 120-foot 
contour Une of the said Upper Otay Réservoir Site." 

— That the estimâtes of the said city engineer for the said described 
property were about 115,000, and that none of the said property is 
embraced or included in the proposition upon which the présent suit 
is based. That the proposition upon which the Consolidated Water 
Company's case is based included also the building of a dam on 
the said Upper Otay Dam Site 120 feet high, and sufiicient in ca- 
pacity to form a réservoir to impound 632,448,000 cubie feet of 
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water. That the building of such dam involved an expense of from 
1275,000 to 1300,000, and is not included or mentioned in tlie propo- 
sition upon which the présent suit is based. That tlie proposition 
upon which the Consolidated Water Compauy's case is based also 
included the building of a dam by the Southern California Mountain 
Water Company at either the Barrett Dam Site or the Morena Dam 
Site, in said county of San Diego, of a sufflcient capacity to impound 
at the Barrett Dam Site, above the 80-foot contour Une, 632,448,000 
cubic feet of water, and at the Morena Dam Site, above the 30-foot 
contour line, a dam of suflQcient capacity to impound 632,448,000 
cubic feet of water, while the proposition upon which the présent 
suit is based does not provide for aiiy dam to be built at Barrett's 
Dam Site at ail. That the proposition upon which the Consoli- 
dated Water Company's case is based was to acquire a water right 
from the Southern California Mountain Water Company, at a point 
east of the Upper Otay Keservoir Site, of 1,000 inches of water, 
from an artiflcial aqueduct, for the sum of $485,000, while the propo- 
sition upon which the présent suit is based is to acquire from the 
Southern California Mountain Water Company a right to 1,000 
inches of water several miles nearer the city of San Diego, and at 
a much higher élévation, for the sum of |727,579. That the propo- 
sition upon which the Consolidated Water Company's case is based 
provided that the dam to be constructed at the Upper Otay Dam 
Site, and the pipe line to be built by the city, should cost $1,075,000, 
while the proposition upon which the présent suit is based provides 
that the pipe line to be constructed by the city shall cost only 
$767,421. 

In respect to the suit commenced in this court by the Consolidated 
Water Company on the llth day of December, 1895, it is enough 
for the proper disposition of the motions in the présent suit to say 
that that suit, having been commenced long prior to the making 
of the contract or the doing of any of the acts for the annulment of 
which the présent suit was brought, in the nature of things, did 
not and could not embrace, as part of its subject-matter, the con- 
tract and proceedings involved in the présent suit; for no such con- 
tract was then in existence, and, as a conséquence, no act had been 
done in pursuance thereof. The suit brought by F. S. Nicholson 
in this court on the 29th day of June, 1896, was a suit by a non- 
resident taxpayer of the city of San Diego against the identical de- 
fendan^ts who are défendants to the présent suit. The acts consti- 
tuting the alleged cause of action in that suit are the same acts of 
which complaint is made in this suit, and the same relief is prayed 
for in both suits. Manifestly, therefore, the Nicholson suit may be 
properly pleaded in abatement of the présent one, if the complain- 
ants in this suit are so far parties to that one as to be bound by any 
judgment that may be rendered therein. It is important, there- 
fore, to inquire whether they will be so bound. As has been seen, 
that suit was brought by the complainant on her own behalf, and 
on behalf of ail other property owners and taxpayers of the city of 
San Diego who are not citizens of California; and, like the présent 
suit, its main purpose was to obtain a decree of this court adjudg- 
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ing null and void the contract entered into between the city of San 
Diego and the Southern California Mountain Water Company, and 
ail proceedings thereunder. The grieyances complained of by her, 
on her own behalf and on behalf of ail other property owners and 
taxpayers of the city who are not citizens of California, are identical 
with the grievances complained of by the complainants in the prés- 
ent suit, and are common to ail other property owners and tax- 
payers of the city similarly situated. The complainant in the Nich- 
olson suit may therefore be justly and properly regarded as repre- 
senting a class, ail of whom will be concluded by whatever judg- 
ment may be rendered therein. "The rule is well established that 
where the parties interested are numerous, and the suit is for an 
object common to them ail, some of the body may maintain a bill on 
behalf of themselves and of the others, and a bill may also be 
maintained against a portion of a numerous body of défendants rep- 
resenting a common interest." Story, Eq. PI. §§ 97, 98; Smith v. 
Swormstedt, 16 How. 288, 302; Brown v. Trousdale, 138 U. S. 389, 
11 Sup. et 308; 1 Freem. Judgm. § 178; 2 Black, Judgm. § 584; 
Harmon v. Auditor, 123 111. 122, 13 N, E. 161; Sabin v. Sherman, 
28 Kan. 289; State v, Chester & L. E. Co., 13 S. C. 290. But while 
the défendants are entitled to plead in abatement of the présent 
suit the one heretofore brooght and now pending in this coxirt for 
the same cause against the same défendants, it is well settled that 
they cannot plead in abatement of the suit hère the suits brought 
in the superior court of San Diego county by Albert Meyer against 
the same défendants, and for the same cause. Stanton v. Embrey, 
93 U. S. 554; Gordon v. Gilfoil, 99 U. S. 169, 178; Sharon v. Hill, 
22 Fed. 28; Pierce t. Feagans, 39 Fed. 587; Eawitzer v. Wyatt, 40 
Fed. 609; 1 Beach, Mod. Eq. Prac. § 303. 

In addition to the motions already considered, ail of the défend- 
ants to the présent suit move the court to dismiss it, and to discon- 
tinue further proceedings therein, upon the ground that the supe- 
rior court of San Diego county flrst acquired jurisdiction of the 
parties and subject-matter of the controversy. If the record showed 
such to be the fact, this court would not hesitate to grant the mo- 
tion, or at least to suspend further proceedings in the suit hère 
until the final action of the state court; for I conceive it not only to 
be settled, but rightly settled, that, where two or more courts haye 
concurrent jurisdiction, the one which flrst takes cognizance of a 
cause has the exclusive right to entertain and exercise such juris- 
diction, to the final détermination of the action and the enforce- 
ment of its judgment and decree. Sharon v. Terry, 36 Fed. 337, 
354; Sharon v. Sharon, 84 Cal. 424, 430, 23 Pac. 1100; Taylor v. 
Taintor, 16 Wall. 366; Works, Courts, p. 68; Foley v. Hartley, 72 
Fed. 570, 573; Hughes v. Green, 75 Fed. 691; Hatch v. Bancroft- 
Thompson Co., 67 Fed. 802; Bank v. Herrenden (N. Y. App.) 4 
N. E. 332; Freem. Judgm. (4th Ed.) 118a, It needs no argument to 
show that the rule stated is vital to the harmonious movement of 
courts of concurrent jurisdiction, exercising their powers within 
the same sphères and over the same subjects and persons. It is 
nowhere made to appear, however, that the suit brought by Meyer 
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against the défendants to the présent suit în the superior court of 
fc^an Diego county was instituted prior to the commencement of the 
Nicholson suit in this court. It does appear that both of those 
suits were commenced on the same day, to wit, June 29, 1896, but 
which one was ârst commenced nowhere appears. For this rea- 
son the court will withhold a ruling upon the motion to dismiss the 
présent suit and to suspend further proceedings therein, with leave 
to the respective parties to introduce proof in respect to that ques- 
tion of fact. 

The affidavit of John G. Capron, sought to be filed by the com- 
plainants on the hearing of the présent motions, containing, as it 
does, attaclis upon the qualiâcation of the judge of the superior 
court of San Diego county who tried the consolidated case in that 
court, will net be allowed to be filed herein. With the qualifica- 
tion or disqualification of the judge of the state court this court has 
nothing whatever to do. A disqualification of the jndge in no re- 
spect afifects the jurisdiction of the court. 

Orders will be entered (1) denying the application of the com- 
plainants to file the aflBdavit of John G. Capron; (2) allowing the 
défendants hereto to file their pleas setting up the suit heretofore 
brought by Nicholson against the same défendants for the same 
cause in abatement of the présent suit; (3) denying the application 
of the défendants hereto for leave to plead in abatement of the 
présent suit the suit brought by Albert Meyer against the same 
défendants for the same cause in the superior court of San Diego 
county; and (4) continuing under advisement the motion of the 
défendants for the dismissal of the présent suit and the discon- 
tinuance of proceedings herein, with leave to introduce further proof 
upon the point indicated. 
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(THOMPSON, Intervener). 

(Circuit Court, N. D. Califomia. March 15, 1897.) 

Watbr Compactes— Prioritt op Scrip oveb Mortgage Lien. 

Scrip Issued by a water Company in payment of claims for labor fur- 
nished for construction or repair, which stipulâtes that it is accepted for 
the purpose only of being used in payment for the purchase of a permanent 
water right, "and not as a claim against the company for any other pur- 
pose whatever," Is a floating right, not yet attached to any spécifie prop- 
erty, and, in the absence of a showing by the holder that he has land along- 
slde the canal or ditch, and that the ditch has arrived opposite his land, 
accompanied by an offer of the scrip in payment for the permanent water 
right, it cannot be recognized to the préjudice of a prior mortgage lien by 
decreeing a conveyance of a water right, or by proviâing in the decree tliat 
the holder shall be paid that amount of the scrip out of the proceeds of the 
sale of thp ditch property in advance of the mortgage, or by decreeing that 
It shall be recognized as a subsisting right by the purchaser of the property. 

Scrivner & Schell and John B. Hall, for complainant. 
Budd & Thompson and W. M. Cannon, for J. C. Thompson, inter- 
vener. 
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MOEROW, District Judge (orally). This is an intervention of 
J. C. Thompson for the spécifie performance of certain contracts for 
water riglits. The petitioner allèges, among other things : 

"Tàat the défendant, thp Woodbridge Canal & Irrigation Company, on and 
for a long time prior to tliR flrst day of October, 1894, was the owner of, and 
In the possession of, and operating, the System of canals and dltehes described 
In the amended blU of complaint on file herein, référence to which for more 
particular description is hereby made. That the défendant, the Woodbridge 
Canal & Irrigation Company, continued to be the owners of, and in the posses- 
sion of, and to operate and carry on, construct, and maintain, the System of 
canals and dltehes described In the complaint, until this honorable court, on 
the 3d day of October, 1894, took possession of ail the property of the said 
défendant, the Woodbridge Canal & Irrigation Company, by the appointment 
of a receiver, who then took, and ever slnce has had and now has the charge, 
oontrol, and possession of, ail the property of said corporation. That prior 
to the time that said receiver took possession of the property of said corpora- 
tion, the said corporation, the Woodbridge Canal & Irrigation Company, at 
varions times, which are hereinafter fully set forth, for value received, made, 
executed, and delivered to the parties hereinafter named, and of whom your 
petitioner Is the assignée, certain scrlp, true copies of which are hereinafter 
fully set forth in this pétition, which said scrlp was issued in payment for 
work, labor, and materials done and furnlshed by the varions persons, assign- 
ors of your petitioner named herein, and which said scrip was issued and was 
to be received by the company for the purchase of permanent water rights 
f rom said Woodbridge Canal & Irrigation Company, and was aecepted by your 
petitioner's asslgnors for such purpose, and to be applled in the purchase of 
water rights from the said Woodbridge Canal & Irrigation Company. That 
heretofore, to wlt, on the 30th day of July, 1892, the Woodbridge Canal & 
Irrigation Company issued and delivered to Byron D, Beckwith, for value re- 
ceived, that certain scrip No. 3, In words and figures folio wing, to wlt: 'No. 
3. Office of the Woolbridge Canal & Irrigation Oo. $400.00. San Francisco, 
Cal., July SOth, 1892. This Is to certify that this scrlp will be taken by the 
Woodbridge Canal & Irrigation Company for the amount of four hundred dol- 
lars ($400.00) from Byron D. Beckwith or his assigns. In payment for any 
debt or debts due or to become due by hlm to this company, for the pittchase 
of permanent water rights (but not for rentals or Interest), at the time he shali 
présent the same properly Indorsed to the San Francisco office of this company. 
And the said Byron D. Betiwith accepts the same for such purpose, and such 
purpose only, and not as a clalm against this company for any other purpose 
whatever.' " 

It appears, further, by the allégations of the bill, that this scrip 
was assignée and set over to John C. Thompson, the petitioner. 
The intervention refers, in the same language, to a number of other 
instruments of the same character. The dates, numbers, and sum 
total of thèse certificates are as f ollows : 

July 30, 1892, 14 contracts $ 5,200 00 

May 31, 1893, 2 " 100 00 

Oct. 80,1893, 1 " 662 50 

Feb. 9, 1894, 10 " 2,313 09 

Feb. 27, 1894, 2 " 200 00 

July 9, 1894, 2 " 100 00 

Aug. 4, 1894, 6 " 2,259 20 

Aug. 7, 1894, 1 " 23 42 

Sept.11,1894, 1 " 132 45 

39 contracts $10,991 26 

— without interest. 

The pétition concludes as f ollows: 
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"That the action aboTe entltlefl was brought by the Atlantic Trust Company, 
a corporation, against the sald corporation the Woodbridge Canal & Irrigation 
Company, to foreclose a certain deed of trust upon ail ot the said canal and 
other property of sald défendant corporation, and that said deed of trust was 
given and exeouted to seeure the payment of certain bonds issued by the de- 
fendant corporation. That said deed of trust Is set out in full in the amenfled 
blll of complaint In sald action, and Is hereby speclally referred to and made a 
part of thls pétition. That the défendant In sald action, the Woodbridge Canal 
& Irrigation Company, falled to appear in said action or to plead thereln wlthln 
the time allowed by law and the rules of thls court, and the plaintlfC has, by 
reason of defendant's sald default, entered a judgment pro confesso against 
said défendant, That a final Judgment and decree wlU soon be entered In sald 
action foreclosing ail defendant's rlghts In and to said property, and the whole 
thereof, and ordering and directing a sale of ail of sald property pursuant to 
sald decree. That In and by sald decree and foreclosure sale défendant 'wlll 
be foreclosed of ail rlght and Interest In sald property, and wlll be unable to 
honor the sald scrlp above set ont, and that said scrlp wlll thereby become 
valueless, unless the same is enforced against the property of sald company 
by thls honorable court That before the fillng of thls pétition, and after the 
assignments aforesaid, the petltioner, belng désirons of purchasing from sald 
défendant permanent water rlghts in said canal System, and the water thereof, 
tendered to the sald recelver ail of the sald water scrlp, and demanded that sald 
reoelver Issue, grant, and transfer to the petltioner water rlghts In and to the 
water of said canal and branches on lands wlthln the flow of the water of sald 
canal, but said recelver refused, ever sinoe has refused, and stiU refuses, to 
eomply with sald demand, or to recognlze sald serip In any manner whatsoever, 
although sald recelver had and has it In hls power to eomply wlth sald demand, 
as petltioner is Informed and verlly belleves. That petltioner and hls assigna 
hâve duly done and performed ail the obligations of sald scrlp contracta on 
thelr part to be done and performed, and are now ready and willlng to de- 
llver up said scrlp to said receiver, or to deposlt the same In court, in payment 
for permanent water rights, as aforesaid, and to do and perform any and ail 
other acts and thlngs necessary or proper to be done or performed by them In the 
premises. That certain of the sald scrip bears interest upon its face value at 
the rate speclfled thereln, to be payable In permanent water rlghts In the same 
manner as provided In sald scrlp for the rédemption thereof." 

The pétition then prays : 

"That a decree be entered directing the sald recelver to sell and convey 
to petltioner permanent water rights in the sald canal System and property 
equal In value to the face value of the sald scrlp wlth accrued Interest, and 
that he, the said recelver, make, exécute, aeknowledge, and dellver to sald 
petltioner good and sufflclent grants and deeds of conveyance of said perma- 
nent water rlghts, and that sald recelver recelve the said scrlp in full payment 
for sald water rlghts, and that he be further ordered to place petltioner In 
possession thereof. Petltioner further prays that hls rights and equiUes under 
said water scrip be fuUy Investigated and adjudicated by thls honorable court, 
and that petltioner be adjudged to hâve a decree of spécifie performance against 
said receiver, and against ail the parties to sald action, and that thls honora- 
ble court, in Its final Judgment and decree in sald action, recognlze the peti- 
tioner's rights under sald scrlp, and order and decree that sald scrlp shall 
constitute a permanent charge on the sald property for permanent water 
rights, and that ail purehasers of sald property and canal System, under fore- 
closure sale or otherwlse, shall take the sald property and System subject 
to the sald charge, and the rlghts and equlties of petltioner imder sald scrip; 
and that It be further adjudged In sald decree that sald scrip, or the water 
rights Issued thereon, shall be as valid and bindlng as against any purehasers 
of sald property under the process of thls court as It is against the sald de- 
fendant, the Woodbridge Canal & Irrigation Company." 

This pétition was amended in i:he following particulars; that is, 
particnlars that are essential to he considered upon this question: 
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"Petitloner avers that the said scrip, and each pièce thereof, was Issued and 
Executed by sald corporation to the above-named parties for worlî, iabor, and 
services tlieretofore done and performed by tliem for said corporation, and 
upon ttie canal System and property of said corporation; that said worli, Iabor, 
and services were and are of the reasonable value of the amounts menfioned 
and set ont In each of said scrip contraets, respectively; that the indebteQness 
created by sald corporation for said worls, Iabor, and services was for the 
necessary current expenses Incurred by sald défendant corporation in the 
opération of sald canal System and property, and for the necessary current 
expenses Incurred by said corporation in preservlng said canals and caiial Sys- 
tem, and contributed largely to the advantage of the Iwndholders of said de- 
fendant, and sald work, Iabor, and services were essentiaJ to the conservation 
and préservation of the property of said défendant above and in the amended 
bill of complaint herein deseribed, and to the seeurity of defendant'g bond- 
holders, and were necessary to keep said canal property and system a go- 
ing eoncem. Petitloner further avers that ail the ineome from said canals 
and ditches durlng the tlme of Its opération, and during the time of the em- 
ployment of petltioner's assignors, was dlverted from the payment of the 
wages of your petltioner's assignors to the permanent Improvement and 
equipment of said canals and canal System, and to tlie payment of the in- 
terest due to the bondholders of said corporation aforesaid. Petitloner, in 
addition to the prayer of his pétition herein, further prays this honorable 
court that If said court cannot equitably enforce the said scrip against said 
property as permanent water rlghts, then, and In that event, this court will 
adjudge that sald scrip and claims be preferred over the elalms of the mort- 
gage bondholders, and paid ont of said property, and the proceeds of any 
sale thereof, in advance of and in préférence to the claims of said mortgage 
bondholders." 

The petitioner refers to the amended complaint, and makes the 
amended complaint a part of the pétition. The original bill of 
complaint was filed October.3, 1894, and the amended bill Decem- 
ber 16, 1895. By référence to the amended complaint, it is found 
that the bill is for the foreclosure of a mortgage to satisfy the 
payment of certain bonds which hâve not been paid in accordance 
with their terms. Attached to the bill of complaint is the mort- 
gage. The material part of this mortgage is as follovirs: 

"Now, therefore, this Indenture wltnesseth, that for the purpose of securing 
the said bonds for $100,000, to be Issued as herein provlded for, and the inter- 
est thereon, according to the true Intent and meaning thereof, and also for 
and in considération of the premises, and of $10 to It In hand paid by the said 
trustée, at or before the exécution and dellvery of thèse présents, receipt 
whereof is hereby acknowlédged, the said Woodbridge Canal & Irrigation Com- 
pany bas bargained, sold, granted, conveyed, asslgned, and set over, and by 
thèse présents does bargain, sell, grant, convey, assign, and set over, unto 
the said Atlantic Trust Company, as trustée, Jts successors and assigns, the 
entire corporate property of said Woodbridge Canal & Irrigation Company, 
and ail its lands, tenements, heredita,ments, privilèges, franchises, rlghts of 
way, flowage and riparian rlghts, easements, and flxtures, now owned or 
hereafter to be acquired, and ail its canals, flumes, head works, gâtes, dams, 
bridges, etc., now construeted or to be hereafter constructed, extendlng from 
the présent point of diversion, in the Mokelumne river, in the town of Wood- 
bridge, in San Joaquin eounty, aforesaid, in a westerly direction, to Taison 
and New Hope, In sald eounty, and In an easterly and southerly direction 
to the Calaveras river, with ail other or braneh canals that may be hereafter 
constructed wlthtn said terrltory, south and west of the Mokelnmne river, and 
ail the estate, rlght, tltle, and interest, claims and demands, rlghts of way, 
and other easements, whether at law or In equity, of the said company, of, 
in, and to the same, and each and every part and parcel thereof; and also 
ail buildings, flxtures, and personal property thereon or belonging to said com- 
pany, and ail reeeipts, incomes, and profits whlch aald company shall dérive 
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on aceount of any contract or agreement for the transfer at water rights, as 
appurtenant to specifled lands, excepting and not including the annual rentals 
for the use of said water and interest on such contracta or agreements." 

The bonds are dated July 17, 1891, and the mortgage to secure 
the payment of 66 of thèse bonds is dated on the same day, and is 
prior to the date of any of the scrip mentioned in the intervention 
of Thompson. 

The constitutional provision of this state in relation to water 
rights is as f ollows : 

"Art. 14. Section 1. The use of ail water now appropriated, or that may 
hereafter be appropriated, for sale, rental or distribution, is hereby declared 
to be a public use, and subject to the régulation and oontrol of the state In the 
manner to be prescribed by law: provided, that the rates or compensation to 
be coUected by any person, company or corporation In this state for the use 
of water supplied to any city and county, or clty or town, or the Inhabitants 
thereof, shall be flxed, annually, by the board of supervlsors, or city and county, 
or city or town councll, or other governlng body of such city and county, or 
city or town, by ordinance or otherwise, in the manner that other ordlnances 
or législative acts or resolutions are passed by such body, and shall continue 
in force for one year and no longer. » • • 

"Sec. 2. The right to collect rates or compensation for the use of water 
supplied to any county, city and county, or town, or the inhabitants thereof, 
ts a franchise, and cannot be exercised except by authority of and In the man- 
ner prescribed by law." ■ 

The law upon the subject is as f ollows (section 552 of the Civil 
Code of Calif ornia) : 

"Whenever any corporation, organlzed under the laws of this state, fur- 
nlshes water to îrrigate lands which sald corporation bas sold, the right to 
the flow and use of said water is and shall remain a perpétuai easement to 
the land so sold, at such rates and terms as may be established by said cor- 
poration In pursuance of law. And whenever any person who is cultivating 
land on the line and withln the flow of any ditch owned by such corporation, 
has been fumished water by It, with which to irrigate his land, such person 
shall be entitled to the contlnued use of said water, upon the same terms as 
thèse who hâve purchased their land of the corporation." 

It will be observed that this law, under the constitution, refers 
to water to irrigate lands which a corporation has sold, and which, 
it provides, shall remain a perpétuai easement attached to the land 
sold. In this case the petitioner set forth as his claim of inter- 
vention the ownership of certain scrip which do not appear to be 
attached to any land, but, as the term "scrip" indicates, they are 
intermediate instruments of title, not connected with any land, 
but documents that give to the person to whom they are issued a 
right at some time thereafter to receive water from the company. 
The scrip contract is as f ollows : 

"• • * for the amount of four hundred dollars (9400) from Byron D. Beck- 
with or his assigns, in payment for any debt or debts due or to bécome due 
by him to this company, for the purehase of permanent water rights (but not 
for rentals or interest), at the time he shall présent the same, properly in- 
dorsed, to the San Francisco office of this company. And the said Byron D. 
Beckwith accepts the same for such purpose, and such purpose only, and not 
as a claim against this company for any other purpose whatever." 

This is simply an agreement on the part of the company that this 
Bcrip may be used for the payment of a permanent water right, 
whenever any person holding it shall hâve land to which it may be 
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attached. It îs like the scrip sometimes issued by thé government 
for unlocated land. It is a floating right, net yet attached or as- 
signed to any spécifie property. 

The petitioner, holding this scrip, asks that one of three things 
be donc: (1) That there be a conveyance by the receiver of thèse 
water rights to him; or (2) that it be decreed that he shall be paid 
the amount of the scrip out of the proceeds of the sale of this ditch 
property in advance of the payment of the mortgage; (3) or, in de- 
fault of either of the other remédies, that the rights of the peti- 
tioner be recognized in the decree, — ^that is to say, that the scrip 
contracts be recognized as a subsisting right which will be acknowl- 
edged hereafter by the company or by whoever may purchase the 
property. 

Some features of the law of this case hâve already been estab- 
lished by Judge McKenna in the Matter of the Intervention of Wil- 
liam Alloway, claiming préférence as a laborer, etc. (79 Fed. 39). 
Upon that intervention the question was as to whether or not the 
petitioner was entitled to be paid out of the proceeds of the sale 
of this ditch in advance of other claims. The court held that, so 
far as the services or materials were for the purposes of construc- 
tion, they were not entitled to préférence over the mortgage lien 
(citing Eailroad Co. v. Hamilton, 134 U. S. 296, 10 Sup. Ct. 546); 
that, so far as they were for repairs and improvements, they could 
not be given préférence, as there was no allégation in the pétition 
of diversion of income, or, in fact, of the receipt of any income; 
that, so far as they were for operating expenses, — keeping the works 
a going concern, — they were entitled to préférence over the mort- 
gage lien. It was held, further, that the principles peculiar, in 
this respect, to railroad corporations, were applicable to water 
companies; citing Ditch Co. v. Zellerbach, 37 Cal. 577; Price v. 
Irrigating Co., 56 Cal. 431; San Diego Land & Town Co. v. City of 
National City, 74 Fed. 79; Irrigation Dist v. Bradley, 164 U. S. Il2, 
17 Sup. Ct. 56. 

The law having been determined as above set forth, it is incum- 
bent on the court to apply that law to the case as the questions 
arise. Under this law, can the scrip in question be now recognized 
in any of the three ways that hâve been suggested by the peti- 
tioner? I détermine, in the flrst place, that with respect to a con- 
veyance of a permanent water right by the receiver, this court 
has no authority whatever to direct the receiver to make a convey- 
ance to the petitioner holding thèse claims for water rights. What- 
ever may hâve been the origin of thèse claims, the measure of obli- 
gation of the company is now to be found in the terms of this scrip. 
The scrip expressly stipulâtes that it is accepted for the purpose 
only of a payment for the purchase of a permanent water right, 
"and not as a claim against this company for any other purpose 
whatever." If the claims were originally for labor furnished for 
construction or repair, such claims hâve now been merged in the 
terms of this scrip, and the terms of the scrip measure the rights 
of the holders. The scrip contract is that they shall be entitled 
to offer this in payment of any water rights. It does not appear 
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ïrom the pétition that any of the water rigMs souglit to be recog- 
nized as against the mortgage lien by thèse scrip contracts are ap- 
partenant or attached to any spécifie parcel of land. If the peti- 
tioner had land alongside of this canal or ditch, and should come in- 
to this court and represent that the ditch had arrived opposite his 
land; that he had this scrip, and wanted to offer it in payment of 
the permanent water right, — it would présent a very différent ques- 
tion. But there is no such question presented hère now; there- 
fore it is impossible for the court, under the law as the court un- 
derstands it, to make any order conveying a permanent water right 
or any water right to the petitioner. 

With respect to the second proposition made by the petitioner, 
that it should be decreed that out of the proceeds of the sale of 
this property the petitioner shall be paid the amount of his claim, 
I do not understand the law, as it has been established, gives to 
the persons holding thèse claims any priority over the claima of 
the mortgagees. As I said a moment ago, whatever may be the 
rights of thèse original holders of the claims; whatever may hâve 
been the rights of the persons who furnished the material and the 
supplies which resulted in the issuance of thèse certiflcates, — ^their 
rights are now merged in thèse scrip contracts. Thèse scrip con- 
tracts, in my judgment, must take the same position that mort- 
fj;ages and other documents hâve taken in railroad companies where 
they hâve been issued for the purpose of construction and of mak- 
ing the railroad a going concern. The case which I think décides 
this question is that of Thompson v. Eailroad Co., 132 U. S. 68, 10 
Sup. et. 29. The case is a long one, but I will refer to it somewhat 
in détail: 

"This suit was brought by holders ot obligations of the Indlana, Cincinnati 
& Lafayette Railroad Company, and on behalf of other holders similarly 
situated, to enforce an alleged lien clalmed by them upon eamings of a sec- 
tion of the road of the White Water Valley Railroad Company against the 
claim to priority of bondholders secured by an earlier mortgage. The Whitê 
Water Valley Railroad Company was organized as a corporation in 1865, un- 
der the laws of Indiana, with authority to locate, construct, and operate a 
line of railway from Hagerstown, in Wayne county, of that state, to the town 
of Harrison, Dearborn county, on the boundary line between Indiana and 
Ohio. To raise the necessary means to construct the railway, the company 
issued its coupon bonds to the amount of $1,000,000, in sums of $1,000 each. 
They were dated August 1, 1865, and were to mature August 1, 1890, and 
draw interest at the rate of 8 per cent per annum, payable semiannually. 
To secure the payment of the principal and Interest of thèse bonds, the com- 
pany executed to trustées, by way of mortgage, a deed bearing date on that 
day, of its railroad and ail the right of way and land occupled thereby, With 
the superstructure, and ail property, materials, rights, and privilèges, then or 
thereafter appertaining to the road, and the benefit of ail contracts with other 
railroad companies, then existing or thereafter to be made, and aU property, 
rights, and interests under the same. The deed contained the usual covenanits 
to exécute suitable conveyances for the further assurance of property sub- 
sequently acquired and intended to he included in the Instrument. The com- 
pany soon afterwards commenced the construction of the road, and by the 
4th of November, 1867, completed that part of it which lies between the towns 
of Harrison and Cambridge City, leaving the distance from the latter place 
to Hagerstown— between seven and eight miles— miconstructed, It was then 
without the requisite means to equip the part of the road completed, or to 
undertake the construction of the lemaining portion of the road. In this eon- 



608 79 FEDERAL REPORTER. 

dltlon It entered Into a contract of perpétuai lease with the Indianapolls, Cin- 
cinnati & Lafayette Rallroad Company, a corporation then in existence, In 
considération of which the latter eompany agreed to fumish ail the necessary 
equipments, material, and laborers to operate the Une of the road then com- 
pleted, and to construct and put In good and safe running order for the ac- 
commodation of the public that part of the line then uncompleted,— that is, 
the section between Cambridge City and Hagerstown,— and to pay to the 
lessor annually the sum of $140,000 in four quarterly payments, of $35,000 
each. The contract referred to the mortgage of $1,000,000 before mentioned, 
and provided for the payment of the Interest thereon out of the rents re- 
ceived, and for the resumptlon of possession by the lessor if the lessee lailed 
to keep its covenants." 

The lessee in this case proceeded and constructed the remaining 
portion of the road between Cambridge City and Hagerstown, and 
also furnished the necessary équipaient to put the whole road in 
opération; in other words, the lessee made the road a going con- 
cern, and, having furnished the material and means for that work, 
issued its bonds to the two persons who did this work, namely, 
Smith and Lord. In my opinion, the bonds that were issued to 
Smith and Lord for the purpose of securing the construction of 
the remaining portion of this road from Cambridge City to Hagers- 
town, and for the purpose of equipping and placing the other por- 
tion in a going condition and as an operating road, are substantially 
the same class of obligations that hâve been issued in this case to 
the persons who hâve received thèse scrip contracts. The court, 
in this case of Thompson v. Eailroad Co., said : 

"The daims of the complainants, whatever validity and force may be given 
to them as liens upon the earnings of the section of road from Cambridge 
City to Hagerstown, between the parties agreeing to such liens, are entirely 
subordinate to the rights of the bondholders under the mortgage of the Wliite 
Water Valley Eailroad Company, executed for their beneflt to trustées on the 
Ist of August, 1865. That mortgage was made before the claims of the com- 
plainants had any existence." 

In the case referred to, the parties who had completed this road 
and furnished the equipment brought suit on their obligations, and 
the original bondholders came in as interveners. Thèse original 
bondholders had secured a foreclosure of their mortgage, and they 
intervened in this last suit to secure their rights, and, although 
they came in as interveners where the parties holding the second 
class of obligations were proceeding to secure the acknowledgment 
of their rights in court, it was held that thèse second obligations 
for the construction of the road and its equipment, under the terms 
of the agreement, were subordinate to that of the original bond- 
holders. 

If the law relating to the construction and equipment of railroads 
is applicable to this ditcb eompany, as has been held by Judge 
McKenna, and I am right in understanding the law established in 
Thompson v. Eailroad Co., that case substantially décides the ques- 
tion involved in this case. The bonds in the case cited were, if 
there was any différence, of a higher order of obligation than the 
scrip in this case, because, as I hâve already called attention to 
the fact, this scrip is an exceedingly undeterminate agreement or 
contract. If the scrip in the case at bar can be enforced against 
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the permanent water rights of the corporation as against the prior 
claim of the mortgagee, it follows that ail of the water rights be- 
longing to the company might be conveyed away in this manner, 
to the préjudice and loss of the mortgagee. It seems to me clear 
that the mortgagee's prior lien cannot be displaced or divested by 
any such method. As was well said in Fosdick v. Schall, 99 U. S. 
253: 

"The mortgagee has hla strict rights, whlch he may enforce In the ordinary 
■way. If he asks no favors, he need grant none." 

And in Kneeland v. Trust Oo., 136 U. S. 97, 10 Sup. Ct. 953, Mr. 
Justice Brewer used the following language: 

"No one is bound to sell to a railroad company or to work tor It, and who- 
ever has dealings wlth a company whose property Is mortgaged must be as- 
sumed to hav« dealt with it on the falth of its Personal lesponsibllity, and 
not in expectatlon of subsequently displacing the priority of the mortgage 
liens. It is the exception, and not the rule, that such priority of liens can 
be dlsplaeed." 

See, also, 5 Thomp. Corp. p. 5647, § 7122. 

The gênerai rule as to the eflect of the création of liens after the 
exécution of the mortgage is thus laid down in 19 Am. & Eng. Enc. 
Law, 761: 

"Contracts made by a railroad company after the exécution of a mortgage, 
and without the consent of the mortgagees, and without a positive statute 
which enters into the mortgage contract, constltute no lien upon the prop- 
erty or franchise of the corporation superior to that of the mortgage." 

ïake the case of Dunham v. Eallroad Go., in 1 Wall. 254. A 
short référence to that case will indicate the same principle of 
law. The court said, referring to the obligations in that case: 

"The respondents, in the second place, rely upon the terms of the subsé- 
quent agreement made by the company with the contractor for the comple- 
tion of the route. Oounsel of respondents concède that the mortgage to the 
complainant was executed in due form of law, and the case also shows that 
it was duly recorded on the 9th day of March, 1855, more than eight months 
before the contract set up by the respondents was made. AU of the bonds, 
except those subsequently dellvered to the contractor, had long before that 
time been issued, and were in the hands of innocent holders. Contractor, un- 
der the circumstanees, could acquire no greater interest in the road than was 
held by the company. He did not exact any formai conveyance, but if he 
had, and one had been executed and delivered, the rule would be the same. 
Registry of the first mortgage was notice to ail tlie world of the lien of the 
complainant, and in that point of view the case does not even show a hard- 
shlp on the contractor, as he must hâve known when he aceepted the agree- 
ment that he took the road subject to the rights of the bondholders. Acting, 
as he did, with a full knowledge of ail the circumstanees, he has no riglit to 
compl^n if his agreement is less remunerative than It would hâve been if the 
bondholders had joined with the company in making the contract. No effort 
appears to hâve been made to induce them to become a party to the agreement, 
aad it is now too late to remedy the oversight. Oonceding the gênerai rules 
of law to be as hère laid down, stiU an attempt is made by the respondents 
to maintain that railroad mortgages, made to secure the payment of bonds 
issned for the purpose of realizing means with which to construct the road, 
stand upon a différent footing from the ordinary mortgages to which such 
gênerai rules of law are usuaûy applied. Authorlties are cited which seem to 
favor the supposed distinction, and the argument in support of it was enf orced 
at the bar with great power of illustration; but sufflce it to say that, in the 
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vlew of thls court, the argument Is not sound, and -wb thlnk that the weight 
of judlclal détermination Is greatly the other way." 

It is claimed, further, on the part of the petitioner, that this 
mortgage virtually recognizes the permanent water right, and the 
income from it, and therefore that a conveyance of the kind men- 
tioned in this scrip has been agreed to or acknowledged by the 
Company. I do not so understand the provisions of this mort- 
gage. It conTeys ail the "lands, tenements, hereditaments, privi- 
lèges, franchises, rights of way, flowage and riparian rights, ease- 
ments, and fixtures, nov? owned or hereafter to be acquired, and ail 
its canals, flumes, head works, gâtes, dams, bridges," etc., "now con- 
structed or to be hereafter constructed, • ♦ • and ail the es- 
tate, right, title, and interest, claims and demanda, rights of way 
and other easements, whether in law or in equity, of the said Com- 
pany, of, in, and to the same, and each and every part and parcel 
thereof; and also ail buildings, fixtures, and personal property 
thereon or belonging to said company, and ail receipts, incomes, 
and profits which said company shall dérive on account of any con- 
tract or agreement for the transfer of water rights, as appurtenant 
to specified lands, excepting and not including the annual rentals 
for the use of said water, and interest on such contracta or agree- 
ments." This is very broad language, and it appears to me that 
whatever right there was, whatever right in the permanent water 
right there might be, in connection with this ditch or irrigation 
company, that right was mortgaged to the trust company, and, in 
that view, thèse claims must be held subordinate to the mortgage 
in this case. This disposes of the petitioner's third proposition, 
that the scrip should be recognized in the decree. 

It was urged upon the argument that the permanent water rights 
referred to in the scrip were outside the provisions of the consti- 
tution of this State, and therefore the action of the officers of the 
company in issuing the scrip was ultra vires. In the view 1 take 
of the subordinate character of the scrip contracta, it will not be 
necessary to pass upon that question at présent; but if, upon the 
sale of the property, the proceeds should prove to be in excess of 
the amount due on the bonds secured by the mortgage, the pétition 
may be presented as against such surplus proceeds, and whatever 
question then remains will be determined. The demurrer to the 
pétition must therefore be sustained. 



NASH V. INGALLS. 

(Circuit Court, S. D, Ohlo, W. D. Match 29, 1897.) 

EquiTT Jtteisdiction — Simple Conthact Debt. 

An Independent suit against a railroad receiver to recover a simple con- 
tract debt owing by the receiver is not sustainable in equity. 

David Stuart Hounshell, for plaintiff. 

Harmon, Colston, Goldsmith & Hoadly, for défendant. 
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TAFT, Circuit Judge. This case -was begun în the superîor court 
of Cincinnati. The pétition avers that on October 1, 1S68, «Toseph 
Butler leased to the Cincinnati & Indiana Railroad Company, for 
99 years, renewable forever, a pièce of real estate on the South- 
west corner of Carr and Sixth streets, in the city of Cincinnati; 
that by the lease the railroad company agreed to pay Butler an annual 
rental of $3,504, in monthly installments, together with the taxes 
and assessments; that the Cincinnati & Indiana Railroad Company 
took possession of the premises, and subleased the same to the 
plaintifl, John Nash, at an increased annual rental, for the term' 
of 25 years, with the privilège of renewal ; that the plaintiff erected 
buildings and improvements upon the lot, at a cost of $25,000, and 
paid his rent as the same fell due; that the railroad company de- 
faulted in rent under its lease to Joseph C. Butler on April 1, 18T6; 
that on August Ist of the same year, in a mortgage foreclosure 
suit brought against the railroad company, Melville E. Ingalls was 
appointed receiver of the property of the Cincinnati & Indiana 
Railroad Company, and entered upon his duties as such receiver; 
that on January 26, 1878, the executors of Joseph C. Butler, de- 
ceased, filed a pétition in the receivership suit, reciting the facts, 
and prayjng an order against Ingalls, as receiver, directing him to 
pay the rents due the petitioners under the lease from the railroad 
company; that Ingalls answered this pétition, and in the answer 
stated that there was due from him to Nash $4,350 for merchandise 
fumished to him as receiver. The pétition avers that this amount 
was due as admitted; that said Ingalls, as receiver, paid to the plain- 
tiff the sum of $2,200 down to the 4th day of January, 1888, when the 
receivership suit was ordered off the docket of this court. Plaintiff 
further avers that in the foreclosure suit the leasehold of the railroad 
company, with the buildings, structures, and improvements thereon, 
was sold, and realized $10,000, which was applied to the arrearage in 
rent due to Butler's executors. The plaintiff further states that the 
last payment made to him by Ingalls was made in October, 1887, dur- 
ing the pendency of the foreclosure suit, and that Ingalls claimed to 
hold back the remainder of said $4,350 on account of the claim 
made by the said executors of the said Joseph C. Butler. Plaintiff 
further states that the said défendant, Melville E. Ingalls, at ail 
times promised to pay him the residue of said $4,350, until Novem- 
ber 27, 1895, when he refused to pay the residue of said sum, or 
any part thereof, and wholly denied his trust. Wheref ore the plain- 
tiff prays judgment against the receiver for the sum of $3,450, with 
interest thereon from the 5th day of June, 1878, until paid, sub- 
ject to a crédit of $2,200, and for ail gênerai relief. 

A demurrer is filed to the pétition — ^Pirst, on the ground that the 
pétition does not state grounds suflQcient to constitute a cause of 
action ; and, second, that neither this court nor the superior court 
of Cincinnati, from which this action was removed, had any juris- 
diction of the subject-matter thereof. The pétition is docketed on 
the equity side of the court, and the demurrer on the ground that 
the pétition does not state a cause of action may properly be treated 
as a demurrer for want of equity. The cause of action, as stated 
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upon the pétition, is merely a suit for merchandise furnished to 
Ingalls as receiver. The facts stated in the pétition do not give 
the case any équitable features. They do not create the défendant, 
Ingalls, a trustée holding a fund for the use of the plaintiff. It 
was a simple contract debt owing by the receiver to the plaintiff, 
which the receiver failed to pay; and if the debt is not barred by 
the statute of limitations, and if the receiver has not been dis- 
charged from his office, the plaintiff would be entitled to recover 
a judgment at law against the receiver, as such. The demurrer, 
therefore, must be sustained, on the ground that there is no equity 
stated in the pétition. It may be remarked that it was the duty 
of counsel, after removal, to reframe the pleadings according to the 
rules in equity, if he intended, as it may be inferred he did, both 
from his brief, and from the fact that this pétition appears on the 
equity docket, and from his praying for gênerai relief, that he 
wished this action tréated as one in equity. As the demurrer for 
want of equity is sustained, the plaintiff may take leave either to 
amend his bill so as to make it state a cause in equity, or may 
hâve leave to reflle the cause on the lav? side of the court, striking 
ont from his pétition the prayer for gênerai relief. 



PROVIDENCE STEAM-BNGINB CO. v. HATHAWAY MANUF'G CO. 

(Circuit Court, D. Massachusetts, March 9, 1897.) 

No. 780. 

1. RbFORMATION OP CONTRAOT — iltSTAKE— EsTOPPEIi. 

Where a written contract for the sale of an englne contalned a clause 
guarantylng that the engine should develop a certain horse power at a 
boiler pressure of 100 pounds, the fact that the seller has brought an 
action at law to recover the balance of the purchase prlce, stating the wax- 
ranty as It appears in the written contract, does not predude hlm from 
maintaining a suit in equity to reform the contract upon the ground that 
the pressure at which the required horse power was to be developed was 
by mistake stated at 100 pounds Instead of 130 pounds, as the efilect of 
such a change wlU not be to increase the complainant's own right, but 
merely to deprive défendant of the right to malntain a cross action brought 
by him upon the warranty as stated by plaintiff in his action at law. 

2. Same — Plbadinq. 

In a suit in equity to reform a written contract on the ground of mistake, 
the allégations of the bill that the terms of the contract were ogreed upon, 
that they were to be put in writing by plaintiff, and that both plaintiff and 
défendant executed the writing under the mistaken impression that it did 
conform to the prior verbal agreement, fully meet the objection that the 
bill States merely a case of unilatéral mistake in making a proposition. 

8. Same. 

The lapse of nearly three years from the making of an error in a contract 
to the filing of a bill to reform the contract, in the absence of a substantial 
change of condition, is not suiBcient, under the clrcumstances alleged in the 
bill, to bar the plaintlfC's right of reformation. 

Williams & Copeland, for complainant. 
Charles W. ClifEord, for défendant. 
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BEOWIS', District Judge. This is a suit in equity, in wliich the 
plaintifE seeks to reform, upon the ground of accident and mistake, 
a clause contained in a written contract for the furnishing by the 
plaintifE to the défendant of certain engines and equipments. The 
clause is as follows: 

"We guaranty the compound engine to develop a horse power when drlving 
Its full load of 1,100 indicated horse power with slxteen (16) pounds of water 
evaporated Into dry steam at the boiler pressure of 100 pounds to the square 
Inch, and we also guaranty that the same engine will develop 1,100 indicated 
horse power with good economy wlth a boiler pressure of 125 pounds to the 
square inch." 

The bill avers: That the terms of the contract were "verbally" 
agreed upon by agents of the plaintiff and défendant, and that it 
was understood and agreed that there should be incorporated into 
the contract a guaranty in the form above set f orth, excepting that 
the figures 130 instead of 100 should be inserted therein. That 
the plaintiff was requested by the défendant to put into writing 
the terms thereof. That, in accordance with said request, the plain- 
tiff wrote and sent to the défendant on August 17, 1892, a "proposi- 
tion" (as it is termed in the bill) correctly embodying the terms 
agreed upon. That on August 22, 1892, the défendant wrote the 
plaintiff as follows: "Hare never yet receired your spécifications 
for Hathaway engine as agreed with you some time ago. Neither 
hâve I received plan of engine f oundation. It is important that we 
hâve thèse at once." That thereupon the plaintiff ordered its type- 
writer to make a new copy of said "proposition," but that by acci- 
dent and mistake in making said copy the typewriter substituted 
the figures 100 for the figures 130. The plaintiff, supposing the 
copy made by the typewriter to be correct, and to conform to the 
"verbal" agreement, by accident and mistake caused the same to be 
signed, and forwarded to the défendant. "The défendant corpora- 
tion, by its treasurer J. F. Knowles, also supposing, as the plaintiff 
believes, and so allèges," that said "proposition" conformée to the 
verbal agreement, and read 130 instead of 100, by accident and mis- 
take signed and accepted said proposition so sent in the form so 
written. That thereafter the plaintiff proceeded to build, and the 
défendant to prépare for the location and opération of, said engines, 
upon the basis and understanding that said engines were to be of 
such character as to "develop a horse power, when driviug its full 
load of 1,100 indicated horse power with sixteen pounds of water 
evaporated into dry steam at the boiler pressure of 130 pounds to 
the square inch," etc. That after the completion of said contract 
in accordance with the agreed terms, and in accordance with the 
terms of what the parties supposed to be the written contract, dif- 
férences arose between the plaintiff and défendant other than those 
relating to the said guaranty, and on June 24, 1894, plaintiff brought 
an action at law in this court for the balance of money due under 
the contract; and as part of its pieadings set forth in its déclara- 
tion a copy of the contract, signed by the défendant, still supposing 
that the guaranty read 130, instead of 100, pounds. That the error 
was not discovered by plaintiff until after the bringing of its action 
79 F.— 33 
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at law, nor was any claim for breaeh of said guaranty made by the 
défendant until long after the bringing of plaintifE's suit. On or 
about September 1, 1894, défendant brougbt a cross action against 
plaintiEE in a state court of Massachusetts, which action was after- 
wards transferred to this court, where both actions are now pend- 
ing. The subject-matter of this cross action is not definitely set 
forth in the bill, though defendant's brief assumes that it involves 
the clause in question in this suit. On August 12, 1895, plaintiff 
communicated the fact of its discovery of the error, and requested 
défendant to rectify it, and after this time plaintiff and défendant 
■were engaged in negotiations for a settlement, upon the failure 
of vfhich, on or about November 14, 1895, the plaintiff filed in the 
suprême judicial court for the county of Bristol, in the state of 
Massachusetts, a bill in equity for the reformation of the contract. 
A demurrer for want of jurisdiction while said suits at law were 
pending in this court was sustained in the state court on April 13, 
1896, whereupon, on July 30, 1896, plaintiff filed his présent bill. 
The défendant corporation demurs to the bill, assigning as spécial 
causes: (1) Lâches. (2) The pendency in this court of a prior ac- 
tion at law, wherein the complainant seeks to enforce its rights at 
law upon the contract in its original f orm ; wheref ore the complain- 
ant, seeking to hâve a reformation of the contract upon which his 
suit is now pending, should not be heard in this court sitting as a 
court of equity. 

The second ground of demurrer will be first considered, since it 
bears upon the défense of lâches. The defendant's position is thus 
stated upon its brief: "If it appears by the plaintiff 's bill that it is 
asserting its légal rights upon the contract against the défendant, it 
will not be heard in a court of equity asking relief from the légal 
rights of the défendant upon the same contract." Both as a gên- 
erai proposition and as a proposition applicable to this case, this 
is erroneous. The same contract may give to the parties separate 
and distinct rights, and separate and distinct actions may be 
brought upon différent parts of the same contract. The argument 
of the défendant upon this point treats the contract as entire and 
indivisible, and fails to distinguish the right afifirmatively asserted 
by the plaintiff at law from the right involved in the présent bill. 
The clause in question is a warranty. Whether it is reformed or 
not, the plaintiff's claim upon the rest of the contract is the same ; 
its claim for damages is the same. In its présent form, the clause 
guarantees that the required horse power shall be developed at 100 
pounds pressure. This warranty is larger than that which com- 
plainant avers was agreed upon; i. e. the development of the re- 
quired horse power at 130 pounds pressure. But the plaintiff's 
right does not rest upon this clause, whatever its proper form. 
The clause is solely for the defendant's beneflt. By stating in the 
action at law the larger warranty, plaintiff gains nothing, and does 
not seek to increase its affirmative rights. The présent bill seeks 
not to increase plaintiff's right, but merely to deprive the défendant 
of an independent counterclaim, assertable either by cross action 
or by recoupment (a substitute for a cross action permissible to 
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avoid circuity of action). Dushane v. Benedict, 120 U. S. 630, 7 
Sup. et. 696; Eailroad Co. v. Smith, 21 Wall. 261. Even were it a 
condition précèdent to recovery in the action at law that plaintiff 
should prove its machine equal to the requirements of the larger 
warranty, and capable of doing the required work at 100 pounds 
pressure, there would still be no inconsistency between the claim 
made in the action at law that plaintiff is entitled to the balance 
of the contract priée under the contract in its présent form, and 
the claim that it is also entitled under the contract in the form to 
which by reformation plaintiff seeks to bring it, since the former 
claim, instead of being inconsistent with the latter, includes it. 
But in view of the allégations that no claim was made for breach 
of the warranty in this respect until after June 24, 1894, and that 
the work was completed according to the terms orally agreed upon, 
the defendant's right, so far as now appears, is merely a claim upon 
the warranty as a collatéral undertaking of plaintiff to respond in 
damages for a deficiency in the machine to perform the required 
work. The fact that défendant has brought a cross action indi- 
cates that it has correctly interpreted its right as distinct from that 
upon which the plaintiff proceeds in the action at law. There is 
neither inconsistency nor inequity in the conduct of plaintiff in 
asserting affirmative rights under parts of the contract, and deny- 
ing that under distinct parts of the same contract the défendant is 
entitled to a cross action or a défense by way of recoupment. Nor 
does there appear to be force in the suggestion that plaintiff should 
be willing to surrender its rights at law as a condition for asking 
relief from defendant's counterclaim. The principle that equity 
will not act partially, but will take fuU and final jurisdiction of the 
contre versy, is inapplicable as an objection to the bill. So far as 
now appears, the only controversy involving équitable considéra- 
tions is upon the clause of warranty, a clause whicji défendant, 
and not plaintiff, may enforce. If the défendant has équitable dé- 
fenses to those parts of the contract upon which plaintiff bases its 
rights at law, they may possibly be matter for answer; but, as 
they do not appear in the bill, the existence of such défenses can- 
not be urged upon demurrer. The same reasons which render it 
proper for a défendant to found a cross action or recoupment on a 
clause of warranty justify the plaintiff in bringing a bill merely 
for reformation of such a clause, without divesting itself of inde- 
pendent légal rights arising from separable parts of the contract. 
Should plaintiff proceed in its action at law, it would deprive the 
défendant of no rights, but rather confer upon it gratuitously an 
advantage in défense. If such advantage is unconscionable, de- 
fendant must advance some other objection to being deprived of it 
than the fact that the plaintiff has inadvertently, or even negli- 
gently, misstated defendant's rights, and that the défendant has 
prepared its défense in reliance upon the misstatement. The de- 
fendant's claim of à right to treat the bringing of a suit on the con- 
tract as written as a direct afiirmance of its terms, and so to rely 
upon it in his cross action, and to prépare himself for litigation 
on that basis, is, upon the case stated in the bill, a olaim of sub- 
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stantial right arising out of mère mistake, — a claim supported nei- 
ther by équitable nor légal principles. It is to prevent the asser- 
tion of claims of this character that tbe equity of reformation ex- 
ista. If the plaintiff is to be responsible to tbe défendant for a 
failure of the engine to perform more work than was contemplated 
by the parties, such responsibility must rest upon some more sub- 
stantial foundation than the fact that in the action at law it mis- 
takenly asserted the rights of the défendant, and that the défendant 
has gone to the trouble and expense of so framing its cross action 
or défense as to take advantage of the mistake. 

In endeaToring to establish the défense of lâches the défendant 
ignores material allégations of the bill. Even were the document 
wheiein the alleged mistake occurs a mère "proposition," as défend- 
ant contends, the allégation that the défendant by accident and 
mistake signed and accepted said proposition, supposing the war- 
ranty to be in the f orm which the bill seeks to establish, sufflciently 
sets forth a case of mutual mistake. But the bill does not justify 
the claim of the défendant that the document sent to défendant 
was a mère proposition. It states that the terms of the contract 
were verbally agreed upon * * * as set forth in Exhibit A, 
and that it was understood and agreed that there should be incor- 
porated into the contract a guaranty in the form contained in Ex- 
hibit A, and that the plaintjff was requested to put into writing 
the terms thereof. The plaintiff's somewhat inaccurate use of the 
Word "proposition" eannot fairly be taken to contradict the prior 
statement that the terms were agreed upon, and were to be put in 
writing. A proper construction, in view of ail the allégations of 
the bill, is that the plaintiff made no new proposition, but merely 
adopted, in writing out the terms of the prior agreement, the con- 
venient and common form of a letter of proposai containing ail the 
terms of the. agreement, thus substantially complying with the al- 
leged request of the défendant that plaintiff should write out its 
terms, since a mère acceptance by the défendant, such as is aflQxed 
to Exhibit C, would complète the written évidence of the prior 
agreement. The défendant construes the allégation ôf the bill that 
"the terms of the contract were verbally agreed upon * * * as 
set forth iu * * * the copy marked 'A'" as meaning merely 
that the spécifications were agreed upon, and refers in support of 
this construction to the language of defendant's letter, Exhibit 
B. This is a prématuré argument on the facts of the case, rather 
than an argument upon the question of the proper meaning of the 
language of the bill. The allégations that the terms of the con- 
tract were agreed upon, that they were to be put in writing by 
plaintiff, that both plaintiff and défendant executed the writing 
under the mistaken impression that it did conform to the prior 
verbal agreement, fuUy meet the objection that the bill states 
merely a case of unilatéral mistake in making a proposition. The 
arguments based upon the character of the mistake, the supposed 
injurious effect upon the defendant's rights, the change of condi- 
tions resulting from the litigation at law, do not suflBciently meet 
the case made by the bill. The change in the relations of the par- 
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ties whîch will render it inéquitable to reform a contract, and serve 
as a basis for the défense of lâches, must be substantial, so tliat 
hardsliip will resuit from disturbing the new relations -which hâve 
grown up through acquiescence or delay. Galliher v. Oadwell, 145 
U. S. 373, 12 Sup. et 873. Assuming, for the purposes of demurrer, 
the truth of the allégations of the bill, the sole hardship apparent 
in the présent case is that of depriving the défendant of the tech- 
nical advantage which he now has, or hereafter may bave, in set- 
ting up in a court of law an inéquitable claim. The lapse of time 
from the making of the error, on August 23, 1893, to the filing of 
the présent bill, on July 30, 1896, in the absence of a substantial 
change of conditions, could hardly be considered sufflcient to bar 
the plaintiff's right of reformation, even were there no explanation 
of the delay. But the bill allèges that the mistake was not discov- 
ered by plaintifif until after the bringing of its suit at law, on June 
24, 1894; that no claim was made by défendant for any breach of 
warranty involving the matter in question until after the bringing 
of that suit; that on August 12, 1895, the discovery of the error 
was communicated to the défendant, with a request to rectify it; 
and that on November 14, 1895, plaintiff brought in a state court 
of Massachusetts a bill in equity for reformation, which, on July 
30, 1896, was dismissed upon demurrer for want of jurisdiction. 
Tbese allégations show a reasonable degree of diligence upon the 
part of the plaintiff, especially in view of the fact it does not seek to 
enlarge its right by the reformation, but merely to défend against 
a counterclaim first asserted by défendant but little more than two 
years before the filing of this bill. As, upon the case stated, the 
pendency of the suit at law tends in no wise to the préjudice of 
the défendant, and the défendant has suffered no substantial détri- 
ment from plaintiff's delay in seeking reformation, the demurrer is 
overruled. 



TJNITBD MINES CO. v. HATCHER. 
(Circuit Court of Appeals, Eighth Circuit. March 1, 1897.) 

No. 847. 

1. COBPORATIONS— LbASE — LlABII,ITY OF LkSSOR POR DeBTS OP LeSSEE. 

Where a mining corporation executed a lease of its property for fire 
years, by wliich the lessee eovenanted to organize a "leasing company," 
to which the lease was to be assigned, stipulating that the stocls of the new 
corporation was fir.<5t to be offered to the stoclîholders of the lessor, the 
new corporation thus organlzed was not identical with the old, although 
the greater part of the stock was subscrlbed for by the stockholders of the 
old corporation, and the statutory liens of persons who hâve fumished 
supplies to the new corporation whlle operating the mines imder the lease 
do not attach to the title of the lessor as owner of the mine. 75 Fed. 368, 
reversed. 

8. Same — Rbteospbctive Statutes. 

The lien law of Colorado havlng provided for a lien in favor of aU per- 
sons who should perform labor or furnish material in the working of a 
mine, with the proviso that the statute shall not apply to the owners of any 
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mine "when the same shall be worked by lessee or lessees," an amendment 
to the statute materially modifying that provlso must be held to apply only 
to leases made after its enactment, as to give It a rétrospective opération 
would be contrary to tbe express inbibition of section 11 of article 2 of the 
constitution of Colorado. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Colorado. 

This was a suit in equity, brought by Ernest J. Hatcher against 
the United Mines Company and the United Leasing Company to 
enforce a mechanic's lien. Judgment was rendered against de- 
fendants, and the United Mines Company bas appealed. The opin- 
ion of the circuit court is reported in 75 Fed. 368. 

This is a suit In equity to establish and enforce alleged statutory liens upon 
four mining Iodes or claims owned by the appellant, and situate in Minerai 
eounty, Colo., on account of oordwood, timber, and otber mining supplies 
sold and furnished between Oetober 1, 1895, and January 13, 1896, by the 
appellee and other persons, for the worklng of the mine, to the United 
Leasing Company, who, during that tlme, and prior thereto, had possession 
of said mining clalnis, whieb adjoined each other, and was working the eame 
as a single mine. No question is made but that proper proceedings had been 
taken under the Colorado statute to perfect the liens, and that the other lien 
claimants had, before the suit was begun, for value, sold and assigned to 
the appellee their accounts and claims for liens. The United Leasing Com- 
pany was made défendant, but dld not answer, and the judgment against 
that Company was by default The only question In the case is whether the 
liens attached to the title of the appellant as owner of the mine. The agreed 
statement of facts shows that the appellant was an lowa corporation, or- 
ganized in December, 1893, when It aequired the title to thia mine, and be- 
gan to develop It, and that, after expending what moneys it could raise, and 
incurring an indebtedness to the amount of $15,000 or thereabouts, the di- 
rectors, by authorlty of the stockholders, on April 1, 1895, executed an in- 
denture of lease of sald mine, includlng said four mining claims, to Eobert 
H. Reid, for the term of flve years from that date, In and by which the said 
Eeid covenanted that he would at once pay ail indebtedness of the appellant 
at that date, not exceeding $15,000, to be repald the lessee out of royalties 
reserved; also that he would organize a leasing company, giving to the 
stockholders of appellant the option to subscribe to the stock thereof before 
the same should be opened to the gênerai public for subscription, and would 
assign such lease to the leasing company. The lease contalned covenants 
respecting the development and worklng of the mine, and reserved royalties to 
the lessor upon the ore obtained, and also had provisions respecting for- 
feiture and the détermination of the lease. Such agreed statement further 
shows that on the same Ist day of April, 1895, the possession of said mining 
property passed under said lease to said Keld, who, on the same day, with 
other persons named, organlzed the United Leasing Company under the laws 
of the State of West Virginia, with a stock llmited to $250,000, and that the 
agreement for such organlzation was received by the secretary of state of 
West Virginia on April 5, 1895, and the charter of incorporation thereunder 
was issued on the same day; that stock of said leasing company was then 
issued to the amount of ?25,000, and was nearly ail subscribed and pald for 
by stockholders of the appellant, as were llkewise two later issues of such 
stock of $25,000 each; that said lease was assigned and transferred as of Its 
date, but at a later time, by said Keld to said United Leasing Company, 
who entered upon the development and working of the mine, and expended 
about $7»j,OO0, and incurred the indebtedness for supplies for which the said 
liens are claimed, and ceased the opération of thie mine on January 13, 1896. 
The agreed statement also shows that the United Leasing Company had its 
offices separate from those of appellant, and, while its stockholders orlginally 
were also, with two exceptions, stockholders In the appellant company, yet 
by transfers the stockholders became, in many Instances, diverse. 
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W. H. Bryant (C. S. Thomas and H. H. Lee with him on the brief), 
for appellant. 

John K. Smith (Albert L. Moses with him on the brief), for appel- 
lee. 

Before SAHBORN and THAYER, Circuit Judges, and LOCH- 
EEN, District Judge. 

LOGHREN, District Judge, after stating the case as above, deliv- 
ered the opinion of the court. 

1. The lease executed by the appellant to Robert H. Reid on 
April 1, 1895, was valid and effectuai as a lease and démise of the 
mining property, The covenants constituted a valuable and suflû- 
cient considération, and under the lease he on that day became en- 
titled to the immédiate possession and use of the leased property, 
and it is admitted that the possession of the property passed on 
that day from the appellant to said Reid. 

2. The terms of the lease did not constitute Reid the agent of 
the appellant in organizing the United Leasing Company. It was 
compétent for the lessor to stipulate in its lease that the lessee 
should organize such a company to assume the lease and carry on 
the business, and Reid, in organizing such company, was fulfllling 
his covenants in that behalf. So also the provision that the stock 
of such new company should first be offered to stockholders of the 
appellant to subscribe for, or not, at their option, would not make 
the new corporation identical with the appellant, even if ail the 
stock had been so subscribed for as to hâve included ail the stock- 
holders of the appellant The corporation would not only differ 
in organization, but in objects and functions. Richmond & I. 
Const. Co. V. Richmond, N. I. & B. Ry. Co., 15 C. 0. A, 289, 68 Fed. 
105; Exchange Bank of Maçon v. Maçon Const. Co. (Ga.) 25 S. E. 
326. It follows from the foregoing that the possession and work- 
ing of the mine passed from the appellant on April 1, 1895, to its 
lessee, Reid, and soon afterwards to the United Leasing Company, 
upon Reid's transfer of the lease, and that at the time of the fur- 
nishing of material by the appellee and other lien claimants the 
mine was being worked, not by the owner, the appellant, but by 
its substituted lessee, the United Leasing Company, under the lease 
which took effect, and under which the lessee entered into the pos- 
session of the mine, on the Ist day of April, 1895. 

3. The lien law of Colorado at the time this lease went into effect 
provided for a lien in favor of ail persons who should perform work 
or furnish material in the working of a mine, but with this excep- 
tion: "Provided further, that this section shall not be deemed to 
apply to the owner or owners of any mine, Iode, deposit, shaft, 
tunnel, incline, adit, drift, or other excavation, when the same shall 
be worked by lessee, or lessees." Sess. Laws Colo. 1893, p. 321, § 8. 
On April 13, 1895, by another act of the législature of Colorado, 
the proviso was changed so as to read as follows: "Provided fur- 
ther, that this section shall not be doomed to apply to the owner 
or owners of any mine. Iode, deposit, shaft, tunnel, incline, adit, 
drift, or other excavation, who shall lease the same in small blocks 
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of ground to one or more sels of lessees." Under the proviso in 
the act of 1893, first above quoted, and which was in force wheu 
the lease went into effect, tlie title of the appellant to the min^ 
could not be subjected to any lien for material furnished to the 
lessee in worldng the mine. Any subséquent change in the statute 
law which, without the consent of the lessor, would subject its prop- 
erty to the payment of debts of the lessee, -would seriously and in- 
juriously aflect the right and title of the lessor in the leased prop- 
erty. The amendment of 1895 must be held to hâve a prospective 
opération only, and to be applicable only to leases made after its 
enactment To hold that it applies to past leases is to give it a 
rétrospective opération, contrary to the express inhibition of sec- 
tion 11 of article 2 of the constitution of Colorado. Railway Co. 
V. Woodward, 4 Colo. 162; Lundin v. Railway Co., 4 Colo. 4B3. 
Wherefore it is ordered that so much of the decree appealed from 
as awarded a judgment against the United Leasing Company for 
the sum of |5,199.85, together with costs of suit, be, and the same is 
hereby, aflSrmed, and that the residue of said decree be reversed and 
annulled, and that the bill of complaint be dismissed, as against 
the United Mines Company, at the cost of Ernest J. Hatcher, com- 
plainant. 



GREGORY V. PIKB. 

(Circuit Court of Appeals, First Circuit March 13, 1897.) 

No. 206. 

1. ANCILLABY PR0CKEDIK8S— SbRVICE OF PrOCESS. 

Proceedings seeking to enjoln the défendant from prosecutlng any sults 
touctiing certain matters except a certain equity cause are ancillary in 
their nature; but the blU, belng technically an original one, requires pro- 
cess and service as other original blUs of an ancillary nature. 
8. Samb— Service upon Attorney. 

While in nearly ail, if not In ail, of the classes of proceedings of an an- 
cillary character, service of process may be made under some cireumstan- 
ces on the attorney of record or on some other agent of the défendant in 
such proceedings, yet such spécial service Is void in the absence of any 
allégation appearing of record, or any order of court, supporting the sub- 
stitution. 

Appeal from the Circuit Court of the United States for the District 
of Massachusetts. 

This was a suit brought by Mary H. Pike against Charles A. Greg- 
ory, praying an injunction restraining said Gregory, his agents and 
attorneys, from further prosecution of certain suits touching the right 
of the complainant in certain notes, or the proceeds thereof, or any 
suits touching those matters, except a certain equity cause, to which 
it is alleged this bill is brought as a branch or ancillary suit, and in 
which the complainant prays this may be considered a cross bill. 
The facts out of which the controversy arose are stated in 15 G. C. A. 
33, 67 Fed. 837, and 23 C. 0. A. 138, 77 Fed. 241. Process was served 
on the attorney for said Gregory, and the court, upon motion, took the 
bill of complaint pro confesso for.want of appearance and answer, 
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and subsequently entered a decree for injunction, from which défend- 
ant appealed. 

Trancis A. Brooks, for appellant. 

John Lowell and Thomas H. Talbot, for appellee. 

Before PUTNAM, Circuit Judge, and ALDRICH and BEOWN, 
District Judges 

PUTNAM, Circuit Judge. It is impossible to regard this Mil as a 
summary pétition. In Gregory v. Pike, 15 G. C. A. 33, 67 Ped. 837, we 
held that we might regard a cross bill flled in those proceedings by 
one Kemp Van Ee as an intervening pétition ; but in that case we had 
full jurisdiction of the parties and of the merits, and our détermination 
therein was, in effect, only a rejection of what was not necessary to a 
full disposition of the questions before us. But hère the only ques- 
tion is one of jurisdiction, and we could not avoid it if we would. 
Whether or not the circuit court can hereafter allow a reframing of 
the pleadings so as to convert the présent bill into a summary pétition, 
or need do so, we cannot now détermine. The proceedings are un- 
doubtedly ancillary in their nature, but the bill is technically an 
original one, requiring process and service as other original bills of an 
ancillary nature. Story, Eq. PI. § 388; Car Co. v. Washburn, 66 
Ped. 790, afarmed on appeal in Washburn v. Car Co., 21 C. C. A. 598, 
76 Fed. 10O5. This case contains a detailed explanation of the 
classes of proceedings ancillary in their nature, but commenced by 
original writs or bills. 

Rule 13 of the raies of practice in equity is as follows: 
"The service of ail subpœnas shall be by a delivery of a copy thereof by the 
officer servlng the same to the défendant personally, or by leaving a copy 
thereof at the dwelling-house or usnal place of abode of each défendant, with 
eome adult person who Is a member or résident in the family." 

Notwithstanding this rule, and rules 14, 15, and 16, the law is well 
settled that in nearly ail, if not in ail, of the classes of proceedings 
of an ancillary charaeter, service may be made, under some circum- 
stances, on the attorney of record, or on some other agent, of the de- 
fendant in such proceedings, with the same effect as though made in 
strict compliance with the rule. Dunn v. Clarke, 8 Pet. 1, 3; Minne- 
sota Co. V. St. Paul Co., 2 Wall. 609, 633; Hobhouse v. Courtney, 12 
Sim. 140; Murray v. Vipart, 1 Phil. Ch. 521; Adams, Eq. *324. So 
far there can be no doubt. But in this case service was made on a 
member of the bar of the circuit court, in lieu of service on the appel- 
lant, without any allégation appearing of record, or any order of the 
court, supporting the substitution. This was not allowable; and the 
service was, therefore, void, and ail the proceedings following it were 
erroneous. Rules 11 to 16 relate principally to matters which may 
be doue as of course with référence to the issue and service of process, 
and they may, therefore, be understood to hâve no universal applica- 
tion to proceedings under the spécial orders of the chancellor. In- 
deed, Minnesota Co. v. St. Paul Co., supra, was decided after the 
adoptioD of the rules referred to. Yet, so far as the point we are 
considering is concerned, the rules named operate as an express and 
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full litaitation on parties complainant. The practice on this point, 
and the reasons therefor, will appear in the following cases, tliough 
eome of them may lay down too narrow mies as to the classes of suits 
In which spécial service may be ordered: Smith v. Woolf olk, 113 
U. S. 143, 148, 5 Sup. Ct. 1177; Eckert v. Bauert, 4 Wash. G. G. 370, 
Fed. Gas. No. 4,266; Ward v, Seabry, i "Wash. C. G. 426, Fed. Cas. 
No. 17,161; Ward v. Seabring, 4 Wash. C. G. 472, Fed. Cas. No. 17,160; 
Hobhouse v. Courtney, supra; Murray v. Vipart, supra. The ex- 
pressions of the lord chancellor in the last case show that a departure 
from the usual method of service of process, such as appears in this 
case, involves the exercise of judicial discrétion, and something on 
record to support the judicial détermination authorizing it; neither 
of which, as we hâve seen, exista hère, A form for an order of serv- 
ice, suitable under some circumstances, will be found in Gurt. Eq. 
Prec. The decree of the circuit court is reversed, with the costs of 
this court for the appellant, and the case is remanded to the circuit 
court, with directions to take proceedings not inconsistent with our 
opinion filed this day. 



RITCHIH et al. v. McMULLBN et aL 

(Circuit Court of Appeals, Sixth Circuit. February 8, 1897.) ' 

No. 344. 

EqtJiTT Plbadins — Amkndments — Discrétion oi' Couet. 

An application for leave to file an amended answer and cross blll, made 
long after the cause Is at Issue on the original pleadlngs, and only a few 
days before the time flxed for closing the évidence, Is addressed to the légal 
discrétion of the court, and Is not grantable as of course. The court may 
properly examine the légal sufflclency of the facts averred, and also look 
Into the évidence already taken to uee whether there Is such a probability 
that défendant can support by proof hls new averments as wlU juatlfy de- 
laylng the case for that purpose. 

Bill to Cancel Judgment — Fkaok. 

A default Judgment, recovered by means of false statements In respect 
to a faet essentlal to the rlght of recovery, which deceived both the défend- 
ant and the court, cannot be set aside by a suit in equity, as this Is not a 
collatéral or extrlnslc fraud. 

Equity— Suit to Subjbct Pledged Sbcukitibs — Offskt — Unliquidated 
Damages. 

In a suit In equity to subjeet to a Judgment the Judgment debtor's Interest 
In stocks and bonds pledged with thlrd parties as collatéral, the pledgor Is 
entltled to set up, by way of set-ofC or counterclaim to the debts for which 
the securitles are pledged, unliquldated damages claimed by him because 
of the pledgees' failure to lend him financlal crédit and support in carrying 
out certain enterprîses, which they were bound to do under the terms of 
the contract of pledge. 

corpokations — bights o» bto0khoi.dbb8 — misconduct of dlbkctobs — 
Plbdgb of Stock. 

If a gtockholder pledge his stock as collatéral, with directors of the cor- 
poration, and the latter enter Into a eonsplracy to depreclate the priée of the 
stock by uslng thelr power as directors, for the purpose of buylng It In for 
less than its value, this Is a wrong, not against the corporation only, but 
against the pledgor, for which there Is a direct Uability to him. 

EqntTY — Enpobcing Eights — Phfposks of Parties. 

The purpose of parties in brlnging on the litigatlon cannot, U thelr rlght» 
are clear, affect the duty of the court to grant the relief asked. 
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6. CoRPOEATiONs— Compensation to Peomotbr. 

A promoter of a corporation, who renders arduous and raluable gerrlces 
to it during a long period, Is not entltled to direct compensation, where there 
is no contract to that effect, and where the eircumstances sliow It to hare 
tieen the understandlng that he would giye hls services, while Us associâtes 
advanced the money, and that he expected his reward from the enhanced 
value oî the large amount of stock and bonds owned by him. 64 Fed. 253, 
afflrmed. 

7. Pledge— CoNTBAbTS POR Tbansfbr op Titi.e. 

A court of equity scrutinizes with great care a contract between pledgor 
and pledgee for transfer of tltle, and will set it aside if there is any 
ground for believing that it is a harsh contract, brought about by the posi- 
tion of vantage occupied by the pledgee. 

Appeal from the Circuit Court of the United States for the Eastern 
Division of the Northern District of Ohio. 

This is an appeal from a decree of sale entered upon two credltors' bills Con- 
solidated. Samuel J. Ritchie was the owner of a large amount of the stock of 
the Canadian Copper Company, an Ohio corporation, engaged in the minlng of 
nickel and copper at Sudbury, Ontario, in Canada. He was also the owner of 
a large amount of the stock of the Anglo-American Iron Company, another 
Ohio corporation, organized to do a mlaing business In Ontario, Canada, anc*. 
possessing extensive tracts of Iron, copper, and nickel mhiing lands in that 
région. Ritchie also owned many of the bonds and shares of preferred and 
common stock of the Central Ontario Rallway Company, a company owning 
and operating a railway in Ontario, Canada. He became indebted in a large 
sum to Henry B. Payne, and secured the debt by deiwsiting, as collatéral, 
large blocks of stocks of the two mining companies, and of the bonds and stocks 
of the rallway company. He also became indebted to Stevenson Burke, and 
secur€d the loan by similar collatéral. He also became Indebted to Thomas 
W. Oomell, and secured him in the same way. Ineluded in the collatéral pledg- 
ed to Thomas W. Cornell were 901 shares of Canadian Copper stock, and 1,939 
shares of the Anglo-American Iron stock, which belonged to Sophronla J. 
Ritchie, but which she had authorized her husband to pledge for this Cornell 
debt. James B. McMuUen and George W. McMullen, citizens of Illinois and 
résidents of Ontario, obtained a judgment against Bitchie, in Canada, for a 
large sum in a court of Ontario in 1888, and obtained a judgment in the circuit 
court below, on the law slde of the court, based on the Canadian judgment, in 
February, 1890, for the sum of $265,307. Execution was issued, and returned 
nulla bona. The McMuUens then flled two credltors' bills, the object of which 
was to subject to the payment of their judgment the interest of Ritchie in 
the collatéral pledged by him to Payne, Burke, and Cornell, after satisfying 
the debts for which it was pledged. The first bill was filed October 1, 1891, 
by the McMuUens against Payne, Burke, and Cornell, then in lif e, the Canadian 
Copper Company, the Anglo-American Iron Company, and the Citizens' Sav- 
ings & Loan Association, ail citizens of Ohio. After making the necessary 
avermenta concerning the recovery of the judgment against Ritchie and the 
nulla bona retum, the blU set forth debts ovring by Ritchie to Burke, Payne, 
and Oomell, respectively, together with the bonds and stocks pledged to se- 
cure each. The bill averred that, in the case of each loan, the value of the 
collatéral was largely in excess of the amount of the debt. The bill prayed 
that an account might be taken between Ritchie and his varions credltors: 
that the stocks and bonds might be sold at a Judieial sale; that the receiver 
might be appointed to coUect the Interest and divldends; and that the Anglo- 
American Iron Company and the Canadian Copper Company, which were made 
parties défendant, might be enjoined from transferring the stocks on their 
books until such sale. On the 30th of October, ail the défendants and Ritchie 
entered their appearances, and Ritchie entered his appearance upon the 2d 
of November. On the 5th of December, 1891, Cornell, Payne, and Burke filed 
separate answers to the bill. Cornell answered, averring that Ritchie's indebt- 
edness to him was about $151,776, with Interest; that it was secured by ?558,900 
par value of Anglo-American Iran stock, by $90,100 par value Canadian Copper 
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Stock, and by $12,000 of the Central Ontario bonds; that $1,000 of the total 
amount due to Cornell was secured by $160,000 par value of the coupons eut 
from the bonds of the Central Ontario Company; and that the marshal of the 
court had seized the box, and taken It away, without the consent of the de- 
fendant, under the process issued by the complalnants in this cause. Payne's 
answer, after setting up an Indebtedness from Eltchie to him aggregating $477,- 
397.63, with interest, averred that it was secured by $300,000 in Oanadian 
Copper stock, by $763,000 of Central Ontario bonds, by $80,000 of the pref erred 
stock of the Central Ontario Eailway Company, and by $12,000 in the common 
stock of that rallway. Burke answered, averring that the indebtedness of 
Ritchie to himself was $214,964.31, and that it was secured by $105,000 par 
value In the Canadian Copper stock, $400,000 in the Angle- American Iron Com- 
pany stock, and $225,000 in the bonds of the Central Ontario Railway Com- 
pany. Thèse three défendants eonsented in their answers to the sale, under 
the decree of the court, of the varions securlties respectively held by them, 
and to the application of the proceeds of the sales to their debts. Upon the 
15th of September, Sophronla J. RitcMe, wlfe of Samuel J. Rjtchie, applied to 
the court to be made a paity défendant, representing that she was the owner 
In her own right of a large amount of the stocks and securitles set forth in 
the separate answer of ComeU. On the llth of January, 1892, Mrs. Ritchie 
was made a party, and In her answer she averred that she was the owner 
of 901 shares of the Canadian Copper stock, and 1,939 shares of the Anglo- 
American Iron Company stock, mentloned In ComeH's answer as held by him; 
that the copper stock was pledged for the Indebtedness of her husband to 
Cornell for not exceeding $40,000; and that the Iron Company stock was pledg- 
ed for a debt of $14,508; and that Cornell knew of the facts with référence 
to her ownership of the stock, and the limitation upon her husband's authorlty 
In pledglng the same. She alleged that Cornell had a large amount of other 
securlties from her husband, which should, In equlty, first be subjected to the 
payment of hls debt, and that her stock should not be taken untll RItchie's 
securlties were flrst exhausted. She prayed an accounting between her and 
her eo-defendant T. W. Cornell, and between Cornell and her husband. 

By supplemental bill, the complalnants had set up the fact that the Canadian 
Copper Company and the Anglo- American Iron Company were largely indebted 
to Ritchie for services rendered by him to them, and sought to subject to the 
payment of their debt the amounts thus alleged to be due. Ritchie, in bis sep- 
arate answer, flled December 19, 1891, to the bill and supplemental bill, denied 
that he was Insolvent; denied that he was Indebted to any of his co-defend- 
ants in the amounts alleged in the bill of complalnants; admitted that his co- 
defendants Payne, Burke, and Cornell held the stocks and securlties mentioned 
In the bill; and denied that the bénéficiai Interest in ail of them, after paying 
the debts for which they were pledged, belonged to him, but averred that a 
large part thereof belonged to Sophronia J. Ritchie, who had pledged her part 
of the same as collatéral securlty for a portion only of said indebtedness, and 
as surety only. He further admitted that the copper company and the Iron 
Company were Indebted to him for services rendered and for money expended. 
but averred that he was unable to state the amount which was in dispute be- 
tween them, for the reason that they had never come to an accounting in re- 
lation therelio. He joined In the prayer that an account be taken of the amount 
due to the complalnants, and of the amounts due from each of the two com- 
panies to him. He also prayed that the respective Interests of the said owners 
of said stocks and securitles should be worked out in accordance wlth their 
respective rlghts and interests, and that such order be made In the premlses 
as to justice might pertain. On the same day he filed what he called a sep- 
arate answer to the answers of Cornell, Payne, and Burke. He denied that he 
was Indebted to them In the amounts clalmed by them. He averred that he 
was entitled to a crédit of $60,000 from Payne on his indebtedness. He averred 
that Cornell and Burke had promised to carry him llnaucially, and to aid him 
in maintaining the market value of the stocks of the mining companies, and iu 
consolidating the mining companies and the railway company, In considération 
for which he had delivered to each large blocks of the stock In each company, 
and that they had broken their promises; that he was therefore entitled to 
compel them to account for the stocks thus given them, because the considéra- 
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tîon had falled. He also chargea that, In the purchase of the stock of the 
Vei-million Mining Company for the Copper Company, Cornell had recelved, 
as trustée for Kitchie, ?8,750 in copper stock, whieh he had converted to his 
own use, and should aecount for the same. He prayed an accounting with ail 
the défendants. 

On February 16, 1893, oomplainants, on leave of court, dlsmissed their bill 
as against the exeeutors of Thomas W. Cornell, deeeased since the filing of 
the bill, and the défendant Sophronia J. Pitchie. On May 11, 1893, the ex- 
eeutors of Cornell were allowed again to become parties, and to file an answer 
In whieh, at the request of Ritchie, and, upon his statement of the facts, 
they averred that in Oanuary, 1890, Ritchie assigned to Cornell, as col- 
latéral security for the indebtedness existing between Ritchie and Cornell, 
the securities whieh were then held by the Citizens' Savings & Loan Associa- 
tion of Cleveland, Ohlo, and wiiich since had been transferred to Payne; that 
they had not found among the books and papers of the said Thomas W. Cornell, 
whieh came into their hands or under their control as said exeeutors, any réf- 
érence to or mémorandum concerning said assignment whieh said défendant 
Ritchie so claimed to hâve been made, as aforesaid; and, for want of such in- 
formation, they were unable either to afflrm that such an assignment was made, 
or to deny the fact of Its having been made; but they averi-ed that if It was 
true, as claimed by said Ritchie, that he dld so asslgn the said securities to the 
said Thomas W. Cornell, thèse défendants as his exeeutors were entiUed in thls 
proceedlng to bave the lien created by the said assignment enforced as against 
said securities In any decree whieh may be rendered in this cause, and they 
prayed accordingly. 

So much for the flrst creditors' bill. On November 3, 1891, the same com- 
plainants below filed a second creditors' bill, in whieh they set up their judg- 
ment against Ritchie, already referred to, the Issue of exécution, and the re- 
tum of nulla bona, Kitehle's insolveney, the services of Ritchie to the mining 
companles, and prayed that the amount due Ritchie for his services be subjeeted 
to the payment of the judgment. This suit was brougbt against the Canadian 
Copper Company, the Anglo-American Iron Company, and Ritchie, as well as 
the Central Ontario Railway Company. The two mining companies Jiled their 
answers, denylng that Ritchie had rendered any service to them for whieh 
they were liable to pay to him compensation. Ritchie answered at great 
length, setting out the services rendered, and claiming that he was entitled to 
hâve the same allowed In this proceedlng, as prayed for by the complainants. 
Flnally, on February 16, 1898, an amended bill of complaint was filed. In 
whlch, in addition to the other défendants, the exeeutors of Comell and 
Sophronia J. Ritchie were made défendants, and the averments of the bill in 
the original suit, from whieh thèse défendants had been dismissed, relating 
to Rltchie's indebtedness to Cornell, and the coUaterals held by Cornell to 
secure the same, were repeated. The amended bill was answered by the 
various défendants, and then the two causes were Consolidated August 7, 
1893, and came on to be heard together. 

On the 31st of July, 1893, without obtaining the leave of court, the cotinsel 
for Ritchie filed an amended answer and cross bill in cause No. 4,927, the flrst 
suit brought. In this answer and cross bill, Ritchie set out, at great length, 
the history of the organization of the three corporations, the Central Ontario 
Railway Company, the Anglo-American Ifon Company, and the Canadian Cop- 
per Company. He repeated the averments already made in his answer of his 
gifts of stock in the copper company and the iron company to Burke and to 
Comell, In considération of their promises to help him flnancially, and to main- 
tain the value of the stocks, and to consolidate the three companles. He now 
made a similar averment as to Payne, stating that he had given him, in con- 
sidération for a similar promise, 4,000 shares of the Canadian Copper stock, 
of the value of $400,000. After referring to the indebtedness owing by him to 
the three défendants Cornell, Payne, and Burke, he made this averment: "(23; 
And thls défendant avers that, in the proseeution of said enterprise, he bas in- 
vested therein almost his entire available estate that could be utilized for 
such purpose; that he was dépendent upon development of the said properties 
for the release of the said securities whieh had been placed in the hands of 
the said Burke, Payne, and Cornell, as hereinbefote averred, ail of whieh the 
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Bald défendants, Burke, Payne, Cornell, and Mcintosh well knew, and the facts 
last aboyé stated were the subjeet-matter of repeated conversations between 
this défendant and the said Burke, Payne, Cornell, and Mcintosh; and the said 
défendants, Burke, Payne, Cornell, and Mcintosh, well knowing this dofend- 
ant's financial situation as above stated, and that this défendant could uot re- 
lleve said securities except through the development of said properties, there- 
upon conceived the purpose of procurîng the said securities of this défendant 
in their own right, and depriving the défendant of ail beneflt thereof. The 
moneys he had received had ail been Invested in the properties as hereinbef ore 
averred, and, by the acquirement of thèse securities, they -would get, not only 
the beneflt of said moneys, but of ail other moneys that had been invested by 
this défendant, as herelnbefore set forth, in efforts to develop said properties, 
and the beneflt of said properties as well." He then sets out In détail the various 
acts of the défendants by which they sought to carry out tbis purpose. They In- 
clude many acts of alleged intentional corporate mismanagement, wlth a view to 
depreeiate the value of Bltchle's stock, and having that effect The answer then 
continues: "(31) And the said défendants, Burke, Payne, Cornell, and Mcintosh, 
f urther to accomplish the objects of the said consplracy as hereinbef ore averred, 
afterwards entered Into a comblnatlon, confédération, and conspiracy wlth the 
said complainants, the said McMullens, by whlch the bonds, stocks, and coupons 
so held by the said défendants, as herelnbefore set forth, were to be sold, and the 
tltle thereto transferred to the said défendants, the said associâtes of this de- 
fendant, the partlculars of whlch will be herelnafter speciflcally set forth. On 
the 13th day of January, 1886, a contract was entered Into between said com- 
plainants, James B. and George W. McMulIen, and this défendant, by which, 
in substance, it was agreed that the said McMullen sold to this défendant 
two hundred and ten of the flrst mortgage bonds of the said Central Ontario 
Eailway, wlth coupons thereon, maturing April 1, 1885, October, 1885, and 
April 1, 1886, also coupons of the said company amounting to $71,250, a copy 
of whlch said contract Is hereunto annexed, and made a part hereof, and mark- 
ed 'Exhiblt A.' This défendant avers that, at the time of entering Into the 
said contract, they asserted that they, the said McMullens, were the owners 
of coupons to the said amount of $71,250, but in point of faet they dld not hâve 
the said coupons, but, on the contrary thereof, the coupons they had in their 
possession were coupons that had been taken from the bonds of said company 
prlor to the issue of such bonds, and were actually valueless, and were intended 
to be canceled, having been detached to be canceled by the secretary of the 
said company; but the secretary of said company having failed to cancel the 
same, and the same having been left tn the custody of the Toronto General 
Trust Company, In the box belonglng to the said railway, to which box the 
said McMullens had access, they (the said McMullens) procured the possession 
of said worthless coupons, and, so having possession of them, stipulated, as 
appears In saJd agreement, to transfer the same to the défendant. Afterwards 
the said McMullens brought suit against this défendant on said contract in 
the high court of justice, queen's bench division, in the domlnion of Canada, 
and without the production of the bonds and the coupons mentioned in said 
contract, and without having the possession or the control of such bonds or 
coupons, and without having ever tendered the same to the défendant, and 
without having the power to tender or deliver the same as required by said 
contract, procured a .ludgment in said action against this défendant for the sum 
of $238,000, with Interest from February 26, 1888. (32) And this défendant 
avers that a part of the basis of said suit, and upon which the said judgment 
was rendered, was the said $71,250 of coupons which the said complainants, 
McMullen and McMullen, never owned, whlch they had surreptitiously ob- 
tained, and which were utterly without value and void, because of the fact 
that they had been detached from the bonds prlor to the issuance thereof, 
they being coupons that on their face had matured prlor to the Issuance of such 
bonds, and had been detached therefrom for the purposes of cancellation. 
This défendant further avers that afterwards the said McMullens brought 
suit upon the said judgment rendered in the domlnion of Canada, in the circuit 
court of the United States, in the Northern district of Ohio, and there obtaiued 
a judgment against the défendant for the amount of the said Canadian judg- 
ment." The thirty-seventh paragraph of the amended answer and cross bill 
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Is as follows: "(37) And thls défendant, by reason of the premlses, dénies 
that either of the said parties are entitled to hâve from hlm any of the moneys 
claimed in their said several answers, and dénies that they hâve any eçtuitable 
right to hold the said securities for any purpose whatever, and avers that, by 
their fraudulent conduet hereinbefore speciflcally set forth, It is ineqixitable 
and unconseionable for them to retain the said securities, or any part thereof, 
and that they should, in equity and gcod conscience, be required to deliver up 
ttifi same and be remitted for any daims they may hâve on account of said 
money to the properties of the said several companies in whlch the said moneys 
were invested at the instance and request of the said défendants, Burlie, 
Payne, Oornell, and Mcintosh, and wlth the understandlng and agreement 
hereinbefore set forth." 

The prayer of the amended ansvcer and cross bill Is as follows: "Tliis défend- 
ant f urther avers that by reason of the misconduct of the said défendants, and 
of the mismanagement of said corporations as hereinbefore set forth, and the 
dépréciation of the said properties in conséquence of the conduet of the said de- 
fendants as hereinbefore averred, his Interests In said properties hâve been 
greatly injured and damaged. And he avers that, for the services rendered 
and the moneys expended by him in the service and management of said 
properties as in thls bill hereinbefore set forth, said défendants are Indebted 
to hlm in a large sum of money, not less than the sum of $700,000; and, foras- 
mueh as thls défendant is otherwlse wlthout adéquate remedy, he prays: 
First. That the said several parties hereln named, Includlng the said corpora- 
tion, be required to answer thls his cross bill. Second. That the said McMul- 
lens, complainants in the original credltors' bill, be forever enjoined and re- 
stralned from In any wlse proceedlng to the collection of the said Judgment, 
and that judgment be decreed to be null and vold. Thlrd. That the said Burke 
and Payne, the executors of the said Oomell, and the said Mcintosh, be ordered 
and decreed to deliver np to thls défendant the said stocks, bonds, and coupons 
so held by them, derlved from défendant on account of said moneys, as In thls 
answer and cross biU alleged, and that they be decreed to transfer to défendant 
the other stocks recelved by them in considération of services to be rendered by 
them. Fourth. That the said executors of the said Cornell be decreed to sur- 
render the said certiflcates of stock issued to the said Oornell on aecoimt of 
the said VermlUion and the Orean and McOonnell properties referred to and 
descrlbed In the said bill. Flfth. That the said défendants, Burke, Payne, Mc- 
intosh, and the executors of the said Ciomell, be restrained and enjoined from 
making transfers of any of the stocks, bonds, and coupons held by them re- 
spectively, and that the said several companies be restrained and enjoined from 
permittlng any transfers of said stocks, or any of them, on the books of said 
several companies. Sixth. That said Payne, Burke, Mcintosh, and the ex- 
ecutors of the said Comell be enjoined from in any wlse voting or uslng the 
said stock in the control and management of the said several corporations. 
Seventh. That an account be taken of the damages sustained by this défendant 
(cross complainant) by reason of the wrongful conduet of the said défendants, 
and that they be decreed to pay to him the amount thus ascertained to be due. 
Elghth. That an account be taken as to the value of the services of thls défend- 
ant in and above the varions services rendered and expenses Incurred and paTd 
in the matters in this blE set forth, and that the said défendants be decreed 
to pay to him the sums thus ascertained. Nlnth. That the said companies be 
decreed to cancel the said stock issued to others to whlch this défendant was 
justly entitled, and to reissue the same to this défendant. And he further prays 
the court to grant hlm ail other and proper relief that may be just and équita- 
ble In the premlses." 

No leave was ever given to file thls amended answer and cross bill. No 
process was ever Issued on it agalnst Bitchle's co-defendants. Subsequently 
there was tendered for flling In January, 1894, what was called a supplemental 
answer and cross bill, which merely ampllfled the averments of the amended 
answer and cross bill, and added other circumstances claimed to show the 
conspiracy of Payne, Burke, and Oornell to depreciate the value of the stock, 
and to obtain légal tltle thereto by sale of the same when depreclated. The 
évidence taken on the Issues was very voluminous. It began in January, 1892, 
and was continued from time to tlme until November 29, 1893. The pleadings 
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and évidence make a record of 2,000 prlnted pages. A motton was made by 
the counsel for Ritchie for an order requiring the Angio-Amerlcan Iron Com- 
pany and the Canadian Copper Company to bring into court tbe books of the 
corporations for use of counsel for Ritchie In taking bis évidence. Tbls motion 
and a motion to consolidate the two cases came bef ore Judge Lurton, m Nash- 
ville, and he denled the former aad granted the latter. On the 30th of Sep- 
tember, 1893, Ritchie moved for leave to flle the amended answer and cross 
blU, and, In support of the motion, ref erred to the teslàmony In the two Con- 
solidated cases and the several afQdavlts of the défendants Ritchie and hls 
■wlfe In support of the motion. Subséquent to this there was further évidence 
taken, and the cause was set for hearlng, and heard in the sprlng of 1894. It 
was declded January, 1895. Leave to file the amended answer and cross bill 
was denied, as was also the motion for leave te file a supplemental answer and 
cross bill. The decree found that there was due from Ritchie to complalnants 
the sum of $339,541, for whlch they were glven a lien on ail the bonds, coupons, 
and stocks held by the co-def endants of Ritchie, except those belonging to Mrs. 
Ritchie; that there was due Stevenson Burke, aiter credlting a dlvldend from 
the copper stock of $7,350, the sum of $269,023, for whlch he held 1,050 shares 
of Canadian Copper stock, 4,000 shares of the Anglo-American Iron Company, 
and 225 bonds of the Central Ontario Rallway Company; that there was due 
Henry B. Payne, after creditlng Ritchie with $21,000 received from the copper 
stock held as collatéral, $605,382.26, for whlch Payne held In pledge 800 shares 
of the preferred stock of the Central Ontario Rallway Company, 1,200 shares 
of the common stock of the Central Ontario Rallway Company, 753 first mort- 
gage bonds of the Central Ontario Rallway Company, and 3,000 shares of the 
capital stock of the Canadian Copper Company; that the note for $60,000, 
claimed by Ritchie to hâve been a payment of that amount on the indebtedness 
to Payne, was not Intended to be such a payment, but was only tendered and 
received as collatéral security for the debt; that there was due the executors 
for Cornell, deceased, the sum of $205,686.84, to secure whlch they held of Mrs. 
Ritchie's stock 901 shares of the Canadian Copper Company and 1,939 shares 
of tbe Anglo-Amerlcan Iron Company; that sald executors also held property 
of Samuel J. Ritchie to secure the same amount,— 336 shares of the Anglo- 
Ameriean Iron Company, 12 bonds of the Central Ontario Rallway Company, 
and the 332 coupons, amountlng in par value to $9,960, eut from the bonds of 
the Central Ontario Rallway Company, and also a lien on certain other 
coupons, the property of Samuel J. Ritchie, In the hands of the marshal, 
amountlng In par value to somethlng over $150,000; that Ritchie was not en- 
titled to any compensation for services rendered to the Canadian Copper Com- 
pany and the Anglo-Amerlcan Iron Company, or either of them, or for ex- 
penses Incurred by him in thelr services, and that the stocks, bonds, and 
coupons pledged to the Oitizens' Savlngs & Loan Association, and held in 
pledge by Payne, had not been asslgned by Ritchie to Cornell, as alleged in 
Ritchie's answer. The complalnants were required to deliver to a spécial eom- 
mlssioner the mortgage bonds and coupons, upon the dellvery of which their 
judgment agalnst Ritchie had been based, and thèse were flrst ordered sold 
to pay the judgment. The other défendants, Payne, Burke, and Cornell's ex- 
ecutors, were ordered to deliver to the commlssloner ail the bonds, stocks, and 
coupons held by them respectively, and to sell the same at public auetion In 
separate lots. Out of the proceeds of each lot, the commlssioner was ordered 
to pay the debt which that lot was pledged to secure. Ritchie was given an op- 
portunlty to pay the complalnants and hls co-defendants. In whlch case the 
commlssloner was directed to deliver the bonds and stocks to him, except those 
which belonged to Mrs. Ritchie, which were to be delivered to her. Ritchie 
and Mrs. Ritchie took exception to everything found In the decree, and ordered 
to be done thereby. The reasons for the action of the circuit court are set 
forth in an opinion of Judge Lurton, reported In 64 Fed. 253. 

Benj. Butterworth., Wm. H. Upson, and C. R Grant (Shellabarger 
& Wilson and Geo. W. Sieber, of counsel), for appellants. 

Samuel E. Williamson, Squire, Sanders & Dempsey, and Stevenson 
Burke, for appellees. 
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Before TAFT, Circuit Judge, SEVERENS, District Judge, and 
HAMMOND, J, 

TAFT, Circuit Judge (af ter stating the facts). The main error as- 
signed is tlie action of the circuit court in refusing leave to Ritcliie 
to file a pleading termed an amended answer and cross bill. It was 
a single pleading, in which no distinction was made between the 
answer and the cross bill. Such practice in the fédéral courts of 
equity is irregular, to say the least of it. Hubbard v. Turner, 2 
McLean, 519, Fed. Cas. No. 6,819; Morgan v. Tipton, 3 McLean, 339, 
Fed. Cas. No. 9,809; Fost. Fed. Prac. (Ist Ed.) § 172. The applica- 
tion for leave was not made until a year and a half after the case was 
at issue on the original pleadings, and only a few days before the 
time fixed for closing the évidence. Made at so late a day, the ap- 
plication was addressed to the légal discrétion of the court, and was 
not to be granted as of course. The circuit court, in considering the 
propriety of granting the leave, properly examined into the légal suf- 
flciency of the facts averred as équitable défenses to the case made 
in the bill and the answers of Ritchie's co-defendants, and as grounds 
for the affirmative relief asked. Certainly, if the tendered pleading 
presented no défense on the merits, it would hâve been improper in 
the court to allow it to be filed after the long delay. The circuit 
court also examined into the évidence already taken in the cause, 
to see whether the probability that Ritchie could support by proof 
his new averments was suffi ciently great to justify a delay of the 
case for this purpose. In taking the testimony on the original plead- 
ings, Ritchie had adduced ail the évidence he could bring to suâtain 
the averments of his proposed amended answer and cross bill. It 
was clearly within the power and duty of the circuit court if, in its 
opinion, this évidence, taken with the other circumstances and testi- 
mony, failed to maintain the allégations made in the answer and 
cross bill, to refuse leave to file the same. A material amendment of 
the answer changing the issues ought not to be permitted, after the 
évidence is closed, unless, either in the évidence already offered or in 
a showing upon affidavits, it is at least made to appear to the court 
that the défendant can probably sustain by his proof the amendments 
offered. The sixtieth equity rule provides that the answer "shall 
not be amended in any material matters^ as by adding new matters, 
facts, or défenses, or qualifying or altering the original statements, 
except by spécial leave of the court or of a judge thereof , upon motion 
and cause shown, after due notice to the adverse party, supported if 
required, by affidavit." 

Mr. Justice Story, speaking of applications to amend answers, in 
Smith V. Babcock, 3 Sumn. 583, Fed. Cas. No. 13,008, said: 

"When the object is to let In new facts and défenses whoUy dépendent upon 
paroi évidence, the reluetamee of the court Is ^eatly inereased, since it has a 
natural tendency to encourage earelessness and indiiîerence in maklng answers, 
and leaves much room for the introduction of testimony manufactured for the 
occasion. * * • The whole matter rests in the sound discrétion of the court. 
* * * It seems to me that before any court of equity should allow such 
amended answers, it should be perfectly satisfled that the reasons assigned for 
the application are cogent and satisfactory; that the mdstakes to be corrected 
79 F.— 34 
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or the faets to be added are made hlghly probable, If not certain; that they are 
materlal to the merits of tlie case in controversy." 

It has been held that, where the complainaDt proves by affldavit 
that the new matter sought to be introduced is f aise, leave to amend 
the answer will be denied. Hicks v. Otto, 17 Fed. 539. 

It is manifest that the appellant Eitchie cannot complain of the 
action of the circuit court in looking into and weighing his évidence 
upon the issues he sought to raise by the amended answer before 
granting him leave to file it. 

This brings us to the questions of law and fact which the circuit 
court decided La refusing the leave. The issues tendered by the 
answer and cross bill shortly stated were — First, that the judgment 
upon which the bill was founded had been obtained by fraud, and 
should be set aside; second, that, of Eitchie's co-defendants Payne, 
Burke, and Cornell, each one had made a contract with him by 
which, in considération of the delivery to each of a large amount of 
stock in two mining companies, each had agreed to aid him in de- 
veloping the mining enterprises, to lend to him large financial crédit, 
to keep up the market value of the stock in the mining companies, 
and to assist in the consolidation of the railway with the mining 
enterprises; that each had not only failed to keep his agreement, 
but had taien affirmative steps to destroy Eitchie's crédit, and the 
value of the stock, thereby entitling Eitchie to set off the damages 
for this breach of contract against the indebtedness claimed by each 
against him; third, that the same three co-defendants, Payne, Burke, 
and Cornell, had entered into a conspiracy to become absolute own- 
ers df Eitchie's stocks pledged to each at much less than their real 
value, by assuming the management of the companies, and by pre- 
venting the development of their properties, by causing the com- 
panies to repudiate valuable contracts, by preventing the companies 
from earning and paying dividends, by rrfusing for the companies 
the acceptance of valuable subsidies, and by publicly depreciating 
the value of the stock of the companies, for which wrongs he was en- 
titled to damages against each of his pledgors to be set ofE herein 
against his indebtedness. 

The circuit court held that the amended answer did not state facts 
sufficient, even if proven, to justify the court in declaring the judg- 
ment of complainants void for fraud. In this conclusion we fuUy 
concur. The answer allèges that the McMullens and Eitchie entered 
into a contract by which the McMullens agreed to sell, and Eitchie 
to buy, 310 bonds of the Central Ontario Eailway Company and cou- 
pons eut from the bonds of the same company, amounting in their 
face value to $71,250; that, at the time of making the contract, the 
McMullens asserted that they owned the coupons, when in fact the 
coupons referred to were never obligations of the railway company, 
but were coupons accruing due on their face before the issue of the 
bonds, and were thus void and valueless; that afterwards the Mc- 
Mullens brought suit in the queen's bench division of the high court 
of justice of Ontario, Canada, and without the production of the 
bonds and coupons, and without having tendered the same to Eitchie, 
procured a judgment in the action against Eitchie; that he (Eitchie) 
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did not know that the coupons to be delivered were of the f raudulent 
character stated, either when the Canadian judgment was obtained, 
or when the judgment on that judgment was obtained in the court 
below. "And he avers that the said McMuUens procured the sald cou- 
pons by fraud, and were without right or title thereto; that they 
pretended to be the owners thereof, and fraudulently and corruptiy 
engaged to sell the same to this défendant, and fraudulently procured 
from the court judgment thereon, as hereinbefore set forth." There 
is no ground for setting aside the Canadian judgment to be found in 
thèse averments. It must be inf erred theref rom that Eitchie was duly 
brought before the court by personal service, and that he failed to take 
issue with the plaintifls as to their asserted ownership of the coupons, 
and their ability to deliver them, because he did not then know the 
falsity of this claim. He now seeks to avoid the judgment, on the 
ground that the plaintiffs obtained it by a false and perjured state- 
ment of his case, which deceived not only the court, but also himself, 
the défendant, so that he interposed no déniai thereof. 

In TJ. S. V. Throckmorton, 98 U. S. 61, the suprême court held that 
the fraud for which a bill to set aside a judgment or decree could be 
sustained was that which was extrinsic or collatéral to the matter 
tried, and not a fraud which was in issue in the prior suit; that relief 
would be granted only in cases in which, by fraud or a déception 
practiced on the unsuccessful party, he was prevented from fully 
exhibiting his case, so that there never had been a real contest of the 
subject-matter of the suit. The case made by the défendant Ritchie 
in the amended answer is not within the foregoing requirement. 
The only fraud alleged is the false statement by the McMullens that 
they owned valid coupons, and were able and ready to deliver them, 
This was not an extrinsic or collatéral fraud. It was a false state- 
ment in respect to a fact essential to the plaintiff's right to recovery, 
and the fact that it deceived the défendant as well as the court does 
not change its character, as being a fraud in respect to an issue of 
the former suit. It was the duty of Ritchie, by inquiry, to learn the 
f acts in respect to the plaintiffs' cause of action ; and if he contented 
himself with accepting the truth of plaintiffs' averments in their 
pleading, and let the case go by default, he cannot afterwards hâve 
the judgment set aside in equity, on the ground that the averments 
of plaintiffs in their pétition were false. The answer states no ex- 
cuse for Ritchie's failure to learn the facts before permitting the de- 
fault in the Canadian suit, and before the judgment in the court be- 
low, and charges no act on plaintiffs' part to prevent his discovering 
the truth, and pleading it, except the mère false statement concern- 
ing the ownership and validity of the coupons embodied in the origi- 
nal pleading. Clearly, the part of the amended answer attacking 
the McMullen judgment would neither be ground to set it aside by 
bill for the purpose, nor constitute a valid défense in equity to its 
enforcement. 

The next défense raised by the answer was that Payne, Burke, and 
Cornell had each agreed with Ritchie to aid him in developing the 
mining and railroad enterprises, by lending him flnancial crédit, and 
by helping him to keep up the market value of the mining and rail- 
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way stocks, and by aiding him to bring about a consolidation of tbe 
three companies, in considération of Eitchie's deliyery to eacli of 
them of large amounts of said stocks; that each had whoUy failed 
toperform his agreement, wliereby Eitchie was entitled to damages 
therefor, by way of set-oiï to the debt due fmm him to each of them. 
If Eitchie were able to prove this défense, we are of opinion that it 
would constitute a valid défense pro tanto to the claims of Payne, 
Burke, and Cornell, and might be used by Eitchie, by way of set-off 
against those claims. The debts were contracted in a partial per- 
formance by Payne, Burke, and Cornell of the very contracta for the 
breach of which Eitchie asks damages. Such damages, if allowable 
thereon, could be properly treated as équitable set-offs to the debts 
thus contracted, because growing ont of the same transaction. Scott 
V. Armstrong, 146 U. S. 499, 13 Sup. Ct. 148. The McMullens cannot 
complain of the delay incident to an adjustment of the mutual indebt- 
edness between Eitchie and his pledgees, even though it require the 
ascertaiument of unliquidated damages, because they can subject 
nothing to their judgment but the équitable interest which Eitchie 
has in the stocks, or their proceeds, after payment of the ascertained 
balance due from Eitchie to his pledgees. Indeed, they pray an ac- 
counting between Eitchie and his pledgees; and, if the damages re- 
ferred to are a proper crédit to Eitchie in that accounting, their 
remedy against the stocks must remain in abeyance until such dam- 
ages are exactly ascertained. 

The further question remains whether the showing, by way of 
évidence, which Eitchie made of the existence of thèse contracta 
and their breach, was sufaciently convincing to justify the court in 
allowing a new and formai issue to be made thereon, so late in 
the hearing of the cause. We shall postpone considération of this 
question of fact until after we bave examined the légal suflficiency 
of the next défense of Eitchie, which is that Payne, Burke, and 
Cornell, each holding in pledge a large amount of the stocks of 
the two mining companies and of the railway company belonging 
to Eitchie, conspired together to depreciate the market value of 
thèse stocks, so that they might acquire absolute title to them at 
much less than their true value, by forced sales under the pledges, 
and, in furtherance of this conspiracy, did many things in and about 
the management of the companies to depreciate the value of the 
stocks, which they were able to do because they owned stock in 
said companies, were directors and oflEicers thereof, and controlled 
the stock of Eitchie pledged to them. Without going into too much 
détail, it will suflace to say that thèse acts charged consisted — First, 
in ref using to develop the mining property in such a way as to earn 
dividends; second, in refusing to accept subsidies voted to the rail- 
way and mining enterprises; third, in repudiating and breaking 
up profitable contracts made for and on behalf of the mining 
companies; fourth, in refusing to entertain a proposition for the 
treating of iron ore, which, if successful, would make the railway 
company and iron mines very profitable ; flf th, in declining to unité 
the mining companies and railway company in one corporation; 
sixth, in declining to grant an option to sell the mines for |15,- 
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000,000. For the dépréciation of the pledged stocks thus brougM 
about, Ritchie asks damages to be set off against the indebtedness 
due from him to each of the pledgees. 

The learned circuit judge was of opinion that Ritchie could hâve 
no crédit in the accounting between him and his pledgees for the 
loss sufEered by him from this conspiracy and the wrongful acts in 
pursuance thereof; that the wrongs committed were injuries to the 
corporations only, and that Ritcliie, as a stockholder, could hâve no 
redress directly against the wrongdoers, and must find a remedy, if 
at ail, in the enhancement in value in his stock caused by a recovery 
of damages by the corporations. As the very object of the con- 
spiracy and wrongs done was to cause Ritchie to cease to be a stock- 
holder, it might be difflcult to point out how such an indirect remedy 
could beneflt him after the wrong had been completed and he had part- 
ed with his ownership of the stock. It is undoubtedly true, as the 
circuit court held, that a stockholder, merely as such, cannot hâve 
an action in his own behalf against one who has injured the cor- 
poration, however much the wrongful acts hâve depreciated the 
value of his shares. Smith v. Hurd, 12 Metc. (Mass.) 371; Allen 
V. Curtis, 26 Conn. 456; Wallace v. Bank, 89 Tenn. 630, 15 S. W. 
448; ; Hersey v. Veazie, 24 Me. 1; Conway v. Halsey, 44 N. J. Law, 
462; Porter v. Sabin, 149 U. S. 478, 18 Sup. Ct. 1008. But we are 
of opinion that this principle has no application where the wrong- 
ful acts are not only wrongs against the corporation, but are also 
violations by the wrongdoer of a duty arising from contract or 
otherwise, and owing directly by him to the stockholders. 

In Smith v. Hurd, 13 Metc. (Mass.) 371 (a leading case), Chief Jus- 
tice Shaw delivered the opinion, sustaining the principle relied on 
by the circuit court. His first and main reason for holding that 
a stockholder could not recover for injury suffered by the malfea- 
sance of a director was that there was a want of privity between 
them. He said (page 384) : 

"There Is no légal privity, relation, or immédiate connection between the 
holders of sliares In a bank ana the direetors of the bank on the other. The 
direetors are not the bailees, the factors, agents, or trustées, of such indi- 
vldual stockholders. The bank Is a corporation and body politic, having a 
separate existence as a distinct person in law, in whom the whole stock 
and property of the bank are vested, and to whom ail agents, debtors, of- 
flcers, and servants are responsible for ail contracts, express or implied, 
made in référence to such capital, and for ail torts and injuries dimlnishing 
or Impairing it." 

In the case under review there was a privity between Payne, 
Burke, and Cornell, on the one hand, and Ritchie, on the other, 
created by the pledges of the stocks. The bailee owes a direct duty 
to the pledgor to be reasonably careful that no harm shall corne 
through his custody to the subject-matter of the pledge. Jones, 
Pledges, §§ 403-405. A fortiori it is the bailor's duty not to 
do any act with the intention of depreciating the value of the 
pledge. Hence, if Payne, Burke, and Cornell combined together, 
and wrongfully reduced the value of the stocks pledged, with the 
intention of buying them in at less than their value, they hâve 
done Ritchie an injury, for which he is entitled to compensation. 
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But it is said that they did this only as directors and stockholders 
of the corporation, and that for their wrongful acts as directors 
tlie corporation only can recover, and that for wrongful acts as 
stockholders they cannot be held accountable at ail, because in 
voting as stockholders they are dealing with their own. It is true 
that the obligations of the pledgee of stock to the pledgor would 
net be violated by the pledgee if the stock held in pledge sulïered 
a loss in value through négligence of the pledgee in acting as di- 
rector of the company or through ill-advised or négligent voting of 
other stock owned by him. The fact that the pledgee of stocli owns 
other stock in the same company, or is a director or ofîicer therein, 
does not impose any greater duty upon him, in respect to the stock 
pledged, than if he had no relation to the company at ail. But, 
if such pledgee use his position as director and his vote as stock- 
holder intentionally to depreciate the stock of his pledgor held in 
pledge with the dishonest purpose of acquiring ownership of the 
stock at forced sale, this is a direct injury done by him to his 
pledgor, and he cannot avoîd direct liability to his pledgor for it, 
by pleading that the means by which he accomplished this wrong, 
and violated his duty as pledgee, involved an injury to the corpo- 
ration, for which it may also recover damages. Ordinarily, one's 
vote as stockholder or director in a corporation cannot subject him 
as an individual to a suit for damages by another injured by the 
corporate action voted for, unless the vote is shown to be malicious ; 
i. e. with intent to injure the person complaining. But it is well 
settled that, "if any number of persons combine with intent to in- 
jure and defraud another, they cannot défend themselves against 
an action by showing that they did the act in the character of 
corporators under any charter whatever." Vose v. Grant, 15 Mass. 
519; Spear v. Grant, 16 Mass. 9, 15, 16; Bartholomew v, Bentley, 
15 Ohio, 659, 667; Harman v. Tappenden, 1 East, 555. 

In Walsham v. Stainton, 1 De Gex, J. & S. 678, the facts charged 
in the bill were thèse: Joseph Stainton was the manager, and Hen- 
ry Stainton was the London agent, of the Carron Company, a cor- 
poration. They appointed their nephews, Joseph Dawson and Hen- 
ry Dawson, to conâdential positions in the company. The Stain- 
tons and Dawsons entered into a conspiracy to secure to themselves 
the whole beneflt of the company, "and, with that view, conspired 
together to procure the discontinuance of the committees of man- 
agement, where proxies were not allowed, and to keep the accounts 
of the company fraudulently, so as to conceal from the sharehold- 
ers the real value of the shares, in order that they themselves 
might buy up at an undervalue such shares as were offered for sale, 
and at the same time make themselves a majority of the votes at 
the meetings of the company." To carry out this plan, the Stain- 
tons retained in their hands large funds belonging to the company, 
which never appeared in the earnings, and so reduced the dividends. 
By thèse means the market value of the shares of stock was kept 
much below their real value. As a resuit, Henry Stainton pur- 
chased 40 shares, and Joseph 15, at a price much below a fair 
value. When the facts were discovered, the company compelled the 
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Staintons, or tlieir representatiTes, to account for the large amount 
of money retained by them; and the représentatives of the sellera 
of the stock flled this bill to compel a return of the stock still held 
by Henry Stainton's représentatives, and to compel the estâtes of 
Joseph and Henry Stainton to make good the différence between the 
price at which the 15 shares now in the hands of an innocent pur- 
chaser had been sold to Joseph Stainton and its real value, and to 
compel an accounting for ail dividends received on the stock since 
the sale. Vice Chancellor Wood sustained a demurrer to the bill, 
but the lords justices, on appeal, reversed this ruling, and held 
that the bill stated a good ground for relief, and that each -wrong- 
doer might be compelled in equity to make good to the defrauded 
owner of shares the loss without regard to his having proflted by 
the fraud. This case illustrâtes, in quite a satisfactory way, how 
managers of a corporation may so conduct the aflairs of the cor- 
poration as to incur a direct liability to the stockholders in respect 
to their particular stock. In the case cited,the liability arose because 
of the relation between the corporate managers and the stockhold- 
er of vendees and vendor of the stock. In the case at bar it arises 
because of the relation between the corporate managers and the 
stockholder of pledgees and pledgor of stock. 

We are therefore of opinion that if the averments of the amend- 
ed answer and cross bill concerning the conspiracy of Payne, Burke, 
and Cornell to depreciate Ritchie's stock, in order to force a sale 
at less than its real value, are true, Eitchie is entitled to relief. 
What relief, it is perhaps not necessary exactly to say. Were 
Payne, Burke, and Cornell asking a sale of the stock, proof of such 
a conspiracy would justify a dismissal of their bill and a déniai 
of ail relief. But hère the McMullens, as judgment creditors, are 
entitled to subject Ritchie's interest in the stock to the payment 
of their judgment; and a court of equity cannot inquire into their 
motives if their judgment is a valid one, as it is. The only mode 
of giving relief to Eitchie, therefore, would be to allow him to set 
off, against the debts of Payne, Burke, and Cornell, damages for 
this wrongful dépréciation of his pledged stock, the measure of 
which would be the différence between the market value now and 
what it would hâve been had not this conspiracy been set on foot, 
and had the wrongful acts in pursuance of it not been done. 

We come now to détermine how far the averments of the an- 
swer and cross bill are supported by the évidence. First, what, if 
any, évidence is there that Payne, Burke, and Cornell made and 
broke the promises, as the answer charges? Upon this subject, 
Eitchie testiflled : 

"The real considération, the positive, unqualîfled agreement between those 
parties and myself, was that, if those companles were organized and put 
in, they should be used to protect the road, and they would use their crédit 
and other influence and their position as a whole, and sell them as a whole. 
They never would hâve been in it, or had anythlng to do wlth it under any 
other considération." 

Payne and Burke emphatically deny that they ever made any 
such agreement, and further deny that Eitchie gave them any stock 
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therefor. Cornell died before this issue was distinctly raised, and 
Ritchie's statement as to a contract with him is not compétent évi- 
dence, under section 8S8 of the fédéral statutes. Morris v. Norton, 
21 G. G. A. 553, T5 Fed. 912, 922. 

In order properly to weigh the conflicting évidence on this and 
other issues, it is necessary to make a short statement of the his- 
tory of thèse Ganadian enterprises, and the connection which Rit- 
chie, Payne, Burke, and Gornell had with them. 

In 1881, Ritchie, then a manufacturer of Akron, Ohio, purchased, 
with J. B. and Gr. W. McMullen, a large interest in a railway 40 
miles long, running from Picton, on Lake Ontario, northwest to 
Trenton. The road lay wholly in Prince Edwards county, and took 
its name therefrom. Ritchie and the McMuUens, after procuring 
the necessary législation, projected an extension of the railroad 
to Coe Hill, in Hastings county, a distance of about 70 miles, and 
called the whole line the Central Ontario Railway. $2,200,000 in 
bonds were issued, and $750,000 in stock, of which $300,000 was 
preferred, and the remainder was common. They acquired from 
one Goe an undivided three-quarters interest in 15,000 acres of 
mining land, in considération of a payment of $100,000 and the ex- 
tension of the road. H. B. Payne was a rich man, a citizen of 
Oleveland, and a senator in congress from Ohio. Stevenson Burke 
was also a rich man, and a citizen of Gleveland. He was largely in- 
terested in railroads. Thomas W. Gornell was a rich man of Akron, 
Ohio. They were ail well acquainted with Ritchie, and he with 
them. Payne bought $100,000 of the railway bonds, and $100,000 
of the preferred stock, both at par, and received $150,000 of the 
common stock as a bonus. He also bought a third interest in the 
mining lands for $50,000. Burke advanced $150,000 to pay for $150,- 
000 par value of the bonds, reserving the right to sell them back 
at par to Ritchie. Gornell advanced a considérable sum, but much 
less than Burke, to Ritchie, upon the railway bonds as collatéral. 
The railroad was completed in 1885. Meantime Ritchie had bought 
ont the McMullens, and the railroad was practically owned by 
Ritchie, Payne, and one McLaren. They had purchased a tract of 
mining land extending northwardly from the northern terminus of 
their road, and embracing 65,000 acres. After a good many thou- 
sand tons of the iron ore mined at Goe Hill had been carried to the 
rolling mills of Gleveland, it was discovered that the ore was so 
full of sulphur that it was practically useless. As the success of 
the railroad was largely dépendent on the f reight to be earned from 
the transportation of iron ore, the failure of the ore was the failure 
of the road. Ritchie, who had been the promoter of the railroad, 
at least so far as Payne, Burke, and Gornell were concerned, and 
who had in some manner, not disclosed by the record, acquired an 
intimate acquaintance with the leading men of Canada, and also 
with her minerai resources, learned that copper ore had been found 
in the construction of the Ganadian Pacific Railway near Sudbury 
Junction, a point about 200 miles to the northwest of the northern 
terminus of the Central Ontario Railway, and separated therefrom 
by a rough, unbroken, and uninhabited country. Ritchie went to 
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Sudburj, and in October, 1885, contracted for the purchase of 900 
acres of copper-mining land, for $14,000. He returned to Cleve- 
land, and persuaded H. B. Payne and bis son O. H. Payne to take 
one-fourth interest in bis purcbase, wbicb tbey did. Tbere were 
now organized two mining companies, one tbe Canadian Copper 
Company, with a capital stock of |2,500,000, and tbe otber the Anglo- 
American Iron Company, witb a capital stock of |5,000,000, botb 
corporations of Obio. To tbe former, Ritcbie conveyed tbe cop- 
per-mining land, wbicb he and tbe Paynes bad bought for $14,000, 
in considération of an issue to them of $1,000,000 par value of the 
capital stock of the company. Of tbis issue, Ritchie received |750,- 
000, and the Paynes $250,000. Ritchie bad become obligated to 
Burke to open for him a mine on tbe Central Ontario road, from 
wbicb Burke sbould be able to take as bis one-fourth interest 100,- 
000 tons of flrst-class Ressemer iron ore. The collapse of the iron 
mining enterprise prevented compliance with tbis, and, in consid- 
ération of Burke's releasing Ritcbie from one-third of Ritcbie's ob- 
ligation in respect of the ore, Ritchie conveyed to him $100,000 of 
tbe capital stock of the copper company. Tbis, at ail events, is 
the transaction as evidenced by tbe written contracts of the parties. 
Subsequently, otber copper lands were acquired, and the stock is- 
sued for ail tbe land aggregated $1,733,000. Ritchie, Burke, and 
Payne received of tbe remaining $733,000 their proportion of tbe 
same, measured by tbe amount paid by tbem for tbe purchase money 
of the lands. Subsequently, in order to develop the property, up- 
ward of $600,000 in cash was expended in opening mines and erect- 
ing a plant. Of tbis sum, Ritcbie contributed $62,300, while Payne, 
Burke, and Cornell each paid in about twice as much as Ritchie, 
ail taking additional stock at par. Late in 1886 it was discovered 
tbat the copper ore was also ricb in nickel. As nickel was more val- 
uable than copper, tbis made tbe success of the company more cer- 
tain, and increased the value of its stock. Tbe discovery, in 1888 
or 1889, that nickel, when mixed with steel, made tbe best armor 
plate for warsbips, indicated sucb a future demand for nickel as still 
furtber to increase tbe prospective value of the property of the 
copper company. In 1888 tbe Canadian Copper Company gave an 
option to one Thompson, of London, by whicb it agreed to sell ail 
its property for $6,000,000. A renewal was asked, and $6,000 of- 
fered for the privilège, but Ritchie, Cornell, and others defeated it. 
Burke, Payne, and Mcintosb were in favor of granting it. 

Ritchie, Payne, and McLaren déeded to the Anglo-American Iron 
Company, in 1886, an undivided three-quarter interest in 15,000 acres 
of iron land near Coe Hill, and the 65,000 acres of land to tbe nortb of 
tbat. Tbey eacb received $500,000 par value in stock for tbis con- 
veyance. Subsequently, in 1888, a valuable copper and nickel tract 
near Sudbury was bougbt, and conveyed to the iron company, but 
very little money bas since been expended in developing tbe property. 

In 1887, Ritcbie attempted to interest New York and Canadian 
capitalists in the extension of tbe Central Ontario Railway, from 
Coe Hill to Nortb lîay, a point on the Canadian Pacific Railway, 
about 40 miles east of Sudbury Junction. Tbis would bave required 
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the building, thi-ough a very rough and uninhabited country, of 
about 150 miles of railroad. It would bave been of advantage to 
the Anglo-American Iron Company, because it would bave run 
through its 65,000-acre tract of timber and iron minlng land. To 
jnduce tbe investment, Payne, Burke, and Ritchie agreed to sell 
to those wbo sbould undertake tbe extension tbeir holdings in the 
Anglo-American Iron Company for the same priée which they had 
paid for the stock. An effort was made to procure a subsidy from 
the Canadian government for the extension, but it did not succeed. 
The plan fell through. After tbis, in 1888, tbe Anglo-American 
Company acquired tbe valuable copper and nickel property already 
spoken of. 

Ritchie was the président of the copper company from its or- 
ganization, in January, 1886, until 1887, when he resigned, and at 
bis request Cornell was elected in his plaça He was a director 
and vice président in tbe Anglo-American Company from 1886 uutil 
1891. He was président and director in tbe Central Ontario Rail- 
way from 1882 until Marcb, 1892. He was exceedingly active in 
and about the concerns of the three companies until 1891. He gave 
much of bis attention in 1888 and 1889 to an investigation of meth- 
ods for eliminating tbe sulpbur from the Coe Hill iron ore, so 
as to make it marketable. In 1889 he was also engaged in enlar- 
ging tbe market for nickel, by pressing tbe value of its use for 
armor on the navy department of the United States; and he went 
to Europe in 1889, to learn as much as he could concerning its 
treatment and use in Europe. While in Europe, Ritchie conceived 
a plan, and discussed it with Englisb merchants, of uniting the two 
mining properties, and selling them to an Englisb company. He 
expresses the opinion that, had he been given a power of attorney 
to do 80, he could bave sold the two mining properties for |15,000,- 
000, with an additional sum for tbe railroad. Tbe copper company's 
board of directors declined to give Ritchie such a power of attor- 
ney. In tbe fall of 1889 Ritchie returned from Europe, and en- 
tered into negotiations with Thomas A. Edison for the treatment 
of tbe iron ore at Coe Hill, and received from Edison a proposition 
for tbe treatment that we shall bave to consider more in détail 
later in tbis opinion. At this time congress was just assembling, 
and tbe formation of the new tarifE bill, subsequently known as the 
"McKinley Tariflf Bill," had begun. It was of great importance to 
the copper company and the iron company, interested, as they botb 
were, in finding a market for nickel, that tbe beavy duty then im- 
posée on tbe métal in botb its crude and reflned condition sbould 
be removed or reduced in tbe new bill. Ritchie threw bimself into 
tbe struggle with tremendous energy, and, with the assistance of 
the navy department, succeeded in having tbe duty on tbe nickel 
matte reduced to notbing. He was engaged in this till Septem- 
ber, 1890. 

During tbe seven years preceding tbe Ist of May, 1890, Ritchie 
had called on Payne, Burke, and Cornell to belp him in a fiuancial 
wav to such an extent that lie then owed, either direct] v or as suretv, 
to Burke |280,000, to Payne $350,000, and to Cornell about 1120,000. 
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Ail of this indebtedness was secured by stocks of the two mining 
companies, and bonds and stocks of the railway. Cornell had lent 
him $150,000 in addition, which Eitchie had paid off, and Burke's 
debt was soon reduced by a sale to him of |75,000 of copper stock 
at par. Eitchie had grown very lax abont paying interest, and 
had made the payments on the principal above referred to only 
by selling part of the collatéral pledged to secure the debt. In 1887 
he had contracted a debt of about f 200,000 to the McMullens, which 
they had put in judgment in Canada in 1888. They sued on the 
judgment in the court below in the same year. They did not obtain 
judgment in that court until February, 1890. The fear of Eitchie 
and his associâtes was that the McMullens would garnishee the 
stocks of Eitchie held as collatéral. Execution on the McMuUen 
judgment was not issued until November, 1890, and the bill below 
was not flled till December, 1891. 

As soon as Eitchie could leave Washington, in the fall of 1891, 
after the passage of the McKinley bill and the negotiations with the 
navy department for the sale of nickel, he took up the plan of uniting 
Sudbury Junction, where the copper and nickel mines were, with the 
Coe Hill Mines, the then terminus of the Central Ontario Eailway, 
by an extension of the railway about 160 or 170 miles; and he at- 
tempted to induce the Canadian and Ontario governments to give 
subsidies for the extension, by promising the érection of nickel-steel 
plants and the investment of large amounts of capital in developing 
the country. Prom this time dates the dissension between Eitchie, 
on the one hand, and Payne, Burke, and Cornell, on the other. 
Eitchie's plan was that, as soon as the extension was completed, the 
copper Company, the iron company, and the railway company should 
be Consolidated. Eitchie's interest in the copper company, by 
reason of his sales of its stock, which was the only stock owned by 
him having a real selling value, had been materially reduced, while 
his heavy holdings in the collapsed railway and in the iron company 
remained. Consolidation was therefore much more likely to benefit 
Eitchie than Burke and Cornell, whose holdings in the railway were 
comparatively little. In September, 1890, Eitchie, in the glow of 
his success with the tarifiE bill, had been elected an additional director 
of the copper company, at a spécial meeting. At the meeting in Jan- 
uary, 1891, after he had manifested a désire to involve the copper 
company in his plan of extension and new construction, he was left 
out of the directory. A very sharp, and, on Eitchie's part, an acri- 
monious, correspondence, foUowed a polite warning of him by Burke 
not to use the copper company's name in his varions plans of exten- 
sion, and of the construction of nickel-steel plants. Eitchie thereup- 
on went so far as to break up, by threata of litigation, a contract 
which the copper company was negotiating for the sale of its nickel 
matte, and this led to a circular letter from the company advising 
the public that Eitchie was not connected with the company, and had 
no authority to represent it. This was smoothed over to some ex- 
tent by an agreement to arbitrate, and Burke and Payne and Cornell 
wrote a letter to some of the members of the Canadian government to 
assure them that both mining companies would regard the extension 
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of the railway to Sudbury Junction as bénéficiai, but nothing was 
said therein as to a consolidation of the companies. Eitchie spent 
the summer of 1891 in seeking to secure the consent of Burke, Payne, 
and Cornell to a consolidation, but without success. In the fall of 
1891 he invited a vote of a subsidy from the town of Trenton of 
175,000 towards the érection of a plant for the treatment of the iron 
ore from Coe Hill, and he also aroused public interest at Hamilton, 
Ontario, in the érection of a plant there, so far as to evoke a proposi- 
tion to give land and money foi" the establishment of the same. Burke 
and other directors of the railway company, happening to be at 
Trenton to attend a meeting of the stockholders of the railway com- 
pany, were called upon by a committee, who inquired in regard to 
the subsidy. Burke discouraged it, by stating that Ritchie had no 
authority as président of the railway to invite the subsidy, or to as- 
sume for it the responsibility and obligations which the acceptance 
of such a subsidy would impose. This created the final breach. 
Thereafter Burke, Payne, and Cornell did nothing to postpone or 
avoid the efforts of the McMullens to reach Eitchie's stocks pledged 
as collatéral to them. How far -they co-operated with the complain- 
ants is a subject of dispute. At ail events, in December, 1891, the 
bill was flled. In March, 1893, Eitchie was ousted from the presi- 
dency of the railway company. 

It nowhere appears in the évidence that Eitchie ever applied to 
Burke, Payne, or Cornell for flnancial aid and crédit that they did 
not extend it to him. He does not testify that they failed him in this 
regard, and, if he did, the very large sums of money which he pro- 
cured from each of them during seven years would certaJnly réfute 
such a claim, The burden of his complaint is that, at the outset, 
they agreed to consent to the consolidation of the companies and the 
treatment of ail the investments as on exactly the same footing, so 
that success in the copper company would be used to lift the railway 
investment out of the slough. Burke and Payne do not deny that they 
were opposed to consolidation, and do not hesitate to accept the respon- 
sibility for def eating it. The only issue is theref ore whether they bound 
themselves by contract to consent to it, and to bring it about, as al- 
leged and testifled by Eitchie. We hâve read this voluminous record 
of 2,000 pages with great care, and are convinced that no such con- 
tract as that to which Ritchie testifles was ever entered into by 
Burke, Payne, or Cornell, and that it has found a lodgment in Eitch- 
ie's vivid imagination, because of the injustice he feels in the resuit 
by which the copper company is a great success, and the railway com- 
pany is a great failure. It is quite clear to us that no contract 
whatever of a deflnite character was made by Eitchie with thèse 
three capitalists in respect to their joining him in the copper com- 
pany enterprise, except such as appears in writing in the case. The 
railway investment had proved a failure, and Eitchie was hunting for 
something to ofEset the loss. He found some copper land. It could 
not be developed except by the investment of a large amount of 
money, and he had none. What course did he pursue? The one 
always pursued in such cases. He gave to thèse m en, who had 
money, a share in the enterprise, with the hope that it would lead 
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them to put money into it, and it did. He called on Payne to pay 
one-f ourth of the purchase money of the land, and exactly the number 
of shares of the stock were issued to Payne to which liis payment en- 
titled him. He let Burke hâve 1,000 shares in considération of his 
release of an obligation to furnish him 33,000 tons of Bessemer ore. 
Now, it is quite likely that this release was not the real motive for 
the transfer of the stock to Burke. The real purpose was probably 
to induce Burke to lend his crédit to the company, and to invest his 
money in it. What Kitchie transf erred to Burke, though sounding 
great as |100,000 par value of the stock, had cost Eitchie just |1,400. 
What he transf erred to Cornell cost him |280. And it is to be borne 
in mind that the purchase of the land by Kitchie and Payne, and the 
issue of the stock, were practically contemporaneous. There was 
therefore no increase in value between the purchase of the land and 
the issue of the stock for it. We may stop hère to allude to a feature 
of Eitchie's évidence which explains many of the absurdities that 
crop out in it. He ascribes exactly the same value to the stock in 
the copper company when it was organized that it now has, after 
nearly a million dollars has been spent in developing its property. 
Considering the circumstances surrounding the parties, we cannot 
hesitate to crédit the statements of Payne and Burke that they made 
no contract with Kitchie either in regard to lending crédit or in con- 
solidating the copper company with the railroad. No scheme could 
be more foolish at the time than the union of the two properties. 
The railroad was in a state of collapse. It was practically bankrupt. 
In order to make the copper company a success, it was necessary to 
raise half a million dollars. Was it likely that those who advanced 
this money for stock in the copper company would agrée to load it 
down with the debts of a railroad which had no prospect of success 
at ail? It would be contrary to ail human expérience. It is doubt- 
less true that Eitchie got up the copper company with the idea of re- 
couping Payne and him self for the losses sustained by them in the 
railroad, but this was to be eiïected, not by a union of a dead enter- 
prise with a live one, but by the profits realized from the latter. Nei- 
ther Burke nor Cornell had any stock in the railway company. Why 
should they agrée to invest large sums of money in one company, with 
a view to its ultimate union with' a bankrupt enterprise? It is true 
that some of Eitchie's indebtedness to them was secured by railroad 
bonds, but it was a much more direct way of helping themselves to 
aid Eitchie in his new and possibly successful enterprise. It would 
be of little assistance to Eitchie to imperil the only prospect of suc- 
cess in the copper company by a disastrous union with the railway 
company. The stockholders of the copper company and the railway 
company were not the same at any time during the lives of the com- 
panies. The property of the copper company lay on the Canadian 
Pacific Eailway, nearly 200 miles from nearest point of the Central 
Ontario Eailway. The copper company thus had ample railroad 
facilities. Why consolidate it with a railway with which it had no 
legitimate connection? 

There is nothing in the évidence of Eitchie's acts and letters for 
seven years disclosed in the record to show that he believed that 
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Payne, Burke, and Cornell were under any obligation to Mm to con- 
sent to a consolidation. It is true tàat in 1887, when they were ail 
trying to induce 2^ew York and Oanadian capitalists to undertake 
the extension of the railroad to îî'ortli Bay, and to sell their bonds at 
par, they offered to sell, to any one undertaking the extension, their 
interest in the Anglo-American Iron Company, at what it cost them. 
This merely indicates a désire to get ont of the entire investment in 
the railroad and the iron ore lands, to reach which the road was built, 
the money they put in. The ore land extended many miles along the 
proposed extension, and was owned by the same persons who owned 
the railway, and in about the same proportions. A union between the 
iron Company and the railway Company at that time would not hâve 
been strange,becausethe success of each was largely dépendent on that 
of the other, and the prospect of neither was bright Subsequently, 
the iron company acquired valuable copper and nickel land, and it is 
this probably that gives its stock any value to-day. The effort of 
Burke and Payne to bring about an extension of the road in 1887 to 
North Bay, a point 40 miles east of Sudbury, on the Canadian Pacific 
Eailway, and their willingness at that time to part with their 
investments in the iron company at cost, do not hâve the slightest 
tendency to show that a plan was agreed upon in 1885 by which the 
copper company waa to be Consolidated with the other enterprises. 
In 1891, when Ritchie was working for consolidation, and writing 
letters beseeching Payne and Burke to consent to it, there is not the 
slightest intimation that they were under any obligation to do so. 
He writes to Lord Mount Stephen, a Canadian capitalist, whose aid 
he was seeking in his new plan of consolidation and sale, and says 
that he will propose the consolidation to his associâtes, not as a plan 
to which they were bound by contract, but as a new proposai ; and, 
when he encounters opposition to it, he frankly admits that he ex- 
pected it, and nowhere intimâtes that it involved a breach of faith 
on the part of Burke and Payne, as he now contends. There is noth- 
ing, therefore, in the case, to support the claim that there was a con- 
tract, but Ritchie's uncorroborated words. He is contradicted flatly 
by Burke and Payne. The contract he swears to is utterly improb- 
able, and is at variance with every circumstance in the case, and 
especially with his own previous w6rds and conduct. 

It remains to consider the évidence in support of the charge that 
Burke, Payne, and Cornell conspired to manipulate the affairs of the 
three companies so as to depreciate Ritchie's stocks held by them in 
pledge for the purpose of acquiring title to them at the depreciated 
value. None of the acts which are said to hâve been done in pur- 
suance of this conspiracy happened before 1889. Down to that time 
it seems to be conceded that the associâtes were working in good faith 
for the good of ail. The ârst conduct which Ritchie charges to be 
treacherous was the so-called refusai to sell the two mining proper- 
ties at $15,000,000. We may pi-operly begin with this charge, be- 
cause its slight foundation in fact fairly illustrâtes the weight to be 
given to ail the charges made. Ritchie and Cornell were in Europe 
in 1889. Ritchie saw a good many persons interested in nickel prop- 
erty în England, and conceived the idea that he might float on the 
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London market a sclieme to sell the properties of the two mining 
companies to an English corporation for $15,000,000, and he asked for 
a power of attorney to sell the property of both. The copper com- 
pany, through Burke, Payne, and other directors, declined. Ritchie 
treats this action as a refusai to sell the properties at |15,000,000, 
and much of the brief of counsel is taken up with picturing the pros- 
pérons condition of Eitchie and every one else associated with him 
if only this power of attorney had been given. The évidence of 
Ritchie on this subject is as follows : 

"Q. No-w, tell me what parties you were negotiatlng with, and I want to 
know whether tliey were persons of credlbility and responsibility, and what 
their standing was? A. They were believed to be the most crédible and 
responsible manufacturera of Bngland. Q. Now, what was the resuit of your 
conférence there to miike a sale of thèse properties? A. Oh, it resulted in 
an agreement between a large number of parties, quite a number of par- 
ties agreeing to underwrite and put it at a rate that would give us fifteen 
million dollars for the two properties. We could not sell the one separate, 
because It would leave the other as a competitor. Q. Ckvuld you hâve closed 
t&at arrangement? A. There is no doubt In the world about It. Q. What 
would hâve resulted, after the closing of that arrangement to your Com- 
pany? A. The Company would bave had about $15,000,000. Of course, there 
is always some ezpense coming ont of thèse things, but we would hâve had 
substantially that for the property, and that is about the priée put on it be- 
fore, as shown by the two papers already put in évidence." He further says 
that CorneU's agreement to go home and get the power of attorney was 
made in the présence of Sir Charles Tupper, and with hls knowledge. Q. 
"Dia you get the power of attorney? A. No, sir; none ever came at ail. Q. 
Do you lînow why? A. They sent a telegram to me that they unanimously 
declined the proposition, and I wrote them another letter, whleh I hâve a 
copy of hère, which they professed not to be able to flnd, givlng them the 
complète outllne of this arrangement and the agreement with Mr. Cornell. 
It was a very short affalr, slmply on the bacli of an envelope; and I In- 
closed that envelope to Mr. McIntoSh^ saying he would retum home, and 
would call the company together, and send me a power of attorney to place 
this property on the marliet, and, In case the company did not see fit to go 
in and sell ail their property, that I was at llberty to sell his interest with 
my own, and signed that, and that was done just as we were leaving the 
hoîfel at Liverpool. Q. Why, if you know, did the company refuse to accept 
this $15,000,000 for that property? A. Well, they sald to me they declined 
the proposition. I want to say, In addition to that, of course the road was to 
go with it in addition to the prlce and for that reason this report of Sir 
Cîharles Tupper recommended strongly that works should be built upon this 
property, and the road was to go to it, and the government should treat it 
very llberally." 

Ritchie then produced this letter from Sir Charles Tupper to sub- 
stantiate his statement: 

"September 23, 1893. 

"Dear Mr. Bitehle: In reply to your inquiries, I beg to say that I remem- 
oer that after you and I had visited France and Germany In company with 
Mr. T. W. Cornell, making inquiries in connection with nickel, on our retum 
to London, in the latter part of September, 1889, Mr. Cornell sald that he 
would return to America, and obtalu and send you a power of attorney from 
the Oanadlan Copper Company, of which he was then président, authorizing 
you to put the property of that company on the London market. We were 
ail of the opinion that It was a favorable time for such an opération. With 
best wishes, I remain, 

"Yours faltbfuUy, Charles Tupper." 

Weighing Ritchie's glowing statement of the prospect of a sale in 
the light of his character as a promoter, hereafter to be commented 
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on more at length, and in connection witli the letter of Sir Charles 
Tupper, it is manifest to us that there was no agreement of any kind 
that would be legally binding on any one to pay $15,000,000 for the 
mining properties, but that Kitchie's hopes were merely founded on 
conversations held with promoters like himself as to the possibility of 
orgaaizing a company to take the properties. He introduces no writ- 
ten évidence of even negotiations on this head. He gives the namea 
of no persons veith whom he was negotiating, and least of ail does he 
produce any sort of a written proposition which, by acceptance, could 
be made binding on any one. It was proposed to put the scheme "on 
the London market," as Sir Charles Tupper says, and the price of 
115,000,000 was a mère guess or estimate of Eitchie, born of that 
wonderful and bounding hopefulness on his part that is so apparent 
in the record. Burke, Payne, and Mcintosh, the secretary of the com- 
pany, say that they never heard of a proposition to buy at $15,000,000. 
Their action merely was to deny to Ritchie the authority to involve 
them in promoting a scheme of sale on the London market of an in- 
definite character. Judging from the willingness of Burke and Payne 
and Mcintosh to sell ont the copper company's property for $6,000,000 
the year before, and to renew an option theref or, we may be very cer- 
tain that they would hâve eagerly accepted a proposition to sell the 
property of both companies for $15,000,000 in 1889. Certainly, the 
reluctance of the directors to put in the sole hand of Ritchie the right 
to dispose of their property on the London market, without retaining 
any power of control over the détails of the sale and the security for 
payment, f urnishes no ground for the charge that they declined to do 
so because they wished to prevent Ritchie from realizing on his stock, 
and were conspiring to deprive him thereof. 

The next circumstance upon which Eitchie relies is the failure of 
the iron company and the railway company to accept the proposition 
of Thomas A. Edison to erect a plant at the iron mines for the treat- 
ment of the refractory iron ores of Coe Hill. In Edison's letter of 
November 26, 1889, to Eitchie, he expresses the opinion that he can 
separate the sulphur from the ore sufficiently to make the ore market- 
able, and he proposes to erect a plant at the mines with a capacity of 
treating not less than 1,000 tons daily at 70 cents a ton. It is said 
that the refusai of the iron company to accept this proposition is évi- 
dence of bad faith. It appears from Eitchie's statement that there 
was a further negotiation between Edison and the directors, the détails 
of which are not given in évidence. Burke says (and we do not think 
his construction of Edison's proposition unreasonable) that its accept- 
ance would hâve obligated the company to furnish Edison 1,000 tons 
of ore a day, and to pay him $700 a day for treating it, without any 
certain market for the ore after it was treated, and that, even assum- 
ing that Edison had solved the difficult problem of ridding the ore of 
sulphur, Burke and his associâtes were not willing to enter into a cer- 
tain liability of $200,000 a year, with grave doubt as to the probability 
of disposing of the ore at a profit. Certainly, we cannot say that 
such a conclusion as to the proper policy of the compaTiy could not 
hâve been reached by the directors without tending to show bad faith 
towards Ritchie as a stockholder and their pledgor. Nor are we by any 
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means convinced that Edison's letter established beyond peradventure 
the success of his treatment of the ore. Some two years later, when 
Eitchie was pressing the acceptance of a subsidy to erect a plant at 
Trenton for this same purpose, he seems to hâve selected a process 
diflEerent from that of Edison, indicating, what is quite clear from 
other circumstances in the record, that the successful treatment of 
the ores was still in the expérimental stage. It is not to be wondered 
at that capitalists who had seen so much money sunk in the railroad 
enterprise and this iron mining property should be conservatiye and 
doubtful in respect to the successful outeome of any proposed plan 
which should involve them in further liability. And thls shows the 
view we take of another action of Burke in respect to the treatment of 
the iron ore which forms the ground for a charge of fraud. In Oc- 
tober, 1891, Eitchie had proposed to the citizens of Trenton that, if 
they would vote a subsidy of |75,000, the interested companies, includ- 
ing the railway company, would erect a plant for treating this ore 
in their town. Burke and others visiting Trenton about this time to 
attend a stockholders' meeting repudiated Ritchie's authority to make 
an agreement to bind the railway company in this matter, expressed 
a want of faith in the eiïicacy of the treatment of the ore proposed, 
and emphatically discouraged the proposai to vote a subsidy for the 
purpose. At the same time, Burke and other directors of the railway 
company, learning that Ritchie, as président, had gone so far as to 
order, in the name of the company, the machinery needed in the pro- 
posed plant from a firm in Chicago, advised the firm that the order 
was given without authority. Now, clearly, had the company accept- 
ed the subsidy, it would hâve been under an obligation, both moral 
and légal, to use the money in erecting a suitable plant, with the possi- 
bility that it would cost much more than the subsidy. Should the ex- 
periment of treating the ore prove unsuccessful, then the whole in- 
vestment would be a loss, and the citizens of Trenton might very well 
complain that they had been misled into voting $75,000 to the winds. 
Payne, Burke, Mcintosh, and Chisbolm, a practical man, were ail 
doubtful of the success of any process, and, as we hâve said, we think 
it was reasonable that they should be. It is fully conceded that the 
discovery and adoption of some process for treating the ore were ab- 
solutely necessary to give the railroad and the iron mines any value 
at ail, but what we wish to be understood as flnding from this évi- 
dence is that reluctance to spend money and incur large liability on 
the faith of the success of any process was entirely consistent with 
good faith on the part of those who directed the course of the railway 
and iron companies. Nor do we see how, entertaining thèse views, 
Burke and Mcintosh could hâve donc other than they did in notifying 
the Chicago firm that Ritchie had no authority to give them the order 
he had given them for the railway company. There are disclosed in 
the record certain reports of experiments with the ore communicated 
to Burke, Payne, and Mcintosh, tending to show that the ore could be 
treated successfully. Thèse experiments were conducted under di- 
rection and at the cost of the company. In their évidence, Mcintosh, 
Burke, Payne, and other directors and stockholders had expressed 
their great doubt as to the possibility of ever successfully treating the 
79 F.— 35 
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ore. The argument pressed upon the court in the brief of counsel 
and in the évidence of Eitchie is that the fact that they then had 
knowledge from their own agents that thèse opinions were unfounded 
shows that they are guilty of bad faith in expressing such opinions, 
and in having acted thereon in the past However formidable such 
an arrangement might be, were its premises sound, an examination 
of the record shows that it has no basis. The documentary évidence 
produced by Eitchie consista of letters and reports. Ail thèse letters 
and reports, except possibly one, were written and presented about 
a month after the last évidence for the appellees was taken, so that 
the opinions, the good faith of which is attacked, were necessarily 
formed without knowledge of the contents of the letters and reports, 
and before they were either written or communicated. 

Appellant ânds another ground for his charges of fraud against 
appellees in respect to the sale of nickel matte to the navy depart- 
ment and to Carnegie, Phipps & Co. It is said that Burke and his 
associâtes deliberately broke up the immédiate prospect of a contract 
for the sale of $750,000 of nickel to the United States government, 
and repudiated another valuable contract for the sale of a large 
amount to Carnegie, Phipps & Co. Bitchie testifles that the contract 
for the sale of 5,000 tons of nickel, at tl50 a ton, was just about to 
be signed, when the directors of the copper company telegraphed not 
to close the contract before Burke's arrivai; that Burke came, visited 
the secretary of the navy in company wlth Eitchie, discussed the con- 
tract, objected to the price as too high, and said that his company did 
not think it well to charge a price so much above the cost of the nickel; 
that thereupon the secretary declined to close the contract, and the 
sale fell through; that some time thereafter the company did sell to 
the navy department a much less quantity of nickel, at a much less 
price; and that, if the sale had been allowed to go through on the 
terms flrst agreed upon, ehough would hâve been realized to enable 
the copper company to déclare dividends so large that Eitchie might 
hâve rid himself of much of his indebtedness. Burke dénies Eitchie's 
account of their interview with the secretary of the navy in toto. He 
says that the contract proposed involved the sale of nickel matte to 
the department; that the matte contained both copper and nickel, 
and that the contract provided for the élimination of the copper at 
a cost of some cents per pound; that the secretary suggested that it 
could be done for less, and that the department ought to get the bene- 
fit of réduction in that cost, if there were any. To this, Burke as- 
sented, and in this respect only did he differ from Eitchie in the prés- 
ence of the secretary. He said the contract was drawn up with the 
price of the nickel at |150 a ton, and was to be signed the next day, 
but that the next morning the secretary had learned from other 
sources that the price was too high, and refused to sign. Burlie con- 
cèdes that, at the hôtel, he did say to Eitchie that he thought $150 was 
too high a price to charge, when it cost them less than $60, and that 
his suggestion angered Eitchie exceedingly. Were we called upon 
to décide as to the comparative credibility of thèse two accounts, we 
should be inclined to crédit the latter, because the record in this case 
shows to us that Eitchie's intensity of purpose and tendency to exag- 
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gerated statement are so great that everything he says must be taken 
with a grain of sait. But, even if his account were true, we should 
flnd it difficult to ascribe to motives of fraud the advocacy of a policy 
of sales of nickel at a price much nearer the actual cost than |150 a 
ton. One great trouble with nickel property at this time was the con- 
tracted demand for the métal. It had comparatively so few uses 
that, when a new use was just being developed in the shape of armor 
plate, it would hardly seem wise to discourage its wider use by char- 
ging an excessive price, even if it be true, as claimed by Ritchie, that 
the Canadian Copper Company had a monopoly. 

The charge of fraud in respect to the copper company's dealing with 
Carnegie, Phipps & Co. has so slight a basis that it surprises us 
that it should be made. Kitchie, on behalf of the copper company, 
agreed with Carnegie, Phipps & Co. to furnish to that company 2,000 
tons of nickel matte at a good price whenever it should order the 
same. There was no obligation on the part of the Carnegie Company 
to take a pound, whereas, if it wished to do so, it could hâve required 
the delivery of an amount which might hâve taxed the capacity of 
the copper company. The directors did not like the ferma of the 
so-called contract, and objected that under it they might be called 
upon to do more than they could do. Accordingly, a new arrange- 
ment was entered into for the sale, upon the request of the Carnegie 
Company, of a less quantity of matte at the same price. As it 
turned out, the Carnegie Company did not purchase a ton of nickel 
matte f rom the copper company. It is absurd to say that the direct- 
ors' action interfered with the sale of the nickel, and still more so to 
contend that it was actuated by fraud. But the claim made only 
illustrâtes Eitchie's inability in painting the probabilities to distin- 
guish between a completed sale and the mère taking of an option. 

It is said that Burke, Payne, and Cornell purposely prevented 
subsidies for the extension of the Central Ontario Railway, and 
the sending of the circular letter of March 16, 1891, to influential 
Canadians is pointed to as their chief act effecting their object. 
We hâve already traced the cause of the letter of March 16, 1891. 
Eitchie's unwarranted interférence in the business of the company 
required it to protect itself in some way, and perhaps this was as 
summary a way as any. The letter was improperly phrased, in 
that it said that Ritchie had no connection with the copper com- 
pany, even as a stockholder. He was not a stockholder of record, 
but, as he had an equity in a very large amount of the stock, the 
letter was calculated to misléad. In so far as it denied him any 
authority to represent the company, it was certainly justified by 
his hostile attitude towards the company, and his officions and 
resentful intermeddling in the transaction of its regular and law- 
ful business. As soon as the possible effect of the letter in pre- 
venting Ritchie from obtaining a subsidy for the railway exten- 
sion was brought to Burke's attention, he and his associâtes 
promptly wrote a letter to neutralize any such effect, by expressing 
their hope that the extension would be built, and their belief that 
it would benefit both raining companies. There is ample proof in 
the case, especially in Eitchie's letters, to show that the subsidies 
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-would not bave been granted had the letter of March 16, 1891, 
never been written. It was not to be expected tbat tbe directors 
of tbe copper company, as such, would expend mucb of eitber 
time or energy or money to secure the railway extension. It could 
really aid the copper company but little. That company was well 
served by the Canadian Pacific Railway, and, while compétition 
wonld doubtless bave lowered freight rates, the benefit thus to be 
derived was not so great as to justify any great sacrifice to bring 
abont the extension. 

It is forther chargea, as an évidence of their fraudaient manage- 
ment, that the directors bave not declared dividends for the cop- 
per company. It does appear tbat the directors used, in develop- 
ing the plant, over |500,000, raised by the sale of stock, and a sum 
only less than this derived from undistributed profits on the sales 
of matte, and that, until a short time bef ore the entry of the 
decree below, no dividends had been declared. Until Jauuary, 
1891, Kitchie was fully cognizant of everything done by the cop- 
per company, and had access to their books and accounts, and yet 
we flnd that he made no complaint whatever of the policy thus 
pursued. Since January, 1891, because of his obviously hostile 
attitude, he has not had access to the books, or any control of the 
company's affairs. The statement of the company's condition Sep- 
tember 1, 1893, seems to show that the company has been very 
well managed, and that the capital stock is wortb more than 
par, and the déclaration of a dividend of 7 per cent, on a capital 
stock of 12,500,000 for the year 1894 would indicate that it was 
only a properly conservative policy, in accordance with which the 
first profits had been used, not to pay dividends, but to improve 
the plant. It might hâve assisted Eitchie more to bave profits 
ail turned into dividends at once, but the other stockholders were 
under no obligation to do this. It must not be forgotten that ail 
that Ritchie can complain of is a fraudulent policy adopted for 
the intention of depreciating his stock, and clearly the policy shown 
is not such a one. The improvement of the mining plant and the 
accumulation of a comfortable surplus would not depreciate the 
value of the stock, but would tend to bave an opposite effect. 

Another transaction, of which Ritchie complains in his amended 
answer and cross bill, as évidence of the combination to defraud 
and overreach him in the management of the copper company, is 
the arrangement by which nearly the entire capital stock in the 
Vermillion Copper Company was purchased and transferred to the 
copper company. The Vermillion Company owned some valuable 
copper and nickel mining land very near that of the copper com- 
pany, and it was regarded by ail, especially by Ritchie, as of great 
importance to the copper company to buy ont the Vermillion com- 
pany. In order to do this, it was necessary to expend about |70,- 
000 cash. It was agreed among the directors that, if Cornell would 
advance this money, the company would issue stock to him for it 
at the rate of 40 per cent, of par. Eitchie dénies knowledge of 
or acquiescence in any such agreement; but the évidence that he 
not only knew of this agreement, but was most active in securing 
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its adoption, is so strong that his rather weak déniai of some of 
the circumstauces which prove it must go for nothing. 

Complaint is made of the failure to develop the property of the 
Anglo-American Iron Company, and that is pointed to as an évi- 
dence of fraud. It is quite clear that the heavy advances of Burke, 
Payne, and Cornell to develop the copper company were ail that 
they felt willing or able to make. They owed no obligation to 
any one to do this veith respect to the iron company, ana it would 
be ridiculous to predicate a charge of fraud on their unwillingness 
to do it. Eitchie remained a director and vice président of the 
iron company from its organization until January, 1891; and the 
record does not show that he made any effort to secure money for 
the development of its property, or that he ever complained that 
the others did not do so, or that he found any fault with its man- 
agement. His charges on this head are mère afterthoughts. 

Another act said to be in pursuance of the conspiracy against 
Ritchie was the beginning of a suit by the railway company to 
annul ail its bonds and stock as illegally issued in June, 1892. 
When Ritchie was ousted from the presidency of the railway, an 
investigation was made into the accounts of the railway, and some 
of the directors were disposed to question the validity of many 
of the bonds and shares of the stock which had been issued; and, 
to clear up the matter, the board of directors directed a suit to 
be bronght to annul the entire issues. The resolution was opposed 
by Burke and Mcintosh, and in a very short time the resolution 
was rescinded at their instance, and the suit dismissed. It was an 
ill-considered action, growing out of beat against Ritchie and sus- 
picion of him, but it lends no support to the claim that it was 
an act in furtherance of a conspiracy against him, because it 
harmed him in nothing, and only involved the company in blind 
and foolish litigation. 

We hâve thus reviewed, with undue prolixity perhaps, the charge 
against Burke, Payne, and Cornell that their corporate manage- 
ment of the companies was fraudulently calculated to depreciate 
and temporarily to destroy the value of Ritchie's stock, and we 
flnd that the charge is wbolly groundless, and that the acts com- 
plained of were the resuit of their honest différences in opinion 
from Ritchie as to the proper policies for the companies to pursue. 

A considération of the indictment framed against thèse former 
associâtes of Ritchie would neither be complète nor fair which 
did not also include an inquiry into the direct relation of thèse 
men to Ritchie, as pledgees of his stocks and bonds, and their acts 
as such. We hâve already referred to the fear of Ritchie and 
his pledgees that the McMullens, as soon as they obtained their 
judgment in the court below, would make an effort, by garnish- 
ment or otherwise, to reach the interest which Ritchie retained in 
the stocks pledged. Payne seems to hâve been as anxious as 
Ritchie to avoid this. Ritchie owed the Savings & Loan Associa- 
tion f 171,500, to secure which were pledged 418 bonds of the Cen- 
tral Ontario Railway and 2,000 shares of copper stock, as well 
as two notes of Payne himself, one for |25,000, and the other for 
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115,000. The McMullens obtained their judginent in February, 
1890. Payne expressed in his correspondence great anxiety in re- 
gard to the garnishment of tliis collatéral at the loan association. 
lie consulted with his agent, Mclntosh, as to the wisdom of buy- 
ing the collatéral at private sale froni the loan association, and 
learned that there was no power of private sale onder the ternis 
of the loan. He asked Mclntosh to consult Burke and Oornell 
as to what they ought to do in view of the imminence of action 
by the McMullens. Mclntosh replied by letter of March 6, 1890, 
that he had seen Burke and Cornell, and inclosed a statement of 
Ritchie's indebtedness to them, and the collatéral securing the same. 
He reported that in the opinion of Burke and Payne, in order to 
escape garnishment proceedings, Ritchie ought to sell the col- 
latéral held by each to that one for the debt it secured, and that 
Payne should make this arrangement with Ritchie. It is upon 
this letter that counsel for Ritchie base much of their argument 
that Burke, Payne, and Oornell were in a conspiracy to acquire 
title to Ritchie's stocks at much less than their real value. The 
letter, if it correctly reports the views of Burke and Cornell, un- 
doubtedly shows a willingness on the part of thèse appellees to 
take to themselves ail of Ritchie's property in the stocks, and thus 
to wipe out ail his interest in the enterprises, upon which he had 
spent so much of his time and energy; and it reveals a cold busi- 
ness view of their relations to him that has in it nothing much 
of generosity. The theory upon which they reached the plan doubt- 
less was that there was not enough collatéral, in any event, to 
leave anything to Ritchie after paying McMullen; and, as there 
was doubt about the value of the collatéral and its selling for more 
than enough to pay them, it was the quickest and easiest way 
merely to change the pledges into sales, to cancel the debts, and 
to leave McMullen with nothing out of which to satisfy his debt. 
But, while the letter does show a spirit on the part of thèse asso- 
ciâtes of Ritchie which does not command our admiration, it lends 
no support to the view that they were engaged in managing the 
companies with the purpose of depreciating the value of the stocks. 
The occasion for their co-operation and consultation was McMul- 
len's judgment, and it was only because the situation caused there- 
by seemed to require immédiate action that they recommended 
such a drastic course. We perceive no relation whatever between 
the corporate management we hâve been considering and this letter 
of March 6, 1890. It is to be observed that neither Burke nor 
Cornell took any steps to secure from Ritchie such a sale as that 
proposed in the letter. Payne only did so. On March 10, 1890, 
he procured Ritchie to sign a paper purporting to sell the stocks 
and bonds held by the loan association, absolutely to Payne, in 
considération of Payne's assumption of the debt of Ritchie to the 
association. By subséquent agreements, this transaction came to 
be recognized again as a mère transfer of a loan, rather than a 
sale. We need not further refer to them now. 

Fréquent référence is made in the briefs of appellant's counsel 
to the fact that Burke, Payne, and Cornell had transferred ail the 
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stock held bj them as collatéral to their own names on the stock 
bocks of the corporations. It is not at ail clear that tliis was 
not done at Eitchie's instance, to enable him to escape the Mc- 
Mullens; but, whether this be so or not, we cannot find évidence 
of fraud against Ritchie in such a cause. As the pledgees were 
very largely interested in the stock, it was not unnatural that they 
should wish to exercise such control of the companies as their pos- 
session and interest in it would give them. 

Another source of complaint against Payne and Burke is their 
attempt to enforce collection of the railway bonds and coupons. 
The supplemental answer and cross bill aver that, since the flling 
of the bill below, Payne and Burke hâve each taken judgment 
against the railway company for the amount due on its bonds and 
coupons held by them as collatéral from Eitchie, — Payne in the 
sum of 1630,000, and Burke in the sum of $136,000,— and that this 
was done, not merely to collect the amount due Ritchie on thèse 
securities, but for the purpose of depressing the value of the se- 
curities of the company, by procuring the appointment of a re- 
ceiver for the road and its sale. As Payne and Burke held thèse 
bonds and coupons as pledgees, they had the right to collect the 
same, and apply the proceeds thereof on Ritchie's debts to them, 
now long since due. Jones, Pledges, §§ 664, 665, 668. The usual 
mode of collecting such large mortgage debts against a railroad 
is to procure the sale of the road, and to secure the earnings pend- 
ing the proceedings by the appointment of a receiver; and we see 
nothing in the conduct of Burke and Payne in this matter, as 
alleged, upon which an inference of a fraudulent motive can be 
predicated. The railway company is confessedly bankrupt. A 
sale and reorganization are the only means by which the prop- 
erty can be made useful or profitable to the bondholders who are 
its real owners. Of course, Payne's executors and Burke hold the 
bonds and coupons in trust to apply the proceeds to their debts, 
and to hold the surplus, if any, for the use of Ritchie. The decree 
orders the sale of thèse bonds and coupons. If they hâve been put 
in judgment, the purchaser or purchasers of them will take with 
them ail the rights secured by thèse proceedings of Payne and 
Burke. In other words, he or they will buy a judgment on bonds 
and coupons, instead of the bonds and coupons; and, if any such 
change bas taken place in the form of the securities, the circuit 
court, when it is brought to its attention, will, if it deems it 
necessary, hâve the power to modify the order of sale to conform 
to the présent condition of the collaterals. 

As bas already been stated, the real dissension between Ritchie, 
on the one hand, and Burke, Payne, and Comell, on the other, 
began late in 1890, and continued to grow more bitter during the 
year 1891. During that year Ritchie began a suit to dissolve the 
two mining companies, on the ground that they had not earned 
dividends. Soon after the épisode concerning the Trenton sub- 
sidy, in October, 1891, it is clear that Burke and his associâtes 
concluded that it was of no advantage to them further to obstruct 
the McMuIlens in collecting their judgment out of the collaterals 



552 



79 FEDERAL REPORTER. 



pledged by Ritchie. Early in 1890, Ritchie had besought Payne 
to bring a suit claiming a large amount from the McMullens, and 
to garnishee Ritchie's debt to them, hoping thereby to prevent en- 
forcement of their judgment. Payne had refused, because tbere 
was no ground for the suit, but Burke had brought such a suit 
on the part of the railway Company, This suit was dismissed 
late in 1891. In October, 1891, Payne, and probably Burke and 
Oornell, acquiesced in a proposition which the McMullens made 
to Ritchie, namely, that ail thèse coUaterals should be placed in 
the hands of a trustée, to be disposed of at private sale, the pro- 
ceeds to be first applied to the debts for which they were respec- 
tively pledged, and then to the payment of the McMullen judg- 
ment. This was refused by Ritchie, and then the bill herein was 
filed. It is charged that it was brought with the connivance of 
Burke, Payne, and Cornell, and that they furnished the data to 
the McMullens for the préparation of their bill. We should not 
regard it as important, if it were true. The discrepancies, how- 
ever, between the debts and collaterals, as stated in the bill and 
the answers, make this improbable. But suppose it be true that 
Burke, Payne, and Cornell reached the conclusion that the flling 
df such a bill and the sale of the collatéral by the court were the 
simplest mode of ending a Relation which Ritchie must certainly 
haye rendered irksome to them, and, therefore, that they invited 
McMullen to file the bill, or assisted him in its préparation. Their 
debts were ail due. They were entitled to satisfy them by a sale 
and application of the proceeds. This bill asks no more, and only 
adds the protection of a court's order and confirmation to the sale. 
The dismissal of the garnishee suit of the railway company does 
not seem to us signiflcant of anything but a refusai longer, on the 
part of Burke and his associâtes, to block the McMullens in collect- 
ing their judgment. Burke says the claim against the McMullens 
was of a most doubtful character. Ritchie does not show that it 
was substantial, and, if we can judge of its validity by the flimsy 
character of the claim upon which he urged Payne to bring a 
similar suit, we may be assured that the dismissal was only a 
retreat from the not honorable course of hindering the collection 
of a valid debt by the interposition of groundless and fictitious cross 
suits. We concur fully with the learned circuit judge, who heard 
the cause below, that neither McMullen's motive, nor that of Burke, 
Payne, and Oornell, in bringing on this litigation, if their rights are 
clear, as they are, can in the slightest degree affect the duty of 
the court to grant the relief they are entitled to. Porrest v. Rail- 
road Go., 4 De Gex, F. & J. 131; Dering v. Earl of Winchelsea, 1 
Cox, Ch. 319; Ex parte Wilbran, 5 Madd. 2; Thornton v. Thorn- 
ton, 63 N. G. 212; Macey t. Childress, 2 Ooop. Ch. 442. 

We hâve considered at great length the circumstances of this 
case, to discover whether there is any justification for the Whole- 
sale charges of fraud made against Burke, Payne, and Cornell, and 
we can flnd none. There may be some circumstances set forth in 
a supplemental answer and cross bill, tendered long after the 
évidence was concluded and the cause was submitted, which we 
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haye failed to notice; but it sufBces to say that there is nothing 
of more importance set ont in that than those matters already dis- 
cussed. It is objected that, until the filing of the answer and cross 
bill and issue made, it is unfair to weigh the eTidence as if sub- 
mitted on the issue; but we think that, in view of the delay of 
Ritchie in making the issues, he cannot complain if vce treat the 
cause as we hâve. He certainly took ail the évidence he could ob- 
tain, and his eounsel treated the case as if the issues sought to 
be raised by the answer and cross bill were before the court. It 
is true that eounsel for Burke and Payne and Cornell objected to 
this view, and in some cases advised their witnesses not to answer 
questions directed to the issues raised only by the unflled amended 
answer, but an examination of the whole évidence will show that 
little was excluded in this wise. Again, it is complained that 
Ritchie had no chance to examine the books of the copper Com- 
pany to find évidence to prove his case. He wished to institute 
a flshing excursion through them, to détermine whether they could 
furnish him ammunition. He asked for nothing deânite that was 
not produced, except the current contracts of the copper company, 
and thèse were not produced, on the ground that he had already 
broken up existing contracts by threatening litigation with the 
company's customers. We do not pass upon Ritchie's right to ex- 
amine the books on proper pi'oceedings or after issue made. Ail 
we now décide is that, unless he can show some substantial basis 
for his charge of fraudulent management without being accorded 
a roving commission to search the bocks, he does not make a case 
for granting leave to flle the amended answer when tendered so late 
in the cause. There was no réversible error, therefore, in the re- 
fusai of the circuit court to grant leave to flle the amended answer 
and cross bill. 

The next important assignment of error is based on the hold- 
ing by the circuit court that Ritchie is not entitled to any com- 
pensation for the services rendered by him to the two mining com- 
panies. It is not contended by Ritchie or his eounsel that there 
was any express agreement by thèse companies to pay for his 
services. If he can recover, it must be upon an implied contract. 
There are many circumstances tending to show that what Ritchie 
did for the benefit of the companies he did with the knowledge 
and acquiescence of the directors of the companies, and possibly 
in some instances at their request. The only issue really is wheth- 
er what he did was done under such circumstances as to show 
that he expected to receive and the companies expected to pay 
compensation for it. 

That Ritchie rendered most valuable services to thèse two com- 
panies in cnlarging the nickel market, and in reducing the tariiï 
on nickel matte, there can be no doubt. That he worked unceas- 
ingly for nearly flve years in many directions to make them suc- 
cessful, no one who reads the correspondence in this record can 
for a moment question. And, if there is any obligation of a légal 
character on thèse companies to compensate him, the court would 
not hesitate to flx a large amount as his due. But the difQculty 
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with his claim is that the one fact of ail others which stands out 
clearly in ail the myriad of circumstances presented bj this record 
is that, when Ritchie rendered the services, both he and his asso- 
ciâtes, the directors of the companies, clearly understood, before 
and during the work he did, that he did not expect to be paid 
for his services, except as he might reap a profit from the enhance- 
ment in value of the large amounts of stock which he held in each 
company. He stated over and over again that he did not expect 
anything for his services, and that, as his associâtes v^ere advan- 
cing the money to help the enterprises, he would donate his labor. 
Thèse déclarations are proven by at least one of his letters, and 
by the testimony of four or five of the directors of the company; 
and it is not too much to say that Ritchie but faintly dénies mak- 
ing them. In this condition of the évidence, however strong the 
moral obligation of those who hâve benefited from his services to 
reward him, we can flnd no ground in law or equity permitting us 
to decree compensation to him. 

The next error assigned is to the finding of the court that Ritchie 
did not assign to Cornell, on January 29, 1890, as additional col- 
latéral for Ritchie's debt to him, the collatéral held by the sav- 
ings and loan association to secure Ritchie's debt to it of |171,500. 
This was the collatéral which Ritchie had assigned, subject to the 
rights of the loan association as pledgee, to Payne, in 1887, to 
secure Ritchie's indebtedness to Payne, and which, by the writ- 
ing of March 10, 1890, he purported to sell outright to Payne, in 
considération of his assuming the loan association debt. It ap- 
pears that Ritchie did hâve drawn up in triplicate such an assign- 
ment to Cornell. It further appears that Cornell paid one in- 
stallment of interest on the loan association debt in February, 
1890, on the faith of the assignment. It further appears that he 
declined to make any further payments, because in some way he 
learned that the assignment had not been made to him, and that 
he communicated thèse circumstances to Payne before Payne as- 
sumed the debt of the loan association, and took title to the collat- 
éral. It further appears that no such assignment canbe found among 
Cornell's papers. The witness whom Ritchie calls to prove the 
assignment is a lawyer named Allen, in whose of&ce it was drawn. 
Allen says that the paper was not delivered in his présence, but 
that there was something said by Ritchie at that time indicating 
that the assignment would be useful to avoid the McMullen judg- 
ment. Ritchie says the assignment was delivered, and that he 
produced it to the county auditor when summoned as a witness 
in the matter of Cornell's taxes. The issue made is not free from 
doubt, but we reach the same conclusion as the court below, name- 
ly, that the assignment was never completed by delivery. It is 
diflftcult otherwise to see what motive Cornell would hâve to re- 
pudiate it, within a month after its exécution, in a confldential 
communication to Payne, when he must hâve known that Payne 
intended to take action with respect to the same collatéral. A 
désire to escape taxes furnishes no explanation for this. Ritchie's 
delay in setting up the assignment in this suit until after Cornell's 
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death does not strengthen the credibility of his évidence în regard 
to it. The importance the assignment has in the cause is that, if 
given effect, it increases CorneH's collatéral received from Eitchie, 
and thus makes it more probable that Mrs. Ritchie's stocks held 
by Cornell as collatéral may be exonerated from his debt by the 
application of Ritchie's stocks to its satisfaction. That he was 
aware of this effect appears from the flrst pleading he filed in the 
case, in which he made averments as to other collaterals to which 
Cornell had not asserted title in his answer, with the purpose of 
saving his wife's stocks. When asked why he waited for nearly 
18 months, and until after Cornell's death, before mentioning or 
pressing the matter of this assignment, he utterly fails to give 
any explanation. The assignment of error cannot be sustained. 

The action of the court below in flxing the amount of Ritchie's 
debt to Payne at $605,382.06 is assigned for error, on the ground 
that a payment of |60,000 was made on the same, which the cir- 
cuit court refused to crédit. Ritchie's statement is that Payne 
asked him to procure a note from the railway company as évidence 
of its indebtedness to him, and to transfer the note to Payne in 
réduction of his indebtedness to Payne; that he did procure such 
a note for |60,000, and assign it to Payne as requested, thus re- 
ducing Payne's claim against him by the amount of the note. The 
note was given and assigned in 1887. Subséquent to that time, 
Ritchie admitted, in writing, his indebtedness to Payne to be such 
a sum that he could not hâve taken crédit for the $60,000 note. 
Payne says he took the note at Ritchie's suggestion, to enable 
Ritchie to deny an indebtedness of the railway company to him in 
Canada, in transactions in which the issue was material, and em- 
phatically dénies that it was anything but collatéral, if, indeed, 
it could be considered that. The note was worth nothing, and it 
is absurd to suppose that Payne accepted it as payment for the 
amount of the face. The assignment is not sustained. i 

There remains to be considered but one other objection to the 
decree of the court below. It is not made the subject of a spécifie 
assignment, but may, perhaps, be included in the assignment, in 
which it is saîd the court erred in flxing the amount due Payne from 
Ritchie at $605,382.06. In order to reach this sum, the circuit 
court charged Ritchie with $100,000 and accrued interest from 1887, 
for failure to comply with a contract made by him with Payne on 
July 9, 1891, by which Ritchie agreed to buy from Payne 100 $1,000 
bonds of the Central Ontario Railway at par and accrued interest, 
being the same bonds which Payne had bought in 1888. Payne 
avers a tender of the bonds to Ritchie, and a refusai by him to 
pay for the same. The point made by counsel for Ritchie is that 
this agreement of Ritchie was without considération, and not bind- 
ing on Ritchie. To this it is responded that the counter promise 
of Payne to deliver the bonds for the price is quite enough consid- 
ération to support Ritchie's promise. We think that there is an- 
other principle enforced in equity, which, under the circumstances 
of this case, requires us to hold that Ritchie should not be held 
bound by this contract. 
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To explaîn our reason for this conclusion, we must refer in some 
détail to the history of the circumstances ont of which this agree- 
ment of Ritchie to buy the bonds arose. We hâve already traced 
the causes leading to the contract of March 10, 1890, by which, in 
considération of Payne's assuming the loan association debt, Ritch- 
ie sold or purported to sell outright to Payne 2,000 shares of 
copper stock and 418 bonds of the railway and some railway stock, 
the collatéral taken from the loan association. Payne says that, 
in his judgment, this collatéral was worth more than the debt for 
which it was sold, by from 50 to 100 per cent, but that it would 
not bring the debt at forced sale. Payne dénies that there was 
any understanding that this transfer, absolute on its face, was real- 
ly a mère transfer of the debt. He testified: "No such under- 
standing, sir; none whatever. I am bound to say I think Mr. 
Ritchie expected something of that kind, but I abstained very care- 
fully from making any contract that would involve me in any 
question of that sort." Again, Payne testifles: "I expected to 
hold onto those securities until I got my money and interest." "We 
made no disposition about that [i. e. the surplus], and no expec- 
tation." 

On July 7, 1890, Ritchie and Payne entered into a contract curi- 
ously worded, the reason for which is not entirely clear. By it, 
Payne agreed to sell and deliver to Ritchie ail the stocks and bonds 
acquired by Payne from the savings and loan association, and also 
those stocks and bonds held by Payne to secure Ritchie's original 
debt to him, on condition that Ritchie would, on or before Sep- 
tember 7, 1890, pay the amount paid by Payne to the loan asso- 
ciation, and about |170,000 paid by Payne on account of Ritchie 
to other persons and banks. Payne's statement is that this paper 
agreeing to sell to Ritchie shows that he (Payne) was then the 
absolute owner of ail thèse securities, and that he was merely 
giving Ritchie a chance to buy them back, because Ritchie said he 
would be in f unds before the day flxed. Ritchie's statement is that, 
when Payne claimed to own the securities, there was a serions dis- 
pute as to the title of the stocks, and the matter was put in thia 
doubtful form by Payne. Nothing was paid before September 7, 
1890, and Payne extended the time until November 1, 1890. No 
payment , then being made,. Payne notifled Ritchie that the con- 
tract was forfeited, and that he would put up for sale 1,000 shares 
of copper stock, at $125 a share. Ritchie had not paid, and Payne 
had not sold, when, on the 9th of July, 1891, they came together 
again, and entered into their third and last contract, as f ollows : 

"Dear Sir: I wlll take up and pay ail my indebtedness to you, with law- 
ful interest thereon until time of payment, amounting in tlie aggregate to 
about $400,000. I will also puretiase bacli from you $100,000 of the bonds of 
the Central Ontario Eailway, whicb you originally bought from the Com- 
pany at par, and the unpaid interest. You are to surrender to me $053,000 
of those bonds of the Central Ontario Railway, now held by you, and $200,- 
ODO of the stock of said company, and also $300,000 of the stock of the 
Canadian Copper Company. The above payments to be made wlthin sixty 
days from Its date. S. J. Ritchie. 

"Approved and accepted. H. B. Payne," 



RITCHIE V. m'mullen. 557 

When Payne's attention on the stand was directed to the lan- 
guage of this offer as being inconsistent with his ownership of the 
stocks, he conceded it, and said: 

"Mr. Eltchie, I think, was inclined to regard It ail the way along— prob- 
ably does to this time— as still an indebtedness, and as not having trans- 
ferred the property; and this was in hls own language. He sat down in my 
office, and wrote It in his own terms, wlthout any limit. I allowed him to 
express himself as he pleased. I was willing to agrée, while I owned it as 
the absolute owner, to hold it as pledgee. I was willing to do anything for 
him in considération of his doing so and so." 

Payne was asked, in respect to the agreement to buy back the 
flOO,000 of railway bonds, "whether there was any considération 
ever passed from you to him." To this he answered: 

"I stated to you a little while ago it was his own gênerons offer. I did not 
solicit nor expect that offer. He wrote it down, and put it into that agreement 
himself." 

"Q. What do you say forms that considération? A, I don't thlnli it was 
due to a considération. I am not certain, but there was some pricking of 
conscience back o£ It. I hâve heard— I don't care to hâve it go down as tes- 
timony— that he got those bonds o£ the company at seventy-flve cents. He 
turned them over to me'at par. So there might hâve been some little prick- 
ing of conscience. Q. That is the only thing you can think of that would 
bind this bargaln? A. He bought those bonds, and I agreed to sell them. 
* * ♦ I am setting up my daim on that agreement, §100,000, and the in- 
terest on the bonds. * * * He Insisted upoo puttlng it In, and it was one 
of the most generous things I ever knew him to do. I mention It more 
cheerfuUy, for I think he deserves ail the crédit for it." 

Payne dénies that the considération for the agreement to pay 
par for §100,000 of bonds was Payne's agreement to consent to a 
consolidation of the companies. 

It is very clear to us that, whatever the words of thèse contracta, 
a court of equity would refuse, under the circumstances, to give 
either of them effect as a sale of the stocks and bonds. Payne's naïve 
admission, that while he supposed that Eitchie thought the paper of 
March 10, 1890, was a mère colorable transfer, he was careful to say 
nothing which should bind him to such an interprétation, itself 
stamps the transaction as nothing more than a change of debtors. It 
is clear, however, that Payne, subséquent to this, insisted to Ritchie, 
dowB to the writing of July 9, 1891, that he was the absolute owner 
of the stocks and bonds, and that this permission to buy them back 
was a mère matter of grâce. Indeed, this is the position he took 
upon the stand. We may reasonably infer that a large part of the 
considération for Ritchie's agreement to buy back the bonds was the 
concession in the contract of July 9, 1891, that the relation of Ritehie 
to Payne was that of debtor and creditor, and not of vendee and vend- 
or. "The bonds and coupons were not worth more than 30 cents on 
the dollar, and yet Ritehie agreed to pay 100 cents. In other words, 
Ritehie was agreeing to pay from seventy to eighty thousand dol- 
lars for the privilège of redeeming, without a contest, stocks and 
bonds which were incontestably his. A court of equity scrutinizes 
with great care the contracts made betwefin pledgee and pledgor, 
as to the transfer of title to the pledgee, and does not hesitate 
to set aside such a contract if there is auy ground for thinking 
that it is a harsh contract, and one brought about by the position 
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of Tantage that tbe pledgee occupies witli référence to the pledgor. 
Peagler v. Stabler, 91 Ala. 308, 9 South. 157; Linnell v. Lyford, 
72 Me. 280; Marshall v. Thompson, 39 Minn. 137, 39 N. W. 309; 
Mggeler v. Maurin, 34 Minn. 118, 24 N. W. 369; Ford v. Olden, L. 
R 3 Eq. 461. 

As the agreement to buy back thèse bonds was, in our opinion, 
the price paid by Ritchie to retain bis equity of rédemption, — a 
right which must hâve been accorded him without price, — we tliink 
that the bargain was an unconscionable one, and one which, con- 
sidering the relation of pledgee and pledgor existing between Payne 
and Ritchie, and the latter'e straitened circumstances, cannot be 
permitted to stand. The debt of Ritchie to Payne, as flxed in the 
decree below, must therefore be reduced by as much as was in- 
cluded therein, on account of the obligation of Ritchie to buy back 
the bonds. In other respects, the decree of the court below must 
be afflrmed, except that the circuit court is directed to crédit divi- 
dends declared >and receiyed by the pledgees since the entry of the 
decree below. The order of the court will be, therefore, that the 
decree of the court below be modifled in accoi'dance with this opin- 
ion, and the decree be enforced according to its provisions for ad- 
vertisement and sale, as if entered upon the date upon which the 
mandate of this court shall be filed in the court below. The ap- 
pellants will pay five-sixths of the costs of the appeal, and the ex- 
ecutors of Payne will pay one-sixth. 



MATTHBWS v. COLUMBIA NAT. BANK et al. 
(Cîrcult Court, D. Washington, W. D. March 31, 1897.) 

1. Banks— Increasb dp Stock — Rbcovbbt of Monby Paid fok Stock. 

Where a vote by the stockholders of a barsk to Increase the capital 
stock to a certain amount never became efifeetlve beeause only one-half 
the proposed increase was subseribed and paid for, the board of directors 
was not authorized to cancel one-half the proposed additional stock which 
had not been subseribed for, nor to give the assent of the corporation to 
an Increase to any amount; the shareholders alone being authorized to 
détermine whether there shonld be any increase, and to fis the amount. 
And a stockholder who subseribed and paid for new stock issued under the 
original plan Is entltled to recover back the amount thus paid, even though 
there was afterwards a valid vote of the stockholders to increase the 
stock to the smaller amount, as he never assented to a subscription for 
stock under the new plan. 

2. Samb — Stockholders' Meetings. 

Where the articles of association of a bank provided that meetings of 
shareholders might be called by the board of directors, or by any three 
shareholders, a resolution carrled at a meeting called by the président 
and cashler was not a valid aet of the corporation, ail the shareholders 
not being présent. 
8. Samb — Bstoppbi,. 

A stockholder in a corporation Is not estopped from questionîng the 
validlty of a stockholders' meeting by reason of his particiiiation in the pro- 
ceedings by proxy, as his agent was only authorized to act at lawful meet- 
ings. 

Action at law by L. P. Matthews against the receiver of the Col- 
umbia National Bank to establish a claim for money received by 
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tlie insolvent bank for plaintifE's use. Jury waived. Trial by the 
court. 

T. W. Hammond, for plaintiff. 
Philip ïillinghast, for défendants. 

HAl^PORD, District Judge. From the évidence and admissions 
of the parties on the trial the facts of this case appear somewhat dif- 
férent from the allégations of the plaintiff's complaint heretofore con- 
sidered upon a demurrer. 77 Fed. 372. The true history of the 
case, briefly stated, is as follows: In 1892, the Columbia National 
Bank was in opération with a capital stock of $200,000. The share- 
holders yoted to increase the capital to $500,000, and new stock was 
subscribed and paid for to the amount of $150,000. On account of 
the failure on the part of the shareholders to take the remaining one- 
half of the proposed new issue of stock, the matter hupg fire until in 
the month of July, 1895, when the directors of the bank requested 
the comptroller of the currency to authorize and certify an increase 
of the capital stock to the amount which had been paid for. The 
comptroller of the currency did not take definite action by refusing 
to grant the certiflcate, but notifled the offlcers of the bank that the 
increase of capital would be authorized and certified, provided the 
shareholders would vote in favor of an increase to that amount A 
meeting of the shareholders, called by the président and cashier of 
the bank, was held in September, 1895, and at said meeting a large 
majority of the stock, but not ail of it, was represented, and a resolu- 
tion in favor of an increase of capital to the amount of $150,000 was 
carried. This action was reported to the comptroller of the cur- 
rency, and on the 23d day of October, 1895, he certified that the 
capital had been increased and paid up, and on the following day he 
declared the bank to be insolvent, and placed a bank examiner in 
charge of it. In the year 1892 the plaintiff subscribed for 23 shares 
of the proposed new stock, and made fuU payment therefor, and this 
action is to recover back the amount so paid. The plaintiff was not 
présent at the meeting of the shareholders in September, 1895, al- 
though he was represented by one T. W. Bean, who assumed to act for 
him, and voted in his name under a proxy authorizing him to attend 
meetings of the shareholders, and represent the plaintifE's stock. 
The plaintiff did not at any time subscribe for new stock after the pro- 
posai to make the increase $150,000 instead of $300,000. The books 
of the bank at ail times showed that the proposed increase of capital 
remained uncertifled. Although one of the grounds for my ruling 
on the demurrer to the complaint in this action has been eliminated 
by the évidence showing that the comptroller of the currency did not 
exhaust his power to détermine whether or not an increase of the 
capital of the bank to the amount of $150,000 should be authorized 
by a definite refusai to grant the request of the board of directors, 
still enough of the plaintiff's case has been established upon the trial 
to entitle him to recover. The case is materially différent from the 
cases of Delano v. Butler, 118 U. S. 634, 7 Sup. Ct. 39; Aspinwall v. 
Butler, 133 U. S. 595, 10 Sup. Ct, 417; and Bank v. Eaton, 141 U. S. 
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327, 11 Sup. et. 984,— for in those cases it was decided that the board 
of directors had power to make disposition of the increased capital of 
tlie bank in excess of the amount subacribed for, and that the action 
of the board of directors and the comptroller of the currency was 
binding upon ail of the subscribers for new stock; and the court 
found as a fact that the corporation, through its board of directors, 
had given its assent to the proposed increase of capital in a manner 
authorized by law. But under the law existing at the time of the 
transactions involved in this case, and the ruling of the comptroller 
of the currency, the board of directors of the bank were not author- 
ized to cancel one-half of the proposed àdditional stock, which had 
not been subscribed for, nor to give the assent of the corporation 
to an increase of any amount. The shareholders alone were author- 
ized to détermine for the corporation whether or not there should be 
any increase, and to âx the amount. The action of the shareholders 
in 1892 failed to become effectiye, because only one-half of the pro- 
posed increase was subscribed and paid for. The resolution author- 
izing an increase of the capital to the amount of $150,000, carried at 
a meeting of the shareholders in September, 1895, was not a valid 
act of the corporation, because the meeting was not called by compé- 
tent authority. The articles of association of the bank provide that 
meetings of the shareholders may be called by the board of directors, 
or by any three shareholders. The président and cashier are not 
empowered to call meetings of the shareholders. A meeting not 
called lawfully cannot act so as to bind the corporation, unless ail 
the shareholders attend, which they did not in the case of the meet- 
ing referred to. The plaintifif is not estopped from questioning the 
validity of said meeting by reason of his participation in the proceed- 
ings by proxy. Mr. Bean was only authorized to act at lawful meet- 
ings'. He could not bind the plaintiff by waiving objections to a 
meeting not lawfully called, and not attended by ail the stockholders. 
Even if otherwise valid, the vote at said meeting in September, 1895, 
failed to become effective so as to bind this plaintiff, because it was 
the initiation of a plan to increase the capital of the bank, entirely 
différent from the flrst attempt; and the plaintifPs subscription for 
stock to be issued under the plan of 1892 could not be carried over as 
a subscription for new stock under thé plan for 1895, without his 
assent. There is no prêteuse that he ever did assent to any subscrip- 
tion for shares of an issue of $150,000 of new stock. The argument 
advanced on the part of the receiver that eiïect must be given to the 
comptroller's certiflcate as a quasi judicial détermination of a fact of 
the same charactef as where the comptroller décides that a national 
bank has become insolvent, and that the certiflcate is, theref ore, not 
sùbject to collatéral attack, is, in my opinion, unsound. Subscrip- 
tion for stock is a contract, and the elementary principles of the law 
of cohtracts make it impossible for a person to be bound as a sub- 
scriber for stock who has never assented to be thus bound. I hold 
that the plaintilï is entitled to recover back the amount of money 
which he paid into the bank for stock which he never received. Let 
there be findings and a judgment for the plaintiff in accordance witb 
this opinion. 
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VOIGHT V. BALTIMOEE & O. S. W. BY. OO. 

(Circuit Court, S. D. OMo, W. D. March 29, 1897.) 
No. 4,932, 

1. KAnjUOADS— Injurt to Express Mp^ssbuser. 

While a railroad eompany Is under no obligation to carry an express 
messenger as sueli, yet wlien under a contract with the express eompany 
it does carry him it is discharging its f unction as a common carrier of per- 
sons, and he does not lose his rights and eharaeter as a passenger because 
he travels in a spécial car provided by the railroad eompany. 

2. SaME— CONTBACT ExBMPTIKCJ FKOM LlABII/ITY. 

A contract wliereby a passenger on a railroad train agrées not to hold 
the railroad eompany liable for injury to him caused by the négligence of 
the eompany or Its servants is void, as against public policy, and this rule 
applles to an express messenger carried by a railroad eompany in a spécial 
car, under a contract with the express eompany. 

This was an action at law by William Voight against the Baltimore 
& Ohio Southwestern Railway Company to recover damages for Per- 
sonal injuries. The case was heard on demurrer to the answer. 

PlaintlfE's pétition allèges that on the SOth of December, 1895, he was trav- 
eling as a passenger for hire, being an express messenger, on a train of the 
défendant eompany; that through the négligence of the défendant and its 
servants the train upon which he was coUided with another train of the de- 
fendant, whereby he snffered serions and permanent injuries, for which he 
asks damages. The défendant answered, and its second défense was as fol- 
lows: "(2) For a second and further défense this défendant says that on said 
SOth day of December, 1895, it was, and for a long time prior thereto had been, 
a corporation duly organized under the laws of the state of Ohio, engaged in 
the opération of its railroad extending from Cincinnati, Ohio, to St. Louis, 
Missouri, and to other places, and was so engaged at the time of the collision 
set forth in plaintiffs pétition. Défendant says that theretofore, to wit, on 
the Ist day of March, 1895, it entered into a contract with the United States 
Express Company, a joint-stock eompany duly authorized by law to carry on 
the express business, and to enter into such contract, whereby it was agreed 
between said express eompany and this défendant, among other things, that 
it wonld f urnish for said express eompany on defendant's Une between the 
City of Cincinnati and said eity of St Louis certain cars adapted to the car- 
riage of such express matter as said express eompany should désire to bave 
transported over said line in said cars. Défendant says it was part of said 
contract that one or more employés of said express eompany, known as mes- 
sengers, should accompany said gocds in said cars over the said line of this 
defendant's railroad, and for such purpose be transported therein free ol 
charge, and that it was further provided in said contract that said express 
eompany should protect this défendant and hold it harmless from ail liability 
it might be under to such employés for any Injuries they might sustain while 
being transported by this défendant over its said line for the purpose afore- 
sald, whether said injuries were caused by the négligence of <^his défendant 
or Its employés or otherwise. This défendant further says th*; in pursuance 
to its said contract with said express eompany it placed upon îts line of rail- 
road between Cincinnati and St. Louis for said express eompany certain cars 
known as 'express cars,' and was hauling one of said cars in one of its trains 
on said SOth day of December, 1895, at the time said collision occurred. De- 
fendant says that prior to said SOth day of December, 1895, the said plaintiff 
made application to the United States Express Company in writing for em- 
ployment by it as an express messenger; and in pursuance to said application 
said plaintiff was, prior to and at thé time of said collision, so emp'ioyed by 
said express eompany under a certain contract in writing, by the terms where- 
of plaintiff dld assume the risk of ail accidents and Injuries which he might 
79 F.— 36 
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sustain In the course of his sald employment, whether occasloned by négligence, 
and whether resultlng in death or otherwise, and did undertake and agrée to 
Indemnify the said express eompany from any and ail clalms that mlght be 
made against It arising out of any claim or recovery on hls part, or on the 
part of his représentatives, for any damages sustained by hlm by reason of 
any Injury, whether such Injury resulted from négligence or otherwise, and 
did agrée to pay the sald express eompany on demand any sum whlch It might 
be compelled to pay In conséquence of any such clalm; and did further agrée 
to exécute and délirer to the corporation operating the transportation Une 
upon whlch he might be Injured a good and sufflcient release, under hls hand 
and seal, of ail clalms, demands, and causes of action arising out of any such 
Injury, or connected with or resultlng therefrom; and did further ratlfy ail 
agreements made by the sald express eompany with any transportation Une 
In whlch said express eompany had agreed, or might agrée, that the employés 
of said express eompany should hâve no cause of action for Injuries sustained 
In the course of thelr employment upon the Ilne of such transportation eom- 
pany. Sald plalntlff did further agrée to be bound by each and every of such 
agreements as fuUy as If he were a party thereto, and did further agrée that 
his said agreement should Inure to the beneflt of any corporation upon whose 
Une said express eompany should forward merchandise, as fuUy and completely 
as if made dlrectly with such corporation. Défendant says that at the tlme 
the plaintiff sustained the Injuries complalned of hereln. If any such were sus- 
tained, he was In an express car belng transported by thls défendant over 
sald Une from Cincinnati to St Louis, In pursuanoe to sald contraet between 
sald express eompany and thls défendant, and sald plalntlff was «t the tlme 
of said collision upon said car In pursuance to his said contraet with sald ex- 
press eompany, and not otherwise." Plalntlff demurs to the foregolug, on the 
ground that It constltutes no défense In law to the case stated In the pétition, 
and thus arlses the Issue hère to be dedded. 

C. M. & E. W. Cist, for plaintiflf. 

Harmon, Colston, Goldsmith & Hoadly, for défendant 

TAFT, Circuit Judge (after stating the facts). It seems to be well 
settled that an express messenger, though carried in a spécial car, 
when carried under a contraet with a railroad eompany made by the ex- 
press eompany for the transportation of express matter in his charge, 
is a passenger for hire. Fordyce v. Jackson, 56 Ark. 594, 20 8. W. 538, 
597; Blair v. Eailroad Ce., 66 N. Y. 313; Brewer v. Railroad Co., 124 
N. Y. 59, 26 N. E. 324; Kenney v. Eailroad Ck)., 125 N. Y. 422, 26 N. E. 
626; Pennsylvania Co. v. Woodworth, 26 Ohio St. 585; Railroad Co. 
V. Thomas, 79 Ky, 169; Jones t. Railway Co., 125 Mo. 666, 28 S.W.883; 
Yeomans t. Navigation Co., 44 Cal. 71; Eailway Co. v. Ketcham, 133 
Ind. 346, 33 N. E. 116; Chamberlain v. Railroad Co., 11 Wis. 238; 
Railway Co. v. Wilscn, 79 Tex. 371, 15 S. W. 280. Postal clerka, 
whose relation to the railroad eompany is analogous to that of the 
express messenger, are also accorded the same rights as passengers 
for hire. Seybolt v. Railroad Co., 95 N. Y. 562; Nolton v. Railrmd 
Co., 15 N, Y. 444; MagofQn v. Railway Co., 102 Mo. 540, 15 S. W. 76; 
Mellor V. Eailway Co., 105 Mo. 455-460, 16 S. W. 849; Jones v. Rail- 
way Co., 125 Mo. 666, 28 S. W. 883; Hammond y. Eailroad Co,, 6 
S. C. 130; Libby v. Railroad Co., 85 Me. 34, 26 Atl. 943; Railroad Co. 
V. Kingman (Ky.) 35 S. W. 265; Baltimore & O. R. Co. v. Stnte, 72 
Md. 36, 18 Atl. 1107; Railway Co. v. Wilson, 79 Tex. 371, 15 S. W. 
280; Railway Co. v. Ketcham, 133 Ind. 346, 33 N. E. 116; Railroad 
Co. T. Shott CVa.) ^ S. E. 811; Collett v. Railroad Co., 16 Adol. & E. 
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(N. S.) 984; Arrowsmith v. Eailroad Co., 57 Fed. 165; Gleeson v. Rail- 
road Co., 140 TJ. S. 435, 11 Sup. Ct. 859. A passenger for hire is en- 
titled to the highest degree of care and skill from the railroad Com- 
pany in the management of its trains and the préservation of his 
saf ety. If the plaintiff was a passenger for hire, then a stipulation 
by the common carrier whose passenger he was, exempting the car- 
rier from responsibility for its négligence or that of its servants, was 
void, according to the unbroken Une of authorities in the suprême 
court of the United States. Eailroad Co. v. Lockwood, 17 Wall. 359 ; 
Liverpool & G. W. Steam Co. v. Phénix Ins. Co., 129 U. S. 397, 9 Sup. 
Ct. 469; Inman v. Railway Co., 129 U. S. 128-139, 9 Sup. Ct. 249; 
Phœnix Ins. Co. v. Erîe & W. Transp. Co., 117 U. S. 312, 322, 6 Sup. 
Ct 750, 1176; Hart v. Railroad Co., 112 U. S. 331-338, 5 Sup. Ct. 151; 
Eailway Co. v. Stevens, 95 U. S. 655; Bank of Kentucky v. Adams Ex- 
press Co., 93 U. S. 174-183; Railroad Co. v. Pratt, 22 Wall. 123, 124; 
Express Co. v. Caldwell. 21 Wall, 264r-268, In the case at bar, accord- 
ing to the averments of the answer now under considération, the ex- 
press company guarantied the railroad company against any damage 
to it arising from suits for personal in jury by the employés of the ex- 
press company. By contract between the express company and the 
plaintifl, the plaintiff agreed to release ail right of action which he 
might hâve against the railroad company for négligence, and stipu- 
lated that his agreement with the express company should inure to 
the benefit of the railroad company. Thèse two contracts are, in 
effect, the same as a contract made directly with the railroad com- 
pany by the messenger, whereby he agrées not to hold the railroad 
company liable for injury to him caused by the négligence of the com- 
pany or its servants. In so far aa they hâve this effect, they are 
void, because against public policy. Railroad Co. v. Lockwood, 17 
Wall. 359. They do not, therefore, constitute a valid défense to the 
action of the plaintiff, to recover damages for injuries caused by the 
négligence of the défendant company. 

The argument of defendant's counsel against the demurrer may 
be stated thus: The rule of public policy which renders invalid a 
stipulation by a common carrier, restricting its liability for loss 
caused by its négligence or that of its servants, applies only to 
those duties which it is bound to perform as a common carrier. 
Whenever that which it engages to do is something which it is 
not under obligation as a common carrier to do, it has the same 
freedom of contract as a private carrier for hire, and may there- 
fore exempt itself by stipulation from liability for its own nég- 
ligence or that of its servants. In the case at bar, the défendant 
company was not under any common-law obligation to furnish ex- 
press facilities to the express company whose employé the plain- 
tifl was. If, then, the express business is not performed by the 
railroad company as a common carrier, but under spécial contract, 
it must be done by it as a private carrier. Hence the conclusion 
is said to follow that the messenger was carried by the railroad 
company as a private carrier, under a spécial contract with the 
express company, under which the railroad company might law- 
fullj exempt itself from liability arising from négligence of itself 
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or that of its servants. The argument of counsel is sustained by 
the décision of the suprême court of Indiana in tlie case of Railway 
Co. V. Keefer, decided in October, 1896, and reported in 44 îf. E. 
796. The facts of that case are not to be distinguished from the 
one presented on this demurrer. With déférence to that court, I 
ând it impossible to follow the reasoning upon which this conclu- 
sion is based. It is based upon distinctions supposed to be estab- 
lished by the suprême court of the United States in the Express 
Cases, 117 U. S. 1, 6 Sup. Ct. 542, 628. The cases cited in the be- 
ginning of this opinion clearly establish the fact that the relation 
between the railroad company and the express messenger, where 
there is no contract exempting the railroad company from liability, 
is that of a public carrier to a passenger for hire. The suprême 
court of the United States in the Express Cases, 117 U. S. 1, 6 Sup. 
Ct. 542, 628, did not décide that the express business was not the 
business of a common carrier. The plain intimation of the opin- 
ion of the court was that the express business had become such a 
necessity that it was the duty of a railroad company to furnish 
express facilities to the public; but the point in judgment was 
that a railroad company was not obliged to furnish to an independ- 
ent express company means for carrying on the express business 
upon its road. The court held that the railroad company was not 
a common carrier of common carriers, and that it sufficiently com- 
plied with any obligation which it was under to the public to fur- 
nish to them express facilities, if it made a contract with one com- 
pany to do ail the express business upon its road. It follows from 
that case that, if a railroad company chooses to do its own express 
business, it may exclude ail express companies from its line. The 
case does not décide that the railroad company, when it contracts 
to transport the express matter of an express company, is not dis- 
charging its duty as a common carrier in oiïering the public ex- 
press facilities. It is true that it is under no obligation to carry 
an express messenger as such. It may stipulate with the express 
company that it will provide one of its own servants to take charge 
of the express matter while upon its trains. But when it does carry 
an express messenger, it is discharging its function as a common 
carrier of persons. An express messenger is not a différent kind of 
freight from an ordinary passenger upon its passenger train, except 
that he travels in a spécial car provided by the railroad company. 
He would hâve the right to demand of the railroad company that 
he should be carried in the passenger train if he tendered his fare. 
If the company, in order to discharge its duty to the public to 
afford express facilities upon its line, agrées to carry him in a 
spécial car in a passenger train, he does not thereby lose his rights 
and character as a passenger. This may be seen from the ruling 
of the suprême court in an analogous case. A railroad company 
is a common carrier of cattle. It is under no obligation to carry 
drovers to attend the cattle. It may assume this duty itself, and 
provide servants of its own to water and care for the 11 ve freight. 
When it does, however, make a contract allowing a drover to ride 
upon its cattle train, furnishing as one of the terms of the con- 
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tract of afEreightment free transportation for the purpose, he is 
carried as a passenger for hire by the railroad company as a com- 
mon carrier. The reason is that the railroad company is bound 
to carry the drover if he présents himself and pays his fare upon its 
passenger trains, and if, for any purpose of its own, the railroad 
company sees fit to allow the drover to ride upon its freight trains, 
though it is not under any obligation to carry him upon such trains, 
in doing so it does not lose the character of a common carrier car- 
rying a passenger for hire. Eailroad Co. v. Lockwood, 17 Wall. 
359. A common carrier is allowed to make any reasonable stipu- 
lation restricting its liability to a shipper or to a passenger, and 
in this wise it may eut down its liability to exactly that to which a 
private carrier for hire would be subject; but this does not make 
the common carrier a private carrier, so as to escape the rule of 
pilblic policy which forbids the common carrier from stipulating 
against liability for its own négligence. 

If, then, a railroad company in carrying an express messenger 
for an express company is a common or public carrier of a pas- 
senger for hire, the railroad company cannot, by restricting its lia- 
bility for injury to the messenger, change its character as a com- 
mon carrier. 

In Eailroad Co. v. Lockwood, Mr. Justice Bradley, in delivering 
the opinion of the suprême court, used this language : 

"It Is argued that a common carrier, by enterlng Into a spécial contract with 
a party for carrying liis goods or person on modifled terms, drops hls eliaracter, 
and beoomes an ordinary baileo for hire, and ttierefore may make any contract 
he pleases; tliat is, he may malje any contract whatever because he Is an 
ordinary bailee, and he is aji ordinary bailee because he has made the con- 
tract. We are unable to see the soundness of this reasoning. It seems to us 
more accurate to say that common carriers are such by virtue of thelr occupa- 
tion, not by virtue of the responslbilities under which they rest. Those re- 
sponsibilities may vary in différent countrles, and at différent times, without 
changiag the character of the employment. The common law subjects the 
common carrier to insurance of the goods carried, except as against the act of 
God or public enemles. The civil law excepts also losses by means of any 
sux>erlor force and any inévitable accident. Yet the employment is the same 
in both cases. And if by spécial agreement the carrier is exempted from still 
other responslbilities, it does not follow that his employment is changed, but 
only that his responslbilities are changed. The theory occasionally announced. 
that a spécial eontraet as to the terms and responslbilities of carriage changes 
the nature of the employment, is calculated to mislead. The responsibiiitieb 
of a common carrier may be reduced to those of an ordinary bailee for hire, 
while the nature of hls business renders him a common carrier still. Is thert 
any good sensé in holding that a railroad company, whose only business is to 
carry passengers and goods, and which was created and established for that 
purjiose alone, is changed to a private carrier for hire by a mère contract with 
a eustomer, whereby the latter assumes the risk of inévitable accidents in the 
carriage of liis gocds? Suppose tlie contract relates to a singie ciute of glass 
or crockery, while at the same time the carrier receives from the same person 
twenty other parcels, respecting which no such contract is made, is the com- 
pany a public carrier as to the twenty parcels, and a private carrier as to the 
one? On this point there are several authorities which support our view, some 
of which are noted in the margin. A common carrier may, undoubtedly, be- 
come a private carrier, or a bailee for hire, when, as a matter of accommoda- 
tion or spécial engagement, he undertaiies to carry something which it is not 
his business to carry. For example, if a carrier of produce, running a truck 
beat between New York City and Norfolk, should be requested to carry a keg of 
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spede, or a load of expenslve fumîture, whleh he oonld Justly refuse to take, 
such agreement mlght be made In référence to bis taking and carrylng the same 
as tbe parties chose to make, not Involving any stipulation contrary to law 
or public policy. But when a carrier bas a regularly establisbed business for 
earrying ail or certain articles, and espeelally if that carrier be a coiporatlou 
created for the purpose of the earrying trade, and tbe carringe of the articles 
is embraced wltbln the scope of Its chartered powers, it is a common carrier, 
and a spécial contract about Its responsibility does not divest it of the char- 
acter." 

It is quite true that the railroad company is not obliged to fur- 
nish a spécial car for the express messenger, but when it does so 
then it assumes the relation of a common carrier to the messenger 
carried, because he is one of the public whom the railroad Com- 
pany is bound to carry in some kind of a car. There is no such 
différence in the risk of earrying the express messenger and the 
ordinary passenger in the same train as there is between the risk 
to the owner of a truck boat in earrying a keg of specie or a load 
of expensive furniture and that involved in earrying the produce 
which he holds himself out to transport. In Bâtes v. Railroad Co., 
147 Mass. 255, 17 N. E. 633, it was held that an express messenger 
who was riding on a ticket in the baggage car proTiding that, in 
considération of being allowed to ride in the baggage car, the mes- 
senger would assume ail risks of accident and injuries received 
by him while so riding, was a valid contract, exempting the rail- 
road Company from an injury received by the messenger through 
the négligence of the Company; and a similar ruling was made in 
the case of Hosmer v. Railroad Co., 156 Mass. 506, 81 N. E. 652. 
The conclusion of the court was based on the fact that the place 
where the plaintifl was riding was one in which the défendant was 
not under obligation to carry him. The contract gave him the priv- 
ilège which he sought for his own convenience. I think that the 
Bâtes Case and the Hosmer Case are not in accord with the déci- 
sions of the suprême court of the United States. First, the con- 
tracts did not expressly exempt the railroad company from acci- 
dents occurring through its own négligence, and yet they were 
given that effect, which is in conflict with the décision of the su- 
prême court in the case of New Jersey Steam Nav. Co. v. Merchants' 
Bank, 6 How. 383. Secondly, tbe cases cannot be reconciled with 
the décision in Railroad Co. v. Lockwood, in which the plaintiff, 
a drover, was allowed to ride upon a freight train, a much more 
dangerous place than the passenger train, to which the railway 
company might hâve compelled him to resort had it seen fit to do 
so, and yet he was still treated as a passenger for hire, who on 
grounds of public policy was not permitted to barter away his right 
to the care of the railway company in his transportation. There is 
a class of cases upon which defendant's counsel rely, known as the 
"Circus Cases," the flrst of which is Coup v. Railway Co., 56 Mich. 
m, 22 N. W. 215. This is followed in Railroad Co. v. Wallace, 14 
C. C. A. 257, 66 Fed. 506, and Robertson v. Railway Co., 156 Mass. 
525, 31 N. E. 650. In thèse cases the railroad company agreed to 
haul over its road the train of cars belonglng to the circus pro- 
prietor, and containing the animais and the company of persons 
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engagea in the circus. It was held that the railway company might 
exempt itself from liability for the négligence of itself and its serv- 
ants in the hauling of the circus train. Without deciding that, 
under the rules of public poliey enforced in the fédéral courts, 
su eh a contract could be held valid, it is sufiBcient to say that the 
cases are clearly distinguishable from the one at bar. In them, 
the contract of the railway company was not one of carnage; 
it was merely one of hauling or towing cars by the locomotives of 
the railway company. The freight and passengers were not intrust- 
ed to the railway company in the manner in which the merchandise 
and passengers received by a common carrier are intrusted to it. 
Transportation Line v. Hope, 95 U. S. 297, 300; Bank of Kentucky 
V. A dams Express Co., 93 IJ. S. 174, 184. The railway company 
might refuse absolutely to receive the cars of the circus company 
and to haul them. The railway company did not hold itself ont 
as engaging in the business of hauling or towing. 

The demurrer to the second défense of the answer is sustained, and 
the case will stand for trial on the issues made by the other défenses. 



BOARD OF COM'RS OP LAKE COUNTY ▼. PLATT. 

(Circuit Court of Appeals, EIghth Circuit March 22, 1897.) 

No. 803. 

1. Bonds Issueb to Pat Judqments Okhatb No Debt. 

The Issue of municipal bonds In satisfaction of a valid Judgment agalnat 
a municipality does not create a debt; It merely extends the tlme for its 
payment. 

2. HOLDERS OF SUCH 8BCURITIE8 ARB IH PrIVITT WITH THE JUDGMENT CrBDITOE. 

The holder of coupons eut from county bonds Issued in satisfaction of a 
Judgment Is the owner of a part of the same debt evldenced by the Judg- 
ment Itself, and Is In prlvlty wlth the judgment credltor. In an action 
upon the coupons he may invoke every presumption and estoppel In supiwrt 
of hls clalm whlch the Judgment credltor could call to hls ald In an action 
upon the judgment. 

3. JdD&MENT — COLLATERAI. AtTACK. 

The Judgment of a court whlch had Jurisdlctlon of the subject-matter 
and of the parties to the action Is not vold, nor can It be successfuUy at- 
tacked coUaterally, elther because It was erroneous, or because it was ob- 
tained by fraud and collusion. 

4 JDRrsDioTioN OF Court — Test. 

The test of the Jurisdlctlon of a court la whether or not It had power to 
enter upon the Inquiry; not whether Its conclusion In the course of It was 
right or wrong. 

5. Judgment — Extbnt of Its Estoppel bbtwebn the Same Parties. 

In an action between the same parties, or those In prlvlty wlth them, 
upon the same clalm or demand, the prlor Judgment upon the merits is 
concluslve, not only as to every matter offered, but as to every admissible 
matter whlch mlght hâve been offered to sustaln or defeat the clalm or de- 
mand. 

6. JUBGMKNT BY DEFAULT— BFFBCT. 

A Judgment by default Is as concluslve an estow»! upon ail questions, the 
décision of whleh was neceasary to the rendltlon of the judgment, as a 
Judgment af ter contest and trial. 
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7. JUDGMBNT trPON CONTBACT DETERMINES THE POTVER OF A DEFENDANT COR- 

PORATION TO MaKB THE CONTRACT. 

In the rendltion of every judgment against a corporation upon a contract, 
the court necessarily détermines the question whether or not the corpora- 
tion bad power to make the contract. 

8. constitutional limitation — jodoment concludes question of powbb to 

Creatb Debt Thbreukder. 

In an action to enforce the collection of bonds or coupons Issued in pay- 
ment of a judgment entered by default against a municipal or quasi 
municipal corporation, the judgment eonclusively estops the corporation 
from maklng the défense that the Indebtedness evidenced by the judgment 
was in excess of the amount whlch the corporation had the power to create 
under the limitations of the constitution of the state in whieh it was in- 
corporated. 
(Syllabus by the Court) 

In Error to the Circuit Court of the United States for the Dis- 
trict of Colorado. 

This writ of errer was sued out to reverse a judgment in favor of George W. 
Platt, the défendant In error, and against the board of county commissioners 
of the county of Laie, the plaintlfif in error, upon certain coupons eut from 
judgment bonds issued by that corporation. The complaint contained alléga- 
tions that on Aprll 16, 1891, a judgment for $60,000 was rendered against the 
plaintiff in error In favor of Daniel E. Parks, in the district court of Arapahoe 
county, in the state of Colorado; that the plaintifC in error, in pursuance of an 
act of the législature of Colorado, approved April 17, 18S9, which provided that 
"the board of county commissioners of any county in thls state, against which 
a judgment has been or may be rendered In any of the courts of record in this 
state, may Issue Its bonds In satisfaction of such judgment and aecraed interest 
thereon, dollar for dollar; such bonds to draw interest at not to exceed eight 
per centum per annum" (Sess. Laws. Colo. 1889, pp. 31, .S2, § 2), issued certain 
bonds and coupons in satisfaction of thls judgment; that the défendant in error 
was the owner of certain of thèse coupons, and that they were past due, and 
unpaid. The plaintiff in error, by Its answer, dlsclosed the facts that the judg- 
ment was rendered in favor of Parks and against the plaintiff in error In the 
district court of Arapahoe county on account of services, which he alleged in 
hls complaint In that action he had rendered to the board of county commis- 
sioners of Lake county at varlous times between May 18, 1883, and Mardi 28, 
1890; that the summons In that action had been served, and that the board 
had duly appeared in It by the county attorney of the county of Lake before 
the judgment was rendered, but that It had not answered the complaint, and 
that the judgment had been taken by default. It alleged that it did not in fact 
owe Parks anythlng on account of services, or on any account, when that judg- 
ment was rendered; that the judgment was rendered, and the bonds were is- 
sued to pay It, In pursuance of a fraudulent and eollusive agreement between 
Parks and the board that the latter should permit the judgment to be entered 
by default, and should issue its bonds, and that its members should reçoive a 
part of thèse bonds as compensation for permitting the judgment to be ren- 
dered. The answer contained the further plea that the original debt evidenced 
by the judgment, the judgment Itself, and the bonds issued to pay it were ail 
void, beeause they created an indebtedness in excess of that authorized by sec- 
tion 6, art. 11, of the constitution of Colorado, whieh reads: "No couuty shall 
contract any debt by loan in any form except for the purpose of erectiug neces- 
sary publie buildings, making or repairing publie i-oads or bridges; and such 
Indebtedness contraeted in any one year shall not exceed the rates upon the 
taxable property in such county foUowing, to wlt: Counties in which the as- 
sessed vaJuation of taxable property shall exceed five millions of dollars, one 
dollar and fifty cents on each thousand dollars thereof ; counties in which such 
valuation shall be less than flve millions of dollars, three dollars on each thou- 
sand dollars thereof, and the aggregate amount of indebtedness of any county 
for ail purposes, exclusive of debts contraeted befoie the adoption of this con- 
stitution, shall not at any time exceed twice the amount above herein limited. 
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uniess when In manner provided by law, the question of Incurring such debt 
shall, at a gênerai élection, be submitted to such of the quallfled electors of 
such county as in the year last preceding such élection shall hâve paid a tax 
upon property assessed to them in such county, and a majority of those votlng 
thereon shall vote in favor of incurring the debt; but the bonds, if any be issued 
therefor, shall not run less than ten years, and the aggregate amount of debt 
so eontracted sliall not at any time exceed twice the rate upon the valuation 
last herein mentioned; provided, that any county in thls state which has an 
indebtedness outstanding, either in the form of vrarrants issued for purposes 
provided by law prlor to December 31, A. D. 1886, or in the form of funding 
bonds issued prior to such date for such warrants previously outstanding, or 
in the form of public building, road or bridge bonds outstanding at such date, 
nmy eontract a debt by loan by the Issuance of bonds for the purpose of 
liquldating such Indebtedness, providing the question of issuing said bonds 
shaU, at a gênerai or spécial élection called for that purpose, be submitted to 
the vote of such of the duly quallfled electors of such county as in the year last 
preceding such élection shall hâve pald a tax upon property assessed in such 
county, and the majority of those voting thereon shall vote in favor of issuing 
the bonds. Such élection shall be held in the manner prescribed by the laws 
of thia state for the issuance of road, bridge and public building bonds, and the 
bonds authorlzed at such élection shall be Issued and provision made for their 
rédemption in the same manner as provided in sald law." The court below 
sustained a demurrer to this answer, and rendered a iudgment against the 
county. 

George R. Elder, for plaintM in error. 
H. B. Johnson, for défendant in error. 

Before SANBOBN and THAYEB, Circuit Judges, and LOOH- 
REN, District Judge. 

SANBORN, Circuit Judge, after stating the case as ahove, de- 
livered the opinion of the court. 

The prohibition of the constitution of Colorado is against the 
création of a debt in excess of the limit there prescribed. If the 
Parks judgment against the board of county commissioners of Lake 
county on April 16, 1891, evidenced a valid indebtedness of that 
county, the issue of the bonds from which the coupons in suit were 
eut in payment of that judgment was not the création of a debt, 
and did not fall under the ban of the constitution. It -was but the 
extension of the time of payment of a debt already existing and 
due, pursuant to plenary authority given to the board of county 
commissioners by the législature of Colorado. Sess. Laws Colo. 
1889, pp. 81, 32. Nor could the validity of the bonds be affected 
by any fraudulent agreement as to their issue, if the judgment evi- 
denced a Talid debt, because the judgment was satisfied by the 
delivery of the bonds. There is no claim that the county sustained 
any loss or injury by the mère extension of the time of the pay- 
ment of the debt, and fraud without damage constitutes no cause 
of action, and no défense to a légal claim. Counsel for the plain- 
tiiï in error is thus driven to maintain the position that the judg- 
ment in favor of Parks was void, as a basis for his contention that 
the bonds created a debt. His complaint of the court below ac- 
cordingly is that it should hâve held that the judgment in favor 
of Parks was void, because the debt evidenced by it was in excess 
of the limit preKcribed by the constitution, and because it was pro- 
cured by collusion and fraud. Let us consider the grounds of thia 
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complaint in their order. The first contention is that the fact 
that the amount of the debt evidenced by the Parks judgment was 
in excess of the constitutional limitation rendered that judgment 
void, because the board had no power to incur such a debt, and the 
district court of Arapahoe county had no power to hold that such 
a debt did exist. The soundness of this position dépends upou the 
jurisdiction of that court to hear and détermine the question wheth- 
er or not the board of county commissioners of Lake county had 
authority to create a debt to Parks for $60,000 for his serTices dur- 
ing the séries of years named in his complaint. Judgments of 
courts within the scope of their power to hear and détermine are 
not void, whether right or wrong, and they are impregnable to col- 
latéral attack; but judgments of courts in cases beyond the scope 
of their power to hear and détermine are nullities. Had the dis- 
trict court of Arapahoe county, by the law of its organization, 
authority to hear and décide the question of the power of the board 
under the constitution of Colorado to incur the debt of |60,000 to 
Parks? The powers of every corporation are limited. No corpo- 
ration has the power to do every act or to make every contract 
which an individual can do or make. Hence, whenever a corpo- 
ration seeks to do an act by means of the judgment of a court, 
or is charged in a court with default in the performance of one 
of its contracts, the flrst question the court must hear and déter- 
mine is whether the act or contract was within the powers Tested 
in the corporation through its franchise. Nor does the rightful- 
ness of its décision of this question affect the conclusiveness of its 
judgment. We had occasion to examine this matter with some 
care in Foltz y. St. Louis & S. T. Ry. Co., 19 U. S. App. 576, 8 
C. C. A. 635, and 60 Fed. 316. In that case the railway corpora- 
tion, which had no power whatever to condemn land in the state 
of Arkansas, had obtained a judgment of condemnation of a tract 
of land in that state in an action in which the défendant appeared, 
but did not plead the want of the power of eminent domain in 
the corporation. After the railway Company had taken posses- 
sion of the land condemned, the défendant brought an action of 
ejectment for it, and the railway company brought a bill to en- 
join that action. It was argued in that case, as it is in this, that 
since the court erroneously decided that the corporation had the 
power which it never did hâve, and inasmuch as the existence of 
that power lay at the foundation of the right to the judgment, 
that judgment was void. Our conclusion was expressed in thèse 
words : 

"Jurisdiction of the subject-matter Is the power to deal with tlie gênerai ab- 
straet question, to hear the particular facts in any case relating to this ques- 
tion, and to détermine whether or not they are sufHcient to involfe the exercise 
of that power. It Is not confined to cases in which the particular facts con- 
stltute a good cause of action, but it ineludes every issue within the scope of the 
gênerai power vested in the court, by the law of its organization, to deal with 
the abstract question. Nor Is this jurisdiction limited to making correct dé- 
cisions. It empowers the court to détermine every issue within the scope of 
its authority aceording to Its own view of the law and the évidence, whether 
its décision is right or wrong; and every judgment or décision so rendered 
!s final and conclusive upon the parties ta it, unless reversed by writ of errer 
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or appeal, or Impeached lor fraud. Insley v. U. S., 14 Sup. Ct. 158; Cornett 
V. Williams, 20 Wall. 226; Des Moines Nav. & R. Oo. v. lowa Homestead Co., 
123 U. S. 552, 8 Sup. Ct 217; In re Sawyer, 124 TJ. S. 200, 221, 8 Sup. Ct. 
482; Skillerns v. May's Ex'rs, 6 Crancli, 267; McCormick v. SuUivant, 10 
Wheat. 192; Hunt v. Hunt, 72 N. Y. 217; Colton v. Beardsley, 38 Barb. 30, 52; 
Otis V. The Rio Grande, 1 Woods, 279, Fed. Cas. No. 10,613; Hamilton v. Rail- 
road Co., 1 Md. Oh. 107; Evans v. Haefner, 29 Mo. 141, 147; State v. Weather- 
by, 45 Mo. 17; Rosenheim v. Hartsock, 90 Mo. 357, 365, 2 S. W. 473; State» 
V. Southern Ey. Co., 100 Mo. 59, 13 S. W. 398; Hope v. Blair, 105 Mo. 85, 
93, 16 S. W. 595; Muslek v. Railway Co., 114 Mo. 309, 315, 21 S. W. 491. 
Wherever the right and the duty of the court to exercise Its jurisdiction dépend 
upon the décision of the question it Is Invested with power to hear and de 
tennine, there its Judgment, right or wrong, is impregnable to collatéral attacli, 
unless impeached for fraud." • 

The action which Parks brought against the plaintif? in error was 
a simple action upon contract. The court in wMch he brought it 
was a court of gênerai jurisdiction of the state in which the par- 
ties resided, and in which the contract was made. The power oi 
that court to hear and détermine every question essential to the 
disposition of that action is beyond question. In every action foi 
damages for the failure of a corporation to perform a contract, 
the court must décide thèse four questions before it can enter a 
judgment for the plaintiff: First. Had the corporation the powei 
to make the agreement? Second. Did it make it? Third. Has it 
performed it? Fourth. What is the amount of the damages? The 
district court of Arapahoe county necessarily decided the flrst three 
of thèse questions in the affirmative, and found the damages to 
be 160,000, before it entered the judgment for Parks. It was its 
right and its duty to détermine thèse questions, and it did so. If 
its décision was erroneous, its judgment could be rêver sed on ap- 
peal. But its détermination of the question, which the plaintiff in 
error is seeking to retry in this case, was the exercise by that court 
— and the rightful exercise — of its jurisdiction; and, whether its 
décision was right or wrong, it cannot be successfuUy attacked in 
this collatéral proceeding. 

Gounsel for the plaintiff in error makes another attempt to es- 
cape from the effect of this judgment on the ground that it does 
not estop the board from showing in this action that the debt it 
evidenced was in excess of the constitutional limitation, because 
that défense was not pleaded in the original action, because the 
judgment in that action was by default, and because the parties 
and the demand in controversy are not the same in this case as 
they were in that case. The settled rule upon this subject was 
80 clearly stated in the leading case of Cromwell v. County of 
Sac, 94 U. S. 351, 352, that it has been universally f ollowed in the 
courts of the United States. It is that iu an action between the 
same parties, or those in privity with them, upon the same claim 
or demand, a judgment upon the merits is conclusive, not only as 
to every matter offered, but as to every admissible matter which 
might hâve been offered to sustain or defeat the claim or demand. 
But in a case in which the second action is upon a différent claim 
or demand, the prior judgment is an estoppel as to those matters 
in issue or points of controversy upon the détermination of which 
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the flnding or verdict was rendered. In Dickson v. WilMnson, 3 
How. 57, 61, Mr. Justice McKinley^ in delivering the opinion of the 
suprême court, said: "It is a universal rule of law that if the 
party fail to plead matter in bar to the original action, and judg- 
ment pass against him, he cannot afterwards plead it in another 
action founded on that judgment." In Dimock v. Copper Co., 117 
U. S. 559, 565, 6 Sup. Ct. 855, the défendant procured his discharge 
in bankruptcy five days before a judgment was rendered against 
him in a state court of Massachusetts, but he did not plead it, or 
call it to the attention of that court. To an action upon this 
judgment brought, in a state court of New York he pleaded this 
discharge. The suprême court held that his failure to plead it 
in the original action, and the original judgment against him in 
Massachusetts, estopped him from presenting the discharge as a 
défense in the action upon that judgment in New York, altbough 
it was a perfect défense to the original debt. In Last Chance 
Min. Co. V. Tyler Min. Co., 157 U. S. 683, 691, 15 Sup. Ct. 733, the 
suprême court declared that "a judgment by default is just as con- 
clu sive an adjudication between the parties of whatever is es- 
sential to support the judgment as one rendered after answer and 
contest." If, therefore, Parks or his assignées had sued the plain- 
tilï in error upon his judgment, or upon the debt which it evi- 
denced, that judgment would hâve conclusively estopped the plain- 
tiff in error from making the défense that its indebtedness was in 
excess of the constitutional limitation. But this action is upon 
a part of the same debt represented by that judgment. The bonds 
and coupons issued in satisfaction of the judgment évidence the 
same indebtedness that the judgment represented, and the holder 
of each bond and of each coupon is, in légal eiïect, an assignée 
of the debt pro tanto. Thus the défendant in error is in privity 
with Parks, and is entitled to invoke every presumption and every 
estoppel in support of his claim which Parks could bave called to 
his aid if he had brought this action upon his judgment. Iron Co. 
V. Eells, 32 U. S. App. 348, 15 C. C. A. 189, 201, and 68 Fed. 24, 
36. Our conclusion is that in an action to enforce the collection 
of a judgment or the collection of bonds or coupons issued in pay- 
ment of a judgment against a municipal or quasi municipal cor- 
poration, the judgment conclusively estops the corporation from 
making the défense that the original indebtedness evidenced by it 
was in excess of the amount which the corporation had the power 
to create, under the limitations of the constitution of the state in 
which it was incorporated. Biddle v. Wilkins, 1 Pet. 686, 692; 
Dickson v. Wilkinson, 3 How. 57, 61; U. S. v. New Orléans, 98 U. 
S. 381, 395; Davenport v. County of Dodge, 105 U. S. 237; Lou- 
isiana v. St. Martin's Parish, 111 U. S. 716, 4 Sup. Ct. 648; Boyn- 
ton V. Bail, 121 U. S. 457, 461, 7 Sup. Ct. 981; Franklin Co. v. 
German Sav. Bank, 142 U. S. 93, 101, 12 Sup. Ct. 147; Last Chance 
Min. Co. V. Tyler Min. Co., 157 U. S. 683, 691, 15 Sup. Ct. 733; Cut- 
ier V. Huston, 158 U. S. 423, 15 Sup. Ct. 868; Breeze v. Haley, 
11 Colo. 351, 355, 18 Pac. 551; Water Co. v. Middaugh, 12 Colo. 
434, 21 Pac. 565; Board v. Burpee (Colo. Sup.; decided in 1897) 
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48 Pac. 539; Aetna Life Ins. Co. v. Lyon Co., 44 Fed. 329, 344; 
"0. S. Y. Board of Auditors, 28 Fed. 407; Railroad Oo. v. Baker 
(Wyo.) 45 Pac. 494, 501; State t. Gloyd (Wash.) 44 Pac. 103; Sioux 
Oity & St. P. B. Co. T. Osceola Co., 45 lowa, 168, 175; M., 52 lowa, 
26, 2 N. W. 593; Edmundson y. School Dist. (lowa) 67 N. W. 671; 
Howard v. City of Huron (S. D.) 59 N. W. 833, 834; Id., 60 N. 
W. 803, 805. Tlie cases of Commissioners y. Loague, 129 U. S. 493, 
503, 505, 9 8up. Ct. 327, and Kelly y. Town of Milan, 21 Fed. 842; 
Id., 127 U. S. 139, 8 Sup. Ct. 1101,— are not in conflict with this con- 
clusion. The opinion and the effect of the décision in the former 
case are explained and limited in Franklin Co. v. German Sav. 
Bank, 142 U. S. 93, 100, 12 Sup. Ct. 147. The latter case rests 
upon the proposition that the deeree invoked was based upon an 
agreement of compromise by which the municipality contracted to 
admit the Yalidity of certain bonds which it never had the power 
to issue, and the court held that the agreement was as Yoid, for 
want of power, as were the bonds, and that, as there was no ad- 
judication by the court of the Yalidity of the bonds, the deeree 
was not an estoppel upon the municipality from contesting them, 

A single question remains: Was the fact, pleaded in the an- 
swer, that the judgment in faYor of Parks was obtained by fraud 
and collusion, an avoidance of that judgment, or a défense to this 
action? No fraud was alleged which depriYed the board of no- 
tice of the suit and of ample time to answer the pétition of Parks 
therein before the judgment was rendered. A direct suit may un- 
doubtedly be maintained in a proper case, to set aside a judgment 
for fraud in procuring it. Gaines y. Fuentes, 92 U. S. 10, 21; 
U. S. Y. Norsch, 42 Fed. 417; 1 Black, Judgm. § 321, and cases 
cited. But until such a suit is brought, and until such a deeree 
of avoidance is rendered, the judgment of a state court which had 
jurisdiction of the subject-matter and of the parties is conclusive 
upon the merits of the controversies determined by that judgment 
between the parties and their priYies in every court of the tJnited 
States, and such a judgment cannot be collaterally impeached for 
fraud or collusion. Iron Co. y. Eells, 32 U. S. App. 348, 15 C. 
C. A. 189, 201, and 68 Fed. 24, 35; Christmas v. Russell, 5 Wall. 
290, 305; Maxwell v. Stewart, 22 Wall. 77, 81; Anderson y. An- 
dersen, 8 Ohio, 108; Mason y. Messenger, 17 lowa, 261, 272; Smith 
V. Smith, 22 lowa, 516, 518; Eailway Co. y. Hall, 37 lowa, 620, 
622. Moreover, this défense of fraud and collusion was barred by 
the statute of limitations. The judgment in faYor of Parks was 
rendered in 1891. The statutes of Colorado provide that "bills 
for relief on the ground of fraud, shall be flled within three years 
after the discovery by the aggrieved party, of the facts constitut- 
ing such fraud, and not afterwards." 2 Mills' Ann. St. Colo. 1891, 
p. 1641, § 2911. The answer in this case was filed on September 
19, 1895, and it shows that the plaintiiï in error discovered the facts 
constituting the fraud it pleads in 1891. No appeal was ever taken 
from the Parks judgment, nor has it ever been reversed, modified, 
or set aside. TJpon the principle to which we hâve adverted, it 
constitutes a complète estoppel against the plaintiff in error upon 
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every issue which was essential to its rendition, and the alléga- 
tions of fraud and collusion in its procurement contained in the 
answer in this case were utterly immaterial, and présent no issue 
in this case. The issue the plaintif? in error sought to tender there- 
by could not be tried in this collatéral way, and the relief which 
the facts it pleads might once hâve warranted in a direct proceed- 
ing to avoid the judgment was barred by the statute of limitations 
of the State of Colorado. 

A strong plea for the plaintifif in error was made in the brief and 
argument in this case on the ground that the upholding of the 
Parks judgment would open the door for corrupt municipal offlcers 
to permit unjust judgments to be rendered against their munici- 
palities. But the great majority of municipal offlcers are upright, 
honest, and watchful of the public welfare. The actions of honest 
and faithful officiais cannot be subjected to rules fit only for those 
who are dishonest and faithless. When a municipality is sued, 
and appears in court by its duly-authorized oflîcers, that court must 
not présume that such oflBcers are among the few who are untrue 
to their trusts, and refuse to give credence to their acts and state- 
ments. It is bound to présume that they are of the great majority 
that are honest, faithful, and worthy of crédit. Moreover, munic- 
ipal ofificers are the agents of the municipality. Under our System 
of government they are not selected by the creditors of the city 
or county, nor by the courts, but they are chosen by the munic- 
ipality itself. If there is danger that such oflflcers will violate 
their oaths, and corruptly barter away the rights of the people 
whom they represent, through the abuse of rules of action which 
hâve been established for honest men and faithful oflBcials, the 
remedy is in the hands of the people. Let them elect honest and 
faithful agents, and the danger will disappear. It is a gênerai 
rule of law that the principal, and not the opposite party, to a 
contract or transaction must suffer for the corrupt and fraudulent 
acts of the agent within the scope of his authority; and, whether 
or not this principle applies to a municipality to its full extent in 
law, it certainly does in morals, and no people who elect cor- 
rupt and dishonest oflBcials to represent them can hope to entirely 
escape the natural and inévitable effects of their action. 

The judgment below must be afflrmed, with costs, and it is so 
ordered. 
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AETNA LIFE INS. CO. v. BOARD OF COUNTY OOM'RS OF HAMIL- 

TON COUNTY. 

(Circuit Court of Appeals, Eighth Circuit Mardi 1, 1897.) 

No. 834. 

1. Tkiaij to THE Court— Speoiai, Findikgs. 

It rests In tbe discrétion of a court to whlch a case Is submltted wlth- 
out a jury to malie a gênerai ânding, Instead of spécial findings. Tlie flnd- 
Ing may be as gênerai as ttie verdict of a jury, and hâve the same éttect. 

2. Courts— Power over Judoment During Term. 

The court bas full power over Its judgments and orders to vacate them 
or correct them, on its own motion, during the same term; and the va- 
cating of a judgment at the same term, because Inadvertently entered, 
leaves the case as If the Inaâvertent judgment had never been entered. 
8. Trial— Submission of Case— Dismissal Without Préjudice. 

When the évidence Is presented, the arguments made, and the case 
taken under advlsement, this is a submission of the case; and the right 
of plalntlff to hâve the action dlsmlssed vclthout préjudice then ceases. 
Such dlsmlssal cannot thereafter be made without the permission of the 
court In Ita discrétion. 
4. Same. 

The court may announce Its findings In open court, and hâve them en- 
tered on the record, as well as to vyrlte them out and file them. 

In Error to the Circuit CJourt of the United States for the District 
of Kansas. 

Thls action was brought In the United States circuit court for the district of 
Kansas, Second division, to recover the amount of a large number of overdue 
coupons, pertaining to two issues of fundlng twnds of Hamilton eounty, ICan. 
One of such issues, of 20 bonds for the sum of $1,000 each, purported to hâve 
been made on May 7, 1887, at Kendall, In sald eounty, under tlie seal of the 
eounty, and to be slgned by J. M. Neeland, chalrman of the board of eounty 
commlssloners, and attested and registered by J. M. Hicks, couuty derk, by 
John S. Speer, deputy, and made payable at the fiscal agency of the state of 
Kansas In the city of New York, upon May 7, 1917. The other issue, of 40 bonds 
of llke amount, purirorted to hâve been made on May 16, 1888, at the same 
place, under the seal of sald eounty, and to be slgned by O. H. Grifflth, chalr- 
man of the board of eounty oommlssioners, ând by James M. Hlcks, eounty 
derk, and were made payable at the sald fiscal agency on May 1, 1918. In- 
terest coupons were attached to the bonds of both Issues for the semiannual 
Interest at the rate of 6 per cent, payable at sald fiscal agency. Those pertain- 
ing to the flrst issue matured on the Ist days of February and August; and 
those i)ertalnlng to the last Issue, on the Ist days of January and July of each 
year. The bonds, upon the face thereof, eontalned a référence to the statute 
under which they purported to hâve been Issued, and full récitals of compliance 
with aU requlrements précèdent to their Issue, and appeared to be regular and 
valid, and it was not disputed that the plaintilï was a bona fide holder, for 
value, of the bonds and coupons, without notice of any Infirmity or defect. 
The défense pleaded and relied upon at the trial by the court (jury trial hav- 
Ing been duly waived) was that the i)ersonB actlng as, and assuming to be, 
the board of eounty commlssloners of sald eounty, and holding their meetings 
at Kendall during the time from Aprll, 1887, untU after June, 1888, and of 
whlch Neeland and Griffith successlvely claimed to be chalrman, did not 
constitute, and were not during that time, the légal board of eounty commls- 
sloners of said eounty of Hamilton, and had no right to act as such, nor any 
authority to Issue any such bonds; and henee that said bonds were not valid 
obligations of said eounty of Hamilton. 

From the agreed statement of faets presented on the trial, It appears that 
Hamilton eounty was organized by a proclamation of the governor, January 
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29, 1886, deslgnatlng Kendall as the temporary eounty seat, and appointing 
a temparary board of eounty commissloners and eounty clerk; that an élection 
was called for April 1, 1886, to permanently locate the eounty seat and elect 
oounty ofBcers; and that, upon canvass of the votes, it was deelared that 
Syracuse was seleeted as such eounty seat, and thereupon the board of eounty 
commissloners removed their sessions to Syracuse. Later, In October, 1886, 
it was determined by the suprême court of Kansas that no town had been 
seleeted at said élection as the permanent eounty seat, and that Kendall re- 
mained the temporary eounty seat. The question of locating the permanent 
eounty seat was again submitted to the voters of the eounty at the gênerai 
élection in November, 1886, and, upon a eanvass of the votes, the élection was 
agaIn deelared to hâve resulted in favor of Syracuse. Thls décision was not 
acquiesced in, and stiU another élection to détermine the sélection of the 
permanent location of the seat of said eounty was held June 20, 1888, and Syra- 
cuse again deelared to hâve been seleeted. On November 9, 1888, the suprême 
court of Kansas duly determined that the eity of Syracuse was duly seleeted 
as such eounty seat at the élection last referred to. 

It is needless to follow in this statement, with jtartieularity, the détails of 
this prolonged dispute about the eounty seat of Hamilton eounty, and the 
attendant lltigatlon. One resuit was that, from the bèginning of the dispute, 
some of the commissloners, holding that Kendall continued to be the eounty 
seat, held their meetings there, and flUed as vacaneies the places of such as did 
not meet at that place. Other commissioners, holding that Syracuse was the 
eounty seat, met there, and filled the alleged vacaneies In the same manner; 
so that during the most of the years 1887 and 1888 there were two full boarda 
of eounty commissioners, one meeting at Kendall, the other at Syracuse, each 
assuming and transacting the business of the eounty, and elaiming to be the 
only légal board. On the trial of the case, the court found generally for the de- 
fendant ' 

P. P. Lindsay (W. C. Webb and O. J. Bailey with him on brief), for 
plaintiff in error. 

George Gretty (0. N. Sterry with him on brief), for défendant in 
error. 

Before SAIŒOEN and THAYEE, Circuit Judges, and LOCHREN, 
District Judge. 

LOOHREN, District Judge, after stating the case as above, deliv- 
ered the opinion of the court 

1. It rested in the discrétion of the court to make a gênerai finding, 
instead of spécial findings. The finding might be as gênerai as the 
verdict of a jury, and hâve the same effect. Rev. St. U. S. § 649; 
City of Key West v, Baer, 13 C. C. A. 572, 66 Ped. 440. 

2. The judgment entered on June 3, 1895, having, as appears by 
the statement of the judge, been inadvertently ordered to be entered, 
was properly, upon the judge's own motion, three days later in the 
same term, set aside and held for naught. The court had full power 
over its judgments and orders to vacate them or correct them during 
the same term. Ex parte Lange, 18 Wall. 163; Goddard v. Ordway, 
101 U. S. 752. The vacating of the judgment at the same term, be- 
cause inadvertently entered, left the case as if said inadvertent judg- 
ment had never been entered. 

3. The transcript shows (page 92) that the évidence was presented 
to the court, the arguments made, and the case taken under advise- 
ment by the court on December 13, 1894. This was a submission of 
the case to the court, and the right of the plaintiff to hâve the action 
dismissed without préjudice then ceased. Such dismissal thereafter 
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could not be made without permission of the court, in its discrétion. 
Code CiT. Proc. Kan. § 397; Mason v. Eyus, 26 Kan. 466. 

4. The mémorandum of Judge Einer, flled June 3, 1894, was, in 
substance, a gênerai flnding in favor of the défendant; but, if that 
finding was defective in form, the gênerai flnding set forth in the 
record of December 4, 1893, which was made when Judge Riner was 
on the bench, and which includes the ruling of the court upon the 
plaintiff's motion to dismiss, was a sufflcient général flnding in the 
case in favor of the défendant, and the judgment thereupon was full 
and complète. The court might announce its flndings in open 
court, and hâve them entered on the record, as well as to write them 
ont and file them. The submission of the cause to the judgé con- 
tinued until the case was flnally decided and judgment entered. 

5. There are no exceptions in the case in respect to évidence of- 
fered or admitted. It does not appear that any évidence offered 
on behalf of the plaintifE was excluded, or that objections on the 
part of the plaintiff to évidence offered by the défendant were called 
to the attention of the court by any request for a ruling thereon. 
Even in this record it is not indicated to what évidence the objec- 
tions could hâve been pertinent» An objection, on whatever 
grounds, to "sundry records and books," etc., and to "oral and written 
testimony tending to establish ail and every of the matters," etc., 
is uncertain and meaningless. The judgment is afQrmed. 



MORGAN V. ROGERS et al. 

(Circuit Court of Appeals, Elghth Circuit March 1, 1897.) ; 

No. 839. 

1. Latïd Grants— Patents— 'Conditions Subséquent. 

The axrt of May 21, 1872, to enable the dty of Denver to purehase cer- 
tain land in Colorado for cemetery purposes, and authorizing the mayor 
of the City to enter the designated 160 acres at the land office at the mini- 
mum priée, to be held and used as a burial place by said city and vicinity, 
did not operate to annex any condition to the grant so authorlzed; and as 
the patent issued pursuant thereto conveyed the title absolutely, without 
mention of any use, a condition subséquent will not be implied, and the 
subséquent appropriation of the land to other purposes than that expected 
does not work a forfeiture. 

2. Same. 

After the government has parted with the absolute title to land, It can- 
not annex any condition to that title, nor limlt the use to which the land 
may be devoted. And especially is this true after the title has passed from 
the original grantee to others. 

8. Same— Nakkd Tkust. 

Where a city, by its charter, was empowered, in Its corporate name, to 
acquire and hold the title to lands for public purposes, and to sell and eon- 
vey the same, the grant by a patent to the mayor of the city in trust for 
the city, and to hls sucoessors and assigns forever, created a mère naked, 
passive trust, under which the entire bénéficiai use, possession, and control 
vested at once and absolutely in the city, as, under the English statute of 
uses, which is part of the common làw in this country, the use was eiecuteâ 
on the delivery of the patent. 

79 F.-S7 
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In Error to the Circuit Court of the United States for the District 
of Colorado. 

Thïs waS an action of ejectment brought by Platt Eogers, as mayor 
of the ciiy ipf Denrer, and the city of Denrer, against Samuel B. Mor- 
gan. Judgment was rendered in favor of plaintiffs upon demurrer 
to the answer, and défendant brought this writ of error. 

Willard Teller (H. M. Orahood and E. B. Morgan with him on 
the brief), for plaintifE in error. 

P. A. Williams (G. Q. Bichmond with him on the brief), for 
défendants in error. 

Before SAÎŒOBN and THAYER, Circuit Judges, and LOCH- 
REN, District Judge. 

LOOHREN, District Judge. This is an action of ejectment 
brought by the défendants in error against the plaintifl in error 
and numerous other persons to recover the possession of the S. i 
of the N. E. i of the S, E. i of section 2 in township 4 S., of range 
68 W., in the county of Arapahoe and state of Colorado, and comes 
hère by writ of error to review the judgment of the circuit court 
rendered in favor of the plaintiffs below against the défendant, 
Morgan, upon demurrer to his answer to the plaintifiE's complaint. 
The complaint allèges that by virtue of an act of congress approved 
May 21, 1872 (17 Stat. 140), a patent of the United States, on No- 
vember 15, 1873, was duly issued, conTeying to Joseph E. Bâtes, 
mayor of the city of Denver, and to his successors and assigns for- 
ever, lands described, including the land aforesaid, in trust for 
the city of Denver. This patent was recorded March 26, 1875, 
in the office of the register of deeds of said county, and the de- 
fendants hâve entered upon and occupied the land in question. 
The answer of défendant Morgan admits the entry upon and oc- 
cupation by the défendants of the land in dispute, and sets out 
in full the act of congress of May 21, 1872, referred to in the com- 
plaint, the title of which is, "An act to enable the city of Denver 
to purchase certain lands in Colorado for cemetery purposes." It 
enacts "that the mayor of the city of Denver, Colorado territory, be, 
and is hereby authorized to enter through the proper land office, 
at the minimum price per acre, the foUowing lands belonging to 
the United States [description], being 160 acres of land lying ad- 
jacent to the city of Denver, to be held and used as a burial place 
for the said city and vicinity." The answer then sets out a copy 
of the patent, which, after reciting payment for the lands made 
by Joseph E. Bâtes, mayor, in trust for the city of Denver, grants 
"unto said Bâtes, mayor, in trust for said city, and to his succes- 
sors, the said tract." Habendum: "Unto said Bâtes, mayor, in 
trust for the city of Denver, and to his successors and assigns for- 
ever." The patent contains no référence to the act of May 21, 
1872, nor any référence to any use of the land. The answer also 
sets out in full another act of congress of January 25, 1890, which 
refers to the previous act of May 21, 1872, and corrects an error 
in the description of a part of the land (not affecting the land in 
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question), and confirme the patent, whicli contained a correct de- 
scription, and provides "that the city of Denver be, and it is hereby 
authorized to vacate the use of the said land, or any part thereof, 
as a cemetery, and to appropriate the use of the same for a pub- 
lic park or grounds, and to no other purpose." The answer fur- 
ther sets forth that upon the pétition of the Right Beverend Joseph 
P. Machebeuf, catholic bishop of the diocèse of Denver, represent- 
ing that the N. E. l of the S. E. i of section 2, township 4, range 
68, had been used by the members of the Catholic Church of Denver 
and Arapahoe county as a burial place since 1863, and asking that 
the same land be conveyed to him, the said bishop and his succes- 
sors in oflQce, the city of Denver, by its mayor, by deed duly exe- 
cuted pursuant to vote of the city council of the said city of Den- 
ver, in considération of $50 then paid therefor, conveyed the land 
last above described to said Joseph B. Machebeuf, his heirs and 
assigna forever, which deed was duly recorded in the records of 
said county, February 7, 1874. The answer further avers that on 
April 25, 1887, the said Joseph P. Machebeuf, by deed, conveyed to 
said défendant, Morgan, the land in dispute, for the considération 
of $20,000, and that on May 2, 1887, the Colorado Catholic Loan & 
Trust Association, to vphom Machebeuf had previously conveyed the 
same land, also deeded the same to said Morgan, who entered there- 
on, and platted the same as an addition to the city of Denver, and 
that the other défendants hold through conveyances of lots from 
said Morgan, and that the city of Denver levied and coUected taxes 
on said lots for the four years from 1888 to 1891, inclusive. 

1. The act of congress of May 21, 1872, to enable the city of 
Denver to purchase certain land in Colorado for cemetery purposes, 
and authorizing the mayor of the city of Denver to enter the desig- 
nated 160 acres at the land office at the minimum price, to be held 
and used as a burial place by said city and vicinity, did not operate 
to annex any condition to the grant so authorized. Conditions sub- 
séquent are not favored, and the terms used must clearly show that 
it was intended that the grant should be on condition, or they will 
not be construed to hâve that effect. In this case, although the 
use to which it was expected the land would be put is mentioned, 
it is rather as an explanation of the reason for permitting such an 
unusual entry of the land by a municipal corporation, than for any 
other purpose. There are no words restricting the use to that men- 
tioned, nor providing for forfeiture in case the land is put to other 
use. 

2. The patent by which the title to this land was conveyed con- 
veys the land absolutely, in fee, and without mention of any use 
whatever. 

3. The later act of June 25, 1890, in terms, confirms and approves 
this patent ; and the act was operative further in correcting a mis- 
taken description in the former act, which had been corrected in the 
patent, and which affected another tract, and not the land hère in 
dispute. The provision of this later act as to the use to which the 
land might be put is inoperative. After the government had parted 
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with the absolute title to the land, congress could not annex any 
condition to that title, nor limit the use to which the land might 
be devoted. Especially is this true as to the land in dispute hère, 
as before the passage of that later act the title to such land had 
passed from the city of Denver by its deed to Machebeuf, and f rom 
Machebeuf ïo Morgan and his grantees. 

4. The patent of Noyember 15, 1873, conveyed and vested the 
légal title to the land described in the city of Denver, and not in 
Joseph E. Bâtes, the mayor, and his successors. Under the pro- 
visions of the charter of the city of Denver quoted in the answer in 
this case, the city of Denver was empowered, in its corporate name, 
to acquire and hold the title to lands for public purposes, and to sell 
and convey the same. It was under no disability, therefore, in re- 
spect to the power to receive and hold the title to the land con- 
veyed by thik patent. Although the grant by the patent VFas in 
terms to "said Bâtes, mayor, in trust for the city of Denver, and 
to his sucèessors and assigns forever," such trust was a mère naked, 
passive trust, under whieh the entire bénéficiai use, possession, and 
control vested at once and absolutely in the city of Denver. Un- 
der the English statute of uses (27 Hen. VIII. c. 10), which is part 
of the common law in this country, the use was executed on the 
delivery of the patent, and the complète légal title, at law and in 
equity, passed at once to, and vested in, the city of Denver, as the 
cestui que use. 

5. It follows that, if the allégations of the answer are true, the 
title to the land in question passed by the deed of the city of Den- 
ver to Machebeuf, and from Machebeuf, by deed, to Morgan. The 
demurrer 'should hâve been overruled. The judgment is therefore 
reversed, and the cause remanded for further proceedings. 



LANYON T. EDWARDS et al.» 

(Circuit Court of Appeals, Fifth Circuit February 2, 1897.) 

Na 545. 

CÎONSPIRACY AND C0I,1.ITSI0N — TrESPASS. 

A pétition In an action for alleged conspiracy and collusion, from which 
It appeared that the acts eoinplained of as trespasses were committed by de- 
fendants in the exécution of tlie judgDaent of a state court and in enforclng 
a valid mortgage, held not sufficient to state a cause of action. 

In Error to the Circuit Court of the United States for the Western 
District of Texas. 

W. H. Brooks, for plaintifif in error. 
H. P. Drought, for défendants in error, 

Before PAEDEE and McCORMICK, Circuit Judges. 
» Pétition for rehearing denied April 14, 1897. 
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PAEDEE, Circuit Judge. This is an action brought by the plain- 
tiff in error against the défendants in error for alleged conspiracy 
and collusion. The prayer for relief is as follows: 

"Plaintiff prays citation to issue in due form to défendants (if same bas not 
aiready been done) to answer this pétition and cause of complaint, and tliat 
on final hearing thereof plaJntiff hâve and recover judgment of défendants for 
the vaaious sums and amounts sued for herein, and for ail costs, and for 
spécial and gênerai relief, and to be restored to his proper rlghts in the posses- 
sion of his estate, or, in the alternative, bave judgment for his several causes 
of damage, as set forth in this pétition." 

The second amended original pétition on which this prayer for 
relief is based is voluminous in immaterial, if not irrelevant, history, 
is redundant in conclusions of law and of fact, and is déficient in 
spécifie facts sufiQcient to constitute a cause of action. As well as 
we can understand the pétition, the plaintiff seeks to recover for dam- 
ages to real estate and for the conversion of personal property, re- 
sulting from, as alleged, the conspiracy, collusion, force, and fraud 
of the défendants in prosecuting and procuring a certain judgment 
to bë rendered against him in the state court, and in obtaining the 
possession by assignment of a certain mortgage bearing on petition- 
er's lands, but conceded to be due and owing, which judgment and 
mortgage the défendants caused to be enforced through seizure of 
the petitioner's lands and personal property, to the injury of the 
lands and the loss of the personal property. 

The most effective attempt at reciting the facts in relation to his 
claim is the following paragraph from his pétition: 

"That to further harass and persécute the plaintiff the said défendants, 
Edwards and Brouglit, by collusion, force, and fraud, did seek to oust plaintiff 
from his rightful and lawful possession of said lands and personal property 
as aforesaid; did institute suit, or cause said suit to be instituted, in the 45th 

district court of Bexar county, Texas, on the day of , 1890, to 

harass and persécute plaintiff, and did so of the 4th day of November, 1892, 
by force, fraud, and collusion, and by means of undue local influence on the 
jury, or some of the jurors, trying the said cause in the 45th district court of 
Bexar county, Texas, by having one of the jurors, named C. P. Ooch, to 
remonstrate with one of the witnesses sworn for plaintiff, viz. A. W. Smith, 
that he had given in his estimate of the value of the land too low, which re- 
monstranee was given while the jury were considering of their verdict; and 
by sundry acts of collusion and of fraud not known to plaintiff did further 
carry on said suit in the 45th district court of Bexar county, Texas; and by 
and together with such acts of collusion and fraud did procure a judgment 
in said 45th district court of Bexar county, Texas, on the 4th day of November, 
1892, against the plaintiff for nine thousand nine hundred and ninety-thiee 
($9,993.63) dollars and sixty-three cents." 

The facts actually stated in the pétition with référence to the tres- 
pass to the lands and the conversion of the personal property, while 
perhaps sufiQcient to warrant an action for damages, yet clearly ap- 
pear by the context to hâve been acts committed by the défendants 
in the exécution of the judgment of the state court, and in enforcing 
the mortgage above referred to. To the second amended original 
pétition the circuit court sustained a gênerai exception and 11 
spécial exceptions and, as the plaintiff declined to further amend, 
dismissed the suit. The petitioner below sued out this writ of error, 
and assigned for our considération the following: 
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"The court erred In sustalnlng défendant' s gênerai exception and defendant's 
eleven spécial exceptions to plaintiflf's second amended original pétition flled 
herein, and dlsmissing sald cause, and rendering judgment final against the 

plaintiff." 

We hâve given careful considération to the brief flled by the 
learned counsel for the plaintiff in error, and hâve oonsidered in the 
most favorable light the plaintiff'» second amended original pétition, 
but we do not flnd réversible error in the ruling assigned, nor any er- 
ror patent on the face of the record. The judgment of the circuit 
court is therefore affirmed. 



NATIONAL, BANK OF COMMERCE v. RIETHMANN et aL 

(Circuit Court of Appeals, Eighth Circuit. March 1, 1S97.) 

No. 828. 

Statutbs— Rétroactive Opération — Attaohmbnt. 

The Colorado act of 1887 amending the statute relative to attachments 
by dropping ont one of the grounds of attachment, does not hâve a rétro- 
active opération, so as to affect pendlng attachments. 

In Error to the Circuit Court of the United States for the Dis- 
trict of Colorado. 

This was an action at law brought by the National Bank of Com- 
merce of Kansas City, Mo., against John J. Riethmann, George W. 
Riethmann, and Napoléon Wagner upon a promissory note, in 
which an attachment was issued. The court sustained a motion 
by défendants to quash the attachment, and plaintiff brought this 
writ of error. 

This action was begun In October, 1894. The Colorado statute relative to at- 
tachments (Sess. Laws Oolo. 1887, p. 121, §§ 91, 92) provided that upon issuing 
the summons or fillng the complalnt in an action on contraet, or at any time 
afterwards before judgment, a wrIt of attachment against the unexempt prop- 
erty of the défendant mlght Issue, upon flling in the office of the clerk of the 
court an affidavit of the plaintiff, his agent or attorney, or some creditable per- 
son for him, setting forth that the défendant Is Indebted to such plaintiff, 
statlng the nature and amount of the Indebtedness, as near as may be, and 
alleging one or more of the several enumerated causes for attachment, one 
of whlch cgiuses was as foUows: "Thlrteenth. That the action is brought 
upon an overdue promissory note, bill of exchange, or other written instru- 
ment for the direct and uncondltlonal payment of money only, or uiwn an 
overdue booli account." After the flling of the complaint, and upon the flllhg 
in the office of the clerli of the court of an affldavlt for attachment conform- 
ing to ail the requirements of said statute, and alleging as cause for tlie at- 
tachment that the promissory note of the défendants upon which the action 
was founded, and which was also described in said affidavit, was overdue 
from a date prlor to the flling of the complaint, a writ of attachment in due 
form In said action was on October 25, 1894, duly Issued, under the seal of 
the United States circuit court for the district of Colorado, wherein said 
action was pendlng, directed to the marshal of sald district, and that sald 
marshal on the same day, In obédience to and by virtue of said writ, duly 
attached and levied upon property, real and personal, of one of the défend- 
ants in said action. Afterwards the législature of Colorado, by au act ap- 
proved April 8, 1895, and which took effect July 6, 1895 (Sess. Laws Oolo. 
1895, p. 143), purporting to amcnd the aforesaid act of 1887 "so as to reod as 
follows," re-enacted the said act of 1887 Verbatim, except that the thlr- 
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teenth subdivision of section 92, above quoted, was whally omitted from and 
left ont of said act of 1895. Afterwards, on the 18th day of January, 1896, 
a pétition was addressed to said United States circuit court by tlie defend- 
ajits below asliiiig tlie court to vacate, quash, and set aside tlie said attaeli- 
ment, upon the ground that the action was upon an overdue promlssoi-y note, 
and that by virtue of said act of 1895 the provision allowing an attachment 
to issue on an overdue promissory note was repealed. Thereupon the court 
adjudged that, as the statute upon whlch the writ was Issued had been re- 
pealed, the said writ was thereby abated and obsolète. 

Elijah Robinson (W. W. Anderson with hîm on brief), for plain- 
tiff in error. 

George P. Steele (Charles Hartzell with him on brief), for de- 
fendants in error. 

Before SANBORN and THAYER, Circuit Judges, and LOCH- 
REN, District Judge. 

LOOHREN, District Judge, after stating the case as above, de- 
livered the opinion of the court. 

1. An attachment is an ancillary remedy provided by statute, by 
means of which a contingent lien is obtained and impressed upon 
property of a défendant, which becomes vested and perf ected on en- 
try of judgment and leyy of exécution. Being a remedy provided by 
statute, and resting on the statute alone, an unconditional repeal 
of the statute before judgment, and while the lien still remains con- 
tingent, destroys the lien. But such lien, though pertaining to the 
remedy given by statute, is a substantial and valuable security, and, 
upon a repeal of the statute, would be preserved and continued by 
a saving clause excepting pending attachments from the efifect of 
the repealing statute. 

2. The act of 1895 did not abolish the remedy by attachment, nor 
purport to affect the lien, or the validity of attachments theretof ore 
lawfuUy issued and then existing. It simply, and as to the future, 
dropped ont of the statute one of the causes for issuing the writ; so 
that, after the act went into efifect, that ceased to be a ground upon 
which an issuance of such writ could be claimed. The act did not 
provide that writs lawf ully issued upon that ground, while it was a 
lawful ground for attachment, should abate, or that acts done un- 
der such writs should be held void, or that liens obtained under 
them should lapse. FuU eflect is given to the statute by allowing 
to it prospective opération. The existing writ in this case, and the 
lien of such writ, were not affected by any of the terms of the stat- 
ute. The stated cause upon which it was issued, valld at the time, 
and effectuai then to obtain a valid writ, was a thing of the past, 
which had served its purpose at the proper time, and was no longer 
material, except to show that the writ was, when issued, lawf ully 
issued. 

3. But while we think it clear that it was not intended by the lég- 
islature that this act of 1895 should hâve a rétroactive opération, 
and affect attachments then outstanding, and that the act will not 
bear that construction, the constitution of Colorado, by section 11 
of the bill of rights, ordaining that no law rétrospective in its oper- 
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ation shall be passed, is conclusive. The suprême court of Colo- 
rado in Railway Co. v. Woodward, i Colo. 162, aud in Lundin v. 
Eailway Co., Id. 433, holds that section 11 of thé bill of rights 
opérâtes as a saving clause in repealing statutes. The subject is 
carefully examined in the flrst of thèse cases, and in the other it is 
applied to a case where the right derived from the repealed stat- 
ute had not become flxed and established by judgment. The judg- 
ment that the writ of attachment is abated is reversed, and the 
cause is remanded for further proceedings. 



UNION PAO. RY. 00. et al. v. TATES. 

(Circuit Court of Appeals, Eighth Circuit. March 22, 1897.) 

No. 802, 

1. Evidence— Médical Bocks. 

Médical books cannot be read to the jury as independent évidence of the 
opinions therein expressed. Therefore, In an action agalnst a railroad com- 
pany to recover for Personal injuries, In which it was contended that the 
plaintiff sustained a severe shoclî, which affected the nerves of the spine, 
and had produced a dangerous and progressive disease of the spinal cord, 
it was error to permit plalntifï to read to the jury certain extracts from a 
médical bools relating to such diseasès, especially as some of the médical 
experts stated that it was not regarded as an authority, and the fact In 
question was susceptible of proof by compétent living physicians. 

2. Samb— Fedekal Courts— BiNDiKa Efpect op State Décisions. 

While the fédéral courts sitting within a state must enforce the provisions 
of a local statute prescribing rules of évidence, unless it Is in conflict with 
some law of the United States regulating the same subject, yet the décisions 
of the state courts construing common-law rules of évidence are not ob- 
llgatory on the fédéral courts, though they will be followed when the ques- 
tion at issue is balanced with doubt 

3. Samb. 

McOlain's Code lowa, § 4903, providing that "historical works, books of 
science or art, and published maps or chaits, when made by persons in- 
diffèrent between the parties, are presumptive évidence of faets of gênerai 
notorlety or Interest," does not authorize médical works to be read in évi- 
dence for the purpose of establishing the probable effects of a physieal in- 
jury. 

In Error to the Circuit Court of the United States for the South- 
ern District of lowa. 

John N. Baldwin, for plaintiffs in error. 

James McCabe (Charles M. Harl and George E. Hibner with him 
on the brief), for défendant in error. 

Before SANBORN and THAYEE, Circuit Judges, and LOCH- 
REN, District Judge. 

THAYER, Circuit Judge. Horace W. Yates, the défendant in 
error, sued the Union Pacific Railway Company and its receivers, 
who are the plaintiffs in error, for injuries sustained in a railway 
collision, which occurred on November 22, 1892, near the town of 
Aida, in the state of Nebraska, on the line of the Union Pacific. 
Railroad. The plaintiff below was a mail agent in the service of 
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the XJnîted States, and he was riding in that capacîty on one of 
the trains at the time of the collision. The injuries which the 
plaintifE sustained in conséquence of the collision, to ail outward 
appearances, were not serions. One of his arms and one of his 
legs were bruised, but not broken, and his left ear was eut, but 
beyond this his body appears to bave borne no visible marks of 
in jury. It was contended at the trial, however, that the plaintifE 
sustained a severe shock, which affected the nerves of the spine, and 
had produced a dangerous and progressive disease of the spinal 
cord, which had permanently disabled him, and was liable to prove 
fatal. In support of this contention, the plaintifE ofEered in évi- 
dence, and was allowed to read to the jury, over the objection of 
the défendant company, certain extracts from a book or mono- 
graph, which was pubiished by Dr. John Eric Erichsen, entitled 
"On Concussion of the Spine and Nervous Shock and Other Ob- 
scure Injuries to the Nervous System, in Their Clinieal and Med- 
ico-Legal Aspects." The material parts of the extracts thus read 
were as follows: 

"It is well known to every surgeon of expérience that no injury to the head 
Is toc trifling to be despised. This observation, made of old by Hippocrates, 
may be applied with equaJ, If not greater, justice to injuries of the spine; for, 
if the brain is liable to suffer serious primary lésion and protracted secondary 
disease from the inflietion of slight, and perhaps, at the time, apparently trivial, 
injuries to the head, the spinal cord is at le^st equally prone to beeome func- 
tionally disturbed and organically diseased from injuries sustained by the ver- 
tébral column. ' 

"My object in thèse lectures will be to direct your attention to certain In- 
juries of the spine that may arise from accidents that are often apparently 
slight, from shocks to the body generaJly, as well as from blows intlicted di- 
reetly upon the bacb, and to describe the train of progressive symptoms that 
lead up to the obscure, protracted, and often dangerous dlseases of the spinal 
cord and its membranes, that sooner or later are liable to supervene thereon. 
Thèse Injuries of the spine and spinal cord occur not unfrequently in the or- 
dinary accidents of civil life, in falls, blows, horse and carriage accidents, 
injuries in gymnasiums, etc., but in none more frequently or with greater 
severity than in those which are sustained by persons wlio hâve been subjected 
to the violent shock of a railway collision. And if, in thèse lectures, I speaJc 
more of the injuries of the spine arislng from this than from any other class 
of accidents, it is not because I wish to make a distinction In injuries of the 
spine according to their causes, and stîU less to establish anything like a speclal- 
ty pf 'railway surgery,' but rather bécause injuries of the nervous System of 
the kind we are about tb discuss hâve beeome of mueh practical Importance 
from the great frequency of their occurrence, conséquent on the extension of 
railway trafiic, and because they are so frequently the cause of litigation. 
There is also a spécial and painful interest attaching to them from the dis- 
ti-essing character of the symptoms presented by the sufferers. Moreover, in 
thèse cases there is always a iwculiar difflculty, which is often greatly increased 
by the absence of évidence of outward and direct physical Injury, by the 
obscurity and insidious character of the early symptoms, the slowly progressive 
development of the secondary organic lésions, and the funetional dérangements 
entailed by them, and the very uncertain nature of the ultimate Issues of the 
case. Thus, they constitute a class of injuries that often tax the diagnofîtic sklll 
of the surgeon to the very ntmost. * * * 

"I wish particularly and vei-y specially to impress upon you that, although I 
shall hâve fréquent occasion to speak of 'shocks' to the nervous System arising 
from railway accidents, I do not conslder that thèse injuries stand in a dif- 
férent category from accidents occurring from other causes in civil life; and 
k will be one of the main objects of thèse lectures tO show you tliat precisely 
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the same effecfs may resuit from otber and more ordlnary Injuries. It must, 
however, be évident to you ail that in no ordinary accidents can the shock, 
physical and ûiental, be so great as those that occur on rallwaya. The rapldlty 
ot the morement, the momentum of the persons injured and of the vehlcle 
that carries them, the suddenness of Its arrest, the helplessness of the sufferers, 
and the natural perturbation of mind that must dlsturb the bravest, are ail 
circumstanees which inerease the severity of the resultlng Injury to the nervous 
System, and whlch hâve led surgeons to consldcr thèse cases as somevchat ex- 
ceptional and différent from ordinary accidents. There Is, In fact, much the 
same différence between thèse and the more ordlnary Injuries of the nervous 
System as there is between a gunshot wound and other contused and lacerated 
wounds of the limbs. The cause Is spécial, and the results are pecullar; but, 
though peeuliar, they are not so unUke those arising from other accidents 
as to justify us in regardlng them as belng in any essential respect distinct 
and différent. The peculiarlty of those obscure shoclis Is sufflciently great, 
however, to warrant us In grouplng them together and considering them as a 
whole In a separate chapter In the great booli of surgery. Perhaps the one 
circumstanee which more than any other gives a pecullar character to a rail- 
way accident Is the thrlU or jar— the 'ébranlement' of French writers; the 
Sharp vibration. In fact— that Is transmltted through everything eubjected to it. 
It Is this vibratory shocli or jar which by some Is compared to an electric 
shocli, by othérs to setting the teeth on edge, that causes a carriage to be shat- 
tered into spllnters, and occasions the sharp, tremulous movements that run 
through every flber of Its occupants, and that oonstitutes the shock. In addi- 
tion to thië, the body of the traveJer is thrown to aad fro often flve or six times, 
wlthout any power of résistance or self -préservation. * * * 

"In considering thèse Injuries, I shall adopt the foUowlng arrangement: (1) 
The effects of severe blows dlrectly appUed to the spine, but without obvlous 
lésion of the tione or ligament. (2) The considération of the effects of sllght 
and apparently trivial injuries applied dlrectly to the spine. (3) The effects 
that injuries of distant parts of the body, or that shocks of the System, unat- 
tended by any direct blow upon the baek, hâve upon the spinal eord. (4) The 
effects produced by sprains, vwenehes, or twists of the spine. * * * 

"My object in the présent lecture Is to direct your attention to a class of 
cases in which the Injury inflleted upon the back Is elther very slight in degree, 
or in whlch the blow. If more severe, has fallen upon some other part of the 
body than the spine, and In which, consequently, its influence upon the cord 
has been of a less direct and often of a less Instântaneous character. Nothing 
is more commoo than that the symptoms of sphial mischief do not develop for 
several days after heavy falls on the back. The symptoms arlslng from thèse 
accidents hâve been very variously Interpreted by surgeons, some ignoring 
them entlrely, believing that they exist only in the imagination of the patient, 
or, if they do admit their existence, they attrlbute them to other conditions of 
the nervous System than any that could arise from the alleged accident And, 
when their connection with and dependence upon an injury hâve been in- 
contestably provèd, no little discrepancy of opinion has arisen as to the ultimate 
results of the case, the permanence of the symptoms, and the curability, or not, 
of the patient. 

"I hâve often remarked that In rallway accidenta those passengers suffev 
most seriously from concussion of the nervous System who sit with their 
backs turned towards the end of the train whlch is struck. Thus, when a train 
runs into an obstruction on the Une, those who are sitting with their backs to 
the engine wIU probably sufler most; whllst. If a train Is run Into from behlnd, 
thoee who are facing the engine wlll most frequently be the greatest sufferers. 
• * * Those who are facing the engine are In the first instance thrown sud- 
denly and violently forward off their seats agalnst the opposite slde o£ the com- 
partment; hence they wlll frequently be found to be eut about the head and 
face, and more especially across the knees and legs, by coming in contact with 
the edge of the opposite seats. They then rebound, and in the rebound may 
sustain that concussion of the spine whlch they escape In the first shock. 
Those, on the other hand, who are slttlng with their backs to the engine, being 
carried backward, when the momentum of the carriage Is suddenly arrested, 
are stinack at once, and, if traveling rapldly, are Jerked violently agahist the 
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'backs of thelr seats, and thus stiffer, In the flrst Instance and by the flrst shodc, 
from concussion of the spine. The force with whlch tUey strme the partition 
between the compartments with their shoulders or lolns is greatly augmented. 
by their opposite fellow travelers being thrown upon them. In the oscillation 
and to and fro movement to whlch the carriage Is subjected, they are apt to be 
thrown forward, and, rebounding, to be struck agaln about the posterior part 
of the body. They are more helpless than those who are facing the engine, 
who frequently hâve time to stretch crut their hands In order to save them- 
selves, or to clutch hold of the slde of the carriage when in the act of being 
thrown forward. When a carriage Is run Into from behind, the reverse of this 
takes place, and the carriage is drlven, as It were, against those passengers 
who hâve got thelr backs tu'rned towards the hlnd part of the train. In the 
violent oscillations that take place, a passenger is thrown backward and forward 
by a klnd of shuttlecock action, and frequently, coming in contact with others 
on the opposite slde, may beeome serlously Injured, esi)ecially by contusion 
about the head. The oscillations to whlch the body Is «ubjected In thèse acci- 
dents are chlefly felt In those parts of the vertébral colunm that admit of most 
movement, viz. at the junction of the head and neck, of the neck and shoulders, 
and of the trunk and peivis. Hence It is that the spine so frequently becomes 
stralned and injured in thèse réglons by railway injuries." 

The admission of the aforesaid extracts from the writings of Dr. 
Erichsen constitutes the chief error that has been assigned. We think 
that the testimony in question was clearly incompétent when judged 
by common-law rules of évidence. The authorities, both English and 
American, are practically unanimous in holding that médical books, 
even if they are regarded as authoritative, cannot be read to the jury 
as independent évidence of the opinions and théories therein expressed 
or advocated. One objection to such testimony is that it is not delivered 
under oath ; a second objection is that the opposite party is thereby de- 
prived of the beneât of a cross-examination; and a third, and perhaps a 
more important, reason for rejecting such testimony, is that the sci- 
ence of medicine is not an exact science. There are différent schools 
of medicine, the members of which entertain widely différent views, 
and it frequently happens that médical practitioners belonging to 
the same school will disagree as to the cause of a particular dis- 
ease, or as to the nature of an aliment with which a patient is 
afiiicted, even if they do not differ as to the mode of treatment. 
Besides, médical théories, unlike the truths of exact science, are 
subject to fréquent modification and change, even if they are not 
altogether abandoned. For thèse reasons it is very generally held 
that when, in a judicial proceeding, it becomes necessary to invoke 
the aid of médical experts, it is safer to rely on the testimony of 
compétent witnesses, who are produced, sworn, and subjected to a 
cross-examination, than to permit médical books or pamphlets to 
be read to the jury. Collier v. Simpson, 5 Car. & P. 73 ; Ashworth 
V. Kittridge, 12 Cush. 193; Ware v. Ware, 8 Me. 42, 56, 57; State 
V. O'Brien, 7 R. L 336, 338; People v. Hall, 48 Mich. 482, 490, 12 
N. W. 665; Gallagher v. Railway Co., 67 Cal. 13, 6 Pac. 869; Epps 
V. State, 102 Ind. 539, 549, 550, 1 N. E. 491; Com. v. Wilson, 1 
Gray, 337; Melvin v. Easley, 1 Jones (N. C.) 386; Payson v. Everett, 
12 Minn. 217 (Cil. 137); Fowler v. Lewis, 25 Tex. 380; Railway 
Co. V. Jones (Tex. Sup.) 14 S. W. 309, 310; Lawson, Ev. pp. 169-171, 
and cases cited. 

In the following cases, to wit, Bowman v. Woods, 1 G-. Greene, 
441 , Stoudenmeier v. Williamson, 29 Ala. 558, 566, 567, and Merkle 
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V. State, 37 Ala. 139, 141, certain médical works of standard au- 
thority were received in évidence, and were Iield to be admissible. 
But, so far as we bave been able to ascertain, thèse cases are at 
variance with the well-settled ruie which prevails elsewhere. In 
this connection it should be observed that while ttie prevailing 
ruIe is, as above stated, that médical books cannot be read as in- 
dependent évidence of the opinions which they contain, yet, under 
some circumstances, such books may be referred to. For example, 
a physician is sometimes allowed, while testifying, to fortify an 
opinion which he may hâve expressed, by referring to médical works 
of standard authority on which his opinion is in part predicated ; 
and, when a médical expert has. thus indicated the source of his 
opinion, the books themselves may be ofEered subsequently, for the 
purpose of showing that they do not support the opinion expressed, 
or that they contradict it. Kipon v. Bittel, 30 Wis. 619; Pinney v. 
Cahill (Mich.) 12 N. W. 862. In some states, also, the practice 
prevails of permitting counsel, while addressing the jury, to read 
extracts from law books and from scientiflc works as a part of 
their argument. This latter practice is approved in some juris- 
dictions, and strongly condemned in others, while in some juris- 
dictions the practice in this respect is regarded as a matter which 
rests entirely in the sound discrétion of the trial judge. Reg. v. 
Courvoisier, 9 Car. & P. 862; State v. Hoyt, 46 Conn. 330; Lawson, 
Ev. pp. 178, 179. Ail the anthorities agrée, we believe, that stand- 
ard works which deal with the exact sciences, including herein in- 
terest and annuity tables, and tables corapiled from well-estab- 
lished data showing the average duration of human life, are re- 
ceivable in évidence to establish the facts to which they relate. 
Schell V. Plumb, 55 N. Y. 598; Mills v. Catlin, 22 Vt. 98; Munshower 
V. State, 55 Md. 11; Green v, Cornwell, 1 City H. Bec. 11. We 
can perçoive no reason why the truths of exact science to which ail 
intelligent persons assent, and well-established historical facts, 
should not be proven by the writings of compétent authors, and ail 
courts agrée that they may be so proven. But beyond this the 
rule does not extend of allowing a contested issue of f act to be 
established by the unsworn déclarations of third parties. 

It is contehded, however, that in the state of lowa the practice 
is approved bf permitting médical books to be read to the jury as 
independent évidence of the opinions therein contained, and that 
the practice in that respect which prevails in the state courts of 
lOwa is obligàtpry upon the fédéral courts sitting in that state. 
Référence is also made to a récent statute of the state of lowa 
which reads as follows: 

"Historical worlîs, books of Science or art, and published maps or ctiarts, wlien 
made by persons indiffèrent between tlie parties, are presumptive évidence of 
facts of gênerai notoriety or Interest." MqClain's Code lowa, § 4903. 

We concède it to be the laW that the fédéral courts sitting within 
a state must enforce the provisions of a local statute prescribing 
rules of évidence, unless the local statute is in conflict with some 
law of the United States regulating the same subject. McNeil 
Y. Holbrook, 12 Pet, 84, 88, 89; Wright v. Baies, 2 Black, 535; 
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Potter V. Bank, 102 U. S. 163, 165. But the décisions of thé courts 
of a state construing common-law rules of évidence are not ob- 
ligatory on the fédéral courts. Such décisions are merely per- 
suasive authority, and, while the fédéral courts will foUow them 
when the question at issue is balanced with doubt, yet they will 
not be governed by such décisions when they appear to be at va- 
riance with the great weight of authority. Burgess v. Seligman, 
107 U. S. 20, 2 Sup. Ot. 10; Railroad Co. v. Baugh, 149 U. S. 368, 
372, 13 Sup. et. 914; Ryan v. Staples, 40 U. S, App. 427, 23 C. a A. 
541, and 76 Fed, 721, 727; Eailroad Co. v. Hogan, 27 U. S. App. 184, 
11 0. C. A. 51, and 63 Fed. 102. The décision above referred to in 
Bowman v. Woods, 1 G. Greene, 441, was a décision construing the 
common law, and, for the reasons last stated, we do not feel com- 
pelled to follow it. 

With référence to the statute of lowa above quoted, it is only 
necessary to say that, by its express provisions, "bocks of science 
or art" are only made "presumptive évidence of facts of gênerai 
notoriety or interest"; and we are unable to flnd that it has ever 
been held that the provision in question was intended to cover 
médical works of ail kinds, and to make them independent evi- 
d^ce of whatever médical opinions or théories are therein ex- 
pressed or formulated. In the case of Brodhead v. Wiltse, 35 lowa, 
429, the statute in question was referred to, but it was simply held 
that the statute was not intended to render inadmissible proof 
which before was admissible. In Quackenbush v. Railway Co., 73 
lowa, 458, 462, 35 N. W. 523, a passage appears to bave been read 
f rom a médical work on diseases of the throat and nose, which pas- 
sage was objected to on the ground that it was "too indefinite"; 
but the court ruled that the objection, on the ground stated, was 
not well taken. In another lowa case (Peck v. Hutchinson, 55 îs. 
W. 511, 512), a médical work which was read in évidence was ob- 
jected to, for the reason that it was an old édition, and therefore 
incompétent. The court ruled that, if an error was committed in 
reading passages from the book in question, it was not prejudicial 
to the complaining party, and therefore declined to reverse the 
judgment. On the other hand, the statute now under considér- 
ation received a deflnite constru,ction by the suprême court of Cal- 
ifornia in the case of Gallagher v. Railway Co., 67 Cal. 13, 6 Pac. 
869; and it was there held that the statute does not authorize 
standard médical works to be read in évidence for the purpose of 
establishing the probable effects of a physiçal in jury. It was fur- 
ther held that the expression *'facts of gênerai notoriety or inter- 
est" means "historical facts, facts of the exact sciences, and of lit- 
erature or art," ail of which, when relevant to a case in hand, may 
be proven by the production of books of standard authority, rather 
than by the mouths of living witnesses. We are of the opinion, 
therefore, that the authorities which hâve been invoked by the de- 
fendant in error are insufi&cient to establish such a settled con- 
struction of the lowa statute as would justify a ruling that the 
évidence complained of in the case at bar was properly admitted 
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under the provisions of that statute, the évidence being, in our 
judgoient, clearly inadmissible under the common law. 

Only one médical expert who testifled at the trial pronounced 
the book of Dr. Erichsen, from vehich the foregoing excerpts were 
taken, to be a standard work, and so recognized by the médical pro- 
fession. The same witness admitted, however, that some of the 
greatest physicians and surgeons in the world had disputed the 
théories of Dr. Erichsen, as contained in the book in question. 
Five other médical experts who were sworn testiâed, in substance, 
that the monograph written by Dr. Erichsen was not regarded by 
the profession as a modem or standard work, and some of them 
stated that it was not regarded as an authority on the subject of 
which it treats. We think that a work of that kind, concerning 
the merits of which there is such a wide différence of opinion among 
members of the médical profession, should not be accepted in a 
court of justice as compétent évidence to establish the fact that 
a certain ailment, from which the plaintiff below appeared to be 
suffering, was the resuit of à nervous shock sustained some years 
previously in a railway collision. The case disclosed no apparent 
necessity for resorting to testimony of such a doubtful and uncer- 
tain character. The fact allep'ed is susceptible of proof by the 
opinions of compétent living physicians, who may be subjected to 
a careful cross-examination, and compelled to state in the présence 
of the jury, in an intelligible way, the reasons upon which their 
opinions are founded; and we think that the défendants were en- 
titled to insist that it should be so established. The judgment of 
the circuit court is accordingly reversed, and the case is remanded 
for a new trial. 
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(Circuit Court at Appeals, First Circuit. Mardi 23, 1897.) 

No. 187. 

1. TbIAL— DiBBCTIOU' OF VERDICT. 

The rule applied that a verdict may be directed for défendant on a mère 
question of fact when the proofs are Insufflclent to support a verdict for 
plaintiff if he should recover one. 

2. Mastbr and Servant — Failtire op Mastbb to Repair. 

Where a servant of a railrood company was Injured as the resuit of a 
defect In the management of trains, the fact that he had given notice of 
the defect does not relieve hlm of the rlsk he assumed In entering the 
service, when fully 20 days elapsed between hls complaint and the injury 
without aay change having been made In the methods of the company, and 
thls fact was known to hlm. 
8. Fbllow Servants. 

The foreman of a gang of railroad track builders and the englneer of a 
train are fellow servants, and the master is not liable for an injury to one 
by the négligence of the other. 
4. Samb — Contributouy Neslisbncb. 

The rule that the contributory négligence of the party Injured will not de- 
feat the action If it be shQwn that the défendant might, by the exercise of 
reasonable care, hâve avolded the conséquences of such négligence, or that 
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the act of the défendant was wlUful, bas no application to an ac,tlon agalnst 
the master to recover damages for an injury to one of two fellow servants 
by the négligence or willful act of the other, where the master had no such 
notice of the plalntiff's supposed négligence, or of the alleged -willfulness, 
that he oould guard agahist them. 

In Error to the Circuit Court of the United States for the Dis- 
trict of Massachusetts. 

This was an action by Henry McPeck against the Central Ver- 
mont Eailroad Company to recover damages for personal injuries. 
The court directed a verdict for défendant, and plaintiff sued ouf 
a writ of error. 

Barron C. Moulton and Victor J. Loring, for plaintiff in error. 
Chester W. Witters and Forrest 0. Manchester, for défendant in 
error. 

Before OOLT and PUTNAM, Circuit Judges, and WEBB, Dis- 
trict Judge. 

PUTNAM, Circuit Judge. No controversy has arisen as to the 
pleadings in this case, and therefore it is not to be inferred that 
we either approve them or disapprove them. 

The case was opened to a jury in the circuit court, and, at the 
close of the évidence in behalf of the plaintiff, that court, on the 
motion of the défendant, directed a verdict for it. The plaintifE 
duly excepted, and sued out this writ of error. He assumes that 
the ruling below was necessarily erroneous unless it involved a 
"matter of law" or a "conclusion of law." This is a mistaken as- 
sumption. A verdict may thus be directed on a pure issue of law 
raised by the parties, or, which may be substantially the same 
thing, on an application of the law to admitted facts, or on a 
mère question of fact when the proofs are insufûcient to support 
a verdict. As was said by us in De Loriea v. Whitney, 11 C. C. 
A. 355, 361, 63 Fed. 611, 617: 

"When a verdict in one direction ought to be set aslde as against the welght 
of évidence, then, under the rule as now understood, the court ought to direct 
a verdict In the other direction." 

The time has gone by when the fédéral courts sit, at their own 
loss of time, and at the expense of the parties, to talie verdicts 
which thev can f oresee ought not to hâve been taken. Meehan v. 
Valentine,^ 145 U. S. 611, 618, 12 Sup. Ct. 972; Bailroad Co. v. Gen- 
try, 163 U. S. 353, 365, 16 Sup. Ot. 1104; Monroe v. Insurance Co., 
3 C. C. A. 280, 52 Fed. 777, 787. 

The case of the plaintiff in error, as stated by him, is as follows: 

"This was an action of tort for injuries recelved June 9, 1893, on the dé- 
fendants railroad, between St. Albans and Swanton Junctlon, Vermont, be- 
tween seven and elght o'dock in the moming. It appeared in évidence that 
plaintiff was in the employ of the défendant, and was foreman of a gang of 
Italians, and employed with them in buUdlng a new track west of the old 
traclt going north from St. Albans. On the mornlng of the 9th day of June, 
the plaintiff was ordered to clean the dlrt from the ends of the ties on the old 
track, on the east side of the roadbed, in order that the new rails might be 
laid thereon near Jewett's Crossing, a public highway about three miles north 
of St. Albans; and in order to show the Italians with hlm how to shovel 
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the dlrt frbm the tles, as he could not speak Itallan, and the Itallans could 
not speiak Bînglish, he got a sàovel, and faclng towards the north, with Ws 
back towards St. Albans, lifted and threw a shovelful of dlrt from the ties; 
then looked back towards thie south, In the direction of St. Albans, to see if 
the train was coming, and, seeing no train comlng, took another shovelful, 
and, whlle In the latter aet, was struck. No signal by bell or whistle, or other- 
wi.se, was glven on that train, although it was downgrade from St. Albans to 
the place of injury, and the railroad crossed five highways at grade, went 
rouad quite a curye, where bushes and telegraph pôles prevented plaintiff from 
seeing the approach of It before it struck the plaintiff. No signal was given 
to wam the plaintiff, nor even the brakes applled, nor was the train slowed 
up until after" the engine struck the plaintiff. The train was running at the 
rate of from thirty to forty miles an hour. The engineer could see the plain- 
tiff at a distance of eight or nine hundred feet, or more. This train had fre- 
quently, pflor to this date, failed to give proper signais of warning to men 
tipon the track and at the crossing, and had killed one man. The plaintiff had 
knoAvn ctf three Instances where signais were not given, and had complalned 
to the road master twice In regard to the absence of signais, and that, in 
running trains, the signais were not glven, as required by the niles of the 
road and the laws of Vermont. The road master, the flrst time, sald he would 
regulate it, but the second time he said 'ringing the bells and blowing the 
whistles was ail a farce.' " 

The flrst complaint was made about the 15th or 20th of May. 
The second complaint was made in June, just before the plaintiff 
was hurt. Plaintiiï supposed from the flrst answer that the neg- 
lect would be cbrrected, but he claims he did not understand what 
was meant by the second. The plaintiff had had several years' 
expérience at railroad work in various capacities, and was in good 
health, and not lacking in the ordinary intelligence suiting him to 
the position of oversight and control which he held. The train in 
question was made up at St. Albans; and had for some time been 
inregular as to its time of starting, as the plaintiff knew; and it 
was 12 minutes laté the morning of the injury. That morning the 
plaintiff commenced work on the track before the due time of the 
train to pass; so he had uridoubted oppdrtunity to know whether 
it had passed or not. Indeed, according to his own testimony, he 
must be presumed to know that it had not passed. His testimony 
as to his conversations with the road master, as given in his direct 
examination, was as follows : 

'"Q. Whethet'or not you made any complaint to any offldal of the road or to 
the road maktér In regard to this al>sence of signais to which you hâve just 
testified? A. I dld, tq Mr. Shanks. Q. Mr. Shanks was the road master? 
A., Road master, Q. What did iVir. Shanks say to you? A. He said he would 
sé€t that things would be altered, and that they would run according to time. 
Q. tVhàt did yoù 8a,y to Mr. Shanks? A; I told him they come near kiUing 
one of my Italians; that I couldn't understand them, nor they me. Conse- 
quçntly, they .(ame; near killing one of them at that time, and one they did 
kill. Q. Whether or not you told him of the absence of thèse signais? A. 
Yes, sir;' I didV ■Q. What did he say? The Court: He has answered that. 
Mr, Loring: ' I didn't understand. The Court: He told him he would reg- 
ulate it. Q.' How long before this time you were hurt was this that you made 
this complaint' tp Mr. Shanks? A. It was soiaewhere along, I should think, 
befween the fifteenth or twehtieth day of May that I first talked with him 
al&olit it. I tâlked a second time, understand, with Mr. Shanks, about thlg 
business, and he told me in repliy that— Q. NoW, Mr. McPeck, when did you 
flrst notice ariy absence of any signais, on this particular train? A. When did 
I what? Q. First notice absence of signais. A. Well, ft was along about 
the flfteenth or twentieth of May, I should think, that I flrst notlced thèse 
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thlngs. Q. Ton -were about to state what Mr. Shanks sald In answer to your 
second eomplalnt. A. He told me that blowlng the whlstle and ringing the 
bell had got to be ail a farce now. That was what he told me. That was 
the reply I got." 

In reply to interrogatories by the court, he testifled further in 
regard to this matter, as follows: 

"Q. Then you knew at that time that the place— Tour statement Is that 
you knew at the time that they failed to whlstle for thèse crossings? A. Yes, 
sir. Q. And you complained to Mr.— A. Shanks. Q. To Mr. Shanks. Well, 
and he replied that this matter of whistling and ringing of bells was ail a 
faree? A. He stated it was ail played eut now, it was ail a farce. That 
was the words and substance he said to me. Q. Dld he say anything further? 
A. No, sir; that was the last words he sald. Q. Now, what dld you under- 
stand he meant by that? A. What he understood? Oh, yes, your honor, he 
sald the road had a charter to run, and it made no différence whether they 
used a bell or whlstle. He said the road had a charter to run, and It made no 
différence whether or not they used a beU or whistle. Q, What did you 
tmderstand he was going to do? That he was going to regulate It, or that he 
was not? A. At flrst I did, and the last time I thought he was careless when 
he dld it. Q. You say, when he spoke about the regulating of the trains, he 
was going to do it, but, when you complained the second time that the men 
failed to whistle, he said it was ali a farce? A. Yes, your honor, that is tbe 
words. Q. Did you understand that he was going to require the engineer to 
whistle, or that he was going to let it run along as it had run? A. I couldn't, 
your honor, say what he meant by it, because that was the words passed. I 
couldn't, your honor, understand what he said by the words. He said the 
Company had a charter to run the road, and the blowlng of the whistle and 
the ringing of the bel! were ail played out and ail a farce. Q. Played out and 
ail a farce? A. That was the words. Q. Now, what was your understanding 
as to what he meant by that? A. Your honor, I couldn't take any meaning 
by the word that I eould see was right or wrong; only just listen to it. Q. 
Did you understand that he was going to regulate it? A. I understood so the 
flrst time. Q. I mean the second time. A. Your honor, I didn't pay much 
attention to what he said the last time. Q. You at that time were in good 
health? A. Yes, sir. Q. When he told you that they had a right to run the 
road, and that the matter of whistling and ringing bells at the crossing was 
ail a farce, why didn't you quit workî A. That Is where I was wrong, I 
suppose. I suppose he was always — Q. Did you make any reply to him? 
A. No; none at ail." 

He gave some further testimony on this point, but nothing which 
we can see tends to strengthen his position. 

The plaintiff claims that he was entitled to go to the jury on 
the questions whether or not the road master's second answer was 
eqnivocal or evasive, whether or not he was misled thereby, and 
whether or not, in view thereof, he could be held to hâve assumed 
the risks of the case. But, as the record shows no circumstances 
to support such contentions, it is plain the jury would not hâve 
been justifled in finding in his favor on any of them, 

The case is wholly unlilie Eailroad Co. v. Babcock, 154 U. S. 190, 
200, 14 Sup. et. 978. In that case some delay had elapsed be- 
tween the time when the person employed gave notice of the de- 
fect and the time of the injury; but he had had no reasonable op- 
portunity to ascertain whether repairs had been made, and was 
himself guilty of no négligence. But hère fuUy 20 days elapsed 
between the flrst complaint and the injury; yet no change in the 
rnethods of the défendant corporation or in the management of its 
trains had been made, and the plaintiff knew this. Hough v. Rail- 
79 F.— 38 
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way Co., 100 TJ. S. 213, 225; Bevan, Neg. (2d Ed.) 756. Besides, the 
second conversation with the road master put him on his guard, 
and was équivalent to a notice that he could not rely on any relief. 

The presiding judge prefaced his ruling with a statement of his 
reasons therefor, the essential portions of which were as foUows: 

"It doea not seem to me to be necessary to consider ail the questions ralsed 
by the grounds stated in the defendant's motion. It has not been suggested 
in argument, and I do not reeall any évidence tending to show, that the road- 
bed on which the plaintiff was employed was unsafe or dangerous; and the act 
of négligence which the plaintiff claîms to hâve caused the Injury was the 
f allure of the train which left St. Albans northbound, about 7:30 a. m., to 
signal Its approaeh by whistling, or ringing a bell, at the highway crosslngs 
between St. Albans and the point where the plaintiff was injured. ïhe évi- 
dence of the plaintiff tends to show that there were three or more Street and 
highway crosslngs, the last being something like 60 feet south of the point 
where the plaintiff was at work, and that the crossing signais were not glven 
at any of thèse places. 

"In respect to this situation, the plaintiff daims, flrst, that the Injury resulted 
from the omission of the englneer to blow the whistle or ring the bell on 
this partieular morning, which care and prudence required him to do, and 
that the défendant is responsible for such want of care on the part of Its en- 
glneer. Assumlng, as we must for the purpose of dlsposlng of this motion, 
that the signal was not glven, we must treat It as an omission or want of 
care of a fellow servant, for which the défendant is not liable, upon the rea- 
sons stated by the circuit court of appeals for this circuit In Eallroad Co. v. 
Hyde, 5 C. C. A. 461, 56 Fed. 188. This doctrine proceeds upon the Idea that 
persons, when they enter upon perlions and hazardous employments, assume 
the risk incident to the want of care of fellow servants. So, It foUows that, 
if the injury resulted from the want of care of the engineer on this partieular 
occasion, It was caused by the carelessness of a fellow servant, and was not 
an act for which the Company can be held liable xmder the law as we are 
bound to administer it Eailroad C!a v. Hambly, 154 U. S. 349, 356, 357, 
14 Sup. et. 988. 

"The plaintiff claims, further, that the failure to signal the approaeh of trains 
was habituai, and of so long standing tliat the défendant Company either knew, 
or ought to bave known, that Its servants on this partieular train were falling 
to perform their duty, and that the company was therefore liable, on the 
ground that it continued In its employment improper and unsuitable servants. 
Against the defendant's objection, the plaintiff was permitted to show that 
on several occasions highway crosslngs In this locality were approached by 
this train without giving the signais required by the statutes of Vermont and 
by the rules of the road. The défendant contends that the statutes and the 
rules and régulations of the company In respect to highway crosslngs are for 
the protection of the public wbo hâve occasion to use the highway In crossing 
the rallroad; that they hâve therefore no application to the case of an em- 
ployé; while the plaintiff contends that the. servants of the road hâve a right 
to assume that the signais which the law and the rules and régulations of the 
company require at highway crosslngs will be given, and that they may govem 
themselves accordingly in the performance of their duty, and that. If Injury is 
sustained, they may Invoke the aid of the statutes and rules In establishing 
the right of recovery in their behalf. At the time this évidence was received, 
it was stated to counsel that its effect must be treated as an open question, 
to be determined later on. Now, without determining the effect of the stat- 
utes, or of the rules or régulations, or the question of their appllcability to 
this case, if we assume (which is doubtful) that It was ail matter on which 
the plaintiff mlght rely for his protection, we are confronted with the fact 
that the plaintiff, accordlng to his own statement, had fuU knowledge that it 
was not a signal on which he could In fact rely. Therefore, If there was an 
omission or want of care so habituai that the company either knew or ought 
to hâve known the situation, it was a defect In management, or a want of 
care, of which the plaintiff himself was fully advised; and under the doctrine 
expressly held by the suprême court in Tuttle v. Eailway, 122 U. S. 189, 7 
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Sup. et. 1166, the plaintiflf, by continulng to the service, assumed the rlsk 
incident to sueli service and such management. As said by the suprême court 
in tlie case referred to, he continued in the employ of the défendant with a 
f ull linorwledge of ail thèse things,— the condition of the track, the character of 
the curves, the hazards incident to a management where, he says, the failure 
to give the crossing signais vcas habituai. 

"I do not understand that oounsel for the plalntlfl contends against the ap- 
plication of this doctrine of assumption of risk to the plalntlflPs case, in view of 
bis knowledge of the situation, except to say that he Is relieved from Its 
opération by reason of a conversation wlth the road master. As to that, the 
plaintiff says he talked with the road master, and complalned of the Irreg- 
ularity of the trains, a8 I understand It, In respect to the time of arrivai, and 
he recelved assurance that such irregularlty -would be remedied; and that, at 
a subséquent conversation, he eomplained of a want of signais at crossings, 
and was informed by the road master that such signais were ail a farce, and 
played out. The plaintiff, being an intelligent and vigorous man, in the prime 
of life, must bave understood, If such conversation took place, that the road 
master, at least, did not Intend to make any change, and that the old condition 
vpould continue. As is sald In the TutUe Case, everything was open and 
visible, and the employé had only to use his sensés and bis faculties to avoid 
the dangers to whlch he was exposed. It was his duty to look out for this, 
and avoid It In that case there was no évidence of aetual knowledge, but 
the court assumed that, as the defect in that case was open and visible, it 
must hâve been known to hlm. The knowledge was presumed, the employé 
being an experienced man; wbile. In the case we are now eonsldering, aetual 
knowledge of the dangerous condition Is established by the plaintiff's admis- 
sion. It must therefore he hèld that, by voluntarily continuing in the service, 
he assumed the risk Incident to a fault of which he was fuU advised." 

Looking, therefore, at the contentions of the plaintiff and the 
statements of the presiding judge, and without committing our- 
selves to the précise terms used, it is plain that the rules of law 
applicable were ail well settled, as to which there could be no 
real controversy, and that they were correctly applied to a state of 
proofs which would not hâve gupported a verdict for the plaintiflf 
if he had recovered one. 

Smith V. Baker [1891] App. Cas. 325, which relates to the ques- 
tion of the liability of an employer to his employé for continued 
carelessness in giving warnings, might perhaps be relied on to sus- 
tain the proposition that this case, in some of its aspects, should 
hâve gone to the jury; but the rule of Smith v. Baker is certainly 
not the rule of the fédéral courts. Moreover, an examination of 
the history of that case from its origin shows that the great weight 
of authority was contrary to the conclusion of the house of lords, 
reported as stated. In the house of lords the only lords concurring 
in holding the employer liable on account of the want of proper 
warnings were Lord Halsbury, L." 0., Lord Hershell, and Lord Wat- 
son. On the other hand, the case, which, so far as the suprême 
court of judicature was concerned, commenced in the divisional 
court of the queen's bench division, went from there to the court 
of appeal, and from the court of appeal to the house of lords. The 
ruling in the divisional court was formai, but Mr. Justice Wills, 
as appears at page 343, expressed the opinion that the employé ac- 
cepted the risk of the employment. In the court of appeal, Lord 
Coleridge, C. J., and Lord Justices Lindley and Lopes concurred in 
the views of Mr. Justice Wills; and in the house of lords Lord 
Bramwell and Lord Morris also concurred in those views, although 
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Lord Morris concurred in the resuit in the house of lords on thé 
ground that, according to the verdict of tlie jury in tbe county 
court, the employer's inachinery was not reasonably fit for its pur- 
pose, and the plaintiff below did not linow that fact, also stating 
that, under the statute, no fact found by the jury was appealable. 
This gives a sum of six learned judges against the conclusions of 
the house of lords, and only three in its favor, with the weight of 
learning and expérience averaging at least as favorably for the 
former as for the latter. 

It is claimed that the case is governed by the local judicial dé- 
cisions. We perçoive no essential différences to resuit even if it 
were; but that, as to the mutual relations of master and servant, 
we are not controlled by such décisions, has been fully settled since 
Raiiroad Co. v. Baugh, 149 U. S. 368, 18 Sup. Ct. 914. Neither are 
we required to pass on the question whether the plaintiff had a 
right to rely on the course of business of the défendant corpora- 
tion, as presumed to exist in conséquence of the statutes ând rules 
as to signais at public crossings. 

The plaintiff also urges the rule announced in Coasting Co. v. Toi- 
son, 139 XJ. S. 551, 11 Sup. Ot. 653, and again in Eaiiway Co. v. Ives, 
144 U. S. 408, 429, 12 Sup. Ct. 679, that the contributory négligence 
of the party injured will not defeat the action if it be shown that 
the défendant might, by the exercise of reasonable care, hâve avoid- 
ed the conséquences of such négligence; and he also claims that the 
conduct of the locomotive engineer of the défendant corporation 
was willful in running his locomotive knowingly against the plain- 
tiff. Passing by the question whether thèse propositions were so 
ui'ged at the trial that we can take jurisdiction of them, it is plain 
that there is nothing in them with which the défendant itself can 
be charged. It had no such notice of the plaintiff's supposed négli- 
gence or of the engineer's alleged willfulness that it could guard 
against them; and, as to each proposition, the condition is purely 
that of the relations of employés among themselves. 

While it is true that under many circumstances a servant may, 
by giving notice of defects in machinery, or in the course of busi- 
ness, relieve himself from the risks which he ordinarily assumes, 
yet this relates more particularly to the question of the négligence 
of the employer; and the question of the contributory négligence 
of the servant, nevertheless, always remains to some extent. He 
cannot perhaps be charged with ijegligence merely because he con- 
tinues in the service for a time not unreasonable after he gives the 
notice, but he is always bound to use reasonable care under ail 
the circumstances known to him. The distinction is recognized in 
Hough V. Eailwav Co., 100 U. S. 213, 224, 225, already cited, and in 
Raiiroad Co. v. McDade, 135 U. S. 554, 570, 10 Sup. Ot. 1044. But, 
as stated by the learned judge who tried the cause, we hâve no oc- 
casion to détermine its application hère. The judgment of the 
circuit court is afSrmed, with costs. 
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HOLT V. HOLT BLBCTKIC STORAGE CO. 

(Circuit Court, B. D. Pennsylvanla. March 25, 1897.) 

1. Pleadtng— Affidavits op Défense. 

The allégation, in an affldavit of défense flled by a corporation, that the 
plaintiff "never paid into the treasury of the said défendant company" 
the money for which the instruments in the statement of claim were given, 
is not good, as the allégation may be true, and yet the plaintiff entitled to 
recover. 

a. Corporations— Breacii of Promise Made to Servant. 

The breach of a promise made by plaintiff to s servant of the défendant 
corporation, who in acoepting that promise in no way acted for or rep- 
resented the corporation, cannot be set up in défense to an action against 
the corporation itself. 

S. Same— Set-Off op Stock Liabilitt. 

To entitle a corporation to set off a stock liability, it Is requlslte that the 
stocii should bave been issued as fuU pald, or that a regular call should 
hâve been made; and an affldavit of défense flled by a corporation, alleging 
that the plaintifE bas not "fuUy pald" for stock whlch he holds, is ncît suf- 
ficlent. 

Albert B. Weimer, for plaintifiE. 
Walter E. Kex, for défendant. 

DALLAS, Circuit Judge. "The law requires affldavîts of défense 
to be so spécifie as to inform the plaintiff of the character of the 
défense he is required to meet, and to enable him to take judg- 
ment for such balance of his claim as is not covered by the défense 
set up." Balph v. Rathburn Ce, 21 C. C. A. 584, 75 Fed. 971. Test- 
ed by this requirement, the affldavit of défense in this case is mani- 
festly insufQcient. If not purposely evasive, it, at least, is lack- 
ing in reasonable clearness and précision. The allégation, sev- 
eral times repeated, that the plaintiff "never paid into the treas- 
ury of the said défendant company" the money for which the in- 
struments set forth in the statement of claim were given, may be 
true and yet the plaintiff be entitled to recover. The breach of 
a promise made by the plaintiff to a person who was the electrician 
of the corporation défendant, but who, in accepting that promise, 
in no way acted for or represented the corporation, cannot be set 
up in défense to an action against the corporation itself. The al- 
légation that the plaintiff bas not "fully paid" for stock which he 
holds is entirely consistent with the existence of the f act that the 
stock was duly issued without being fully paid, and that no as- 
sessment or call for further payment has been made. To entitle 
the défendant to set off a stock liability, it is requisite that the 
stock should hâve been issued as full paid, or that a regular call 
should hâve been made; and the affldavit is not as spécifie as it 
should be upon this point, because it wholly fails to state either 
the one or the other of the facts upon which any presently due in- 
debtedness with respect tHereto is dépendent. Affidavits of défense 
must state facts ; the effect of the facts stated is for the court. The 
allégation that the plaintiff, as président of the corporation, in- 
curred debts on its behalf, "without consulting with the directors, 
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and directly against their wishes and authority," is also made in 
very gênerai and somewhat equivocal terms, although spécifie state- 
ment of particular facts would not bave been diiBcult; and, as re- 
spects tbis allégation, no information wbatever is given "to enable 
bim [tbe plaintiff] to take judgment for such balance as is not cov- 
ered by tbe défense set up." Tbe plaintiff's rule for judgment is 
made absolute. 



NEW DUNDERBERG MIN. CO. t. OLD et al. 

(Circuit Court of Appeals, Bighth Circuit. Marcli 22, 1897.) 

No. 838. 

1. Land Department ot thb United States— Judicial Po-wbr. 

Tlie land department of the United States (including In that term the 
seeretary of tlie interior, the commissloner of the gênerai land office, and 
their subordinates) is a quasi judicial tribimal, whoee judgments upon ques- 
tions within its jurlsdiction are impregnable to collatéral attaclî. 

2. Patent to Land— Leoal Epfbct. 

A patent to land or minerai Iodes within the Jurlsdiction of the land de- 
partment conveys the légal title to the property, and constitutes a judg- 
ment of that tribunal upon the questions involved in its issue. 

8. JUBISDICTION. 

The test of Jurisdiotloin is whether or not the tribunal bas power to enter 
upon the inquiry, not whether Its conclusion In the course of It is right 
or wrong. 
4 Patent to Mining Claim— Act Mat 10. 1873. 

A patent issued in accordance with the provisions of the act of May 10, 
1872 (17 Stat 91, 94, c. 152, §§ 3, 9; Rev. St. §§ 2322, 2328), to a minlng 
daim located before the passage of that act, under the act of July 26, 1866 
(14 Stat 251, c. 262), conveys the légal title to every vein or Iode whose 
apex is within the exterlor boundaries of the minlng claim extended down- 
ward vertlcally, and is not subjeet to coUateral ftttaclj in an action at law, 
elther on the ground that there was a claim adverse to that patented when 
the act of May 10, 1872, was passed, or on the ground that adverse rights 
were afCected by its Issue. 
6. Location and Entry op Mining Claim— Eppect. 

One who loeates and procures a patent to a mining claim under the act 
of May 10, 1872 (17 Stat. 91, 94, c. 152, §§ 3, 9; Rev. St. §§ 2322, 2328), 
thereby renounees and abandons ail rights and privilèges whleh do not 
pertaln to hls spécifie location under the provisions of that act. 

6. Location and Entry op Mining Claim, under Act May 10, 1873— Thkik 

Eppbct upon Rights Prbviously Acquieed under Act July 36, 1886. 

A clalmant, who discovered and located a iode mining claim under the 
act of July 26, 1866 (14 Stat 251, c. 262), renounees and abandons ail right 
to follow his Iode or vein on the course of its strilie beyond the exterior 
Unes of hls patented claim eitended downward vertlcally, when he loeates 
it upon the surface of the ground, enters It, and accepts a patent for it 
under the act of May 10, 1872 (17 Stat 91, 94, e. 152, §§ 3, 9). 

7. Mining Claim— Ltmit of Right to Follow Lode beyond Side Lines. 

When the course of the strike of a lode or vein, on which a patented min- 
ing claim is based, crosses both side Unes thereof, the side Unes become 
end Unes, and the owner has no right to the possession of the lode with- 
out those Unes. 

8. Patent— Str AN ger may not Attack. 

One who is not in privity with the United States, and who dld not acquire 
any right to be preferred in the acquisition of a minerai lode or claim 
before the same was patented to another, and whose grantor was aever 
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In such prlvlty, and nerer acquired any sueh rlght, eannot successfully at- 
tack such patent, elther at law or In equity. 
(Syllabus by the Oonrt.) 

In Error to the Circuit Court of the United States for the District 
of Colorado. 

On July 12, 1894, Robert O. Old and Ellen Old, the défendants In error, 
brought this action against the New Dunderberg Mining Company, a corpora- 
tion, the plaintilï In error, to recover the possession of the Frostberg Me 
mlning claim, survey lot No. 111, whlch was 1,400 feet in length and 50 feet 
in wldth, and of ail the Iodes and veins of minerai the tops or apexes of whlch 
lay withln the exterior boundary Unes of that claim. They alleged that they 
were the owners and entltled to the possession of the demanded premises, 
and that the plalntlfC in error had wrongfuUy entered upon a Iode or veln 
whose apex lay withln the exterior boundaries of thelr claim, and wlthheld It 
from them. The Dunderberg Company answered. It denled that the défend- 
ants in error had any tltle or rlght to the possession of the Frostberg Iode 
claim. It admitted that It was, and had been for some years, in possession 
of , and had been removlng ore from, a veln, whose apex was withln the bound- 
aries of the Frostberg claim; but it alleged that on May 29, 1879, the défend- 
ant In error Robert 6. Old sold and caused thls claim to be delivered to one 
Brôwn as a part of the Dunderberg Iode, whlch had been discovered, located, 
and patented by him in the name of another, for his own beneflt; that he 
then gave Brown and his grantee a license to work thls vein; that he repre- 
sented to Brown that this Iode, whlch the plalntlfC In error subsequently fol- 
lowed within the boundaries of the Frostberg claim, was a part of the Dunder- 
berg Iode, and that he was conveylng this part of the Iode by the deeds whlch 
he delivered to Brown; that he delivered the possession of the part of the 
Iode withln the Frostberg claim to Brown at the same tlme that he delivered 
the deeds; and that he Induced Brown to pay him $107,000 for the deeds he 
recelved, by means of thèse représentations and this license. The Dunder- 
berg Company alleged, in efCect, that the plaIntifCs In error were estopped by 
thèse représentations and this license from clalming the premises In contro- 
versy as against Brown, and that, throngh mesne conveyanoes, it had sueceeded 
to ail Brown's rights and tltle. The défendants In error repUed to thls answer 
that Robert O. Old never made the représentations alleged; that he never 
delivered to Brown, or represented that he delivered to him, the possession of 
any vein whose apex lay withln the exterior boundaries of the Frostberg 
claim, and never gave him any license to work any vein there, but that in 
1879, and ever slnce, the défendants in error, and those under whom they 
hold, were in the open and notorious possession of the Frostberg claim, and of 
ail the Iodes and veins whose apexes were withln Its boundaries. 

At the trial, the défendants in error Introdueed In évidence, over the objec- 
tion of the Dunderberg Company, a patent to the Frostberg mlning daim, and 
to ail the veins and Iodes of minerai whoae apexes lay withln its exterior 
boundaries, Issued under the act of congress approved May 10, 1872 (17 Stat 
91, 94, c. 152, §i 3, 9; Bev. St. §§ 2322, 2328), and traced thelr tltle from the 
patentées to themselves. This patent was founded on a location made in 
August, 1866, and upon an entry made on February 27, 1872. The plalntlfC 
in error deraigned its tltle from the patentée of the Dunderberg mlnhig claim, 
whlch was 3,000 feet long and 50 feet wlde, and was patented on September 
16, 1873, under the act of May 10, 1872. Thls patent was based on a loca- 
tion made on November 15, 1867, and on an entry made on November 20, 
1872. The claims were in the form of a parallelogram. The Frostberg claim 
extended in an easterly and westerly direction from its diseovery shaft. The 
Dunderberg claim extended In a northerly and southerly direction from ita 
diseovery shaft, and the two claims crossed each other almost at rlght angles 
near the west end of the Frostberg claim. The diseovery shaft of the Dun- 
derberg claim was some 500 feet south of the south Une of the Frostberg. 
The Dunderberg Iode or veln lay diagonally across the Dunderberg claim. It 
crossed each of the slde Unes of that claim on its strike, and left the claim 
on its east side at least 300 feet south of the south Une of the Frostberg. 
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From that point It extended northeafeterly on Its course aoross the Inter- 
vening tmct between the two claims, and entered the Frostberg clalm on its 
strike at least 300 feet east of the point where the east line of the Dunder- 
berg claim Intersected the south line of the Frostberg. Wlthin a few feet of 
the point where the Dunderberg Iode crcssed the south line of the Frostberg 
claim, there was at the time of the sale to Brown in 1879 a shaft and crosscut, 
called the "Tyler Shaft," and "Tyler Crosscut." The premises in controversy 
lay within the boundaries of the Frostberg claim, and northeasterly of this 
shaft. Both Old and Brown Imew at the time of the sale that the Dunderberg 
Iode passed out of the Dunderberg claim across its easterly side line, in the 
manner we hâve described, and Old had entered and patented between the 
years 1877 and 1881 the Subtreasury and Silver Chain mining claims, which 
covered the surface of the ground between the east line of the Dunderberg 
claim and the south line of the Frostberg claim, under which the Dunderberg 
Iode lay. Old sold thèse two claims to Brown at the same time that he 
sold the Dunderberg claim, and caused them to be conveyed to him. The plain- 
tiff in error succeeded to Brown's rights to thèse claims. Under this state of 
the f acts, counsel for the plaintiff in error requested the court to hold that since 
both the Frostberg ajid Dunderberg claims were located, and the former was 
entered under the act of congress approved July 26, 1866 (14 Stat. 251, c. 262, 
which gave to the discoverer the right to the Iode or vein which he found, and 
to that only), the défendants in error could not recover, unless they proved 
that the Iode in the possession of the Dunderberg Company withln the bound- 
aries of the Frostberg claim was the same iode which was originally discov- 
ered and located wiUiin the Frostberg claim. The court refused to make this 
ruling, and instructed the jury that the patent to the Frostberg claim entitled 
the défendants in error to every vein or Iode whose apex lay within its ex- 
terior boundaries, whether that Iode or vein was the one origlnaliy discovered 
or located within them or not. This ruling Is the chief error assigned. There 
was conflicting testimony reLitive to the alleged license and estoppel, and 
some of the rulings of the court upon the admission of évidence in rebuttal 
upon that question are assigned as error. There was a verdict and a judg- 
ment for the défendants In error. 

Willard Teller (Harper M. Orahood and E. B. Morgan with him 
on the brief), for plaintiff in error. 
Edwin H. Park and Jacob Fillius, for défendants in error. 

Before SANBORN and THAYEE, Circuit Judges, and LOCH- 
REN, District Judge. 

SANBORN, Circuit Judge, after stating the case as above, deliv- 
ered the opinion of the court. 

The patent under which the défendants in error hold grants ail 
the Iodes or veins of ore the apexes of which are within the exterior 
boundaries of the Frostberg mining claim which it conveys; and 
the apex of the Iode or vein in issue, at the place hère in contro- 
versy, is within those boundaries. The patent to the Dunderberg 
claim, under which the plaintiff in error claims the title to the de- 
manded premises, is couched in the same terms; but the apex of the 
vein in controVersy, at the place in dispute, is not within the exte- 
rior boundaries of that claim. Upon the face of the patents, there- 
fore, the charge of the court below, that the défendants in error 
held the title to the property, was right. 

But both thèse claims were located under "An act granting the 
right of way tô ditch and canal owners over the public lands, and 
for other purposes," approved July 26, 1866 (14 Stat. 251, c. 262). 
That act gave the lawful claimant who complied with the provi- 
sions of the statute the right to the single Iode or vein which he 
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found, and to no other. It is insisted that under the local lawa 
of Colorado, to which this act of congress referred, the claimant 
was not required to mark the boundaries of his claim upon the 
surface of the ground when he located it, but was permitted to hold 
and follow the Iode for a distance of 1,400 feet in any direction 
in which it lay from his discovery shaft, on condition that he 
should mark his claim at the point of discovery by a substantial 
stake, post, or stone monument, having inscribed thereon the name 
of the discoverer and the name of the Iode or vein. 14 Stat. 251, 
§S 1, 2; Laws Colo. 1866, p. 72, §§ 1, 2; 2 Mills' Ann. St. Colo. 1891, 
§ 3142. There was eyidence at the trial that the Iode in the posses- 
sion of the plaintifl in error, within the boundaries of the Frost- 
berg claim, was the same Iode which was originally discovered and 
located in the Dunderberg claim in 1867. The act of congress of 
May 10, 1872 (17 Stat. 91, 94, c. 152, §§ 3, 9; Eev. St. §§ 2322, 2328), 
under which the patents to both claims were issued, provided "that 
the locators of ail mining locations heretofore made, • ♦ • 
where no adverse claim exists at the passage of this act, • • • 
shall hâve the exclusive right of possession and enjoyment of ail 
the surface included within the Unes of their locations, and of ail 
veins. Iodes and ledges throughout their entire depth, the top or 
apex of which lies inside of such surface Unes extended downward 
vertically" (section 3); that sections 1, 2, 3, 4, and 6 of the act of 
July 26, 1866, be repealed, but that such repeal should not affect 
existing rights; that applications for patents for mining claims 
then pending should be prosecuted to a ûnal décision in the gênerai 
land office; and that, where adverse rights were not aflected thereby, 
patents should issue in pursuance of the act of May 10, 1872. The 
contention of the counsel for the plaintiff in error is that the grant 
in the Frostberg patent of every vein whose apex lies within its 
exterior boundaries was void, except as to the original Frostberg 
vein discovered therein, because that claim was located under the 
act of 1866, which allowed the discoverer but a single Iode or vein; 
and the location of the Dunderberg vein in 1867 constituted a claim 
adverse to the Frostberg, when the act of 1872 was passed, and in 
that way deprived the offlcers of the land department of ail power 
to make a grant to the owner of the Frostberg of any other vein 
than that which he originally discovered. If this proposition is 
Sound, the plaintiff in error was entitled to the vein on the premises 
in dispute, if it was in fact the original Dunderberg vein, and was 
not the original Frostberg vein, and the court should hâve submit- 
ted this question to the jury. It refused to do so, and the correct- 
ness of this ruling is the most important question in this case. 

If it be conceded, however, that there was an adverse claim to the 
property described in the Frostberg patent, when the act of May 
10, 1872, was passed, that fact could not render void any part of 
the grant made by that patent. Congress did not remit the dé- 
termination of the questions whether or not there was an adverse 
claim to the Frostberg, or whether the patent to it under the act 
of 1872 would aiïect adverse rights, to the courts of law or of equity, 
in the flrst instance. On the other hand, it vested the olïicers of 
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the land department with the judicial power, and imposed upon 
them the duty to décide thèse questions, and to issue the patent to 
the Prostberg mining cïaim in accordance with the décision which 
they should render. It is true that a patent issued by the land de- 
partment of the United States to land over which that department 
has no power of disposition, and no jurisdiction to détermine the 
daims of applicants for, under the acts of congress, is absolutely 
Toid, and conveys no title whatever. Land the title to which has 
passed from the government of the United States to another before 
the claim on which the patent was based was initiated, land re- 
served from sale and disposition for military and other like pur- 
poses, land reserved by a claim under a Mexican or Spanish grant 
sub judice, and land for the disposition of which acts of congress 
had made no provision, is of this character. U. S. v. Winona & St. 
P. E. Co., 32 U. S. App. 272, 15 C. C. A. 96, 67 Fed. 948; Polk v. 
Wendall, 9 Cranch, 87; Stoddard t. Chambers, 2 How. 284, 318; 
Easton v. Salisbury, 21 How. 426, 432; Eeichart v. Felps, 6 Wall. 
160; Best v. Polk, 18 Wall. 112, 117, 118; Sherman v. Buick, 93 
U. S. 209; Iron Oo. v. Cunningham, 15 Sup. Ct. 103; Doolan v. Carr, 
125 U. S. 618, 624, 8 Sup. Ot. 1228; Wright t. Roseberry, 121 U. S. 
488, 519, 7 Snp. Ct. 985; Davis' Adm'r v. Weibbold, 139 U. S. 507, 
528, 11 Sup. Ot 628; Defleback t. Hawke, 115 U. S. 392, 406, 6 
Sup. Ct. 95. But the Frostberg claim was not of this character. 
Jurisdiction of the subject-matter is the power to deal with the 
gênerai abstract question. The test of jurisdiction is whether or 
not the tribunal has power to enter upon the inquiry, not whether 
its conclusion in the course of it is right or wrong. Foltz v. Rail- 
way Co., 19 U. S. App. 576, 8 C. 0. A. 635, and 60 Fed. 316. 

The act of July 26, 1866, provided that any claimant of a Iode or 
vein might file a diagram of the same, so extended laterally or oth- 
erwise as to conform to the local laws, customs, and rules of miners, 
and might enter such tract, and receive a patent therefor, with a 
right to the vein or Iode; that upon the filing of this diagram and 
the postîng of the same and of a notice of intention to apply for a 
patent, the register of the local land ofHce should post and publish 
the notice for 90 days; that, if no adverse claim had then been filed, 
the surveyor gênerai should, on the application of the party, survey 
the premises, make a plat thereof, designate the number and de- 
scription of the location and the improvements and character of 
the vein, and indorse his approval thereon; and that, upon the 
filing of this plat and of proof that the diagram and notice had 
been duly posted, the register should transmit the plat, survey and 
description to the gênerai land office, and the applicant should re- 
ceive a patent for the Iode and land claimed. 14 Stat. 251, 252, c. 
262, §§ 2, 3. The claimant of the Frostberg Iode had done ail this 
before the act of 1872 was passed. He had designated the bound- 
aries of his claim. It had been surveyed and marked on the 
ground. His notice of intention to apply for a patent for it had 
been given. No adverse claim had been filed in the land office, 
and on February 27, 1872, he had entered it for patent. Wheu the 
act of 1872 was passed, he was already entitled to the Frostberg 
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Iode, and to the surface described in his claim under the act of 
1866. Section 3 of the act of May 10, 1872 (17 Stat. 91, c. 152), 
provided that ail locators of mining locations theretofore or there- 
after made, wliere no adverse claim existed at the time of the 
passage of that act, should hâve the exclusive right to ail veina or 
Iodes whose apexes were within their surface boundaries. Section 
9 of that act provided that sections 1, 2, 3, 4, and 6 of the act of 
July 26, 1866 (14 Stat. 251, c. 262), were repealed; that such repeal 
should not affect existing rights; and that "applications for pat- 
ents for mining claims now pending may be prosecuted to a final 
décision in the gênerai land offlee, but, in such cases where adverse 
rights are not affected thereby, patents may issue in pursuance of 
the provisions of this act." . Thèse provisions of the acts of congresa 
leave no doubt that the land department had jurisdiction to hear 
and détermine the claims of applicanta for and to dispose of thia 
mining claim, and every vein or Iode whose apex lay inside of ita 
surface Unes extended downward vertically. When the act of 
May 10, 1872, was paased, the Frostberg claim had been located, 
and the application for the patent to it was pending. That act, 
by its very terms, imposed upon the oflBcers of the land department 
the duty of hearing the évidence upon, and deciding, the questions 
whether or not any claim adverse to that location existed at the 
time of its passage, and whether or not any adverse rights would 
be affected by issuing the patent according to the provisions of the 
act of 1872. Thèse questions were necessarily determined by the 
ofBcers of that department before they issued this patent. The 
patent which the department issued in 1876 was a judgment of that 
tribunal that no such claim did exist on May 10, 1872, and that no 
adverse rights would be affected by issuing it in accordance with 
the provisions of the act of that date. It ia at the same time a 
judicial détermination of thèse questions, and a conveyance of the 
légal title to every Iode or vein whose apex lay within the surface 
boundaries of the patented claim extended downward vertically. 

If this action of the land department resulted from fraud, mis- 
take, or erroneous views of the law, a court of equity might set aside 
the patent, or déclare it to be held in trust for him who had a bet- 
ter right to it. Bogan v. Mortgage Co., 27 U. S. App. 346, 11 C. C. 
A. 128, and 63 Fed. 192; U. S. v. Winona & St. P. R. Co., 32 U. S. 
App. 272, 15 0. C. A. 96, 107, and 67 Fed. 948, and cases cited. But 
in this action at law it is, like the judgments of other spécial tri- 
bunals vested with judicial power, impervious to collatéral attack. 
In the case of Steel v. Eeflning Co., 106 U. S. 447, 451, 1 Sup. Ct. 389, 
which was an action of ejectment in which the plaintiffs' title de- 
pended on a patent issued upon a claim for minerai lands within 
the limits of a town site, and the défense was that the patent was 
void, because the land was not minerai, and the patentée was not 
a citizen, and had not declared his intention to become such, the 
suprême court held that proof of thèse facts was inadmissible to 
attack the patent, and declared that the land department neces- 
sarily "must consider and pass upon the qualifications of the appli- 
cant, the acts he bas performed to secure the title, the nature of the 
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land, and whether it is of tlie class that is open to sale. Its judg- 
ment in thèse matters is that of a spécial tribunal, and is unassail- 
able, except by direct proceedings for its annulment or limitation." 
To the same effect are Heath y. Wallace, 138 U. S. 573, 575, 11 Sup. 
et 380; Barden v. Railroad Co., 154 U. S. 288, 14 Sup. Ct. 1030; 
and Davis' Adm'r t. Weibbold, 139 U. S. 507, 524, 11 Sup. Ct. 628. 
In French v. Pyan, 93 U. S. 169, 172, the suprême court held that 
paroi évidence was inadmissible to show that land patented to the 
State of Missouri as swamp and overflowed land was not in fact 
swamp or overflowed land, and that on that account the patent 
was void. In Ehrhardt v. Hogaboom, 115 V. S. 67, 69, 5 Sup. Ct. 
115Z, that court held, on the other hand, that paroi évidence was 
inadmissible to show that land patented to a pre-emptor was swamp 
or overflowed land, and was theref ore included in the grant to the 
state of Oalifornia, and that the patent to the pre-emptor was void 
on that account. A patent to land or minerai Iodes, over which 
the land department of the United States has the power of disposi- 
tion, and the jurisdiction to détermine the claims of applicants for, 
under the acts of congress, is impregnable to collatéral attack, 
whether the décision of the department on which it is based was 
right or wrong, and the patent conveys the légal title to the prop- 
erty to the patentée. U. S. v. Winona & St. P. R. Co., supra ; Minter 
V. Crommelin, 18 How. 87, 89; U. S. v. Schurz, 102 U. S. 378, 401; 
French v. Fyan, 93 U. S. 169, 172; Quinby v, Conlan, 104 U. S. 
420; Smelting Co. v. Kemp, 104 U. S. 636, 645-647; Steel v. Refln- 
ing Co., 106 U. S. 447, 450, 452, 1 Sup. Ct. 389; Heath v. Wallace, 138 
U. S. 573, 585, 11 Sup. Ct. 380; Knight v. Association, 142 U. S. 
161, 212, 12 Sup. Ct. 258; Noble v. Railroad Co., 147 U. S. 174, 13 
Sup. Ct. 271; Barden v. Railroad Co., 154 U. S. 288, 14 Sup. Ct. 1030. 
If a more careful analysis of the authorities upon and a more ex- 
haustive considération of thèse questions are sought, they will be 
found in U. S. v. Winona & St. P. R. Co., 32 U. S. App. 272, 15 G. C. 
A. 96, and 67 Fed. 948, which was decided by this court in 1895. 

Our conclusion is that a patent issued under and in accordance 
with the provisions of the act of May 10, 1872 (17 Stat. 91, c. 152; 
Rev. St. §§ 2322, 2328), to a mining claim located before the passage 
of that act, conveys the légal title to every vein or Iode of minerai 
whose apex is within its surface lin es extended downward verti- 
cally, and is not subject to collatéral attack in an action at law, 
either on the ground that there was a claim adverse to that patent 
when the act of 1872 was passed, or on the ground that adverse rights 
were affected by its issue under the provisions of that act. 

Moreover, neither the plaintifiE in error nor its immédiate or remote 
grantor was ever in a position to attack the Frostberg patent, either at 
law or in equity, at any time after the patent to the Dunderberg claim 
was issued, on September 16, 1873. Conceding, but not deciding, 
that the locator of the Dunderberg claim, in 1867, then had the right, 
under the act of 1866, to follow the Dunderberg Iode in any direc- 
tion from his discovery shaft in which it lay, he renounced that 
right when he availed himself of the benefits of the act of 1872, and 
accepted his patent under that statute. That act provided that he 
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might obtain a patent according to its terms, or that lie might re- 
tain the rights he had acquired under the act of 1866. He could not 
obtain a patent, however, under either act, until he located the bound- 
aries of his claim upon the surface of the ground, and limited his 
claim by those boundaries. We hâve already seen that the act of 
1866 required such a location before a patent could issue. The act 
of 1872 required the applicant for a patent to file his application 
with a plat or fleld notes of the claim made by the surveyor gênerai, 
showing accurately the boundaries of his claim. It required him to 
post a copy of the plat and of the notice of his application for a pat- 
ent on the land claimed, and it required him to file a copy of this 
notice and proof of the posting in the local land office. The regis- 
ter of that oflQce was then required to post and publish notice of the 
application for 60 days, and tliereupon a patent issued, if no adverse 
claim was filed. 17 Stat. 91, 92, c. 152, § 6; Rev. St. § 2325. That 
act provided that the patentée under it should hâve the right to 
ail Iodes and veins whose apexes were within the surface boundaries 
of his claim. The patentée of the Dunderberg iode located his claim, 
and accepted a patent for it, under the terms of this act. He lo- 
cated it upon a tract of land which included his discovery shaft, and 
was 3,000 feet long from north to south, and 70 feet wide from east 
to west. It may be that he could hâve held the Dunderberg Iode 
within the surface boundaries of the Frostberg claim if he had so 
located his claim upon the surface of the ground that the apex of 
the Dunderberg Iode within the Frostberg claim would hâve been 
within the exterior boundaries of the Dunderberg claim upon the sur- 
face. But he did not do so. He chose to so locate it that his Iode 
crossed both the side Unes of his claim diagonally on its strike and 
passed ont of the claim more than 300 feet before it enterétl the 
Frostberg claim. The claim of his grantee now is that it can re- 
nounce this location and the limitations of the law and the patent 
upon which it is based, and follow the Iode wherever it leads, as the 
discoverer might hâve done when he first found it, and before he 
located his claim to the surface at ail. It bases this claim upon the 
provision of section 9 of the act of May 10, 1872 (17 Stat. 91, c. 152), 
that the repeal of sections 1, 2, 3, à, and 6 of the act of July 26, 1866 
(chapter 262, 14 Stat. 251), shall not affect existing rights. But it 
was not the repeal of thèse sections of the act of 1860 that afEected 
the rights of the owner of the Dunderberg Iode. That repeal did not 
deprive him of any right he had to follow his Iode into the Frost- 
berg claim. It was his location, entry, and patent of his claim, 
from which the Iode departed on its strike 300 feet before it reached 
the Frostberg, that affected his rights. The act of 1872 required the 
applicant for a patent to locate his claim on the surface of the ground 
as a condition précèdent to its issue, and it declared what rights he 
should acquire thereby, for the express purpose of deflning, fixing, 
and limiting his claims and his rights. Under that act, the location 
of a mining claim on the surface of the ground, and its entry for 
patent, is a notice to the government and the public that the owner 
claims ail the exclusive rights and privilèges granted by the act; but 
it is no less a notice, and a légal notice, that he renounces and aban- 



606 79 FEDERAL REPORTER. 

dons to the government ail other rigMs and privilèges pertaining to 
his discovery of the Iode for which he asks the patent. It would 
work manifest injustice to permit one who bas located, and excluded 
ail others from a claim of the fuU size allowed by the acts of con- 
gress, and from ail veins whose apexes lay within its surface, to 
follow the Iode upon the discovery of which that claim was based at 
right angles to his location, and without its side Unes, for a distance 
equal to the length of his claim. In our opinion, the acts of 1866 
and 1872 confer no such privilège. A claimant who discovered and 
located a Iode mining claim under the act of 1866 renounces and 
abandons ail rights and privilèges to follow his Iode on its course be- 
yond the exterior lines of his patented claim, when he locates it upon 
the surface of the ground, enters it, and accepts a patent for it under 
the act of May 10, 1872. 

Since the side lines of the Dunderberg claim crossed the course of 
the strike of the vein, they constitute end lines; and, under the pat- 
ent to it, the owner of that claim was without right to the posses- 
sion of that Iode outside of those lines, after he obtained his patent, 
in 1873. Mining Co. v. Tarbet, 98 U. S. 463; Iron Silver-Mining Co. 
V. Elgin Mining & Smelting Co., 118 U. S. 196, 207, 6 Sup. Ct. 1177; 
King V. Mining Co., 152 U. S. 222, 228, 14 Sup. Ot. 510. The owner 
of the Dunderberg claim, therefore, had no right or interest in any 
Iode or vein in the demanded premises at any time after 1873, and 
the plaintifE in error acquired no such right or interest from him. 
It acquired none by its deeds of the Subtreasury or Silver Chain min- 
ing claims, because those claims were not initiated until after the 
Frostberg claim was located and patented. Ail its claims, there- 
fore, are under grantors, immédiate and remote, not one of whom 
was in privity with the United States, or had acquired any right to 
the property in controversy when it was patented to the grantors of 
the défendants in error in 1876. This fact is fatal to its claim to 
avoid the patent to the Frostberg claim, in equity as well as at law. 
One who was not in privity with the United States, and who had 
acquired no right to the land or Iode when it was patented to an- 
other, cannot successfully attack such a patent, either at law or in 
equity. Deweese v. Eeinhard, 19 U. S. App. 698, 706, 10 0. C. A. 
55, 59, 60, and 61 Fed. 777, 781; Hartman v. Warren, 40 U. S. App. 
245, 22 0. C. A. 30, and 76 Fed. 157, 163. 

It is assigned as error that the court admitted in évidence testimony 
given, and leases made by the défendants in error and their gran- 
tors in 1882, 1884, and 188S, which tended to show that they were 
in possession and exercising acts of ownership over the demanded 
premises subséquent to the sale of the Dunderberg, Subtreasury, and 
Silver Chain claims by Old, in 1879; and that it also admitted in 
évidence two letters from the défendant in error Robert O. Old, one 
to B. C Catron, superintendent, and the other to C. A. Cameron, 
secretary, of the Dunderberg Company, which were written in 1883, 
and in which Old asked permission to use the Tyler crosscut and 
shaft to euable him to lease a part of the Frostberg Iode, commen- 
cing at or near the line between that Iode and the property of the 
Dunderberg Company, and running easterly 250 feet, together with 
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the answer of Catron that he might use tlie crûssent, but could not 
use the shaft, and the answer of Cameron that he had referred tjie 
matter to Catron and the trustées of bis company. But this évidence 
was introduced to rebut the plea and proof of license and estoppel 
which the plaintifl in error had made. The Dunderberg Company 
had answered that it entered within the boundaries of the Frost- 
berg claim by the express license and assent of the défendant in 
error Eobert O. Old; that when he sold the Dunderberg, Subtreas- 
ury, and Silver Chain mining claims to its grantor, Brown, he had 
represented to him that he thereby sold and caused to be conveyed 
to him, and that he thereby delivered, ail the ore in the Dunderberg 
Iode, whether within the side lines of the Frostberg claim or not, 
and that the Dunderberg Company had followed and worked the 
Dunderberg vein for 300 or 400 feet within the lines of the Frostberg 
claim, and had been in notorious and uninterrupted possession of the 
Dunderberg vein, both within and without the lines of the Frostberg 
claim, from May 29, 1879, until the commencement of the action, 
with the full knowledge and assent of the défendants in error. Thèse 
allégations had been denied. The Dunderberg Company had intro- 
duced évidence which tended to sustain them, — notably the testi- 
mony of Mr. Catron, its superintendent, that a lessee of Old, who 
held a lease of 200 feet within the Frostberg lines on May 29, 1874, 
surrendered it, and said that he took it of Old on condition that he 
should deliver possession to Brown if the sale of that date was con- 
snmmated; the testimony of the same witness that in 1882 he stop- 
ped the shipment of some ore which had been taken from the Frost- 
berg claim by miners who claimed to hâve a lease upon it from 
Old, that he notifled Old of this fact, and the latter denied that he had 
given them any lease, and said that that was not his ground; and 
the testimony of Brown that, when he purchased, Old took him down 
into the Tyler crosscut, and delivered to him the possession of a drift, 
where men were working, which extended into the Frostberg claim 
a distance of from 40 to 60 feet. In fact, the plaintiff in error ten- 
dered the issue of its exclusive possession of the ore in the Dunder- 
berg vein within the Frostberg claim, from 1879 until the action was 
commenced, with the assent of the défendants in error, and it intro- 
duced évidence to sustain its side of that issue. It could not hâve 
been irrelevant to this issue for the défendants in error to prove 
that during this period they were in possession of the premises; that 
they leased.them to miners, who removed the ore; and that they 
notifled the plaintifl in error that they were doing so, and obtained 
permission to use its crosscut for that purpose. That appears to 
hâve been the only eflect of the évidence that is hère challenged, and, 
in our opinion, it was not incompétent to rebut the testimony which 
the plaintiff in error had introduced in support of the issue of license, 
estoppel, and possession which it had tendered. The judgment be- 
low must be afSrmed, with costs; and it is so or dered. 
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SWENSON et al. v. MYNAIR et al.»' 

(Circuit Court of Appeals, Flfth Circuit February 20, 1897.) 

No. 548. 

1. DbEDS— MiSDKSCKIPTION. 

The fact tliat a deed erroneously describes the land conveyed as part o£ 
a certain grant dœs not render It any less a deed to the land therein 
otherwlse unmistakably described. 

2. Tkbspass to Trt Titlb— Phoop ov Patmbnt dp Taxes. 

Under Ker. St. Tex. 1895, art. 3342, to sustain a plea of limitation in an 
action of trespass to try title to land, it is not necessary to prove the pay- 
aient of taxes by the production or help of tax receipts or of the assessment 
roll, but It may be done by the testimony of one who Imows the fact, or 
by clrcumstantlal évidence; and it is not necessary that the rendition for 
taxes should be made by, or even In the name of , the one clalming under 
the statute, and a mistake in the name of the original grantee is Imma- 
terial. 

Maxey, District Judge, dlssenting. 

In Error to the Circuit Court of the United States for the North- 
ern District of Texas. 

This was an action of trespass to try title, brought by S. M. Swen- 
son against Frank Mynair, E. Tinsley, J. R. Tinsley, T. B. Cox, W. 
L. Smith, Paul Nemec, and E. H. Dickson. Judgment was rendered 
for défendants, and, plaintiiï having subsequently died, this writ 
of error was prosecuted by his légal représentatives. 

D. W. Doom, M. O. H. Park, and T. W. Gregory, for plaintiffs in 
error. 

L. W. Campbell, for défendants in error. 

Before PAEDEE and McOORMIOK, Circuit Judges, and MAXEY, 
District Judge. 

McOORMICK, Circuit Judge. S. M. Swenson, a citizen of New 
York, brought this action Eebruary 18, 1895, against Frank Mynair, 
E. Tinsley, J. R. Tinsley, T. B. Cox, W. L. Smith, Paul Nemec, and E. 
H. Dickson, It is the Texas real action of trespass to try title. 
The pétition is in the statutory f orm. The défendants, in addition 
to the gênerai issue, presented pleas under the statute of flve years' 
limitation. On the trial the judge charged the jury that the plain- 
tiiï had shown title to the land in controversy, but that the défend- 
ants had established their pleas of limitation, and directed a ver- 
dict to be returned for the défendants. On this verdict judgment 
was entered May 13, 1896, that plaintifl take nothing, and that de- 
fendants hâve judgment and exécution for their costs. S. M. Swen- 
son, the plaintiff, died June 13, 1896, and his légal représentatives 
prosecute this writ of error. They concède that the défendants 
had actual adverse possession of the land in controversy for more 
than ûve years prier to the institution of the suit, and that during 
ail of this period they claimed the land under deeds duly registered, 
which described the lands by metes and bounds; and the plain- 

'- lieliearing denied April 14, 1897. 
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tiffs say that the only question hère présentée! and relîed on by them 
is the question of the payment by the défendants of the taxes. 
The land in controversy is a narrow strip, about 540 varas wide, 
running along the east side of the east boundary line of a large 
survey called in the record the "University Land." This large sur- 
Tey was located in 1841. The northern half, or two-thirds of its 
east boundary line, is in the open prairie. At its beginning point, 
namely, at the northeast corner of the survey, natural objects were 
scarce in 1857 and 1858. In December, 1857, a number of smaller 
Burveys were located, beginning some distance east of the Uni- 
versity survey, and projected successively on, or in connection with, 
each other towards the large location. One of thèse was the Rees 
D. Price survey, the original fleld notes of which, flled in the land 
ofQce, show that this survey was made December 15, 1857. April 
4, 1870, a resurvey of this location was made, on which patent is- 
sued April 15, 1870. The field notes, as corrected by this resurvey, 
and carried into the patent, are as follows: 

"Said survey Is situated on the waters of Tehuacana creek, In the N. B. por- 
tion of McLennan Co., about 19% miles N., 15 E., from Waco. Beginning at 
the N. W. cor. of an 800-acre survey for J. M. Henrie; thence N., 30 W., 
264 vrs.; thence S., 60 W., passlng the S. B. cor. of McKenny and Williams 
surveys at 151 vrs., at 9T9 vrs. the S. W. cor. of same, in ail 1,075 vrs., to the 
east line of the University land: tlience S., 30 E., 3,138 vrs., to stake in prairie 
for corner; thence N., 60 B., at 520 vrs. branch, at 1,075 vrs. a stake In prairie 
for corner; thence N., 30 W., 2,874 vrs., to beginning." 

The land-offlce map of this section of the country of date Decem- 
ber, 1868, shows that the Rees D. Price survey overlaps the Uni- 
versity survey at its northeast corner, and throughout the whole 
length of the Price survey. A land-ofQce map of the same section 
dated May, 1877, shows a vacancy between the Price survey and 
the University survey. On April 20, 1881, a patent was issued to 
the heirs of Gideon Paee, embracing the vacancy apparent on the 
map of 1877, including the land in controversy in this suit. The 
survey for the Gideon Pace location was made August 3, 4, and 5, 
1874, and the field notes flled in the land office October 20, 1874. In 
making the survey of the University land in 1841 the northeast cor- 
ner was not marked or witnessed by natural or artiflcial objects, 
and, if the. east boundary line was run on the ground, the steps 
of the surveyor could not be found in 1858. In that year, Thomas 
J. Oliver, then a surveyor of the Robertson land district, subdivided 
the University survey into sections, in the course of which work he 
established and marked the northeast and the southwest corners of 
that survey, run and marlced the east boundary line so that its 
place on the ground has been substantially recognized ever since 
that, and as then located and marked by him is now known and 
respected. On March 17, 1885, E. E. McDaniel, admitted to bave 
been at that time the owner of the whole of the Rees D. Price sur- 
vey, sold and conveyed to T. B. Cox, one of the défendants, the land 
in controversy, which the deed described as a part of the Rees D. 
Price grant, with metes and bounds, beginning -at the northeast 
corner of the University land. and running with its east boundary 
line 3,138 varas to a stake for the southwest corner of the tract 
79 F.— 39' 
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thereby conveyed to Cox, with other calls to include ail the land 
hère in controversy. On the lOth of August, 1885, Oox conveyed an 
undivided one-third interest in the same tract of land to W. M. 
Walston, descrihing it with the same metes and bounds, identically, 
as were set eut in the deed from McDaniel to Cox. Thèse deeds 
were âled for record in the proper oflQce August 26, 1885. The other 
défendants, respectively, hold under deeds from Cox or Walston, in 
ail of which deeds to and from Cox and Walston the description 
above set ont is preserved, with the recitation that the land is a 
part of the Eees D. Price survey. 

The proof was full that the parties had paid the state and county 
taxes on this land regularly during ail the time of their occupancy, 
the land rendered being shown on the assessment roU as "abstract 
No. 711; certiflcate No. 4/93; original grantee, E. D. Price"; and 
the receipt for the taxes given the défendants by the coUector de- 
scribe the land as so many acres, "abstract No. 711; certiflcate No. 
4/93 ; original grantee, R. D. Price." The Gideon Pace survey, un- 
der which the plaintifE claimed, was abstract No. 702, certiflcate No. 
30/165. The plaintiffs contend that, as the judge instruCted the 
jury that the R. D. Price survey did not include the land in contro- 
versy in this suit, the payment of tantes as shown above cannot be 
held to hâve been made on the land which the défendants occupied, 
and which was clearly described in their duly-recorded deeds. The 
possession requisite to support thèse pleas is deflned in the statute 
to be the "peaceable adverse possession of land, cultivating, using, 
or enjoying the same, and paying taxes thereon, if any, and claim- 
ing under a deed or deeds duly registered." Rev. St. Tex. 1895, art. 
3342. The deeds in this case describing the land as a part of the 
Price grant does not make it so, nor does such description render 
the instrument any less a deed to the land therein otherwise un- 
mistakably described. Udell v. Peak, 70 Tex. 547, 7 S. W. 786. 
It is settled that the payment of taxes may be proved by the testi- 
mony of one who knows the fact, or by circumstantial évidence, 
and without the production or help of tax receipts or of the assess- 
ment roU. The state revenue laws provide that land rendered for 
taxes shall be described by the number of acres, the abstract num- 
ber of the survey, the number of the certiflcate, and the name of 
the original grantee. It is also provided that the list of one's prop- 
erty returned to the assessor for taxation shall be verified by the 
oath of the person making the return. The common conscience, 
as well as the most enlightened equity, forbids that any one should 
make oath to what he does not know, or hâve reasonable ground to 
believe, to be true; and both the common conscience and enlightened 
equity abhor the afflant whose oath is contradicted by his daily 
conduct and professions. Thèse défendants, therefore, could not 
return the lands for taxes otherwise than as they did. Suppose 
they had returned it as so many acres, "abstract No. 30/165, original 
grantee, Gideon Pace," besides thereby denouncing themselves as 
patent swindlers, ^nd proving it by their own oath, such rendition, 
and the record thereby made, would be variant from their deeds. 
McCurdy v. Locker, 2 Tex. Civ. App. 220, 20 S. W. 1109. The stat- 
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ute prescribing the flye-year limitation says nothing about the as- 
sessrnent, or the form of the assessment roU, or of the collector's 
receipt for taxes. It is not necessary that the rendition should be 
made by, or even in the name of, the one claiming under this stat- 
ute. Cantegrel v. Von Lupin, 58 Tex. 570. 

The statement we hâve made of this case, construing the record 
with our utmost care, brings it within the letter and equity of the 
Btatute. Harrison v. McMnrray, 71 Tex. 122, 8 S. W. 612. The 
later Texas cases do not overrule or question the authority of the 
cases we hâve cited, and, if they did, this court might well foUow 
the earlier cases which are consonant with justice and sound rea- 
son. The judgment of the circuit court is afSrmed. 

MAXEY, District Judge, dissents. 



BUCKSTAFF et al. v. RTJSSBLL & CO. 
(Circuit Court of Appeals, Elghtîh Circuit March 22, 1897.) 

No. 841. 

1. Sales— Rescission. 

Assuming that a contraot for the sale of machlnery authorized the buy- 
ers to reseind If they were In fact diseatisfied with the machlnery after a 
fair trial, although there was no reasonable ground for such dlssatisfac- 
tlon, the fact that they used the machlnery for 3% years after they clalm- 
ed to hâve notifled the seller of their élection to reseind, and then sold 
it, and appropriated the proceeds to thelr own use, constltuted an aban- 
donment of thelr rlght of rescission, and remltted them to their rlght to 
damages for alleged breach of the warranties. It is Immaterial that the 
sale took place after the seller instltuted his suit for the contract priée, 
as he had the rlght to show, as an amswer to the plea of rescission, that 
by a course of conduct whicfh began before the suit was filed, and con- 
tinued thereafter, the défendants had manifested an Intention to abandon 
their alleged right of rescission. 

St. Samb. 

Where a wrltten contract for the sale of machlnery specifleally de- 
cribes the klnd, amount, and size thereof, with express warranties as to 
its capaclty, no other warranties wlU be impUed, and oral statements 
and représentations made prior to the exécution of the contract are prop- 
erly excluded. 

In Error to the Circuit Court of the United States for the Dis- 
trict of Nebraska. 

This was a suit consistlng of three counts, whlch was brought by Kussell & 
Co., the défendant in error, against John A. BuckstafE and John B. Utt, the 
plaintiffs In eiTor. By the flrst count of the pétition the plaintifC below 
Bought to recover the price agreed to be paid by the défendants for certain 
machlnery which had been dellvered to the défendants under the following 
contract: 

"ïhls agreement, made and entered Into this 22d day of June, A. D. 1888, 
by and between Kussell & Co., of Massillon, Ohio, by its agent, H. W. Young, 
party of the first part, and J. A. BuekstafC and J. B. Utt, parties of the second 
part, witnesseth: That the said Eussell & Co. agrée to fumish the following 
machinery, delivered on cars at Lincoln, Nebraska: Three (3) boilers, 60 inch 
X 14 feet; one (1) automatic cut-ofC engine, 125 horse power; one (1) auto- 
matic ciit-o£f engine, 50 horse power; one Gordon Maxwell Duplex Pump, 
one (1) Garfield Injector; one (1) heater, and any necessary flttings of suffi- 
cient size and dimensions to properly run such a plant; also two (2) smoke- 
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stacks, 32 Inch dlameter, 60 feet long, made of No. 12 iron, wîth fancy tops, 
guy rods, and stays. Hereto attached, and made a part of this eontract, pro- 
posais marked Exhlbits A, B, 0, & D. For and in considération of and in 
payment of the same, the sald J. A. BuckstafC and J. B. Utt agrée to pay four 
thousand nlne hundred and fifty dollars ($4,950.00), as foUows: One-thlrd 
when macUnery Is steamed up rcady to run; the balance in six (6) and twelve 
(12) months, with interest at the rate of 7 per cent, per annum from the 
tlme of érection in Lincoln; providing that, with proper and careful man- 
agement, said engines, boilers, and pumps are hereby guarantied to work, 
and that said engines do give the amount of horse power as herein speeifled, 
and to be as economical of fuel and as durable as a Oorliss noncondenslng 
engine. It is also understood and agreed that said Buckstaff & Utt shall 
use fair aad honorable means to satisfy themselves, before payments are due, 
that sald engines, boilers, and pumps are working to their entire satisfaction, 
and, should they not be, then, in that event, the said Buckstaff «& Utt are to 
notify said Russell & Co., and said Kussell & Co. must at once oomply with 
the terms of this eontract within sixty days, and, in the event they do not, the 
said Buckstaff & Utt may déclare this eontract paid in full, or said EusscU & 
Co. shall pay back to said Buckstafl: & Utt ail money paid to them, .<md said 
Russell & Co, shall pay said Buckstaff & Utt sueh damage as shall be declared 
fair by compétent judges, and, after paying such damages, may remove said 
machinery without cost to said BuckstafC & Utt. It is hereby agreed that said 
Russell & Co. shall ship said machinery not later than July 15th, 1888. This 
eontract signed in duplieate." 

By the second and third causes of action the plaintiff sought to recover the 
value of certain iron piping and grate bars, which were sold and delivored 
by the plaintiff company to the défendants subséquent to the exécution of the 
aforesaid eontract, but no controversy arises in this court with respect to tlie 
latter claims. 

As a défense to the first cause of action, the défendants pleaded, in sub- 
stance, as folio ws: First. That with proper and careful management the en- 
gines and boilers supplied under the aforesaid eontract were incapable of 
.produeing the horse power speeifled In the eontract: that they were not as 
economical of fuel as the Corliss noncondenslng engine; and that there was a 
breach of the warranty contained in said eontract in both of thèse respects. 
Second. That the défendants used ail fair and honorable means to satisfy 
themselves that the engines, boilers, and machinery supplied under the eon- 
tract were capable of fulfllllng the warranties therein contained; that, not- 
withstanding repeated efforts on the part of the plaintiff and défendants, after 
the érection of said machinery, to cause the same to fulfill said warranties, 
the same had at ail tinies failed to do so; that by reason thereof the défend- 
ants had notifled the plaintiff company that said boilers, engines, and ma- 
chinery were defective and insufflcient, and had demanded of the plaintil'fs 
the removal of the same from the property of the défendants, and the pjiy- 
ment to the défendants of the amount of money, to wit, $690.68, which had 
been paid by them to the plaintiff under said eontract, and tlie damage by 
them suffered in conséquence of the foregolng facts. In addition to the afore- 
said plea, the défendants interposed a counterclaim, whereby they sought 
to recover the damages sustained in conséquence of the foregoing alleged 
breaches of warranty. There was a trial to a jury, in which the Issues were 
fairly presented as to whether the engines and boilers, when properly and care- 
fully managed, developed the amount of horse power speeifled in tlie eontract, 
and as to whether they were as economical in the oonsumption of fuel as the 
Corliss noncondenslng engine. There was a verdict for the plaiptiff company, 
from the amount of which it appears that both of the aforesaid issues were 
declded in favor of plaintiff, and that the jury found agalnst the défendants 
on thelr counterclaim. 

John H. Ames and Charles 0. Whedon, for plaintifEs in errer. 
J. W. Deweese (F. M. Hall with him on the brief), for défendant 
in error. 

Before SAJSfBORN and THAYER, Circuit Judges, and LOCH- 
REN, District Judge. 
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THAYEE, Circuit Judge, after stating the case as above, deliv- 
ered the opinion of the court. 

The principal contention on the part of the plaintiffs in error, who 
■were the défendants below, is that the trial court should hâve al- 
lowed the jury to détermine whether they had used "fair and honor- 
able means" to détermine if the engines, boilers, and pumps worked 
sacisfactorily, and whether, after the use of such means, the de- 
fendants were in fact dissatisfied with the machinery in question, 
and had dnly notifled the plaintiff company to that eflfect. It ia 
urged, in substance, that the uontract on which the suit is founded 
gave the défendants the rigiit, if they were dissatisfied with the 
machinery after a fair and honorable trial thereof, to rescind the 
agreement for the purchase of the same, upon due notice to the 
plaintiff, and to demand a return of such part of the purchase 
money as had been paid, and the payment of ail such damage as 
had been sustained in conséquence of the attempt to make use of 
the machinery. The trial court did refuse to submit the aforesaid 
issue to the jury, but we are unable to say that its action in that 
regard was erroneous. Assuming, but not deciding, that the con- 
tract in question was of such a nature that it did authorize the de- 
fendants below to rescind the agreement, if they were in fact dis- 
satisfied with the machinery after a fair trial thereof, although 
there was no reasonable ground for such dissatisfaction, yet we 
are of opinion that the record discloses that such right of rescission 
under the provisions of the contract had been lost. It was shown 
on the trial that the défendants continued to use the engines, boil- 
ers, and their appurtenances for 3^ years after they claimed to 
hâve notifled the plaintiff company of their élection to rescind the 
agreement because of their dissatisfaction, and that at the end of 
that period they sold ail of the machinery, and appropriated the 
proceeds to their own use. Such conduct on the défendants' part, 
which was proven without objection, amounted, we think, to an 
abandonment of the contract right of rescission, and remitted the 
défendants to their common-Iaw right to recover such damages as 
they had sustained, if, in point of fact, the engines and boilers 
3acked the prescribed amount of horse power, or were not as eco- 
nomical as they ought to hâve been in the consumption of coal. 
The trial court appears to hâve taken that view of the case, and to 
hâve instructed the jury on that theory. 

It is suggested, arguendo, that, inasmuch as the abandonment of 
the contract right of rescission by the use and sale of the machinery 
took place after this suit was instituted, the plaintiff company can- 
not take advantage of such use and sale as an answer to the plea 
of rescission, and that the testimony tending to show such use and 
sale was immaterial and incompétent. It is a sufiQcient answer to 
this suggestion to say that the testimony was received without ob- 
jection, and the défendants thereby admitted its relevancy and com- 
petency, and should not be allowed to now urge that it ought to 
hâve been excluded. Furthermore, one of the acts constituting 
an abandonment of the contract right of rescission, to wit, the use 
of the machinery as their own after the notice of rescission had 



614 79 FEDERAL REPORTER. 

been given, was not whoUy done and performed subséquent to the 
comnaencement of the action. The proof shows that the défendants 
used the machinery as their own, after giving notice of their élec- 
tion to rescind the contract, for two or three months before the 
présent suit was filed. They continued to so use it thereafter for 
several years, until it was sold. We think, therefore, that upon 
the issue as to whether the contract right of rescission had been 
lost, the plaintifE below had the right to show that the défendants, 
after giving notice of rescission, had used the machinery for sev- 
eral months before the présent suit was brought; that they had at 
no time ceased to use it, and had eventually sold it, and appropri- 
ated the proceeds. Thèse undisputed facta clearly demonstrated 
that the contract right of rescission had been lost, and was no 
longer available to the défendants as a défense. It matters not, 
we think, that some of the acts evidencing an intention to abandon 
the contract right of rescission were committed after the suit was 
filed. It is well settled that a plaintiff is not confined in his recov- 

- fô those damages which had become manifest, and which he 
could hâve shown on the day his suit was commenced, but that he 
may recover those which hâve become apparent subsequently, up 
to the day of the trial. For like reasons we think that the plaintifE 
Company was entitled to show that by a course of conduct which 
began before the suit was filed, and continued thereafter, the de- 
fendants had, in an unmistakable manner, manifested an intention 
to retain the machinery in controversy, and to abandon their al- 
leged right of rescission, 

The view taken of the question last considered renders it unnec- 
essary to notice any of the assignments of error relative to the 
measure of damages. Counsel concède, as we understand, that 
the rule for the assessment of damages was correctly applied by 
the trial court, provided the défendants had lost their right of re- 
scission, and could only claim compensation because the engines 
and boilers were déficient in horse power, and consumed too much 
fuel. We are satisfled that the défendants were only entitled to 
demand damages for the breach of the last-mentioned warranties, 
and that the rule for estimating the damages, in case a breach of 
thèse warranties was established, was correctly stated by the trial 
court. In any event, it is now immaterial whether the instructions 
on this subject were technically correct, since the jury found that 
the warranties in question were not broken, and that no allowance 
on account of a breach thereof ought to be made. 

It is further urged in the brief that some évidence offered by the 
défendants was erroneously excluded. The testimony to which this 
assignment relates was, in the main, calculated to show that prior 
to the exécution of the contract in suit the plaintiiî company was 
advised that the boilers, engines, and other machinery which it 
proposed to furnish were being contracted for by the défendants 
for the purpose of operating a factory for the manufacture of paper, 
which was to be provided with paper-manufacturing machines 
having a capacity to manufacture from 10 to 12 tons of paper 
daily. The object of offering this proof seems to hâve been to lay 
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the foundation for raising an implied warranty on the part of the 
plaintiff company that the engines and boilers which it proposed 
to furnisli would generate sufflcient power to work such a plant 
in ail of its departments successfully, and the necessary amount 
of steam to cook the paper. The trial court ruled, in substance, 
that, inasmuch as the kind, amount, and size of machinery agreed 
to be furnished were specifically described in the agreement, and 
inasmuch as certain express warranties with respect to its capacity 
were incorporated into the agreement, no other warranties would be 
implied. It accordingly excluded the oral statements and repré- 
sentations made by the parties prior to the exécution of the con- 
tract, on the theory that they were merged therein. In so ruling 
no error was committed. The action of the trial court in that re- 
spect was substantially in accordance with the views of this court 
as expressed in the case of Hôtel Co. v. Wharton (decided at the 
présent term) 79 Fed. 43. Finding no error in the record of which 
the défendants below are entitled to complain, the judgment of the 
circuit court is hereby affirmed. 



In re NEWMAN. 
(Circuit Court, N. D. Californla. March 15, 1897.) 

1. KiGHT OP Appeal to Sdpreme Court. 

Where, upon an application In the circuit court for a writ of habeas cor- 
pus, the only question arising under a treaty was as to whether the petl- 
tioner was seeking an asylum in the United States, and no question arose 
as to the construction or validity of the treaty, or as to the jurisdiction of 
the circuit court, the petitloner was not entitled, under Aet March 3, 1891, 
§ 5, to an appeal to the suprême court of the United States. 

2. Samb — Bond for Oostb. 

The circuit court has no authorlty to grant an appeal to the suprême court 
of the United States without requlring bond for costs. 

Alfred L. Black, for petitioner. 

H. S. Foote, U. S. Atty., and Denis Donohoe, Jr., opposed. 

MORROW, District Judge. In the matter of John Newman, alias 
Butler. Application for an appeal to the suprême court of the 
United States. The writ of habeas corpus in this case having been 
discharged, the petitioner applies for an appeal to the suprême court 
of the United States, under section 5 of the act of March 3, 1891, 
providing for circuit courts of appeal. This section provides : 

"That appeais or writs of error may be taken from the district courts, or 
from the existhig circuit courts, direct to the suprême court in the following 
cases: In any case in which the jurisdiction of the court is in issue; in such 
case the question of jurisdiction alone shall be certliied for décision. * * * 
In any case in which the constitutionallty of any law of the United States or 
the validity or construction of any treaty made under its authority is drawn 
In question." 

I do not understand from the application for an appeal or th<> 
assignment of errors in this case that the proposed appeal involves 
any question concerning the jurisdiction of the circuit court in 
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wMch the application for writ of habeas corpus was heard. Nor 
do I find from the assignment of errors that the question in\olves 
the validity or construction of any treaty made under the authority 
of the constitution of the United States. By article 10 of the treaty 
of 1842 between this country and Great Britain, it was provided that, 
upon mutual réquisitions, ail persons should be delivered up to 
justice "who, being charged with the crime of murder or assault with 
intent to commit murder, or piracy, or arson, or robbery, or forgery, 
or the utterance of forged paper, committed within the jurisdiction of 
either shall seek an asylum or shall be found within the territories 
of the other." Section 5270 of the Eevised Statutes provides for the 
appréhension of any person found within the limits of any state, dis- 
trict, or territory, charged with having committed within the jurisdic- 
tion of any such foreign government any of the crimes provided for 
by treaty or convention. The proposed appeal and assignment of 
errors raise the question whether Newman was seeking an asylum in 
the United States at the time of his arrest. The commissioner de- 
termined, as a question of fact, that he was seeking an asylum. 
Therefore the matter decided by the commissioner and by the circuit 
court was a question of fact, as to whether or not he was seeking an 
asylum. The commissioner found as a fact that Newman was seek- 
ing an asylum in this country. The circuit court, on the hearing of 
the writ of habeas corpus, found, not only that he was seeking an 
asylum in this country under the provision of the treaty, but also that 
he was found in the United States, under the provisions of section 
5270 of the Eevised Statutes. I do not understand that this appli- 
cation for a writ of error involves any one of the questions that entitle 
the petitioner to take an appeal to the suprême court of the United 
States. 

He also asks for an appeal without bonds for costs. That is a 
matter that the court is not authorized to grant. I am not able 
to find any statute which permits this court to allow an appeal to 
the suprême court of the United States without giving bonds for 
costs. 

The other application, that pendîng the appeal the petitioner be 
retained in the custody of the court, is not necessary to décide, in 
view of the fact that I must deny the application for an appeal in 
this case. 



WEBB, Sheriff, et al. v. TOEK. 

(Circuit Court of Appeals, Eighth Circuit March 1, 1897.) 

No. 796. 

Extradition— StTPFioiEîioY of Ikdtctment— Oonfliot op Laws. 

A réquisition for the return of a fugitive from justice cannot be âeniecl, 
when the indictment or affîdavit of which a copy is attached to the reQ- 
uisition would be held sufHcient by the courts of the state where the of- 
fense was committed, though it would not be lield good by the courts of 
the state where the accused bas taken refuge. 
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S. Raur ÎjMB]î7ZT hmeut 

Under the Criminal Code of Callfornla, whlch provides that an Indlct- 
ment or information must charge the commission of the offense with such 
certalnty "as to enable a person of common understanding to know what 
is Intended," ît Is not necessary that an affldavlt charging the accused with 
having embezzled money wUch he held as bailee should describe the pré- 
cise character of the bailment 

8. Same— Habeas Cokpds. 

In a proceeding by habeas corpus, an extradition warrant tor the arrest 
of a fugitive f rom justice ought not to be pronounced void, merely becanse 
of some technical defect in the foreign indictment or affldavit, provided 
the offense Is substantially alleged or deseribed. 

Appeal from an Order in Chambers made by the District Judge 
of the United States for the District of Colorado. 

This was a pétition by Emma G-. Yorlc for a writ of habeas corpus. 
The district judge discharged the petitioner from custody, and Elias 
H. Webb, as sheriff of Arapahoe county, Colo., and others, prose- 
cuted this appeal. A motion to dismiss the appeal was denied in 
an opinion reported in 21 C. G. A. 65, 74 Fed. 753. 

Emma G. Yorlc, the appellee, belng in the custody of Elias H. Webb, the 
sheriff of Arapahoe county, state of Colorado, applied by pétition to the 
Honorable Moses Hallett, IJnited States district judge for the district of Col- 
orado, for a writ of habeas corpus, alleging that she was wrongfully restrained 
of her liberty by the af oresaid sheriff. The writ of habeas corpus as prayed for 
was duly issued and served. The sheriff made return to the same that he held 
the jjetitioner as a fugitive from justice, under and by virtue of a warrant 
issued by the governor of the state of Colorado, in obédience to a réquisition 
of the governor of the state of Calif omia. Appended to said return was a copy 
of the executive warrant, together with a copy of the réquisition made by the 
governor of Oalifornia, and the documents accompanying the réquisition, on 
the strength of which the executive warrant had been issued. The papers thus 
appended to the return, so far as they are material, are as follows: 

"State of Colorado, Executive Department. 

"The People of the State of Colorado to any Sheriff or Peaee OlBcer of any 
County in said State, Greeting: Whereas, it bas been represented to me by the 
governor of the state of Oalifornia that Emma York stands charged with em- 
bezzlement, a crime under the laws of the said state of Califomia, committed 
in the county of San Francisco, in said state, and that she bas fled from the 
Justice of the said state, and bas taken retage in the state of Colorado, and the 
said governor of the said state of California bas. In pursuance of the constitu- 
tion and laws of the United States, demanded of me that I shall cause the said 
Emma York to be arrested; and whereas, tbe said représentation and demand 
is accompanied by a certified copy of the complaint, waiTant, and afîidavit duly 
returned and filed in the office of the police court of said city and county of 
San Francisco, in the said state of Califomia, whereby the said Emma York 
stands charged with said crime, which said copy and facts aforementioned are 
duly certified by the governor of the state of California to be true and au- 
thentic: You are therefore hereby commanded and required to arrest and 
take tbe body of the said Emma York wherever she may be found within this 
state, and her convey to the county jail of any county in this state, and her 
there safely keep, or cause to be kept, to be dealt with aecording to law. 
Hereln fail not, and due return of this writ make to this department, showing 
your acts and doings thereunder. In testimony whereof I hâve hereunto set 
my hand and afiixed the great seal of the state, at the city of Denrer, this 
20th day of April, A. D. 1896. 

"[Seal.] Albert W. Mclntlre. 

"By the Governor. 

"A. B. McGaffey, Secretary of State." 
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"State of California, Executive Department. 

"James H. Budd, Governor of California, to Hls Bxcellency, the Govemor 
of the State of Colorado: Whereas, It appears by the annexed exempUficatlon 
of i-ecord, consisting of a certified copy of com plaint flled In the police court 
of tie cdty and county of San Francisco, state of California, warrant of ar- 
rest and affldavits of Charles Crockett and Adelia A. Gihson and William C. 
Cook, whlch I certlfy are authentlc and duly anthenticated, In accordance wlth 
the laws of thls state, that Emma York stands charged wlth the crime of em- 
bezzlement, commltted In the elty and county of San Francisco, in thls state, 
and It has been represented to me that she has fled from the justice of this 
state, and has taken refuge in the state of Colorado: Now, therefore, pur- 
suant to the provisions of the constitution and laws of the XJnlted States, in 
such case made and provided, I do hereby request that the said Emma York be 
apprehended and dellvered to Charles Crockett, who is hereby authorized to 
reeeive and convey Emma York to the state of California, there to be dealt 
with according to law, and to be trled for the ofïense herein designated. In 
witness whereof I hâve hereunto set my hand and caused the great seal of 
the state to be afBxed at Sacramento, this llth day of AlSrll, in the year of our 
Lord one thousand eight hundred and ninety-slx. 

"[Seal.] James H. Budd, Governor of California. 

"By the Governor. 

"L. H. Brown, Secretary of State, 
• "By W. T. Sesnon, Deputy." 

"In the Police Court of the City and County of San Francisco, State of Cali- 
fornia. Department No. 3. 

"The People of the State of California vs. Emma York. 

"State of California, City and County of San Francisco— ss.: Personally ap- 
pears before me this 4th day of April, A. D. 1896, Adelia A. Glbson, who on 
oath makes complaint and déposes and says that on the 29th day of March, 
A. D. 1896, in the city and county of San Francisco, staite of California, the 
crime of, to wit, embezzlement, was commltted, to wlt, by Emma York, who 
then and there was intrusted as bailee by C. F. Glbson wlth the followlng Per- 
sonal property of his, thé said 0. F. Glbson, namely, twenty-two thousaUd flve 
hundred ($22,500), of the value of twenty-two thousand flve hundred dollars 
($22,500) In lawful money of the United States of America, and the said Emma 
York then and there reeelved the said personal property as bailee as aforesaid, 
and whlle said personal property so intrusted as aforesaid was in the posses- 
sion, care, custody, and ccntrol of the said Emma York, she, the said Emma 
York, did then and there, to wit, on said 29th day of March, A. D. 1896, at 
said city aJDd county of San Francisco, wlllfuUy, unlawfully, felonlously, and 
fraudulently couvert, embezzle, and appropriate the same to her own use, 
«ontrary to her said trust as such bailee, as aforesaid, contrary to the form, 
force, and efCect of the statute In such cases made and provided, and agalnst 
the peace and dignity of the people of the state of California. And this com- 
plainant, upon oath, accuses the said Emma York of havlng commltted the said 
crime, and prays that the said accused may be brought before a magistrate 
and dealt wlth according to law. Adelia Glbson. 

"Ees. or Place of Bus., 1206 Market St. 

"Subscrlbed and swom to before me thls 4th day of April, A. D. 1896. 

"H. L. Joachlmson, 
"Jndge of the Police Court of the City aùd County of San Francisco." 

Indorsed: "* • * Filed in the police court of the city and county of San 
Francisco, department No. 3, this 4th day of April, 1896. 

"Jacob Shaen, Olerk." 
"Warrant. 
»••••*••••• •*• 

"State of California, City and County of San Francisco— ss.: Charles Crock- 
ett, being duly swom, déposes and says that he was, on the 5th day of April, 
A. D. 1896, and still is, a police offlcer of said city and county, and that as 
such police offlcer he reeeived the above warrant of arrest for Emma York, 
charged with the crime of felony,— embezzlement; and déponent déposes and 
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avers that he thereupon made due and diligent search for the sald Emma 
York, in said city and county, to wit, sought for her at [her] last known plaee 
of résidence and at lier plaee of business, and in the market place and at the 
exchange, and that he could not find said Emma York; and déponent déposes 
and avers, npon his Information and belief, that the said Emma York has fled 
from justice in the state of California, and taken refuge in the state of Col- 
orado. Charles Crockett. 
"Subscribed and swom to before me this 5th day of April, 1896. 

"H. L. Joachimson, 
"Judge of the Police Court of the City and County of San Francisco, State of 
California." 
Indorsed: "* • • Filed in the police court of the city and county of San 
Francisco this 5th day of Aprll, 1896. 

"H. L. Joachimson, Judge of said Court" 

"Office of District Attomey, City and County of San Francisco. 

"San Francisco, April 5, 1896. 

"To His Exeellency, the Governor of the State of California— Sir: I hâve 
the honor to make herewith application for a réquisition upon the governor of 
the state of Colorado for Emma York, who is charged in this county with the 
crime of felony, to wit, embezzlement; and who, as appears by the affidavit of 
William C. Cook, herewith submitted, Is a fugitive from the justice of this 
state. In support of the application, I inclose herewith, in duplicate. exempli- 
fled copies of the complaint and warrant of arrest agalnst the said Emma York, 
and affidavlts alleging the fact required to be established, and respectfully 
certify: First, that, in my opinion, the ends of public justice require that the 
said Emma York be brought back to this state for trial at the public expense 
as a charge upon this state; second, that I hâve, as I believe, withhi my reach, 
and will be able to produce upon the trial, évidence sufflcient to secure convic- 
tion; third, no other application has been made, nor has any réquisition been 
Issued, for this person, growing out of the transaction set out ta the présent 
exemplification of record; fourth, I belleve that the criminal named is now 
under arrest in the state of Colorado awaltlng réquisition; fifth, the said Emma 
Yorlî. at the time she fled therefrom, was a résident of this state. I name 
Charles Crockett as a proper person to be designated as agent, and certify 
that he has no private Interest in the arrest of the fugitive. 

"I am, sir, very respectfully, William S. Barnes, 

"District Attomey, City and County of San Francisco." 



"In the Police Court of the City and County of San Francisco, State of 

California. 

"The People of the State of California vs. Emma York, alias Emma Brewer. 

"William C. Cook, being duly swom, déposes and says that he is a résident 
of the city and county of San Francisco, state of California. That on the 29th 
day of March, 1896, he was the business partner of one C. F. Gibson, in the 
said city and county of San Francisco, and had so been for a period of about 
ten years next preceding sald last-named date. That between the 17th day of 
March, 1896, and the sald 29th day of March, 1896, one Emma York was 
engaged In nursing and caring for O. F. Gibson, who was during said last- 
named period In a dying condition. That said O. F. Gibson died on or about 
said 29th day of March, 1896. That between said 17th day of March, 1896. 
and said 29th day of March, 1896, there came into the custody and care and 
control of sald Emma York, as the agent and trustée and bailee of said C. F. 
Gibson, the sum of twenty^two thousand flve hundred dollars, in lawful money 
of the United States, the Personal property of said C. F. Gibson, and during 
his lifetime; and she, the said Emma York, after the said sum of money here- 
tofore set forth had come into her possession, care, custody, and control as 
aforesaid, did, on or about the said 29th day of March, 1896, at said city and 
county of San Francisco aforesaid, wiUfuUy, unlawfully, fraudulently, and 
felonlously couvert, embezzle, and appropriât* the same, and the whole there- 
of, to her own use. That immediately after said 29th day of March, 1896, said 
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Emma York departed and fled from the state of Califomîa, and has taken ref- 
uge, and is now, as afflant Is informed and belleves, and so states the faet to be, 
Jn tJie State of Colorado, and without the jurisdiction of the laws of the state of 
Callfornia. AU of which acts of said Emma York hereinbefore set forth are 
contrary to and In violation of the laws of the state of Californla in such cases 
made and provided. William O. Oook. 

"Subscribed and sworn to before me this 5th day of April, A. D, 1896. 

"H, II. Joachimson, 
"Judge of the Police Court, City and County of San Francisco, State of Call- 
fornia. 
"Filed in the police court, city and county of San Francisco, state of Cali- 
fornla, department number 3, thls 5th day of April, 1896. 

"H. L. Joachimson, Judge of said Court." 

The foregoing documents were duly authenticated by the certificate of Tim 
R. Sullivan, clerk of the police court of the city and county of San Francisco, 
state of Callfornia, and were further authenticated by a certificate of C. F. 
Curry, clerk of the superlor court of the city and County of San Francisco, 
with the seal of said court attached, showing that H. h. Joachimson, whose 
name was subscribed to the foregoing documents, was at the time of signing 
the same police judge In and for the city and county of San Francisco, duly 
elected and qualified, and that Tim B. Sullivan was the qualifled clerk of said 
police court, and that the signatures of both of said ofHcers were genuine sig- 
natures. The case having been submitted to the United States district judge 
for the district of Colorado on the aforesald documents, the petitioner, Emma 
G. ïork, was discharged from custody. The case is before this court on appeal 
from said order. 

James H. Blood (Gustave O. Bartels with him on brief), for appel- 
lants. 

Tyson S. Dines (Charles J. Hughes and Branch H. Giles with him 
on brief), for appellee. 

Before SAMBORN and THAYEE, Circuit Judges, and LOCHREN, 
District Judge. 

THAYER, Circuit Judge, after stating the case as above, deliv- 
ered the opinion of the court. 

In Ex parte Eeggel, 114 U. S. 642, 649, 5 Sup. Ct. 1148, it was said 
by Mr. Justice Harlan, in substance, that, in proceedings under sec- 
tions 5278 and 5279 of the Eevised Statutes of the United States, it 
is the duty of the executive, upon whom a demand is made for the 
arrest and return of a fugitive from justice, to comply with the réq- 
uisition when it appears — First, that the demand is accompanied 
by a copy of the indictment or affldavit made before a magistrate, 
charging the accused with the commission of treason, felony, or 
other crime within the state from whence the réquisition cornes, 
and that said indictment or afSdavit is certifled as authentic by 
her governor; second, that the person demanded is a fugitive from 
justice. In the présent case the réquisition was accompanied by 
an affidavit duly authenticated, which at least attempted to charge 
Emma York, the appellee, with the crime of embezzlement, com- 
mitted in the state of Callfornia, and the proof laid before the gov- 
ernor of Colorado that she was a fugitive from justice was certainly 
adéquate to warrant him in flnding that such was the fact. îîo 
reasons are disclosed, therefore, which would hâve warranted the 
governor of Colorado in refusing to honor the réquisition, or on ac- 
count of which the executive warrant which was issued by the gov- 
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ernor of Colorado can be held void, unless it be that the affidavit 
flled in the police court for the city and county ol San Francisco, 
whieh was attached to the réquisition, fails to charge a crime. 
This, we think, is the sole question which deserves notice. 

It is well settled that, in so far as the sufficiency of this afOidavit 
is open for considération in this proceeding, its sufficiency must be 
tested by the Code of Criminal Procédure of the state of California, 
rather than by common-law rules. Every state has the right to 
regulate the forms of pleadings and process in civil and criminal 
cases, and to détermine what shall be deemed a sufflcient indict- 
ment, information, affidavit, or déclaration in its own courts. A 
réquisition for the return of a fugitive from justice cannot be de- 
nied when the copy of the indictment or affidavit attached to the 
réquisition is held sufflcient by the courts of the state where the 
oïïense was committed, although it would not be held good by the 
courts of the state where the accused has taken refuge. Ex parte 
Reggel, 114 U. S. 642, 651, 5 Sup. Ot. 1148; Pearce t. Texas, 155 U. 
S. 311, 15 Sup. et. 116, and cases there cited. The particular ob- 
jection made to the affidavit charging the appellee with embezzle- 
ment, which was filed in the police court of the city and county of 
San Francisco, seems to be that it did not describe the particular 
character of the alleged bailment. It is urged that, because the 
accused was alleged to hâve embezzled money which she held as 
bailee, it was essential to hâve described the précise character of the 
bailment, and that because the affidavit fails in this respect it was 
insufficient, and subject to a demurrer or motion to quash. An 
early case in California, decided in 1857 (People v. Cohen, 8 Cal. 42), 
supports that view ; but since then the Code of Criminal Procédure 
in that state has been very much changed, and, as we understand 
later législation and later décisions in that state, the affidavit in 
question would now be held sufflcient. The Criminal Code of Cal- 
ifornia now provides that "the indictment or information must con- 
tain: * * * (2) A statement of the acts constituting the of- 
fense in ordinary and concise language, and in such manner as tp 
enable a person of common understanding to know what is intend 
éd." 4 Deering's Ann. Codes & St. Cal. p. 203, § 950. In People 
V. King, 27 Cal. 507, it was said, in substance, that the Criminal Code 
of that state was designed to work the same change in pleading 
and practice in criminal actions that is wrought by the Code of Civil 
Procédure in civil actions, and that, therefore, it was not always 
necessary to state the facts constituting the offense with the same 
particularity as would be required in indictments by the common 
law. To the same eflect was the décision in People v. Cronin, 
34 Cal. 191. It has been held repeatedly in that state that an 
indictment or information, charging an offense in the language 
of the statute creating it, is sufflcient. People v. Girr, 53 Cal. 629 ; 
People V. De La Cour Soto, 63 Cal. 165. And in People v. Tomlin- 
son, 66 Cal. 344, 5 Pac. 509, People v. Treadwell, 69 Cal. 226, 10 
Pac. 502, and People v. Mahlman, 82 Cal. 585, 23 Pac. 145, the doc- 
trine last stated was applied to indictments charging the offense 
of embezzlement; that is to say, it was held that an indictment 
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charging a person with the embezzlement of money intrusted to his 
care, as an agent or as an ofiBcer of an incorporated company, was 
good if the charge was couched substantially in the language of the 
statute, although it did net describe the nature of the agency. 
In the absence of thèse décisions, we should entertain no doubt 
that the information or afSdavit quoted in the statement charged 
the offense of embezzlement with sufBcient certainty to put the ac- 
cused on trial, in view of the libéral provisions of the California 
Code of Criminal Procédure above cited. It must be conceded, we 
think, that the aflfldaTit charges the commission of an offense with 
such certainty "as to enablt; a person of common understanding to 
know what is intended," and that is the test prescribed by the stat- 
ute. 

Aside from thèse considérations, we think it is the better view 
that, in a proceeding by habeas corpus, an executive warrant for the 
arrest of a fugitive from justice should be upheld, when the foreign 
indictment or aflSdavit on which it is based is properly authenti- 
cated, and charges an offense committed within the foreign state 
with reasonable fullness and accuracy. In such a proceeding the 
executive warrant ought not to be pronounced void, merely be- 
cause of some technical defect in the foreign indictment or afiSda- 
vit, provided the offense is substantially alleged or described. Such 
we understand to be the view that was expressed by the suprême 
court of the United States in Roberts v. Eeilly, 116 U. S. 80, 94, 95, 
6 Sup. et. 291, and the same view has been adopted by some other 
courts. Ex parte Pearce, 32 Tex. Cr. App. 301, 23 S. W. 15; In re 
Roberts, 24 Ped. 132; In re White, 45 Fed. 237; In re Keller, 36 
Fed. 681; Kurtz v. State, 22 Fia. 36. The order appealed from is 
accordingly vacated and annnlled, and the case is remanded, with 
directions to enter an order committing the petitioner, Emma G. 
York, to the custody of the appellant, the sheriff of Arapahoe coun- 
ty, state of Colorado, to be dealt with by him in accordance with the 
warrant for her appréhension, which was issued by the governor of 
the state of Colorado. 



In re NEWMAN. 
(Circuit Court, N. D. California. Mareh 11, 1897.) 

1. Habeas Corpus — .Turisdiction op Commissioner. 

Upon an application for a wrlt of habeas corpus by one who has been 
committed to custody by a commissioner, the finding of the commissioner 
In favor of his jurisdiction is not concluslve upon the circuit court. 

2. Extradition — Arrest of British Subjbct dpoîi Britfsh Vkssel. 

Ui»n an application for extradition made on behalf of the British gov- 
ernment, the arrest of a British subject -who is seeiiing an asylum within 
the United States may be made upon a British vessel within our territory. 

8. Same. 

Upon an application for extradition, the accused being found within the 
territory of the United States, the court, in passing upon his plea to the 
jurisdiction, will not enter upon an Inqulry as to whether he came hère 
voluntarily or against his wlU. 
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This was an application by John Newman for a writ of habeas 
corpus. 

Alfred L. Black, for petitioner. 

Henry S. Foote, U. S. Atty., and Denis Donohoe, Jr., for respond- 
ent. 

MORKOW, District Judge. The petitioner, John Newman, ;alias 
Frank Harwood, otherwise called S. Burgess, otherwise called Butler, 
otherwise called Sampson, otherwise called Clare, otherwise called Lee 
Weller, upon conaplaint of the British consul gênerai at San Francisco, 
was by the United States commissioner committed to the custody of 
the marshal, to await the action of the executive upon the demand of 
the British government for his extradition upon two charges of mur- 
der, allegedto hâve been committed in the colony of New South Wales, 
Australia, within the jurisdiction of said colony, and of the govern- 
ment of Great Britain. He thereupon sued out this writ of habeas 
corpus to obtain his discharge. To this writ the United States marshal 
has made his return that the petitioner is detained in obédience to two 
warrants of commitment directed to him as said marshal by the com- 
missioner, copies of which are annexed to and made a part of this 
return. The first of thèse warrants recites that the accused, on 
or about the 31st day of October, 1896, at Glenbrook, within the 
colony of New South Wales, Australia, within the jurisdiction and 
government of Great Britain, committed the crime of murder, — 
that is to say, did feloniously, willfully, unlawfuUy, and of his mal- 
ice af orethought, kill and murder one Lee M. Weller, a human being ; 
that the said Frank Harwood, otherwise called S. Burgess and 
other aliases, was a fugitive from justice of said Great Britain, and 
did on or about "the day of ," 1896, flee into the juris- 
diction of the United States, for the purpose of seeking an asylum ; 
and that the crime of which the said Frank Harwood, otherwise 
called S. Burgess and other names, was charged, was one embraced 
within the treaty of extradition between the United States and 
Great Britain, concluded August 9, 1842, and the said Frank Har- 
wood, otherwise called S. Burgess and other names, having been 
brought before him in pursuance of a warrant of arrest issued upon 
said complaint, and having been examined concerning the charges 
alleged against him, the commissioner finds that the évidence is 
sufflcient in law to justify the commitment of the said Frank Har- 
wood, otherwise called S. Burgess and other names, on the said 
charge. The second warrant is in the same form as the first, ex- 
cept that the charge is that the petitioner did on or about the 22d 
day of October, 1896, at Linden, within the colony of New South 
Wales, Australia, feloniously, willfully, and of his malice afore- 
thought, kill and murder one Arthur Thomas Osborne Preston. To 
this return the petitioner has flled a traverse and answer to the re- 
turn, in which he dénies that the commissioner had any power, author- 
ity, or jurisdiction to issue said commitments, or either of them, and 
dénies the facts set forth in each of said commitments, reciting that 
the petitioner is a fugitive from justice of said Great Britain, and did. 
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on or about thé day of , 1896, flee into tlie jurîsdiction of 

the United States for the purpose of seeking an asylum. And, as an 
affirmative matter, the petitioner allèges that he was not found 
in the territory of the United States or the state of California at 
the time of the commencement of said proceedings, or of any of 
them, and in fact was not in said territory; that the petitioner 
was a British subject, in British territory, passing and going from 
one portion of British territory to another portion thereof, and 
at ail times in British territory, and at no time seeking an asylum 
in the territory of the United States or in the state of California. 
And, as an avoidance of said return, the petitioner avers that if, 
during the pendency of any of the proceedings referred to in said 
return, he was found in the territory of the United States or of the 
state of California, he was brought within said territory by force 
and against his will, and at the instance of the British government, 
and of the officers of the United States, acting under the direction 
of the British government. 

No question is raised as to the suiBciency of the testimony to 
authorize the commissioner to détermine that there was reason 
to believe that the petitioner is the person charged by the complaint 
as having committed the crimes therein alleged, nor is any question 
raised as to the suflficiency of the testimony to authorize the com- 
missioner to détermine that there was sufficient cause to believe that 
the accused was the person who committed the offense charged. The 
only question raised is as to the jurisdiction of the commissioner 
over the subject-matter and the person of the accused, and this ques- 
tion is based upon the claim that the petitioner was, in the first 
instance, arrested on board the British ship Swanhilda, in the 
port of San Francisco, on the charge of having murdered Lee Wel- 
1er; that the complaint was flled and the warrant issued while the 
petitioner was on board the vessel on the high seas; that he was 
taken to the city prison, and, while still in custody, he was served 
with and arrested upon a second warrant issued by the commis- 
sioner, charging him with the same crime as described in the first 
warrant. Thereafter, on the lOth day of February, 1897, while 
he was still in custody, he was again arrested upon a warrant of 
the commissioner, charging him with the crime of the murder of 
Preston. It is the usual practice in thèse cases to bring up the 
testimony taken bef ore the commissioner by writ of certiorari ; but, as 
it was claimed that the record would be unnecessarily voluminous to 
présent the facts necessary to détermine the question placed in is- 
sue by the pleadings, the petitioner was allowed to introduce orig- 
inal testimony in support of his pétition. In support of the trav- 
erse and answer, the accused thereupon introduced testimony show- 
ing that on the 17th day of November, 1896, he signed shipping 
articles at Newcastle, New South Wales, and shipped on board the 
British ship Swanhilda, bound for San Fi*ancisco; that the vessel 
arrived at San Francisco on the 2d day of February, 1897, and, hav- 
ing come within the harbor, he was arrested on board the vessel 
by an offlcer, and taken to the city prison, where he was afterwards 
eerved and arrested upon a second watrant issued by the commis- 
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sioner; and thereafter, on the lOth day of Pebruary, 1897, while 
lie was still in custody, he was again arrested upon a warrant of 
the commissioner charging him with the crime of murder of one 
Preston; that the flrst complaint was flled on the 4th day of Jan- 
uary, 1897, and the flrst warrant issued on the same day. In re- 
buttai, counsel on behalf of the British government introduced tes- 
timony showing, among other things, that when the petitioner 
applied to Capt Fraser, of the Swanhilda, at Newcastle, New 
South Wales, to be shipped as a seaman, he asked if the vessel was 
going to San Francisco direct. He was told it was. He then 
said, "You are not going to Honolulu." He was informed that the 
vessel was not going to that port. He then said he would ship. 
Before signing the shipping articles, he asked the captain if he 
would be discharged in San Francisco. He was informed that he 
would be, and he shipped with that understanding. He shipped 
under the name of Lee Weller. Before the vessel arrived in San 
Francisco, the petitioner applied to the captain to be allowed to go 
ashore as soon as the vessel arrived in port. The captain told him 
that he would be allowed to go ashore as soon as the vessel was 
entered. The commissioner was then called, and testifled that this 
and other testimony had been presented to him upon the trial of 
the case, and the question had been raised as to his jurisdiction 
over the subject-matter and of the person of the accused, and that, 
in view of ail the facts of the case, he had determined that the 
accused was a fugitive from justice, and thereupon he had rendered 
the following décision: 

"Counsel for the prlsoner contend that as the testtmoay shows that the flrst 
warrant was founded upon an affidavit made by her Brittanic majesty's con- 
sul at San Frandseo while the British ship Swanhilda, upon wMch the pris- 
oner was, was upon the high sea, and that sueh warrant was served upon the 
prisoner by arresting him while on board the British ship Swanhilda, in the 
waters of the Bay of San Francisco, that the commissioner has no jurisdiction 
to hear and détermine the criminality of the prisoner in thla matter; that the 
law of congress under which the commissioner acts provides only for a war- 
rant Issued 'upon a complaint made under oath charging any person found 
within the Umlts of any state, district or territory with having committed,' 
etc.; and as the prisoner, at the time of the service of the flrst warrant on 
him, was on a British ship, he was on British territory, and not within the 
territory of the United States. I do not agrée with counsel in his contention. 
While the act of congress referred to only provides for the arrest of a party 
when formd within the limits of any state, district, or territory, this act must 
be talien In conjuncUon with the treaty of Great Britaln under which I am act- 
ing, which provides that whan a person charged with the crime of murder, etc., 
'shall seek an asylum or shall be found within the territories of the other.' 
I find from the évidence that the prisoner was seeking an asylum in the United 
States, as a fugitive from justice, charged with the crime of murder. 

"But counsel contend that the treaty is not self -opéra ting; that congress 
has intentionally left the words 'shall seek an asylnm' out of its act, and pro- 
vided only for the arrest of a person found within the limits of any state, 
etc. In this latter contention I do not agrée with counsel. The treaty Is self- 
acting, and is equally binding with the act of congress on the commissioner 
and on the courts that may be called on to act in thèse matters. In support 
of this, I find that Justice Catron, in the case of In re Kaine, an alleged fugi- 
tive from Great Britain, reported in 14 How. 103, in an opinion concurred in 
by Mr. Justice McLean, Mr. Justice Wayne, and Mr. Justice Gréer, says: 
'The treaty with Great Britain was equally binding on us as the act of con- 
79 F.— 40 



626 78 FSDSRAL RBFORTER. 

gress, and it Ukewlse confers jurisdiction and authorlty on the judges and mag- 
istrates in the respective governments to Issue warrants lor the appréhension 
ot fugitives, and for hearlng and considering the évidence produced àgainst 
them.' And, as I hâve aiready stated, as I flnd from the testimony that he 
■was a fugitive from Justice, charged wlth the crime of murder, from Australia 
to this country, and seeking an asylum herein at the tlme when the flrst 
warrant -was served on him, that, under the language of the treaty, the com- 
missloner had fuU jurisdiction. Sul>se(iuently, a second warrant was served 
on him, founded on an affldavit issued after the arrivai of the vessel within 
American waters, to wit, in the harhor of San Francisco, and this warrant waa 
served on him in the clty prison, aecording to the testimony. Later a third 
warrant was served on him, on an afBdavlt made on the lOth day of Feb- 
ruary, for the murder of Preston, while In the clty prison." 

The facts constituting the jurisdiction of the commissioner over the 
subject-matter, and over the person of the accused, were found by 
him in favor of his jurisdiction; and it is contended that this is suf- 
ficient, and that this court has no authority to revise the judgment of 
the commissioner. 

In the case of In re Tom Yum, 64 Fed. 485, heard in the district 
court, I had occasion to examine into the whole question of habeas 
corpus, and the law governing that subject. In that case I rendered 
the following décision: 

"It is well settied that the writ of habeas corpus cannot be used to review, 
as upon a writ of error, the décision of a Judicial or quasi judicial tribunaj 
or oiQcer lawfuUy constituted by law, and acting within the proper confines 
of hi^ jurisdiction; and, on the other hand, it is equally certain that the writ 
may be resorted to— in fact, tliat is one of Its great functions— to Inquire into 
the jurisdiction exercised by sueh tribunal or officer, for the purpose of as- 
certaining whether such power has been kept within Its légal limlts, and the 
proceedings therein hâve tmen aecording to law." 

In considering the question of the jurisdiction of the commissioner 
in this case, I iind, upon the testimony that has been introduced be- 
fore me, that the accused, when arrested, although upon a British 
vessel, was, nevertheless, within the territory of the TJnited States. 
I find further, as a fact, on the testimony that has been presented, 
that he was seeking an asylum within the United States. Thèse 
facts bring the petitioner within the provisions of the treaty of 1842 
and section 5270 of the Bevised Statutes. 

The claim that, aa the Swanhilda was a British vessel, her declis 
were British territory, cannot avail the petitioner in thèse proceed- 
ings. The vessel was within the territorial limita of the United 
States for ail purposes relating to the exécution of the treaties and 
the laws of the United States, It must be remembered that the ap- 
plication for extradition is made on behalf of the British government, 
and it certainly would be an extraordinary interprétation of the law 
that would détermine that, under the treaties and laws relating to 
extradition, a warrant for the arrest of a British subject could not be 
made upon a British vessel within our territory. In the case of In 
re Ezeta, 62 Fed. 965, it was held that the prisoner could not set up the 
mode of his capture by way of défense, following the décision of the 
suprême court in the case of Mahon v. Justice, 127 U. S. 700-717, 8 
Sup. et. 1204. In that case the accused had been brought into a port 
of the United States by a government vessel, and although they had 
applied to be allowed to leave the vessel at a foreign port, and before 
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coming into the port of San Francisco, ît was held that this fact did 
net affect the question of tlie jurisdiction of this court over the ac- 
cused, af ter they were f ound within the territory of the United States ; 
and, in passing upon the plea of jurisdiction, I declined to enter upon 
any inquiry as to the conduct of the navy department in bringing 
the fugitives to San Francisco, holding that the fact that they were 
found by the marshal of this district was suflQcient for the purpose of 
the examination. The law determined in that case is applicable to 
the présent case. The pétition is therefore dismissed, and the peti- 
tioner remanded to the custody of the marshal. 



In re GKICE. 

(Circuit Court, N. D. Texas. February 22, 1897.) 

No. 2,062. 

1. Habeas Corpus— CasTODT Necesbakt to Authorize Writ. 

Bven if the writ is not authorized In belialf of a person at large on bail, 
yet if be surrender himself, or is surrendered by bis sureties, and is in 
actual confinement, the writ may issue, and the court will not conslder an 
objection that he was surrendered by collusion with bis sureties. 

2. Samb — PowEK TO Rbleasb Pbesons Prosecutbd in State Courts. 

Wblle the gênerai rule is that persons prosecuted in state courts will not 
be released by the fpderal courts on writs of habeas corpus, but will be 
left to reach the suprême court of the United States by writ of error, yet 
a fédéral court bas the power to do so If spécial circumstances should re- 
quire; possessing a discrétion In the matter whleh must be goremed by the 
facts in eacb case. 

5. Samb. 

Where it appeared that a petitioner for a writ of habeas corpus had been 
indicted in a state court jointly with others, one of whom had been tried 
and convicted, and upon appeal to the court of last resort had been re- 
manded because there was no testlmony to sustaln the verdict, and that 
court, without deciding the question of the constltutionality of the statuts, 
intimated that It regarded it as constitutlonal; and it appeared further that 
the statute under which the Indictment was found makes an offense under 
it a felony, and prevents the petitioner from giving bond after conviction, 
and compels hlm to submit to incarcération during ail the time required 
for an appeal to the court of crlminal appeals, and from there to the suprême 
court of the United States,— thèse facts, together with the rulings of the trial 
Judge in the case which has been tried, and the delay since that trial was 
had, constltute circumstances under which a fédéral court is called on to 
exercise Its discrétion In assuming jurisdiction in a writ of habeas corpus. 

4. CONSTITOTIONAL LAW — BxTRATERBITORIAL LBQISIiATION — "ANTI-TbUST 

Laws. " 

The provision In the Texas anti-trust law of 1889 that persons outside 
the state may commit ofCenses under the statute, and be liable to Indictment 
therefor, is nuU and vold. 

6. Samb — Contracts in Restraint of Tbade. 

It is not every restriction of compétition or trade that is illégal or against 
public pollcy, or that will justify police régulation, but only such as are 
unreasonable or oppressive; and a state statute which prohibits combina- 
tions formed for the purpose of reasonably restricting compétition violâtes 
the rights of contract guarantied by the fédéral constitution. 

8. Samb. 

A state statute, such as the Texas anti-trust law of 1889, which maiies 
It criminal for two persons to combine, as partners, corporators, or other- 
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wlse, In the ordinary business of life, to increase or reduce the price of com- 
modltles, or fix the standard thereof, or for two persons to agrée to llmlt or 
reduce the production of commodities, or for two persons to combine for 
the purpose of Umiting compétition, or to make any agreement In relation 
to the price of an article, so as to preclude free and unrestricted compétition 
between them or themselves and others, or for two persons to create or 
carry ont restrictions In trade, violâtes the fourteenth amendment to the 
constitution of the United States, because It dénies to cltizens of the United 
States the right to make valid contracts with respect to thelr business and 
property. 

7. "Bqtjai, Protecttoiî of thb Laws" Dbfined. 

By "equal protection of the laws," as used in the fourteenth amendment 
to the constitution of the United States, is meant equal security under them 
to every one under similar terms,— in his life, liberty, property, and In the 
pursuit of happiness. 

8. Samb— Class LEaisrjATiOTT. 

A State statute, prohibiting ail combinations in restriction of compétition 
or trade, which exempts from its provisions "agricultural products or live 
stock while in the hands of the producer or raiser" (the Texas anti-trust 
law of 1889), Is class législation, and violâtes that part of the fourteenth 
. amendment to the constitution of the United States which déclares that no 
State shall deny to any person within its jurlsdlction the equal protection 
of the laws. And the fact that the persons thus exempted are not in a 
position to combine does not remove the objection to the discrimination in 
thelr favor. 

Thia was a pétition by William Grice for a writ of habeas corpus. 

John D. Johnson and Clark & Bolinger, for relator. 

M. M. Crâne, Atty. Gen., and C. F. Thomas, for respondent. 

SWAYNE, District Judge. This pétition, flled by leave of the 
court on December 9, 1896, at Waco, in the Northern district of 
Texas, and subsequently transferred to Dallas for hearing, and 
flled there December 18, 1896, states : 

That the petitioner, Wm. Grice, Is a résident of the clty and county of 
Dallas, State of Texas; that he Is a citizen of the United States, and is un- 
lawfully restrained of his liberty by John W. Baker, sherifE of McLennan 
county, Texas, by virtue of a capias Issued out of the district court of the 54th 
judiciai district of the state of Texas, at Waco, upon an Indictment preferred in 
the said court against him and other cltizens of the United States on the 21st 
day of November, 1894 (No. 871), and entitled "The State of Texas vs. John D. 
Eockefeller and others." Said Indictment charges that John D. Rockefeller, 
Henry M. Flagler, John D. Archbold, Benjamin Brewster, Henry H. Kogers, 
Westley H. Tllford, Henry Clay Plerce, Arthur M. Finley, O. M. Adams, J. P. 
Gruett, E. Wells, Wm. Grice, F. A. Austln, and E. T. Hathaway, did unlaw- 
fully agrée, combine, conspire, confederate, and engage with Wm. B. Hawklns 
and divers other persons, to the grand jurors unknown, in McLennan county, 
Texas, In a conspiracy against trade, with the said Wm. E Hawklns, and said 
other persons, creating a trust, by the comblnatlon of their capital, skill, and 
acts with the said Wm. E. Hawklns and other persons, for the purpose, de- 
sign, and efCect to create and carry out restrictions In trade. That said in- 
dictment and proseoution has for Its exclusive and only basls a certain act of 
the législature of the state of Texas entitled "An act to deflne trusts, and to 
provide penaltles and punishment of corporations, firms and associations of 
persons connected with them, and to promote free compétition in the state of 
Texas," approved March 30, 1889, which act Is a public law of the state of 
Texas. That petitioner was arrested upon a capias Issued under said indict- 
ment, and entered Into recognlzance for his appearance, and subsequently ap- 
peared, on the 2d day of December, 1895, before the said court; and, said 
cause having been ealîed for trial, the défendants who had been arrested an- 
nounced a severance, and his co-defendant E. T. Hathaway was then placed 
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on trial, and by hls counsel presented to sald court his exceptions to the suffl- 
clency of said indictment, and set up the foUowing causes and exceptions to 
said indictment, to wit: (1) Because it did net appear from tlie face of the in- 
dictment that an ofCense agalnst the law had been cO'mmitted. (2) Because 
the indictment showed upon its face that the district court of the 54th judicial 
district had no jurisdiction. (3) Because the act hereinbefore recited was vio- 
lative of the constitution of the United States, for the reason that said statute 
discriminated between différent clasBes of cltizens of the United States, and 
denied to certain citizens the equal protection of the law, and proposed to de- 
prive certain citizens of the United States of their liberty, property, privilèges, 
and immunitles in a way other than by due course of the law o£ the land. (4) 
Because the act of Majch 30, 1889, was inoperative and void as to persons and 
citizens résident beyond the territorial limita of Texas. (5) Because said act 
did not prohibit a trust, or déclare it illégal, nor did it déclare It an offense, or 
propose to punish it, but merely deflned a trust, wiOiout denounclng It, and 
was therefore not a pénal law of the state of Texas, and no prosecution could 
be maintained under it. (6) Because said Indictment showed upon its face that 
the iMirties presented were engaged in Interstate commerce, wlthin the mean- 
Ing of the constitution and laws of the United States, and said court had no 
Jurisdiction of any of such matters. Said district court overruled the above ob- 
jections. The trial proceeded, and on the 12th day of December, 1895, resulted 
In a verdict of guilty, of the said co-defendant Hathaway, and assessed his 
punlshment at a fine of $50, and judgment was duly entered thereon by the 
court. That on the 14th day of December, 1895, said co-defendant Hathaway 
flled his motions for new trial and in arrest of judgment, settlng up, among 
other things, the error of the said court In overruling the exceptions above 
stated, which motion was overruled on December 16, 1895; and said co-de- 
fendant did thereupon prosecute his appeal to the court of crimlnal appeals of 
the said state of Texas; said last-named court having final iurisdletion of 
criminal matters in Texas, and being a court of last resort in said state, lo hear 
and détermine the questions thereln raised. That under the provisions of tho 
Code of Crimlnal Procédure of the State of Texas, and the act aforesaid of 
1889, said conviction was a felony, and the said Hathaway was subjected to 
confinement in the common jail of McLennan county, Texas, pending the dé- 
termination of said appeal. The pétition further avers that the appeal of the 
said co-defendant Hathaway was flled In the said court of criminal appeals at 
Dallas on or about the lOth day of January, 1896, and on or about the 29th day 
of the same month sald appeal was argued by counsel, both for himself, as 
appellant, and counsel for the state, and was submitted to the said court for 
détermination. That upon the 24th day of June. 1896, said court of criminal 
appeals handed down its décision In sald cause, wherein it declined and rc- 
fused to pass upon the exceptions to the sufflciency of the indictment aforesaid. 
which had been duly raised in the court below, and duly presented to said 
court by assignment of errors and by argument, and which involved the 
dearest rights, not only of the said co-defendant Hathaway, who was appel- 
lant therein, but of this petitioner, and which appeal called for an adjudication 
by said court of criminal appeals of the said state of Texas upon said rights. 
That the said court of criminal appeals decided said appeal upon a technical 
ground of the pleadings; holding, in effect, that because the indictment pre- 
sented in said cause had failed to charge the appellant Hathaway with having 
"knowingly carried ont, as agent, the stipulations, purposes, priées, rates, or 
orders" under said alleged oonspiracy, that thereafter the admission of évi- 
dence to that effect over the objection of sald Hathaway was unwarranted in 
law, and sald conviction was invalid; and thereupon, for sald cause, and with- 
out considering and determlnlng the rights of said appellant Hathaway as a 
citizen of the United States under the constitution, said court reversed said 
judgment, and remanded said cause, for trial de novo, to said district court. 
36 S. W. 465. That, since the renditlon of said judgment by said court of 
crimlnal appeals, two terms of the said district court hâve been held, one of 
which Is now nearing its close. That thIs petitioner with his co-defendants 
hâve been arrested and placed under recognizance, hâve stood ready and 
anxious for trial upon said indictment, yet said cause has not been even called 
by the court for trial, nor has said cause been set for trial, but same has been 
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permitted to remain on the docket of sald court, subjeoting this petltloner and 
hls co-defendants, wantonly, to the shame and contumely of an Indlctment for 
f«lony, but denying him and hls co-defendants the rights to be heard as a citi- 
zen of the United States; and whereby the petltJoner as well as hls co-defend- 
ants are wlthout remedy In the state courts of Texas for the assertion and 
vlndicatlon of thelr rights under the constitution of the United States. And 
petitioner further states that on the 24th day of November, 1896, sald co-de- 
fendant E. T. Hathaway procured from this court his writ of habeas corpus, 
commanding said John W. Baker, sherlS of McLennan county, to produce 
before it the body of the said Hathaway and certify to the cause of hls dé- 
tention, whlch wrlt was on the same day duly served on the saJd sheriffi, who 
made retum that he held said Hathaway by vlrtue of a caplas issued under the 
Indlctment herelnbefore mentloned. Sald cause waa set for hearing on the 7th 
day of December, 1896, at Waco, Texas, and due notice thereof given to the 
state. That said writ was based excluslvely upon the ground that he was a 
citizen of the United States, and that the law under whlch sald Indletment had 
been presented was vlolatlve of the constitution of the United States In the 
partlculars stated in hls exceptions thereto flled upon the trial of the said cause. 
That petltloner further shows that the prosecutlng ofllcer of the state of 
Texas in the district aforesaid, as petltloner belleves, for the purpose of de- 
feating the jurlsdiction of the fédéral court upon the saild wrlt, and for the pur- 
pose of preventing this court from passlng upon the constltutionality of the 
rights of the saJd B. T. Hathaway as a citizen of the United States, dld on 
the 7th day of December, 1896, In said district court, and wlth the consent of 
said court, dismiss said indictment and prosecution as to sald E. T. Hathaway, 
eo-defendant. But left same to stand unimpaired and unaffected as to this de- 
fendant and his other co-defendants; and upon the same day the said sheriff 
did file hls amended return to said wrlt, wherein he submltted to this court a 
copy of said judgment of dlsmissal of the sald district court of the state of 
Texas, and did further certify that by reason of said dlsmissal he clalmed no 
further rlght and custody of the sald Hathaway; and by reason thereof the 
jurisdiction of this court In the premlses was practlcally and substantially 
terminated, and this court was denied the privilège of determlning whether or 
not sald act of the législature of the state of Texas approved March 30, 1889, 
commonly known as the "Anti-Trust Act," was or was not vlolatlve of the 
constitution of the United States, and vlolatlve of the rights, privilèges, and 
Immunitles of your petltloner, as well as his co-defendants. The pétition fur- 
ther avers that sald act Is vlolatlve of the constitution of the United States, 
and Is therefore nul! and of no effect, for the reasons stated In said exceptions 
to sald indlctment herelnbefore reclted. That sald act discriminâtes between 
différent classes of cltlzens of the United States, and dénies to certain citizens 
the equal protection of the laws. That It deprlves certain citizens and classes 
of citizens of the United States of their liberty, property, privilèges, aud im- 
munitles In a way other than by due course of the law of the land. That it 
otherwlse attempts to justlfy the exercise of extraterrltorial jurisdiction over 
the cltlzens of the United States residing In other states of the American Union, 
and over acts done In other states of the American Union, and over which the 
state of Texas ean hâve no possible jurisdiction. And that sald act, and the 
Indlctment against your petitioner and others as aforesaid, is an attempt to 
regulate and interfère wlth Interstate commerce, ail in violation of the consti- 
tutloa of the United States. The iietltioner further shows that, by reason of 
the premlses, he is wlthout remedy for the assertion and vlndicatlon of his 
rights as a citizen of the United States, under the constitution thereof; that he 
has stood under indlctment for felony, charged with the violation of sald stat- 
ute, for a period of two years, wlthout being afiforded an opportunity by the 
state courts of Texas for the assertion of his rights as aforesaid as a citizen of 
the United States. Your petltloner avers and belleves that It Is the purpose 
and intent of the prosecutlng authorltles of the state of Texas to prevent, if 
possible, any appeal by this petitioner to the courts of the United States for 
the vlndicatlon of his rights as aforesaid as a citizen. In view of the premises 
herein reclted, and without the Interposition of this honorable court for his due 
protection and the due conservation of hls rights as a citizen of the United 
States, he is practlcally remediless by an appeal in regular course, or other- 
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wîse. TJpon the sald premtses, the petltloner prays this court for Its wrlt ot 
habeas corpus, to the end that the cause of the détention of the petitioner may 
be promptly and summarily Inqulred Into by this court according to the laws 
of the United States, in order to direct the discharge of this petitioner f rom the 
custody of said Baker, sheritf, as aforesaid. 

The petitioner flled with his pétition his exhibits as follows: 
(1) Copy of indictment preferred in said cause against your petitioner aud 
others. (2) Copy of judgment of the district court of the 64th judicial district, 
adjudging his co-defendant Hathaway gullty. (3) A copy of the brief and 
argument of your petltioner's co-defendant Hathaway in the court of eriminal 
appeais of the state of Texas. (4) A copy of the opinion of the said court of 
eriminal appeaJs of the state of Texas. (5) And petitioner refers to the record 
of this court in matter of the application of Ex parte E. T. Hathaway, and 
prays that it may be considered a part and parcel of this pétition. And 
your petitioner prays that thèse papers flled herewlth may be read and con- 
sidered by the court upon final hearing hereof; also, as a part of this, his 
pétition for habeas corpus. And, as In duty bound, your petitioner will 
ever pray. 

Said pétition was duly sworn to by the said petitioner, William 
Grice, upon the 9th day of December, 1896, in the présence of Thomas 
P. Stone, a notary public for McLennan county, Tex. As to the pa- 
pers flled with and made a part of this pétition, the indictment 
contains six counts, and covers every phase and feature of the said 
act nnder which it is drawn. Th.e judgment of the district court of 
the Fifty-Fourth judicial district of the state of Texas follows the 
verdict therein. A copy of the brief and argument of petitioner 
Hathaway in the court of eriminal appeais of the state contains the 
nsual matters embodied in such a brief, including the rulings of 
the trial judge, together with the opening argument of counsel 
for the state, made at the trial. The copy of the opinion of the said 
court of eriminal appeais of the state of Texas, showing that the 
court decided: 

(1) The judgment Is reversed and the cause remanded because the court 
charged on a phase of the case not supported by any allégation in the indict- 
ment, and because the évidence wholly fails to sustain this verdict. (2) That 
the décision of the constitutional questions raised by appellant Hathaway 
was not necessary In that case. (3) That the presumptlon would be indulged 
that the décision of the suprême court of the state o£ Texas sustaining the con- 
stitutionality of said act was correct 

The pétition of E. T. Hathaway for habeas corpus, and the return 
and amended retum of the sherifiE thereof, shows substantially the 
facts as alleged above. 

Upon said pétition and exhibits being flled, this court on Decem- 
ber 9, 1896, granted the writ of habeas corpus prayed for, which was 
duly served on the same day upon John W. Baker, sherifE of McLennan 
county, Tex,, who upon the same day produced in open court, as 
directed, the said William Grice, and answered that he held him in 
custody by virtue of a capias issued ont of the district court of 
the Fifty-Fourth judicial district of the state of Texas upon an in- 
dictment (No. 871) entitled '"Hie State of Texas vs. John D. Rocke- 
feller et al." Said indictment charged said parties with having 
engaged in a conspiracy against trade, in violation of the act of the 
legisfature of the state of Texas entitled "An act to deflne trusts," 
etc. On the llth day of January, 1897, said sheriff of McLennan 
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county flied liis amended retum herein, in which he set up, in ad- 
dition to tlie faets contained in liis former retum, that the authori- 
ties of tlie state of Texas hâve at ail times been vigilant and diligent 
in tlie discharge of their duties towards this relator and his co-de- 
fendants; that they hâve been anxious and ready to accord them a 
speedy triaJ, and that the delay in the trial came, in a great 
part, from their own seeking; and that the docket entries of said 
court wonld show that the cause was continued twice, at their spé- 
cial request, before proceeding with the trial in December, 1895. 
And the amended answer further charges that it was the avowed 
purpose of the relator and his co-defendants to delay and defeat 
the jurisdiction of the state courts in their case, by having their 
sureties surrender them in order that this writ of habeas corpus 
might be sued ont. And said sheriff prays that the relator herein 
be remanded to his custody. To which amended answer, relator on 
the same day replied that the delay complained of in his trial was 
that which occurred subséquent to the 2d day of December, 1895; 
and denied the allégations that he and his co-defendants had con- 
spired to defeat the jurisdiction of the courts of the state of Texas ; 
and demurred to so much of said amended answer as referred to 
relator and his co-defendants having procured their sureties to sur- 
render them to the sheriff, because such allégations, if true, are 
no justification of the détention of this relator, and furnish no an- 
swer to the allégations of his pétition; and prays judgment therein. 
At the hearing, petitioner also flled in évidence the certificate of 
the secretary of the interior, by George S. Donald, chief of census 
division of the United States, showing the number of farmers, plant- 
ers, overseers, and agricultural laborers, stock raisers, herders, and 
drovers, and other laborers not specifled, within the state of Texas, 
according to the census retums of 1890. 

Upon the said pétition and exhibits, answer and amended an- 
swer, and replication thereto, hearing was had. 

First, as to petitioner's demurrer to plaintiffs plea that he was 
in the hands of the sheriff by collusion with his sureties at the time 
of the suing ont of the writ of habeas corpus, the court thinks the 
demurrer should be sustained. While it was early decided in Res- 
publica V. Arnold, 3 Yeates, 263, that the law authorizing the issu- 
ance of a writ of habeas corpus did not apply to a person out on bail, 
and could not be directed to the bail of an offender; and in Wales v. 
Whitney, lié U. S. 564, 5 Sup. Ct. 1030, that, in order to make a case 
for habeas corpus, there must be actual confinement, or the présent 
means of enforcing it, mère moral restraint not being sufficient; 
also, in the case in 6 Mart. (La.) 569 (Dodge's Case), and Eex v. 
Kessel, 1 Burrows, 638, by Lord Mansfield, to the same effect, — ^yet 
it has been held in Taylor v. Taintor, 16 Wall. 366, that: When bail 
is given the principal is cegarded as delivered to the custody of his 
sureties, and their dominîon is a continuance of the original im- 
prisonment. Whenever they choose to do so, they may seize him, 
and deliver him up in their discharge, and, if that cannot be donc at 
once, they may imprison him until it can be done. The seizure is 
not made by virtue of new process; none is needed. The bail hâve 
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their principal on a string, and may pull the string whenever they 
please to surrender liim in tlieir discharge. In the case of Devine v. 
State, 5 Sneed, 625, tiie court, speaking of tlie principal, say: 

"The suretles had the control of his person. They were bound to keep hlm 
within their jurisdiction, and hâve his persan ready to surrender when de- 
manded. Though beyond the jurisdiction of Connectieut, he was still in the 
hands of the law of that state, and held to answer there for the offense with 
whieh he was charged." 

But the petitioner hère was in the custody of the oificer. He so 
answers in his return, and his answer must be taken as true. The 
petitioner had the perfect right, when lirst arrested, to refuse to 
give bail. His sureties had an equal right to surrender him to the 
State, after it was given, for any cause whatever, and it is not 
within the province of the respondent to question the purpose in ei- 
ther case. The court is of the opinion that he had the right to do 
either one or the other, for the purpose of testing the constitution- 
ality of the law under a writ of habeas corpus, when ail the facts 
of this case are considered. 

Two principal questions remain: First, the right of this court to 
take jurisdiction of this case; second, the constitutionality of the 
law. 

The court is not inclined to question the contention of the prin- 
ciples laid down by the state, as embodied in the décisions cited by 
its représentatives on the flrst point, to wit, that the gênerai rule is 
that parties being prosecuted in state courts will not be released on 
writs of habeas corpus, but will be left to reach the suprême court 
of the United States by writ of error, This rule is abundantly sus- 
tained by numerous décisions cited, and is scarcely questioned by the 
relator himself. But it is equally as well established by the same 
références that the fédéral court has the power to do so, if spécial 
circumstances should require; that it possesses a discrétion in the 
matter which must be governed by the facts in each case. A brief 
review of a few of the cases cited will establish the above principle. 
In the leading case of Ex parte Eoyall, 117 U. S. 241, 6 Sup, Ct. 734, 
Justice Harlan, speaking for the court, while refusing to reverse 
the exercise of the discrétion of the circuit court, afflrms the power 
of the fédéral courts to issue writs of habeas corpus of prisoners 
held by the states, and on page 248, 117 U. S., and page 738, 6 Sup. 
et., in that case, says: 

"The statute evidently contemplated that cases might arise when the power 
thus conferred should be exercised during the progress of the proceedings 
instituted against the petitioner In a state court, or by or under authority of 
a state, on aecount of the very matter presented for détermination by the 
writ of habeas corpus." 

And on pages 249 and 250, 117 U. S., and page 739, 6 Sup. Ct.: 
"We are therefore of opinion that the circuit court has jurisdiction, upon 
writs of habeas corpus, to inquire into the cause of the appellant's commit- 
ment, and to discharge him, if he be held in violation of the constitution." 

But adds: 

"As it does not appear that the circuit court might not, in its discrétion, 
and consistently with the law and justice, hâve denied the applications for the 
writ at the time they were made, we are of the opinion that the judgment In 
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each case must be afBrmed, but wlthout préjudice to the rlght of the petl- 
tioner to renew hîs application to that court at some future time, should the 
clrcumstances render It proper to do so." 

In Ke Wood, 140 U. g. 278, 11 Sup. Ct. 738, the court refuses to 
review the exercise of the discrétion of the circuit court in ref using 
to grant a writ of habeas corpus, but affirms the doctrine of the au- 
thority to grant such writ. In Cook v. Hart, 146 U. S. 183, 13 Sup. 
Ct. 40, the above doctrine is affirmed in the following language: 

"We are unable to see In thls case any such spécial clrcumstances as were 
suggested In the case of Kx parte Eoyall as renderlng It proper for a fédéral 
court to Interpose before the trial of the case In the state court. While the 
power to Issue wrlts of habeas corpus to state courts which are proceeding in 
disregard of rlghts secured by the constitution and laws of the United States 
may exlst, the practioe of exerclslng such a power before the question has 
been ralsed or determlned In the state courts Is one whîch ought not to be en- 
couragea. Should such rlghts be denied, his remedy In the fédéral court wlU 
remaln unlmpalred." 

Mr. Justice Jackson, speaking for the court in Ee Frederich, 149 
U. 8. 73, 13 Sup. Ct. 795, says: 

"Whlle the writ of habeas corpus Is one of the remédies for the enforcement 
of the right of personaj freedom, It will not issue as a matter of course, and It 
should be cautlously used by the fédéral courts In référence to state prlsoners. 
Belng a civil prooess, it cannot be converted into a remedy for the correction 
of mère errors of judgment or of procédure In the court havlng cognlzance of 
the crimlnal offense." 

He affirms, however, the power of the fédéral court to grant such 
writ, in certain cases, in advance of the trial, but says that that 
discrétion should be subordinate to any spécial circumstances re- 
quiring immédiate action; and, when the state courts shall hâve 
flnally acted upon the case, the circuit court has still a discrétion 
whether, under ail the circumstances existing, the accused, if con- 
victed, shall be put to his writ of error from the highest court of 
the state, or whether it will proceed, by writ of habeas corpus, sum- 
marily to détermine whether the petitioner is restrained of his lib- 
erty in violation of the constitution of the United States. 

In New York v. Eno, 155 U. S. 90, 15 Sup. Ct. 30, it is decided 
that the United States should refuse to issue writ of habeas corpus 
unless it also appears that the case is one of urgency. When the 
claim of the accused of immunity from prosecution in the state 
court has been passed upon by the highest court of the state of 
New York in which it could be determined, he may then, if the final 
judgment of that court be adverse to him, invoke the jurisdiction of 
this court for his protection in respect to any fédéral rights assert- 
ed by him, but this may be denied by such judgment. 

In He Belt, 159 U. S. 100, 15 Sup. Ct. 988, Chief Justice Fuller, 
speaking for the court, says : 

"Ordinarlly the writ will not lie where there Is a remedy by writ of error or 
appeal, but In rare and exceptional cases It may be issued, altliough such 
remedy exlsts." 

In Ee Swan, 150 U. S. 648, 14 Sup. Ct. 228, the same judge, deliv- 
oring the opinion for the court, says: 

"We reiterate what has so often been said before, that the writ of habeas cor- 
pus cannot be used to perform the office of writ of error or appeal; but wben 
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no writ of error or appeal wlll lie, If a petitloner Is imprisoned, or uncler a 
jiidgment of the circuit court which has no jurisdiction of the person or of the 
subject-matter, or autliority to render the judgment complained of, tlien relief 
may be accorded,"— oiting In re Frederich, 149 U. S. 70, 13 Sup. Ct. Î93, and In 
re Tyler, 149 U. S. 164, 13 Sup. Ct. 785, 

The above cases not only establisli the gênerai rule insisted upon 
by the state, but also the exceptions thereto, and réfute the argu- 
ment made by the state that the only exceptions to that rule were 
stated in Whitten t. Tomlinson, 160 U. S. 243, 16 Sup. Ct. 297. 

It is insisted by the state that this is a case where the relater standa 
indicted in the ordinary way in the state court, and before trial, in 
which his rights hâve not been determined, and that, therefore, un- 
der the gênerai rule referred to above in regard to the jurisdiction 
of the fédéral court and the exercise of its discrétion, it will not 
take jurisdiction of the case. What are the facts that this court ia 
called upon to consider on this question of jurisdiction? First, that 
the petitioner is indicted under this "anti-trust law" in thé same in- 
dictment with more than a dozen others, some of whom are char- 
ged with the commission of crimes in other states than that of 
Texas. That one of the petitioner's co-defendants has been tried 
and convicted in the district court of the Fifty-Fourth judicial dis- 
trict of Texas, and appealed his case to the court of last resort in 
said state, raising the questions of the constitutionality of the law 
and the jurisdiction of the state. That said court of last resort 
granted a new trial, and remanded the co-defendant, for the reason 
that there had been no testimony oflered to sustain a verdict of guilty, 
and, while deciding it was unnecessary to pass upon the constitutional 
questions raised, referred favorably to décisions of the suprême court 
of the state in which the anti-trust law had been sustained in this re- 
gard. Said co-def endant was held by the said district court for nearly 
six months before the state discovered that it had no évidence upon 
which to hold him longer, and said discovery was only made after the 
writ of habeas corpus had issued from this court, and he had been 
brought in for the purpose of having the question of the constitution- 
ality of said law determined. That since the trial of co-defendant Hath- 
away, in December, 1895, this petitioner has never been called for 
trial, nor given any chance to hâve his rights determined by said court. 
That the law in question makes an offense under it a felony, and pre- 
vents the petitioner from giving bond after conviction, and compels 
him to submit to incarcération during ail the time required for an ap- 
peal to the court of criminal appeals, and from there to the su- 
prême court of the United States, should it become necessary. Thèse 
facts, taken togelher with the rulings of the trial judge in the Hatha- 
way case, as well as the argument of counsel to the jury permitted 
therein for the state, constitute circumstances under which this 
court is called upon to exercise its discrétion in assuming jurisdic- 
tion in a writ of habeas corpus. While the facts that might be 
produced in the state court on the trial of petitioner might be en- 
tirely différent from those that the state was able to offer at the 
trial of Hathaway, judging from the record of the évidence and the 
rulings of the court, and the wild harangue permitted by the state's 



636 79 FEDERAL REPORTER. 

representatÎA'e to the jury in tlie name of argument, and the ver- 
dict that followed, this petitioner can espect little better results 
than Hathaway recaived in that court; yet the questions of law 
involved in tlie indictment, and the rights of ail his co-defendants 
uamed therein, under the constitution of the United States, must 
necessarily be the same. And while it is to be presumed by this 
court that in the ârst instance the state court will décide the ques- 
tions properly and according to law, yet, when this court has the 
évidence before it of the manner in which they hâve been decided 
in the Hathaway case, it is to be presumed that the same ruling 
would be given on the trial of this petitioner, especially when the 
ruling of the court of criminal appeals in remanding the prisoner, 
ref erring favorably to the décision of the suprême court of the state 
afSrming the constitutionality of the law, would seem to indorse 
that portion of the trial judge's ruling in this regard. Petitioner 
makes no. complaint of the delay occasioned by the state court of 
Lis trial prier to December, 1895, but allèges in his pétition that 
he has had no opportunity since that time to hâve his case disposed 
of, which fact is not denied by the state. While the court of crim- 
inal appeals expressed it as unnecessary to pass upon the question 
of the constitutionality raised in the Hathaway appeal, yet, in re- 
manding Hathaway for a new trial under the circum stances, it 
practically and emphatically indorsed the constitutionality of said 
law, and, that it might not be misunderstood as to its views on the 
subject, referred with favor to the décisions of the suprême court of 
Texas indorsing said law. By this décision of the court of criminal 
appeals, it not only decided that there was no testimony to sus- 
tain the verdict against Hathaway, but intimated that the alléga- 
tions of the indictment were not such as to admit the testimony, 
if it had been présent. Under this suggestion, is it not strange 
that the state did not discover for six months that they possessed 
no testimony with which to convict him, and that discovery was 
not made until after the fédéral court had granted its writ of habeas 
corpus, and had the matter of the constitutionality of the anti-trust 
law set down for hearing? So far as the légal and constitutional 
questions are concerned, the trial of Hathaway was the trial of this 
petitioner, and whatever rights he has under the constitution of 
the United States under this indictment hâve already been disposed 
of against him by the state in a court of last resort. But, further 
than this, it has been disposed of in a manner which not only pre- 
vents Hathaway from coming to this court to get his constitutional 
rights determined, but, if the state's theory is correct, will prevent 
this petitioner and every other of his co-defendants so held under 
bond frora getting any relief until they hâve submitted themselves 
to a trial and appeal to the court of criminal appeals, with the cer- 
tainty of having the constitutional questions determined against 
them, in the way that they hâve already been; and, if there should 
appear évidence on which to hold them, then each of them must go to 
the suprême court of the United States pending a writ of error, and 
remain incarcerated in a jail of Texas during ail this time while 
their rights are being thus determined. The court has no better 
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language in which to express its views of the state's contention 
h.erein than that given by Brewer, J., in Ex parte Kieffer, 40 Fed. 
400, as follows: 

"Therefore it is often the proper way to décline to allow the writ, leaving 
the party to enforce his rights In the state courts. So it is argued that, if It 
be true that thèse ordinanees are in confliet with the fédéral constitution, the 
petitioner has his remedy. He can appeal his case from the police to the dis- 
trict court, from there to the suprême court of the state, and thence to the su- 
prême court of the United States. While that is true, yet he has no adéquate 
relief In that way. He is now under sentence, and he cannot appeal without 
bond. He will be subjected to trial in the district court, possibly to an inquiry 
in the suprême court of the state, and flnally in the suprême court of the United 
States. He must bear the expense and suffer the delay. This is not a case 
prior to trial and judgment. It is a case after trial and after judgment. He 
has experimented with the state court, and it has decided against him. While 
he lias, of course, the right to appeal, yet this is a burden, and personally to 
him it is an inadéquate protection to say, 'You can appeal and go through that 
channel to the suprême court of the United States.' But that is not the on!y 
considération. If thèse ordinanees are invalid, they are invalid because of au 
attempt to interfère with commerce, and prevent the free exchange of commod- 
ities between cltizens of another state and those of this city. Few persons 
can stand the expense of litigation running through that channel to the suprême 
court. Length of tlme -would pass before the judgment of that court could be 
obtained. In the meantime, if thèse ordinanees are enforced, — not only against 
this petitioner, but against whoever may see fit to engage in this business,— 
there is an interférence with exchange of commodities between the citizen s 
of other States and those of this city, and the resuit would be to stop such 
trafflc. Now, when that would be the natural resuit, when that is declared to 
be the intended purpose of this législation, this court may, in the exercise of 
its discrétion, properly hold, after a case has passed to ,1udgment in the state 
court, that the party has a right to a speedy inquiry and détermination in tlic 
fédéral court as to whether such ordinanees are in confliet with the constitu- 
tion of the United States. The public as well as the individual are interested 
in a speedy settlement of this matter." 

The act in question, of March 30, 1889, of tlie state of Texas, is 
as foilows: 

"1. A trust is a combination of capital, skill, or aets by two or more persons, 
firms, corporations or associations of persons, or of either two or more of them, 
for either, any, or ail of the foUowing purposes: First, to create or carry out 
restrictions in trade; second, to 11m It or reduce tlie production, or increase or 
reduee the priée of merchandise or commodities; third, to prevent compétition 
In ]uanufacture, making, transportation, sale or purchase of merchandise, 
produce or commodities; fourth, to fix at any standard or figure wherehy its 
price to the public shall be in any manner controlled or established, any article 
Or commodity of merchandise, produce, or commerce intended for sale, use, or 
consumption In this state; fifth, to make or enter into, or carry out or exécute 
any contract, obligation, or agreement of any klnd or description, by which 
they shall bind or hâve bound themselves not to sell, dispose of, or transport 
any article or commodity or article of trade, use, merchandise, commerce, or 
consumption, below a ccmmon, standard figure, or by whlch they shall agrée 
in any manner to keep the price of such article, commodity, or transportation 
at a fixed or graduated figure, or by which they shall in any manner establlsh 
or settle the price of any article, or commodity, or transportation between 
themselves and others, to preclude a free and unrestricted compétition, among 
themselves or others, in the sale or transportation of any such article or com- 
modity, or by which they shall agrée to pool, combine, or unité any interest 
that they may hâve in connection with the sale or transportation of any such 
article or commodity that its price might in any manner be affected." 

"6. Any violation of either or ail of the provisions of this act shall be, and 
is hereby declared a conspiracy against trade, and any person who may be, 
or may become engaged in any such conspiracy, or take part therein, or aid 



638 79 FEDERAL REPORTER. 

or advise in Its commission, or who shall, as principal, manager, dlreetor, agent, 
eervant or employé, or in any otlier capaclty, linowingly carry ont any of the 
stipulations, purposes, priées, rates or orders thereunder, or in pursuance tliere- 
of shaU be punlslied by fine, not less tban flfty dollars, nor more than five 
thousand dollars, and by imprisomnent in tiie penitentiary, not less than one, 
nor more than ten years, or by either such fine or imprisonment. Each day 
during a violation of this provision, shall constitute a separate offense. 

"7. In any indlctment for an offense named in this act, it Is sufllcient to state 
the purposes or effects of the trust or combination, and that the accused was 
a member of, acted wlth, or in pursuance of it, without giving its name or 
description, or how, vchen or where It was oreated. 

"8. In proseeutlons under this act, It shall be suffioient to prove that a trust 
or combination, as defined herein, exlsts, and that the défendant belonged to 
it or acted for, or in connection wlth It, without provlng ail the members be- 
longed to It, or provlng or producing any article of agreement or any written 
instrument on which it may hâve been based, or that it was evidenced by any 
written Instrument at ail. The character of the trust or combination alleged, 
may be establlshed by proof of its gênerai réputation as sueh. 

"9. Persons out of the state may commit and be liable to indlctment and 
conviction for committing any of the offenses enumerated in this act, which 
do not in their commission, necessarlly require a personal présence in this 
state, the cbject belng to reach and punish ail persons ofCendtng agalnst Its 
provisions, whether within or without the state. 

"10. Each and every firm, person, corporation or association of persons, who 
shall in any manner vlolate any of the provisions of this act, shall, for each 
and every day that such violation shall be committed or continued, forfeit and 
pay the sum of flfty dollars, which may be recovered in the name of the state 
of Texas, In any eounty where the offense is committed, or where either of the 
offenders réside, or In Travis eounty. And It shall be the duty of the attomey 
gênerai or the district or eounty attomey, to prosecute for and recover the 
same," 

"12. The provisions hereof shall be held cumulative of each other, and of ail 
other laws in any way affecting them now in force in this state. 

"13. The provision of this act shall not apply to agricultural products or llve 
stocli while in the hands of the producer or ralser." 

That portion of the fourteenth amendment of the constitution of 
the United States referred to in the argument is the latter part of 
section 1, and is as follows: 

"No state shall make or enforce any law which shall abrldge the privilèges 
or Immunltles of citlzens of the United States; nor shall any state deprive any 
person of life, llberty or property without due process of law, or deny to any 
person wlthln Its jurisdiction the equal protection of the law." 

While the objection of the petitioner to the act in question, that it 
is invalid and inoperative as a pénal enactment, by reason of its 
failure to prohibit trusts and déclare them illégal, and because of 
the further failure of said act to déclare or propose any punish- 
ment, may be well taken in that strict construction required for 
criminal statutes, yet this objection, if good, can readily be rem- 
edied by the législature; and the suprême court of the state hâve, in 
some of their décisions, read into it the intention of the législature 
to complète its meaning. It were perhaps better to pass this objec- 
tion without further comment, in view of the fact that it is not the 
vital, constitutional question before the court. The flfth paragraph 
of the said act, in which it is attempted to claim jurisdiction for of- 
fenses committed outside of the state of Texas, is so absurd that a 
déniai thereof is scarcely necessary. It has been decided in em- 
phatic language by Chief Justice Taney, in U. S. t. Booth, 21 How. 
524, as follows: 
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"No judldal process, whatever form It may assume, can hâve any lawful 
authority outside of tUe limita of thé jurlsdlction of the court or jud;;e by 
■whom it Is issued, and an attempt to enforce it beyond thèse boundaiies is 
nothing less than lawless violence." 

TMs principle is elementary, and not only common law, but the 
commonest of common sensé. 

It has been properly suggested tbat, should this feature of this act 
be carried ont and administered, it would be unnecessary for any 
other state or the nation at large to hâve any other laws upon the 
subject, as ail persons within the limits of the United States could 
be regulated in their dealings and in the conduct of their business ac- 
oording to the wishes of the législature of Texas. The state, in its 
criminal jurisdiction as to acts committed within its own boundaries, 
and within the limits prescribed by the fédéral constitution, ia 
sovereign, and its process should not be interf ered with where it does 
not contravene the said constitution ; but, beyond the boundaries of 
the state, it has no more authority in New York, Missouri, or Ohio 
than it has in Great Britain or Austria, and that part of the act 
which proposes this extraterritorial jurisdiction is absolutely nuU 
and Toid. But, under some of the décisions, we thjnk it may proper- 
ly be contended that paragraph 5 of this act can be omitted as uncon- 
stitutional without affecting the remainder. 

The vital question, and the most important in this case, remains: 
Whether or not the said act violâtes that portion of the fourteenth 
amendment to the constitution of the United States above referred 
to, in that it deprives its citizens of liberty and property without due 
process of law; and, second, it dénies to a considérable number of its 
citizens the equal protection of the law. This is not a question of 
the right of taxation, nor is it a question of police power of the state 
to suppress or regulate nuisances or control the liquor traflSc, for- 
eign or domestic. But the two plain questions squarely raised are: 
First, can the state of Texas prohibit ail contracts, of whatever char- 
acter or nature, among its citizens, when they tend to contravene the 
intended prohibition of the act? And, second, if they can do so, is 
it class législation to exempt 80 per cent, of the whole population 
from the pains and penalties of the said act, when dealing with the 
agricultural products or live stock in the hands of the producer or 
raiser? Thèse are the two vital questions involved in this case. 

In regard to the first proposition, the complainant contends that 
the act is violative of the fourteenth amendment to the constitution 
of the United States, because it dénies to citizens of the United States 
the right to make valid contracts with respect to their business and 
property, and deprives them of the right of their property in that re- 
spect, as well as liberty, without due process of law. Some difQculty 
has been expressed by courts in flnding the exact and spécifie défini- 
tion of the expressions "due process of law," and the "law of the 
land." The constitution itself déclares : 

"This constitution, and laws of the United States whlch shall be passed in 
pursuance thereof, and ail treatiee made, or which shall be made, under the 
authority of the United States, shall be the suprême law of the land, and judges 
in every state shall be bound thereby, anything in the constitution or laws of 
any state to the contrary notwithstanding." 
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The suprême court, in speaking of "due process of law" and "equal- 
ity of citizens," said that the purpose of the requirement is to exclude 
everything that is arbitrary, affecting the rights of citizens. Dent 
V. West Virginia, 129 U. S. 124, 9 Sup. Ct. 234. Says the court in 
Live-Stock Dealers' & Butchers' Ass'n v. Crescent City Live-Stoclc 
Landing & Slaughterhouse Co., 1 Abb. (U. S.) 399, Fed. Cas. No. 8,408: 

"No proposition is more flrmly settled than that It is one of tlie fundamental 
rights and privilèges of every American citizen to adopt and foUow such law- 
ful and industrial pursults, not injurious to the community, as he may see tit, 
wlthout unreasonable régulation or molestatlon. There is no more sacred right 
to citlzenship than the right to pursue any lawful employment lu a lawful 
manner. It is nothlng more nor less than the sacred right of labor." 

The same sentiment is afûrmed in the Slaughterhouse Cases, 16 
Wall. 36, and other décisions. 

It is not necessary to argue that the constitutional privilèges 
whieh protect the citizen in his life, liberty, or property entitle him to 
raise, produce, and manufacture articles of gênerai use; buy and 
sell; to flx and limit the amount of any article which he will pro- 
duce or manufacture; to increase or reduce the amount so produced 
or manufactured at his own will, within the limits of his ability; to 
flx and limit the price at which he will buy and sell; to bargain and 
agrée with others upon priées, so far as it may be necessary in the 
business of buying and selling; in fact, to do anything and enter into 
ail contracts usual and necessary in the ordinary avocations of pro- 
duction, manufacture, and trade. Neither the state nor the national 
législature possesses any right to limit thèse natural privilèges of con- 
tracting or conducting business. Any law which undertakes to 
abolish thèse rights, the exercise of which does not involve infringe- 
ment upon the rights of others, or to limit the exercise thereof beyond 
what is necessary to provide for the public welfare and gênerai se- 
curity, cannot be included in the police power of the government. 
"The right of liberty embraces the right of man to exercise his facul- 
ties and follow any lawful avocation for the support of life." Bert- 
holf v. O'Eeilly, 74 N. Y. 515. "Liberty," in its broad sensé, as under- 
stood in this country, means the right not only of f reedom f rom servi- 
tude, imprisonment, or restraint, but the right of one to use his 
faculties in ail lawful ways, to live and work where he will, to earn 
his livelihood in any lawful calling, and to pursue any lawful trade 
or avocation. People v. Marx, 99 îsT. Y. 377, 2 N. E. 29; People v. 
Gillson, 109 N. Y. 389, 17 N. E. 343. "The législature cannot, under 
the pretense of exercising the police power, or under any other claim 
or pretense, enact laws prohibiting harmless acts not concerning the 
health, safety, or welfare of society, and the courts may examine into 
and annul such illégal législation." Toledo, W. & W. Ey. Co. v. City 
of Jacksonville, 67 111. 37; Hey Sing leck v. Andersen, 57 Cal. 251. 
"Whenever the prosecution of a particular calling threatens damage 
to the public or to other individuals, it is a legitimate subject for 
police régulation, to the extent of preventing the evil, but it is strictly 
a judicial question whether the trade or calling is of such a nature 
as to require or justify police régulation." Town of Lakeviev; v. 
Eose Hill Cemetery Co., 70 111. 192. It is also a judicial question 
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whether police régulation extends beyond the threatened evil, and 
prohibits that which involves no threatened danger to the public. 
One of the most sacred rights of liberty is the right of contract Ail 
of the rights of contract which are necessary for the carrying on of 
ordinary business aflairs are protected by the constitution, and are 
not capable of being restrained by législative action. Among thèse 
rights is that of forming business relations between man and man. 
A man may form business relations with whom he pleases, and in the 
conduct of such business they may fix and limit the character and 
amount of their business, the price they will charge for the produce 
which they offer to the public, or about which they contract. "It is 
part of the natural and civil liberty to fonn business relations free 
from the dictation of the state; that a like freedom should be secured 
and enjoyed in determining the conditions and terms of the contract 
which constitutes the base of the business relation or transaction. 
It is therefore the gênerai rule that a man is free to ask for his wares 
or his services whatever price he is able to get and others are willing 
to pay." Tied. Lim. Police Power, p. 233. And on page24:4: he says: 
"A man has a constitutional right to buy anything, in any quantity, 
provided he uses only fair means, and set his own price on it, or 
refuse to sell it at ail. And what one man may lawfully do as an 
individual, two or more may also do when combined as partners. 
Combination for business purposes is légal. Combinations are béné- 
ficiai as well as injurions, according to the motives and aims with 
which they are formed. It is therefore impossible to prohibit ail 
combinations. The prohibition must rest upon the objectionable 
character of the object of the combination." "If there is one thing 
more than another public policy requires, it is that men of full âge 
and compétent understanding shall hâve the utmost liberty of con- 
tracting, and their contracta, when entered into freely and volun- 
tarily, shall be held sacred, and shall be enforced by courts of justice. 
Therefore you hâve this paramount public policy to consider, — that 
you are not lightly to interfère with this freedom of contract." 
Registering Co. v. Sampson, L. E. 19 Eq. 462; Match Co. v. Roeber, 
106 N. Y. 473, 13 N. E. 419; United States Chemical Co. v. Provident 
Chemical Co., 64 Fed. 946. 

From the title of the act, "Conspiracies against Trade," and 
"Trusts," as well as from the argument for the state, it would seem 
to be the impression that the act was intended only to prevent op- 
pressive and unreasonable combinations, There is no such limit, 
however, within its four corners. It embraces the combination of 
two or more persons ; consequently, the partnership of two persons. 
Neither is there any limitation to the amount of capital combined 
with skill and acts. A small capital, with a minimum of skill, is 
as much prohibited as the largest amount. We are not permitted 
to read any such explanation into it, but must take it as the légis- 
lature furnished it, and with such construction as the rules of law 
put upon it. The courts hâve no more power to exclude what is 
embraced in it than to include what is not contained in the plain 
language of the act. Theu it is declared that the prohibited com- 
79 F.-41 



642 79 FEDERAL REPORTER. 

binations must be for one or more certain specifled pnrposes, as 
foUows: To create or carry out restrictions in trade; to limit or 
reduce the production of commodities; to increase the price of com- 
modities; to reduce the price of commodities; to prevent compéti- 
tion in the manufacture, sale, etc.; to iix the price of any article 
at a standard or figure ■vvhereby its price to the public shall be 
in any manner controlled or established. It makes criminal the 
making or carrying out of any contract, obligation, or agreement 
by which two or more persons, firms, or corporations combine them- 
selves not to sell any article below a standard or common âgure; 
to keep the price of such article at a flxed or graduated price; to 
settle the price of any article between themselves and others; to 
exclude ail free and unrestricted compétition among themselves 
and others; to pool, combine, or unité any interest they may hâve 
in connection with the sale and transportation of any article when 
its price might in any manner be affected. An agreement between 
two or more persons f orms a combination between them. An agree- 
ment between two or more persons is made as criminal as an agree- 
ment between a hundred. No attempt is made to condemn only 
acts which are oppressive by reason of their magnitude. It is évi- 
dent that it is made criminal for two persons to combine, as part- 
ners, corporators, or otherwise, in the ordinary business of life, to 
increase or reduce the price of commodities, or flx the standard 
thereof. Next, it is also made criminal for two persons to agrée to 
limit or reduce the production of commodities. It is made crimipal 
for two persons to combine for the purpose of limiting compétition, 
or to make any agreement in relation to the price of an article, 
so as to preclude free and unrestricted compétition between them 
or themselves and others. It is made criminal for two persons to cre- 
ate or carry out restrictions in trade. We will assume that A. and 
B. agrée to combine their capital, skill, and acts, or, in other words, 
enter into partnership, for the purpose of manuf acturing and dealing 
in certain commodities. They must flrst necessarily détermine the 
extent of their production, and the price at which they can sell their 
commodities. Having determined as near as possible the costs of 
their manufactured products, and the minimum profit necessary to 
justify the carrying on of the business, they agrée that they will not 
sell their commodities below this common standard figure. They fix 
a figure on which they commence their sales, agreeing to graduate the 
price up or down as the cost of production may vary, Finding, after 
a time, their priées too high, and that competitors are underselling 
their commodities, they lower their priées, and this they may do solely 
for the purpose of holding the market against competitors. There 
may be, after a time, an increase in wages, and they agrée to increase 
their priées. There cornes an era of hard times. Their stock ac- 
cumulâtes and is unsalable, and they agrée to limit or reduce the pro- 
duction of their commodities. Ail this they must be able to do, or 
they cannot carry on their business as partners, yet every one of 
thèse agreements, arrangements, undertakings, or acts are made 
criminal by this act. It is absolutely impossible to carry on a part- 
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nership business wîthout violating it. If persons combined cannot 
carry on business without entering into, executing, and carryiug out 
contracta, obligations, and agreements by wliich tliey sliall settle tlie 
priées of any article, as between themselves or themselves and others, 
and bind tliemselves to sell their commodities at a flgure or graduated 
figure, and not to sell below a common standard flgure, or if they can- 
not carry on business without raising and lowering priées and increas- 
ing and diminisliing their productions at pleasure, then certainly 
ail thèse things are purposes of their combination, Whether thèse 
are the main purposes, or purposes essential to the main purposes, 
is not of the slightest conséquence. The right to combine, to form 
partnerships and joint-stock associations; the right to agrée as to 
priées and productions; the right to fix priées, to raise and lower 
them as business men may require, — is not oppressive to the public, 
nor unjust to the individual, nor contrary to public policy. It is an 
essential right, as part of the liberty of the citizen, of which no légis- 
lature can deprive him. If an ordinary business partnership is ren- 
dered criminal by the act, no further argument is necessary. That it 
is so moet clearly appears from the concluding portion of section 1, 
by which two or more persons are forbidden to unité any interest 
that they may hâve in connection with the sale or transportation of 
any article or commodity that its price might in any manner be af- 
fected. Two village grocers doing business at a loss to both could 
not form a partnership in order to save both from bankruptcy, Nei- 
ther could they form a partnership in order that they might lessea 
their expenses, and thus reduce the price of their commodities to the 
public. Still more, if A. and B., each owning half a car load of po- 
tatoes, should agrée to ship together, in order to obtain car-load 
rates, thus enabling them to sell lower in the markets, they would 
violate this act. Not only, under this act, is it impossible for citizens 
to enter into the simplest partnership without violating it, but they 
cannot enter into a joint-stock association or corporation, for that 
precludes compétition between those combined. And this forms so 
necessary a part of the daily business affairs of men that its prohibi- 
tion would interfère with and prevent business as now conducted, and 
consequently to make that criminal is to interfère with the liberty of 
the citizen. The statute booke contain laws authorizing and legaliz- 
ing associations and corporations. Can it be that the same statute 
book which contains such laws can contain also a valid law inflict- 
ing severe penalties on those who do only that which the laws hâve 
authorized? The act also prohibits combinations which créa te or 
carry out restrictions in trade. It has never been held that ail re- 
strictions in trade were illégal or contrary to public policy. The raie 
is well settled that when a contract is publicly oppressive, and the re- 
strictions broader than necessary for the legitimate protection of the 
other party to be benefited by the contract, then the contract is void ; 
otherwise it is légal, The fault of the act in regard to restraint of 
trade is the same as in regard to compétition. It makes no distinc- 
tion between légal and illégal combinations and agreements which 
prevent compétition. Those which hâve always been held légal, and 
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which bave always been an essential part of tbe liberty of the citizen, 
are made criminal, equally with tbose which the law bas always con- 
demned. 

A few citations showing the law as established by the fédéral 
courts, as compared with the Texas act, may be instructive in this 
connection. The case of U, S. v. Trans-Missouri Freight Ass'n will 
bear careful perusal in this connection. The opinion of Riner, dis- 
trict judge, is reported in 53 Fed. 441, and of Sanborn, circuit judge, 
in 7 C. C. A. 15, 58 Fed. 63. The argument in thèse opinions is to 
demonstrate that contracts which restrict compétition are not neces- 
sarily in restraint of trade, and therefore not embraced in the fédéral 
act. The same arguments conclusively demonstrate that any laws 
preventing ail contracts which prevent compétition are infringements 
of the liberty of the citizen. After reviewing the cases which ap- 
parently condemn restrictions of compétition, Judge Sanborn says 
(page 74, 7 C. C. A., and page 70, 58 Fed.): 

"But in none of thèse cases were they requlred to hold, and In none of them 
did they hold, as we understand the opinions, when read in relation to the 
facts of the cases, respectively, that every restriction of compétition by con- 
tracts of eompeting dealers or carriers was illégal." 

The learned judge then cites a score of cases in which contracts in 
restriction of compétition are held to be illégal, and sustaining his 
opinion : 

"That it Is not the existence of the restriction of compétition, but the rea- 
sonableness of that restriction, that is the test of the validity of the contracts 
that are claimed to be in restraint of trade," 

This case is followed in Dueber Watch-Case Manufg Co. v. E. 
Howard Watch & Clock Co., 14 C. C. A. 14, 66 Fed. 637: 

"Excessive compétition may sometimes resiilt in actual injury to the public, 
and compétitive contracts to avert Personal niin may be perfectly reasonable. 
It is only when such contracts are publicly oppressive that they become un- 
reasonable, and are condemned as against public polJcy." 

Also, Leslie v. Lorillard, 110 N. Y. 519, 18 N. E. 363, in which the 
court says : 

"It does not thlnlî compétition invariably a public benefaction, for it may 
be carried on to such a degree as to be an evil. It is perfectly legitimate 
to combine capital for ail the mère purposes of trade for which capital may, 
apart from combination, be legitimately used in trade." 

If this right to combine exists, the right to do ordinary business, 
such as flxing priées, changing priées, agreeing on productions, etc., 
must foilow, and ail thèse things constitute the liberty of the citizen. 
The vice of the act in question is that it attempts to prevent too much. 
It does not stop at reasonable limits. It is not content with making 
criminal gênerai restraint of trade, but it makes criminal ail restric- 
tions of trade. It is not content with afflxing penalties to acts or 
contracts which unreasonably restrict compétition; it condemns any 
agreement or arrangement which prevents compétition betweentwoor 
more persons entering into it. It not only prevents competitors from 
oppressing the public by unreasonable agreements as to production 
and priées; it also prevents persons associated in iuterest, joint own- 
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ers and co-partners, from makÎDg anj agreement about their produc- 
tion and priées. It not only prevents persons from using their capi- 
tal, skill, and acts for the purpose of increasing priées; it reaches the 
very acme of absurdity, in preventing persons from uniting their 
capital, skill, and acts for the purpose of reducing priées. The légis- 
lature perhaps had in mind that which might possibly be a means 
of public oppression, to wit, the forced réduction of priées of articles 
which the combination or partnership purehased, but the act does not 
diseriminate between articles purehased and articles sold. And it 
is because it doœ not so diseriminate, because of the want of ordi- 
nary care in studying the meaning of words, that we hâve on the 
statute books of Texas at this close of the nineteenth century, during 
whieh combinations of capital ànd skill hâve cheapened the priée of 
produets to an extent unparalleled in the world's history, an act 
making it a highly pénal offense for two or more persons to unité their 
capital and skill for the purpose of reducing the priée of the produets 
which they undertake to manufacture and sell. 

The next question is, does this act of March 30, 1889, deprive any 
citizen or class of citizens of the equal protection of the law? The 
fourteenth amendment of the constitution, in declaring that no state 
shall deny to any person within its jurisdiction the equal protection 
of the law, imposes a limitation upon the exercise of ail the powers 
of the state which can touch the individual or his property. What- 
ever the state may do, it cannot deprive any one within its jurisdic- 
tion of the equal protection of the laws, and by "equal protection of 
the laws" is meant equal seeurity under them to every one, under 
similar terms, in his life, his liberty, his property, and in the pursuit 
of happiness. It not only implies the right of each to resort, on the 
same terms with others, to the courts of the country for the seeurity 
of his person and property, the prévention and redress of wrongs, and 
the enforeement of contracts, but also his exemption from any greater 
burdens and charges than such as are equally imposed upon ail 
others under like circumstances. This subject of equality before the 
law is a fundamental prineiple of English and American liberty, 
which not only bas been held sacred in ail latter-day constitutions, 
state and fédéral , but the prineiple has been guarded by the courts 
with jealous watchfulness, to see that the citizen may hâve guaran- 
tied to him this inestimable privilège and condition. Barbier v. 
Connolly, 113 U. S. 27, 5 Sup. Ct. 357; Yick Wo v. Hopkins, 118 U. S. 
356, 6 Sup. Ct. 106i; Dent v. West Virginia, 129 U. S. 114, 9 Sup. Ot. 
231; Ex parte Virginia, 100 U. S. 339; Duncan v. Missouri, 152 U. S. 
382, 14 Sup. Ct. 570. The suprême court of the United States, in an 
unanimous opinion on the equality of the citizens, in Dent v. West 
Virginia, above, says: 

"The great purpose of Jie requirement Is to exclude everything arbltrary or 
capridous in législation affecting the rights of the citizen." 

The same court, spealdng through Justice Matthews, in Yick Wo 
V. Hopkins, supra, says: 

"When we eonsider the nature and the theory of our institutions of govern- 
ment, the principles upon which they are supposed to rest, and review the his- 
tory of their development, we are constrained to conclude that they do not 
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mean to leaTe room for the play and action of purely personal and arbltrary 

I>ower." 

And the same court in Barbier v. Connolly put the same thought in 
the following language: 

"Thèse provisions are undoubtedly Intended that there should be no arbltrary 
spoliation of property, but that equal protection and securlty should be glven 
to ail, under llke eircumstances, in the enjoyment of thelr personal and civil 
rlghts; that ail persons should be equally entltled to pursue thelr happiness 
and acquire and enjoy property; that they should hâve like access to the 
courts of the country for the protection of thelr persons and property, the pré- 
vention and redress of wrongs, and the enforcement of contracts; that no im- 
pediment should be interposed to the pursults of any one, except as applled to 
the same pursults by others under like eircumstances; that no greater burdens 
should be laid upon one than are laid upon others In the same oalling and 
condition; and that, In the administration of justice, no différent or higher pun- 
ishment should be imposed upon one than such as is prescrlbed to ail for llke 
offenses." 

We do not mean to say by this that the state of Texas does not 
hâve the povper to prescribe régulations to promote the health, peace, 
morals, éducation, and good order of its people, and to legislate so as 
to increase the industries of the state, develop its resources, and add 
to its wealth and prosperity. From the very necessities of society, lég- 
islation, sometimes of a spécial character, having thèse objects in 
view, must obtain in certain districts; and spécial burdens are 
sometimes necessary for gênerai benefits, such as for supplying wa- 
ter, preventing fires, lighting districts, clearing streets, opening 
parks, and many other objects. As said by the courts, occasions 
for thèse purposes may press with more or less weight on one than 
upon an other; but they are designed not to impose unequal or un- 
necessary restrictions upon any one, but to promote, with as little 
inconvenience as possible, ;he gênerai good. Though, in many re- 
spects, necessarily spécial in their character, thèse, in proper limita- 
tions, do not furnish just grounds of complaint, if they operate 
alike upon ail persons and property under the same eircumstances 
and conditions. This statute under discussion is clearly class légis- 
lation, discriminating against some and favoring others. It is not 
that character of législation which, in carrying out a public pur- 
posie, is limited in its application, and, within the sphère of its 
opération, alïects alike ail persons similarly situated. It may af- 
fect, and does affect, individuals of the same class in an opposite 
way. It favors some individuals of a certain class, and denounces 
other individuals of the same class. This statute exempts no class. 
On the contrary, it seeks to exempt certain classes of property, 
which is carrying the doctrine beyond any case to which we hâve 
had access. Ail property in the state is entitled to equal protec- 
tion, and no spécial property is entitled to, or ought to reçoive, any 
spécial favors. Discrimination may be as potent against the citi- 
zen, in the direction of his property, as if aimed directly against 
himself personally. The right to hold or sell property, and to make 
agreements and contracts concerning it, which may be believed by 
the owner to be for his betterment, is the most essential right of 
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property. With some citizens, this right is taken away; with oth- 
ers, it is encouraged. 

But it is contended upon the part of the state that the act is 
valid in restraint of trade on the ground of public policy ; that com- 
binations in restraint of trade are public acts. An additional rea- 
son against the law in this particular, is that, if that be true, ail of 
the acts in restraint of trade are not public, but many of them are 
private; and, when we look closely to the object of the act, it will 
be seen that the business of the farmer, in growing vegetables, 
grain, cotton, wool, or méat, is no more a private occupation than 
that of the shoemaker, the blacksmith, or the bricklayer. If the 
anti-trust act of 1889, under discussion, applied only to those occu- 
pations where the business implies a trust or public duty, such as 
railways, telegraphs, téléphones, etc., then the argument might be 
plausible that it is not class législation, but such is not the case. 
The penalties are visited not only upon those exercising a public 
trust or duty, but upon the body of private citizenship, composed 
of artisans, mechanics, professional men, traders, and the like, giv- 
ing advantage to certain persons that it refuses to others. Judge 
Simpkins, in the case of Eailway Co. v. Wilson (Tex. App.) 19 S. W. 
913, in discussing this question, said: 

"In those occupations where the business Implies a trust or public duty, the 
govemment has the power to see that the trust is not abused and the duty 
is properly performed. On this prlnciple, statutes hâve been upheld that regu- 
late the charges of rallway companies, elevator, téléphone, telegraph, and other 
companles, hackmen, warehousemen, mills, etc.; but we are aware of no weU- 
considered case on whlch a statute has been upheld that undertook to regu- 
late the dealings between employer and employé." 

The exemption of agricultural products in the hands of the orig- 
inal producer and raiser exempts, upon a rough estimate, four- 
fifths of the people of Texas f rom the opération of this act, because 
four-fifths of the people of Texas are engaged in the business of 
producing and raising agricultural products and live stock. The 
penalties are visited upon the remaining one-âfth of the people, 
without regard to any particular class. This one-flfth comprises 
ail classes and conditions not heretofore exempted. And this in 
the face of the constitutional guaranties, state and fédéral, of per- 
fect equality of the citizen before the law. Even in the matter of 
labor the iniquitous character of the enactment under discussion 
is apparent. This statute makes no exemption of labor, or of the 
products of labor. Under its terms and provisions, the laborer is 
subjected to punishment for doing the very act that the landowner 
or farmer is authorized to do. The original producer, if a farmer, 
has authority to combine to fix priées, restrict trade, build up mo- 
nopolies, while the original producers in other Unes of labor are 
denounced for combining. The agricultural products of the farmer 
are the fruits of his labor, but no more so than the manufactured 
articles of the workingman are the fruits of his labor. The black- 
smith, the carpenter, and ail other artisans purchase their raw ma- 
terial, and the manufactured products constitute the fruits of their 



648 79 FEDERAL REPORTER. 

labor, and upon wbich they must rely for the sustenance of them- 
selves and familles, just as the agricultural products of tlie fariner 
constitute thé fruits of his labor, and upon which he relies for sim- 
ilar purposes; yet the statute prescribes total inequality between 
thèse classes, and encourages the one to build up monopolies, while 
denouncing the others if they make any attempt in the same direc- 
tion; or, to apply the provisions of tiie statute to the matter of 
live stock, from which application this inequality becomes still 
more apparent, the cattle king may raise his thousands of head of 
live stock each year, and, so long as this stock remains in his hands, 
he can combine, not only with his neighbors, but with ail other sim- 
ilar original producers throughout the state of Texas, or even 
throughout the United States, for the purpose of flxing the priées and 
monopolizing markets. Not so, however, with the hands which he 
employs, and which constitute the ordinary labor of the ranch. 
The fruits of the labor of the latter class are his day's work. This 
may be paid him either in money, which he invests in stock, or it 
may be paid him in stock, on shares, or otherwise ; and yet, not be- 
ing the original producer, he is forbidden to make any combination 
of any character whereby the price of the fruits of his labor can be 
pronioted or regulated in any manner whatsoever. Thèse common 
laborers on the ranch can form no agreement among themselves 
whereby they can maintain the priées of their labor, and yet the 
ranch owner can combine with other ranch owners with référence 
to the priées of their products which constitute the fruits of their 
labor. The démonstration can be carried to a further absurdity 
by simply calling attention to the fact that under the terms of the 
statute the farmer or stock raiser may combine with any person, 
flrm, or corporation whatsoever, or any number of them, in respect 
to agricultural products he has produced or the live stock he has 
raised, without f ear of punishment under the law, and yet the party 
or parties with whom he makes such a combination may be held lia- 
ble to ail the penalties denounced against such combinations. Two 
citizens may combine, therefore, for the purpose of flxing priées; 
one, by doing so, committing a crime, and the other, by doing so, 
performing a laudable act. If this is equality before the law, with- 
in the meaning of the constitution, we had better revise the con- 
stitution. AU of the décisions hold that where a distinction is 
necessary in classes of citizens, under the law, in every instance the 
classification must be reasonable. What ground can there be for 
setting aside, as this act has done, four-flfths of the citizens of Tex- 
as as an exempt class from the punishment for felony, because they 
are producing farmers? It is not because of their poverty, for they 
are not poor; and, if some of them are, they do not constitute ail 
of the poor. It is not because of the character and location of 
their occupations. Neither can it be said to be on account of tlio 
lack of intelligence or ability to take care of themselves. It can- 
not be on account of the character of the products they produce, 
for one of the a rowed purposes of the act was to prevent combina- 
tions and injury to the people of the state, and to protect them in 
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their acquirements of the commodities necessary for the enjoynient 
and sustenance of life; and yet the act puts it within the power of 
the men who produce nearly ail of thèse articles to combine and raise 
the price and control it in any way they please. But it is argued 
that, on account of the large district of the country over which they 
are distributed, they cannot combine, and therefore it would hâve 
been useless to include them within the prohibition of the act. 
While there was no évidence before the court on this subject, we 
were asked to take jiidicial notice of the fact. We hardly flnd the 
allégation correct. The Svrine Breeders' Association of the State 
of Texas, the proceedings of whose meetings are published in the 
public press of the country; the enormous wealth of the cattle rais- 
er; the efforts, most energetic, of the cotton growers to limit the 
acreage by a combination with his fellows for the purpose of de- 
creasing the qnantity, and thus raise the price to the consumer, — 
are well known everywhere. But, if it should be true that the pro- 
ducing agriculturalists do not bave the pov?er to combine, what 
reason is that that they should be excluded from the penalty pre- 
scribed for combining? This is a strange proposition indeed; yet 
it is gravely argued in this tribunal by the représentative of the 
State that the principal reason for granting to so large a body of 
citizens absolute immunity from punishment for felony for com- 
bining in restraint of trade is the fact that they are utterly unable 
to avail themselves of the great privilège thus granted. The court 
apprehends that this would not be accepted as a valid reason any- 
where. Nor can it be successfully contended that the proposition 
is correct that the producing agriculturalist is unable to combine, 
nor that he has any privilège or rights on account of his location 
or occupation. We are familiar with the duties of the farmer and 
the cares and trials of his business life, and appreciate highly the 
customary compliments paid by mankind to the rural yeomanry of 
the land. He bas been justly lauded for his integrity, and for the 
independence and importance of his calling. Without the products 
of his toil, people cannot live, nor society endure. Yet what is 
there about it ail to entitle him to the privilège of combining in re- 
straint of trade as to thèse articles he produces, while his neighbors, 
the storekeeper and mechanic, are precluded therefrom, and he him- 
scîf is debarred from engaging with the same exemption from bar- 
tei'ing in the products of his neighbor. If there is any one thing 
évident from a careful study of the act, it is that it is aimed to favor 
the agricultural clcss, and is against the merchant and mechanic, 
and ail the others, without either reason or justice. I apprehend 
that it will not be questioned that the business of merchandising is 
not on.ly legitiraate, but laudable. Millions of people of this and 
other lands hâve made and are making their honest living, and 
millions more are being accommodated and served, thereby. Great 
empires, both ancient and modem, hâve built their strength and 
glory on their trade, and to-day we hâve great arteries of steel 
transportation pulsating across the continent, and white-winged 
fleets of commerce traverse the seas. They not only carry the 
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fruits of the labor of the agriculturalist, but what would he and 
the fruits of his labor be worth without tbem? The merchant, tbe 
manufacturer, the agriculturalist, three great classes of the world, 
each dépendent upon the other, each entitled to the same protection 
before the law, each justly claims alike, under the constitution, the 
right of life, liberty, and property. They constitute one mighty peo- 
ple, citizens of one republic, ail deserving of our care, ail governed 
by the same laws, ■whose rights shall be weighed in the same balance, 
that shall not swerve a hair's breadth in favor of either while being 
held by the blind G-oddess of Justice. Although the reasons alleged 
in support of the act by the state are inapplicable and invalid,and do 
not properly state the purpose for which the act was really passed, 
of course there was a purpose behind so important a pièce of législa- 
tion, — one that formulated the thing and procured its passage. Such 
a purpose is patent upon its face, and is apparent from the history 
of the act. It is a purpose thoroughly appreciated by the court 
and recognized by the public, but it is such a purpose that the con- 
stitution of the United States will not support, nor the courts thereof 
favor. The court can find no better language in this connection — 
almost prophétie in some respects — than that used by Judge Catron, 
of Tennessee, in two early cases, viz. Wally v. Kennedy, 2 Yerg. 555, 
and Vanzant v. Waddel, Id. 270: 

"The rights of every Indivldual must stand or fall by the same rule of law that 
gaverns every other member of the body polltic, or land, under similar clr- 
cumstaDces; and every partial or prlvate law whieh dlrectly proiwses to destroy 
or aflect individual rights, or does the same thing by affording remédies lead- 
ing to similar conséquences, Is unconstltutional and void. Were it otherwise, 
odlous individuals or corporate bodles would be governed by one law; t±ie 
most of the community, and those who made the law, by another; whereas a 
like and gênerai law, affecting the whole community equally, could not hâve 
been passed." "The idea of people, through their représentatives, making 
laws whereby are swept away the life, liberty, and property of one or a few 
citizens, by whieh neither the représentatives nor their other constituents are 
willing to be bound, is too odious to be tolerated In any government where 
freedom bas a name. Such abuses resulted In the adoption of the Magna 
Oharta in Bngland, which is, and for centuries has been, the foundation of 
English liberty. Its Infraction was a leadlng cause why we separated from 
that country, and its value as a fundamental rule for the protection of the 
citizen against législative usurpation was the reason of Its adoption as a part 
of our constitution." 

This law that deprives the citizen of many of his rights of contract, 
and that seeks to divide citizens, not exactly by the calling they f ol- 
low, but by the source of the property they hold, and exempts 80 per 
cent, of them from the penalties it visits upon the remainder, is not 
sustained by any good reason or excuse; is not just; is utterly with- 
out support in law, and can hâve no just purpose; is vicious class 
législation, depriving the citizen of his constitutional right of life, 
liberty, and property without due process of law, contrary to the 
law of the land ; and is therefore declared to be nuU and void. The 
relator is discharged. 
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DURYBA et al. v. NATIONAL STAECH-MANUF'G CO. 

(Circuit Court of Appeals, Second Circuit. February 23, 1897.) 

Trade-Nambs — Unfaib CoMPETrnoN. 

One Duryea and hls brothers were the controUing members of the Glen 
Cove Manufacturing Company, whichi for a long time made and sold starch 
in packages having thereon, in prominent letters, "Duryea's Stareli." A 
picture of the manufacturing buildings, togetber with the name of the 
corporation, also appeared on the packages, and the starch and the corpora- 
tion became Identified with each other. Thereafter the business was sold 
to another corporation, which continued the use of the words and pictures 
with Its own name. Duryea, having subsequently withdrawn from the 
Company, fumlshed capital to his sons, who thereafter procured other starch 
to be made for them, and sold it as "Starch Prepared by Duryea & Co.," 
etc., without any Imitation of labels or packages. Eeld, that this was a 
proper use by Duryea and his sons of thelr own name, and could not be en- 
joined. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

This was a suit in equity by the National Btarch-Manufacturing 
Company against Harry H. Duryea and others to enjoin the use 
of the word "Duryea & Co." in connection with starch sold by de- 
fendants. The circuit court granted an injunction pendente lite, 
and défendants appealed. 

Elihu Eoot and Francis Forbes, for complainant. 
Esek Cowen, for défendants. 

Before WAIiLACE, LACOMBE, and SHIPMAN, Circuit Judges, 
and BEOWN, District Judge. 

SHIPMAN, Circuit Judge. In 1855 Hiram Duryea and his broth- 
ers became the controUing ofiScers and members of a corporation 
located at Glen Cove, Long Island, for the manufacture of edible 
and laundry starch, which continued in active business, under the 
control of the Duryeas, until 1890, and was known during the lat- 
ter part of its history as the Glen Cove Manufacturing Company. 
The products of its extensive factories acquired a high and well- 
known réputation. Upon its packages the name "Duryea's Starch" 
was always prominently printed, generally in connection with ad- 
jectives denoting its quality, as "Duryea's Superior Starch," or "Dur- 
yea's Improved Corn Starch"; and thus "Duryea's Starch" became 
the name by which its products were universally known in the 
Wholesale and retail trade, and by which they were described in 
price lists and by consumers. A picture of the buildings of the 
corporation at Glen Cove, and the name of the Glen Cove Manufac- 
turing Company, as the manufacturer of the starch, also appeared 
upon the package, so that "Duryea's Starch" and the corporation 
became identified with each other. Hiram Duryea had charge of 
the gênerai management of the sale of the company's products from 
about 1857 to 1890, when its entire property, trade-marks, and good 
will were sold to the complainant, the National Starch Manufac- 
turing Company, of which he became the first président. He also 
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entered into an agreement with the new company that during the 
term of five years frora April 12, 1890, he would not permit or 
sufEer his name to be used oi' employed in carrying on or in con- 
nection with the business of manufacturing or selling starch in 
any one of the states which were specifled in the contract, and which 
were, in the main, the Northern states of this country. The com- 
plainant continued to manufacture at Glen Cove, and its packages 
from that factory hâve been and are presented to the public in the 
same dress, and with the same nomenclature and description, ex- 
cept the announcement that they are manufactured by the com- 
plainant, and the product continues to be popularly known as "Dur- 
yea's Starch." On November 1, 1895, two sons of Hiram Duryea 
formed a co-partnership with two former prominent salesmen of 
the Glen Cove Company and also of the complainant, under the 
name of Duryea & Co., for the sale of starch. Hiram Duryea fur- 
nished the capital of the firm, which made a contract with the Sioux 
City Starch Company, of lowa, to furnish it, for three years, starch, 
according to thesamples agreed upon bythe contracting parties. This 
starch the firm of Duryea & Co. bas placed upon the market in pack- 
ages which prominently display the words "Laundry Starch Pre- 
pared by Duryea & Co.," and "Pure Corn Flour Prepared by Duryea 
& Co.," and bave no other symbols of the Glen Cove starch, while 
its labels are strikingly différent. Thèse articles bave been vigor- 
ously pressed upon the market in New York City and elsewhere at 
a price below that of the complainant's starch, and hâve gained a 
place in retail stores, in some of which they bave been sold as "Dur- 
yea's Starch." Before the formation of the firm, its members were 
not manufacturers, but they are said to bave successfully devoted 
time in Sioux City to improvements upon the Sioux City Company's 
former product. Upon the complainant's motion, an injunction pen- 
dente lite against the use of the words "Prepared by Duryea & Co." 
or "Duryea & Go." was granted, and was suspended during the ap- 
peal therefrom. The circuit judge was of opinion that the case 
was a close one, but thought that the affldavits apparently made out 
a case of an intentional and unnecessary use of a defendant's name 
to deprive the complainant of a portion of its trade. 

It cannot be denied that, by continuons and rigbtful use for 40 
years, the name of "Duryea's Starch" had become identiiied witîi 
its "source of manufacture," and that an attempt by persons of the 
name of "Duryea," or of any other name, to put upon the market their 
own product, under the name of "Duryea's Starch," could be sup- 
pressed. Inasmuch as the défendants hâve not called their starch 
by this well-known name, and bave not assimilated the labels upon 
their packages to those long used by the manufacturers at Glen 
Cove, the question is whetber the défendants hâve made such an 
unnecessary and unfair use of tbe name of "Duryea" as to desei've 
the unfavorable criticism of a court of equity. In the récent case 
of Singer Manuf'g Co. v. June Manufg Co., 163 U. S. 169, 10 Sup. 
et. 1002, it is declared by the suprême court to be a well-settled doc- 
trine that: 
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"Every one bas tbe absolute rlght to use his own name honestly !n hîs own 
business, even though he may thereby incidentally interfère with and injure 
tlie business of anotlier baving tbe same name. In sucb case tbe inconveuience 
or loss to wbich tbose having a common rlgbt are eubjected Is dananum absque 
injuria. But, althougb be may tbus use his name, be eannot resort to any 
artifice or to any act calculated to mislead tbe publie as to tbe identity of 
tbe business firm or establishment, or of tbe article produced by them, and 
tbus produce injury to tbe other beyond that whicb résulta from tbe similarity 
of name. Where tbe name is one wbich bas previously thereto come to indi- 
cate tbe source of manufacture of particular déviées, tbe use of sucb name by 
anotber, unaccompanied with any précaution or indication, in itself amounts 
to an artifice calculated to produce tbe déception alluded to In the foregoing 
adjudications." 

If the new ûrm could properly adopt the name of "Duryea & Co.," 
and if sufflcient précautions were taken to show the public that 
the manufacture is net that of the successor of the Glen Cove Man- 
ufacturing Company, the complainant is not entitled to an injunc- 
tion. The flrm consisted of four persons, two of whom were named 
"Duryea," and ail of -whom were without capital, which was fur- 
nished by the father of the two Duryeas, and who had now a right 
to permit his name to be used honestly in the starch business. .Un- 
der this state of facts, the firm was not dealing unfairly with the 
complainant in calling itself "Duryea & Co.," and in omitting to 
add the name of the former salesmen of the complainant. Upon the 
second point, whereas the complainant uses the name "Duryea 
Starch" and the picture of the Glen Cove factories, and said that 
it was the manufacturer, the défendants' packages simply assert 
that the starch which they cantain is prepared by Duryea & Co. 
We think that this is a sufflcient déclaration of the source of the 
manufacture, as distinguished from the well-known source at Glen 
Cove, and that the labels are not objectionable, because, by reason 
of their marked dissimilarity from the complainant's labels, the 
public could not be misled. Upon the whole case, as disclosed by 
the afQdavits, the order oif injunction should be reversed, with costs. 
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OAMPBELL PRINTING-PRBSS & MANUF'G CO. v. MAKDEN et al. 

' (Circuit Court of Appeals, Plrst Circuit. November 10, 1896.) 

Nos. 169, 170. 

Patents— Inpringbment Suit — Sbttlemekt aftbk Interloctitort Dechbe— 
Final Dp;cree. 

An Interlocutory decree for Injunction and an accounting was granted 
under a bill relating to tbe use of a single machine by défendants, wbo 
were not manufacturers, and wbo indicated no disposition to use any other 
infringing machine. Tbereafter, and before final decree, a settlement was 
efCected, wbereby ail damages, profits, and costs were released, and défend- 
ant was licensed to use and sell that machine. This settlement baving beeu 
brought to tbe attention of tbe court imder sucb circumstances that a 
formai pleading of it was waived, it rendered a final decree for a per- 
pétuai injunction, with a provision that it should not apply to the machine 
In question. Held, that this was erroneous, and that tbe bill should hâve 
been dismissed without costs. 
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Appeals from the Circuit Court of tlie United States for the District 
of Massacliusetts. 

Thls was a suit In equlty by the Campbell Prlntlng-Press & Manufacturing 
Company agalnst George A. Marden and others for alleged infrlngement of 
certain patents for web printlng machines. In December, 1894, an interlocu- 
tory decree for an Injunction and account was ordered, the court holding that 
certain clalms of the patents were valld and Infringed, that others were not In- 
fringed, and that one daim of the Stonemetz patent was void for want of 
novelty. 64 Fed. 782. From thls decree both parties appealed, and thereaf ter, 
upon a hearing In this court, the appeal of the défendants was dismissed wlth- 
out préjudice to subséquent proceedlngs in the circuit court or to a subséquent 
appeal, and the appeal of the oomplainant was dismissed, with costs. There- 
after the défendants moved to reopen the decree to amend their answer and 
Introduce further évidence, which motion was granted, the court at the same 
tlme vacating the order for supersedeas, and authorlzing the Issuance of an in- 
junction. 70 Fed. 339. After some further proceedlngs below, a settlement 
was efifected between the parties by the payment of a sum In cash in satis- 
faction of ail profits, damages, and costs, and the granting of a license to de- 
fendant to use and sell the Infringing machine, which was the sole subject of 
the suit. This settlement having been brought to the attention of the court, 
a final decree was entered, December 16, 1895, granting a perpétuai injunctloa 
against the infrlngement of claims 1, 2, and 7 of patent No. 291,521, and the 
tweifth claim of patent No. 376,053. The decree concluded wltb the following 
paragraph: 

"And It appearing to the court that the respondents, since the filing of thls 
blll, to wit, on the 22d day of November, 1895, in considération of the j>ayment 
by them to the complainant of the sum of twenty-flve hundred dollars, bave 
received from the complainant a contract in wrlting, whereby the complainant 
licenses the respondents to use and sell a certain printlng machine, which ma- 
chine is the same by the use of which the respondents herein are adjudged to 
hâve infringed certain clalms of said patents, and also releases any right to 
any money recovery of damages, profits, or costs in this cause, — it Is further 
ordered, adjudged, and decreed that the respondents shall not be held to vlo- 
late the Injunction heretofore In this decree ordered by any use or sale by them 
in the future of the said machine as to which the respondents are so licensed as 
aforesaid, and that the complainant recover no damages or profits from the 
respondents, and that the complainant recover no costs of the respondents." 

From thls decree both parties hâve appealed. 

Frédéric H. Betts, T. H. Alexander, and Arthur E. Dowell, for Geo. 
A. Marden. 

Louis W. Southgate and Frederick P. Fisli, for Campbell Printing- 
Press & Manuf g Go. 

Before COLT and PUTNAM, Circuit Judges, and NELSON, Dis- 
trict Judge. 

COLT, Circuit Judge. Thèse are cross appeals from the décision 
of the circuit court. The défendants below move to dismiss the 
complainant's appeal upon the ground that the cause of action therein 
bas been extinguished by settlement thereof. In the court below the 
défendants were adjudged to hâve infringed the first, second, and 
seventh claims of the Kidder patent, No. ii91,521, issued January 8, 
1884, and the tweifth claim of the Stonemetz patent, No. 376,053, 
issued January 3, 1888. Thèse patents were for improvements in print- 
lng machines. The bill allèges that the défendants, without license 
or right, use, and threaten to continue to use, a single printlng and 
folding machine which contains each and ail of the patented improve- 
ments. The bill was flled July 11, 1892. On November 22, 1895, 
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the complainant granted a license to the défendants. This license 
con tains the following provisions: 

"And whereas, the said Marden & Bowell are desirous of taking a license 
from tte sald CampbeE Printing-Press and Manufaxiturlng Company under 
both of said patents, and are desirous o£ being dlscharged from ail costs of the 
suit brought by the Campbell Printing-Press and Manufacturing Company in 
the circuit court of the United States for the district of Massachusetts against 
them, and are desirous of belng discharged from ail claims for damages, profits, 
or recoverles whatsoever whlch the said Campbell Printing-Press and Manu- 
facturing Company hâve under sald patents against the said Marden & Kowell: 
Now, therefore, to ail whom It may concern, be It Itnown that for and in con- 
sidération of the sum of twenty-five hundred dollars ($2,500) well and truly 
paid by said Marden & Rowell to said Campbell Printing-Press and Manu- 
facturing Company, It does hereby license and empower the said Marden & 
Rowell, or their assigns, to use and sell said prlnting machine, and no other, 
to the fuU end of the terms for whlch sald letters patent are or may be grant- 
ed, the said sum of twenty-five hundred dollars Seing accepted by the sald 
Campbell Printing-Press and Manufacturing Company to cover ail claims what- 
soever for the past use of the machine by any party or parties whatsoever, 
and for ail future use thereof. And the said Campbell Printing-Press and 
Manufacturing Company hereby releases ail claims for costs of said suit that 
they hâve against said Marden & Kowell in the case of the Campbell Printing- 
Press and Manufacturing Company against Marden & Rowell, and ail claims 
for llabilities that sald Campbell Printing-Press and Manufacturing Company 
may hâve against said Marden & Rowell, or their assigns, for the use and sale 
of said machine. This discharge, however, Is not to be understood as extend- 
ing to relieve the Duplex Printing-Press Company, in any manner, from any 
Uablllty for its manufacture and sale of the said machine." 

As this suit was brought against the user of a single machine which 
embodied the patented improvements, and as the complainant, for a 
considération of $2,500, has licensed the défendants to use this ma- 
chine, and has waived damages for past use, and as there is no proof 
that the défendants hâve any intent to purchase any other of the 
alleged infringing machines, we think that the controversy between 
the parties to this suit has been substantially settled, and that, so far 
as this particular controversy is coucerned, there is nothing left for 
the court to détermine. 

Appeals dismissed, without costs to either party in this court 

On Pétition for Eehearing, 
(Mareh 9, 1897.) 

PER CTJRIAM. Thèse cases involve an appeal and a cross appeal, 
or they may be described as cross appeals. The appellees in one ap- 
peal, who were also the appellants in the other, moved to dismiss the 
appeal in which they were the appellees on the ground that the cause 
of action therein had been extinguished by a settlement thereof. On 
opening the record, we found that the cause of action had been so far 
disposed of by an adjustment between the parties that there was no 
substantial question left for this court. This fact, of course, as the 
parties are the same in each, affected one appeal as much as it did 
the other. Consequently we granted the motion in the very terms in 
which it was expressed; and this, if correctly done, necessarily carried 
both appeals. The opinion directing the dismissal of the appeals was 
passed down November 10, 1896. The principles underlying it hâve 
since been reinforced by us in Gamewell Fire-Alarm Tel. Co. v. 
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Municipal Signal Co., 23 C. C. A. 250, 77 Fed. 490. The appellants 
seasonably flled a pétition for a rehearing, claiming that, so far, at 
least, as the appeal taken bj them was concemed, the decree below 
should bave been reversed, and the appeal should not hâve been dis- 
missed. This position involved a clear inconsistency, as the two 
appeals, so far as this matter is concemed, necessarily went hand in 
hand. Howèver, in order to protect ourselves from entering judg- 
ments which may be improper on their face, we were disposed to look 
into their propriety under the actual circumstances of the case, and 
therefore we ordered that ail the parties might be heard by briefs on 
the pétition for a rehearing. Thèse briefs bave been filed and duly 
considered. The adjustment was made after an interlocutory decree 
for an injunction, and for an accounting, on a bill in equity which re- 
lated to the unauthorized use of a patented device in a single machine 
by the respondents below, who were not maniifacturers, and who had 
indicated no disposition to make any use of the device except in that 
machine. It included a license covering the machine, and a release 
of ail damages, profits, and costs in the suit. Consequently, ail con- 
troversy between the parties had ceased; and, if the adjustment had 
been properly pleaded, it is clear that the court below would hâve had 
no occasion to consider the case further, and a final decree against the 
respondents below, whether for an injunction or otherwise, would 
hâve been erroneous. In this respect the case would hâve been essen- 
tially différent from those in which it has been held that infringers 
cannot deprive a patentée of the just fruits of his litigation, including 
an injunction, by ceasing to infringe of their own motion alone. As 
the adjustment was made after an interlocutory decree for an injunc- 
tion and an accounting, it should, in strictness, hâve been brought 
formally to the attention of the court by supplemental proceedings, 
if relied on as a matter of right to bar a final decree. This was not 
done. The record, however, shows that it was incorporated into the 
final decree by the complainant itself, through the draft decree which 
it filed under the rules; and it is plain that its effect was a matter of 
controversy, and, as such, was brought to the attention of the court. 
Ail questions as to the proper method of setting it up were evidently 
waived, and no judgment should hâve been rendered against the re- 
sppndents below. The adjustment satisfied ail costs in the circuit 
court, and, under the circumstances we hâve stated, neither party is 
equitably entitled to any costs on appeal. Tlie judgment on each ap- 
peal must be the same, as we hâve already said. The pétition for a 
rehearing is granted, and, having been fully heard, the judgment here- 
tofore entered is vacated, the decree of the circuit court is reversed, 
and the case is remandéd to that court, with directions to dismiss the 
bill because of accord and satisfaction, and without costs to either 
party in either court. 
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LANNING y. OSBORNE et aL 

EIPPEY V. SAN DIEGO LAND & TOWN OO. et aL 

(Circoilt Court, S. D. Califomia. Mareh 22, 1897.) 

Nos. 671 and 716. 

1. FEDERAL CJODRTS — JURISDICTIONAt, AmOUNT. 

In a suit brought by the rereiver of a water company to establish bis al- 
légea right to fix the rates at which he should furnish to consumers water 
lor irrigation, it is the value of that rlght which constitutes the amount 
in controveray, and not the mère différence between the annual rate con- 
tended for by the défendants and that to which the complainant asserts a 
right. 

2. Same-^Suits by Rkceivers. 

A suit by or against a receiver of a fédéral court in the course of the 
winding up of a corporation is anclllary to the main suit, and is cognizable 
in the same court, regardless of the amount In controversy. 
8. Same— Stay of PKOOEEDiNas in State Codkt. 

The provision of Eev. St. § 720, that no writ of injunction shall be grant- 
ed by any court of the United States to stay proceedings in any state court, 
with a certain exception, relates only to the stay of proceedings begun in 
a State court before any resort to the fédéral court, and does not apply to 
proceedings begun in the state court after the jurisdiction of the fédéral 
court has attached. 
4. Same. 

Where a fédéral court bas talien possession of the property of an in- 
solvent water company by the appointment of a receiver, and the receiver 
has brought suit in that court to test the alleged right of the company to 
fix water rates, the jurisdiction thus acquired cannot be talien away by a 
subséquent suit brought by a consumer of water In a state court to test 
the same question; and such a suit, having been removed to the fédéral 
court, will not be remanded. 

Works & Works, for complainant Lanning. 

Withington & Carter and C. H. Eippey, for complainant Rippey. 

C. H. Rippey, Haines & Ward, and J. S. Chapman, for défendants 
Osborne and others. 

Works & Works and Works & Lee, for défendant San Diego Land 
& Town Co. / 

ROSS, Circuit Judge. The bill in this case, to which there are a 
large number of défendants, was flled January 6, 1896. It allèges, 
among other things: That on the 4th day of September, 1895, the 
complainant was, by an order and decree of the circuit court of the 
United States for the district of Massachusetts, duly made and en- 
tered, appointed receiver of ail of the property of the San Diego Land 
& Town Company, with full power to take possession of and manage, 
operate, and control the same, including the plant and water system 
in the bill mentioned ; and that by an order of this court, duly made 
and entered September 30, 1895, the said flrst-mentioned order. was 
duly conflrmed as to ail property of the said company situated within 
the jurisdiction of this court, including the said water plant and 
System, and that the complainant was by the said last-mentioned 
order duly appointed receiver of the said mentioned property, with 
fuU power and authority to manage and control the same, — by virtue 
79 F.— 42 
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of which orders and decrees the complainant took possession of 
and entered upon and continued tlie management tbereof as such re- 
ceiver. That the San Diego Land & ïown Company, of which the 
complainant is thus the duly appointed and qualified receiver, is a 
corporation duly organized and existing under and by virtue of the 
laws of the state of Kansas, and at the times mentioned in the bill 
was doing business in the state of California, That during ail 
the times mentioned the company was, and still is, the owner of 
valuable water, water rights, réservoirs, and of a pipe System for fur- 
nishing water to consumers for domestic, irrigation, and other pur- 
poses, and of a franchise for the impounding, sale, distribution, and 
disposition of such waters to the défendants and other consumers, 
and to the city of National City, in this state, and its inhabitants, 
ïhat its main réservoir and supply of water is, and was at the times 
mentioned, situated in a small stream called the "Sweetwater River," 
in San Diego county, distant about five miles from National City; 
and that its System of réservoirs, mains, flumes, aqueducts, and pipes 
covers and can supply a limited amount of territory, consisting of cer- 
tain farming lands within and outs'ide of National Qty, and in part 
of the résidence portion of that city. That the company, in pro- 
curing the water and water rights, réservoirs, and distributing 
System owned by it, and in preparing itself to supply consumers 
with water, expended, up to January 1, 1896, |1,022,473.54, which 
was reasonably necessary for those purposes. That by the expendi- 
ture of that sum of money the company procured and owns, subject 
to public use, and the régulation thereof by law, the property men- 
tioned. That the capacity of its réservoir is 6,000,000,000 gallons 
of water. That the défendants are the owners, respectively, of 
tracts of land under the company's water system, most of the défend- 
ants owning and holding small tracts of only a few acres each. That 
each of the défendants has, by purchase or otherwise, become the 
owner of a right to a part of the water appropriated and stored by 
the company necessary to irrigate his tract of land, and is liable to 
pay for the use thereof such rental as the company is entitled to 
charge and collect. That the annual expense of operating and keep- 
ing in repair the réservoir and water system of the company, and of 
furnishing the consumers with water, is, including interest on its 
bonds, and excluding the natural and necessary dépréciation of its 
System, $33,034.99. That in order to pay the company the amount 
of its annual expenses and an income of 6 per cent, on the amount 
actually invested in its water, water rights, and water system up to 
the Ist day of January, 1896, it is necessary that rates for the water 
sold and consumed be so flxed as to realize to the company the sum of 
1119,791.66. That the total amount that was realized by the com- 
pany from sales of water and water rights and from ail other sources 
on account of its business of supplying water to consumers outside 
of the city of National City for the year ending January 1, 1896, was 
about $13,000, and that no more than that sum can probably be real- 
ized for the year ending January 1, 1897, at the rates now prevailing, 
That ail of the mains and pipes of the company and other parts of its 
property used in furnishing water to consumers are périssable prop- 
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erty, and requîre to be replaced at least once in 16 years, and require 
fréquent repairs. That in order to acquire the water and water 
rights and to construct its System of waterworks, the company was 
compelled to and did borrow $300,000, and that it is compelled to pay, 
as interest thereon, $21,000 annually, which sum must be realized 
from the sale of its water, and is a part of its operating expansés. 
That the proportionate share of the revenues of the company that 
should be raised by water rates within the limits of National City, 
as compared with the revenues that should be raised and paid as 
rates by consumers outside of that city, is about one-third. That the 
amount that can be realized from that city and its inhabitants per 
annum from the rates now prevailing under the ordinance estab- 
lished by that municipality is about $10,715, and no more. That the 
value of the water, water rights, réservoirs, franchises, and property 
necessary for the proper opération of the business of the company 
and now held by it is $1,100,000, and that the same is necessary for 
the use of the company in furnishing water to the défendants and 
other consumers. That the city of National City is a municipal 
corporation of the sixth class, organized under the gênerai laws of 
the State of California; and that the rates to be charged for water 
within the city are fixed by its board of trustées, as provided by law. 
That the company commenced to furnish water to consumers in the 
year 1887. That it was then informed by its engineer that its system 
and the supply of water that could be stored thereby would furnish 
water to consumers sufflcient to irrigate 20,000 acres of land, and 
would supply Buch water, in addition thereto, as would be necessary 
for domestic use inside and outside of the city of National City. 
That the company was then unfamiliar with the opération of a plant 
and System of the kind constructed by it, and did not know what the 
cost of operating and maintaining the same would be. That, rely- 
ing upon the report and estimate of its engineer, and believing that 
by flxing and charging an annual rate of $3.50 per acre for irrigation 
it could meet its operating expenses, and pay it some interest on its 
investment, it fixed and established, and has since charged, the rate 
of $3.50 per annum, and no more, until January 1, 1896. That, in- 
stead of being able to supply from its system water sufScient to irri- 
gate 20,000 acres, it has been demonstrated by actual expérience 
that the system will not supply water sufiQcient to irrigate to exceed 
7,000 acres, together with the water demanded for domestic use, and 
probably not to exceed 6,000 acres, although there are about 10,000 
acres under the system susceptible of irrigation. That at the rate 
of $3.50 per acre, if water should be demanded and used upon the 
whole of the lands which the system is able to supply with water, and 
rates are allowed in National City equally high for domestic use and 
irrigation, the company would not be able to pay its operating ex- 
penses and maintain its plant and System ; and that the company has 
been, and still is, under the rates mentioned, losing money every year, 
and its plant and system has been and is gradually going to decay 
from natural dépréciation conséquent upon its use in supplying con- 
sumers vrith water, without any revenue or means being provided for 
replacing the same, whereby the system and the money invested by 
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the Company therein will be wholly lost to it, and ît wîU, if the rate 
of |3.50 per acre be maintained, be compelled to furnish water to 
consumers at an actual and continuai loss. That, in order to pay 
the costs of operating the plant and maintaining the same, and pay 
the Company a reasonable interest on its investment, or a reasonable 
sum for its services in supplying water to the défendants and other 
consumers, it will be necessary for it to charge a rate per acre per 
annum Of not less than $7 for irrigation purposes, which sum is a 
reasonable rate for consumers to pay, and the smallest amount for 
which the Company can furnish the water without loss to it. That 
by the laws of the state of California the board of supervisors may, 
upon the pétition of 25 inhabitants who are taxpayers of the county, 
fix the rate of yearly rental to be collected by the company, but no 
such pétition has ever been presented, or rates fixed, in the case of the 
company. That, for the reasons stated, the company gave notice 
to the défendants that on January 1, 1896, it would establish a rental 
of f 7 per acre per annum for water supplled to their, and each of 
their, lands for irrigation, and that from and after that date they, and 
each of them, would be required to pay that sum for the irrigation 
of their, and each of their, lands, and that the receiver, after his ap- 
pointment, and before the date mentioned, gave a similar notice. 
That the défendants, and each of them, refused to pay the rate of |7 
per acre, and maintained that neither the company nor the receiver 
has any légal right to increase the amount of rental to be paid by 
them, or any of them, and that the rate of $3.50, established and col- 
lected by the company, must be and remain the established rate of 
rental until a rate is established by the board of supervisors of the 
county in which the plant is situated. That an increase of the rate 
ia absolutely necessary to enable the receiver to maintain and oper- 
ate the plant and pay the expenses of its maintenance and opération, 
as he is required by law to do. That, in order to enforce the pay- 
ment of the rate so fixed, the receiver caused the water to be shut oiï 
from the premises of the défendants, and each of them, until such rates 
are paid, and that the défendants threatened to, and will, unless 
restrained from so doing by this court, commence suit» in the su- 
perior court of the county of San Diego, state of California, to com- 
pel the receiver to turn on and furnish water to their lands without 
the payment of $7 per acre rental, on the ground that they are en- 
titled to the use of the water for 13.50 per acre, and for damages for 
cutting oflf the said supply of water. That the rights of the défend- 
ants are the same, and the détermination of the question of the right 
of the company and of the receiver to increase the rate of rental to 
be charged and collected affects ail of the défendants in the same 
way and to the same extent, except that the quantity of land owned 
by the several défendants is différent. That the bringing of such 
suits by the défendants separately will involve the company, the re- 
ceiver, and the défendants in a multiplicity of suits, and put them. 
and each of them, to great and unnecessary cost and expense, and 
seriously hinder the receiver in the proper opération and manage- 
ment of the property of the company and the settlement of its out- 
standing debts, liabilities, and obligations, while ail of the questions 
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involved in such litigation, and the rights of ail of the parties in 
interest, can be better settled and determined in one suit, and vexa- 
tions litigation and unnecessary expense and conséquent unnecessary 
interférence with the receiver's management and control of the prop- 
erty and business of the company be thereby avoided. That the pro- 
posed increase in rates will add to the revenue and earnings of the 
Company from the sale and dit'tribution of the vf&tev from its System, 
with the amount of land now under irrigation, not less than f 14,000 
per annum, and upon the whole of the lands that can be irrigated 
under the System of the company not less than |21,000 per annum. 

The prayer of the bill is that the défendants, and each of them, 
be enjoined from prosecuting, in the state courts or elsewhere, sep- 
arate actions against the receiver or the company growing out of 
the matters alleged; that the défendants, and each of them, be 
required to appear in this suit, and set up any claims they may 
hâve against the right of the receiver or the company to increase 
the rate for water so furnished; and that it be flnally decreed by 
the court that the receiver and the company hâve the right to in- 
crease the rate to any reasonable sum, and that the sum of |7 per acre 
per annum is a reasonable rental to be charged for irrigation; and 
that the défendants, and each of them, be required to pay that rate as 
a condition upon which water shall be furnished them ; and for such 
other and f urther relief as the nature of the case may demand. 

In due time the défendants flled an answer to the bill, in which 
they set up varions grounds upon which they claimed that the San 
Diego Land & Town Company and its receiver became legally and 
equitably bound to supply them, respectively, for ail time, with water 
for irrigation at the rate of |3.50 per acre per annum, exceptions 
to which answer, flled by the complainant, were sustained by the 
court for reasons given in an opinion flled at the time, and reported 
in Lanning v. Osborne, 76 Fed. 319. Subsequentiy the défendants 
flled an amended answer, to which exceptions for insuificiency and 
impertinence were also flled by the complainant. Upon the hear- 
ing of thèse exceptions the counsel for the défendants strenuously 
objected to the jurisdiction of the court; but, after careful consid- 
ération, I am unable to see the least ground for their contention. 
But for the high character of the counsel, and for the earnestness 
with which they press the point, I should be disposed to think it 
little less than absurd to say that the subject-matter of the contro- 
versy between the complainant and the respective défendants is the 
sum of 13.50,- — the mère difiEerence between the annual rate con- 
tended for by the défendants and that to which the complainant as- 
serts a right. The real subject of the controversy is the asserted 
right on the part of the land and town company to establish the 
rates at M'hich it will furnish water to the défendants for the pur- 
pose of irrigation, in the absence of any action on the part of the 
board of supervisors of the county. The establishment of that 
right, denied by the défendants, is the principal object of the bill, 
and it is the value of that right which constitutes the amount in 
controversy. Railway Co. v. Kuteman, 4 O. C. A. 503, 54 Fed. 547; 
Fost. Fed. Prac. § 16; Stinson v. Dousman, 20 How. 461; Bailroad 
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Co. V. Ward, 2 Black, 485. The bill shows the Talue of that right 
to be more than |2,000. But, independently of this considération, 
when a court of equity appoints a receiver to take possession of 
and hold the property of a corporation, that court "assumes the ad- 
ministration of the estate; the possession of the receiver is the 
possession of the court; and the court itself holds and administers 
the estate, through the receiver as its officer, for the benefit of 
those whom the court shall ultimately adjudge to be entitled to it." 
Porter v. Sabin, 149 U. S. 473, 479, 13 Sup. Ot. 1008. In such a case, 
said the suprême court in White v. Ewing, 159 U. S. 36, 39, 15 Sup. 
et. 1018, 1019, "any suit by or against such receiver, in the course 
of the winding up of such corporation, whether for the collection of 
its assets or for the défense of its property rights, must be regarded 
as ancillary to the main suit, and as cognizable in the circuit court, 
regardless either of the citizenship of the parties or of the amount 
in controversy." See, also, Priée v. Abbott, 17 Fed. 506; Armstrong 
V. Trautman, 36 Fed. 275. Moreover, it would not be difQcult, I 
think, to maintain the jurisdiction of this court upon the ground 
that one of the objects of the bill is to prevent a multiplicity of 
suits alleged to be threatened by the défendants against the re- 
ceiver in respect to the property in his hands as the ofiflcer of this 
court. The provisions of section 720 of the Revised Statutes, which 
are the same as section 5 of the act of congress of March 2, 1793, 
to the effect that no writ of injunction shall be granted by any 
court of the United States to stay proceedings in any court of a 
State, with a certain exception, not necessary to be mentioned, re- 
late only to the stay of proceedings begun in the courts of a state 
before any resort to the United States court. ïn Fisk v. Railway 
Co., 10 Blatchf. 520, Fed. Cas. No. 4,830, Judge Blatchford said: 

"The provision of section 5 of the act of March 2, 1793, that a wrlt of In- 
junotion shall not be granted to stay proceedings In any court of a state, 
bas never been held to hâve, and cannot properly be construed to hâve, any 
application except to proceedings commenced In a state court before the pro- 
ceedings are commenced in the fédéral court; otherwise, after suit broug'ht 
in a fédéral court, a party défendant could, by resorting to a suit in a state 
court, defeat, In many ways, the effective jurisdiction and action of the féd- 
éral court after it had obtained full jurisdietlon of person and subjefit- 
matter. Moreover, the provision of the act of 1793 (now section 720, Rev. St.) 
must be construed in connection wlth the provision of section 14 of the 
act of September 24, 1789, thart: the fédéral courts shall hâve power to issue 
ail writs which may be necessary for thie exercise of thelr respective juris- 
dlctlons. 1 Stat 81, 82." Eev. St. U. S. § 716. 

See, also, Dietzsch v. Huidekoper, 103 U. S. 494; French v. Hay, 
22 Wall. 250; Sharon v. Terry, 36 Fed. 365. 

As said by the circuit court of appeals in Railway Co. t. Kute- 
raan, supra: 

"When the United States courts acquire jurisdiction of the parties and of 
the subject-matter, so far as acquired, the jurisdiction is complète. 'ïhere 
is not, in our System, anrthiug so unseemly as rlvalry and contention be- 
tween the courts of the siate and the courts of the United States' (Sharon 
V. Terry, supra) ; and in a case where the circuit court would hâve jurisdic- 
tion to enjoin a party from brlnging a multiplicity of suits which he was 
threatenlng to bring in the United States courts, and should exercise that 
jurisdiction, It is manifest how Inadéquate the relief would be if the party 
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enjolned was left free to rnsUtute proceedings on the same cause of action 
In a State court having concurrent jurisdictioii. It seems clear to us that 
no such élément of weakness afliects tbe jurisdlctlon of the United States 
courts; that In a proper case for injunctlon, of which, by reason of the sub- 
ject-matter or of the cltizenship of the parties, the United States courts 
hâve jurlsdiotion, the injunetion may Issue, and wlll be effectuai to prevent 
the Institution of a multipllcity of sults, or of any suit, In any other court; 
and that there is drawn to the court, otherwlse properly issulng the injune- 
tion, the considération of and jurlsdiction over the whole subject-matter on 
account of which or out of which said sults are apprehended." 

Upon the merits, it is sufflcient to say that the views expressed 
by this court when considering the exceptions to the original an- 
swer (of the correctness of which I hâve no doubt), applied to the 
amended answer, show its insufficiency also as a défense to the bill, 
unless it be that an act passed at the présent session of the lég- 
islature of California, and which has been called to the attention of 
this court in another case pending herein, works a change in the 
law as already declared. That statute is said to hâve been signed 
by the governor on the 3d day of March, 1897, and to be in thèse 
words : 

"An act to amend an act entitled 'An act to regulate and control the sale, 
rental, and distribution of appropriated water in this state, other than in 
any city, city and county, or town tïïerein, and to secure the rights of 
way for the conveyance of such water to the place of use,' approved 
March 12, 1885, by insertlng a new section therein, relatlng to contracta 
for the sale, rental, and distribution of water, and the sale or rental of 
easements and servitudes of the right to the flow and use of water. 
"The people of the state of Callfomla, represented In the senate and as- 
sembly, do enact as foUows: 

"Section 1. ïhe act entitled 'An act to regulate and control the sale, rental, 
and distribution of appropriated water in tlids state, other than in any city, 
city and county, or town therein, and to secure the rights of way for the 
conveyance of such water to the place of use,' approved March twelfth, 
eighteen hundred and elgbty-five, is hereby amended by Inserting therein a 
new section, to be numbered section eleven and one half thereof, as follows: 
"Section lli^. Notbing In this act eontalned shall be eonstrued to prohibit 
or Invalidate any contract already made, or which shall hereafter be made, 
by or wlth any of the persons, companies, associations, or corporations 
described in section two of this act, relatl/ig to the sale, rental, or distribu- 
tion of water, or to the sale or rental ot easements and servitudes ci the 
right to the flow and use of water; nop to prohibit or interfère with the vest- 
ing of righits under any such contract. 

"Sec. 2. This act shall take effect immediately, and be in force from and 
after its passage." 

Upon the question as to what estent, if at ail, this late statute 
affects the rights of the parties to this suit, they should be heard, 
and upon that question the respective parties will be further heard 
on the merits of the case. 

In the amended answer, ail of the défendants, except G. H. Rip- 
pey and M. L. Ward, having made admissions similar to those con- 
tained in the original answer in regard to their respective owner- 
ship of the lands for which the land and town company and its re- 
ceiver had furnished them with water, as alleged in the bill, and 
the défendants Rippey and Ward having in the original answer ad- 
mitted their respective ownership of the tracts of land now claimed 
to belong to their respective wives, the counsel for the complainant. 
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upon notice given, at the time the exceptions to tlie amended an- 
swer came on for liearing, asked leave to make Mrs. Eippey and 
Mrs. Ward parties défendant, which leave I am of opinion should 
be granted. 
In Wliite V. Ewing, supra, the conrt said : 

"Indeed, It was conceded that where an Insolvent corporation is placed in 
the hands of a receiver ot the circuit court, such appolntment draws to the 
jurlsdictlon of that court the control of its assets se far as persons having 
daims to partleipate In the distribution of such assets are conoerned, and 
that parties must go into that court in order to assert th«ir rights, prove 
thelr demands, and receive whatever may be due tliem, or their share or in- 
terest In the estate. But it Is Insisted that there is a distinction between 
cases where parties are brought before the court for the purpose of the pay- 
ment to them of claims they may hold against the estate and cases where 
it Is sought to recover of them claims which the receiver insists they owe 
the estate; that the receiver stands In the shoes of the company, and has 
no higher rlgtiits than the corporation, and, having sued for less than. the 
jurisdictional amounts, that as to them the cases must be dismissed. This 
position is entirely correct, so far as the right of the reoeiver to recover upon 
the merits Is eoncerned; but it has no bearing whatever upon the question of 
the jurisdiction of the court to pass upon such merits. * * * The court 
proceeds upon Its own authority to coUect the assets of an estate with the 
administration of which it is charged; and, if the receiver in such cases ap- 
pears as a party to the suit, It Is only because he represents the court in its 
inhérent power to wind up thie estate of an insolvent corporation over which 
it has by an original bill obtained jurisdiction. In this particular the juris- 
diction of the circuit court does not materially difCer from that of the district 
court In bankruptcy, the right of which to collect the assets of a banlvrupt 
estate we do not understand ever to hâve been doubted. There Is just as 
much reasoD for qnestioning the jurisdiction of the court in this case upon 
the ground of the want of diverse citizenshlp as upon the ground that the 
requlsite amount is not Involved." 

What has been said above, applied to the motion made at the 
time of the hearings above considered to remand the suit brought 
in the superior court of San Diego county by Mrs. Bippey against 
the receiver and others, after the commencement of the présent suit, 
to test the samè questions, and by that court transferred to this 
court, makes it proper to deny the motion. The taking possession 
by this court of the property of the insolvent corporation, and the 
subséquent suit by its oflBcer to enforce the alleged rights of that 
corporation, draws to the jurisdiction of this court the entire sub- 
ject-matter, which cannot be taken away or interfered with by any 
subséquent suit in any^other court. 

Orders will be enteréd: (1) Granting the complainant's motion 
for leave to make Virginia Eippey and Ella B. Ward parties de- 
fendant; (2) denying the motion to remand to the state court the 
suit entitled "Virginia Eippey vs. San Diego Land and Town Com- 
pany et al." ; and (3) restoring the case to the calendar for f urther 
hearing in respect to the effect upon the merits of the case of the 
act above referred to, passed at the présent session of the législa- 
ture of California. 
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WARD V. SAN DIEGO LAND & TOWN CO. et al. 
(Oii-cuit Court, S. D. Califomia. March 22, 1897.) 

1. Parties— Suit by Ebcbiver. 

Where the reoeiver of the property of a water company appointée! by a 
fédéral court brought suit in the same court to establish liis alleged right 
to flx tlie rates at wliich lie should fumisb water for Irrigation to takers 
of tlie water from the System, ail of such consumers were proper and nec- 
essary parties. 

8. Rbmovai, of Causes. 

The pétition of the défendant for removal of a cause from a state court 
being denied, he loses none of his rights by contesting in that court the 
suit on its merits. 

8. Fédérai. Courts— Restrainino Prosecutioît op Suit in State Court. 

A fédéral court having acquired jurisdictlon of the property of a water 
Company by the appointment of a receiver, who bas brought suit in the 
same court to establish his alleged right to fix the rates at which he shaLl 
furnish water for irrigation to talîers of the water from the System, that 
court will not permit any party or counsel to proceed in a state court to 
test the receiver's right to flx rates, as such a suit may resuit in a judg- 
ment directing the receiver to administer the property ccntrary to the or- 
ders and deerees of the court whose receiver he is. 

Ella B. Ward brought a suit in equity in the superior court of 
San Diego county, Cal., against the San Diego Land & Town Com- 
pany and others, and the défendants made a motion to transfer to 
the United States circuit court for the Southern district of Oali- 
f ornia, which was denied. Thereupon a certifled copy of the record 
was entered in the United States circuit court, and a motion was 
then made by the complainant to remand to the state court, and by 
défendants to restrain the complainant and each of her attorneys 
from the further prosecution of the suit in the state court 

Haines & Ward, for complainant. 

Works & Works and Works & Lee, for défendants. 

EOSS, Circuit Judge. A suit precisely similar to that above 
entitled, brought by Virginia Rippey against the same défendants 
in the superior court of San Diego county, Cal., was by that court 
transferred to this court on the motion of the receiver of the prop- 
erty of the San Diego Land & Town Company, appointed by this 
court September 30, 1895. The suit by Mrs. Eippey was brought 
in the state court to test the same questions involved in a suit 
iirst instituted in this court by its receiver, to which C. H. Eippey, 
the husband of Virginia Rippey, was made a party défendant as 
the owner and irrigator of the land to which Mrs. Rippey now as- 
serts title. The suit by the receiver was commenced in this court 
on the 6th day of January, 1896. The précise nature of that suit 
is fully stated in the opinion just filed therein, granting, among 
other things, the complainant's motion to make Virginia Rippey, 
wife of C. H. Eippey, and Ella B. Ward, wife of M. L. Ward, de- 
fendants thereto, and also denying the motion made on behalf of 
Mrs. Rippey to remand her suit to the state court from which it 
was brought. 79 Fed. 657. In the subséquent suit brought by 
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Mrs. Ward in the same state court against the same défendants 
that were made défendants by Mrs. Rippey, to test the identical 
questions originally presented by the suit first brought in this court 
by its receiTer, and afterwards by the suit brought in the sope- 
rior court of San Diego county by Mrs. Eippey against him and oth- 
ers, the state court changed its opinion, and denied a motion for 
the transfer of the suit to this court, made by its receiver, in ail 
respects similar to the motion made by him for the transfer to this 
court of the suit of Mrs. Bippey, which motion had been by the 
same state court granted. 

As will be seen from the opinions heretofore flled by this court, 
the real subject of controversy between the parties to ail of thèse 
suits is the asserted right on the part of the San Diego Laud & 
Town Company, a Kansas corporation, to establish the rates at 
which it will furnish water to consumers for the purpose of irri- 
gation, in the absence of any action on the part of the board of 
supervisors of the county in which the property is situated. Prior 
to the bringing in the state court of either the suit of Mrs. Bippey 
or of Mrs- Ward, to wit, on the 14th of September, 1896, this court, 
in an opinion filed at the time, and reported in 76 Fed. 319 (Lan- 
ning V. Osborne), sustained that asserted right by the receiver of 
the property of the land and town company. In the subséquent 
suit brought by Mrs. Ward in the superior court of San Diego 
county against the land and town company, the receiver, and one 
of his employés in the distribution of the water, that court, on 
demurrer flled by the défendants to the bill, held directly contrary 
to the prior ruling of this court upon the same question, and to 
the effect that the receiver of this court, in the management and 
oontrol of the property of the land and town company, which passed 
into the hands and administration of this court long prior to the 
institution of Mrs. Ward's suit, is legally and equitably bound to 
furnish Mrs. Ward with water from the land and town company's 
water System, for irrigation, at the annual raté of $3.50 per acre. 
• It may be that the superior court of San Diego county is entirely 
right in its views in respect to the légal and équitable rights of the 
respective parties to the controversy, and that this court, in its 
previous ruling in respect to the same questions, was entirely 
wrong. If so, there is an easy and an appropriate way, by appeal, 
for the correction of any error into which this court may hâve fallen, 
or may fall, in the administration of the property with which it is 
charged, and in respect to the rights of any and ail persons thereto 
or therein. While it always has been, and always will be, the 
purpose and désire of this court not to assume or draw to itself 
jurisdiction over any subject-matter or party not clearly withln 
its jurisdiction, it can never hesitate to assert and maintain its 
rightful and proper jurisdiction over either subject-matter or par- 
ties. Conflicts between courts of co-ordinate jurisdiction, under 
our mixed System of government, may easily occur by a failure 
on the part of either court to carefuUy observe the line of demarka- 
tion; but care on the part of each will always avoid such conflicts, 
which are so unseemly, and always so much to be regretted. The 
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moving papers in the présent case show that in a suit regularly 
instituted in this court against the San Diego Land & ïown Com- 
pany, a Kansas corporation, this court, in the exercise of its equity 
powers, appointed a receiver of the property of the land and town 
Company, who thereafter qualifled, and took the property into his 
possession. This court thereupon became charged, through its 
receiver, with the administration of the property for the beneflt of 
whomsoever might be ultimately adjudged to be the owner or own- 
ers thereof, and in accordance, of course, with the rights of any 
and ail third parties. Subsequently, to wit, on the 6th day of 
January, 1896, and in the due course of the administration of the 
property, the receiver commenced suit in this court against a large 
number of persons as takers and consumers of water from the 
vyater System of the insolvent corporation, constituting the prop- 
erty in his hands, primarily to establish the asserted right on the 
part of the land and town company to flx the rates at which such 
water should be furnished the consumers, in the absence of any ac- 
tion on the part of the board of supervisors of the county in which 
the property is situated. Among the défendants to that suit was 
M. L. Ward, the husband of Ella B. Ward ; and the affldavit upon 
which one of the présent motions is in part based states that he 
was made a party défendant thereto, instead of his wife, Ella B. 
Ward, upon the supposition that he was the owner of the land to 
which his wife now allèges title, such supposition being based 
upon the alleged fact that the land and town company flrst, and 
afterwards the receiver of its property, always furnished water 
for the irrigation of that iand upon applications therefor made 
by and in the name of M. L. Ward. And the pleadings in the suit 
brought in this court by the receiver, to which M. L. Ward was 
made a party défendant, show that he appeared by one, at least, 
of the same attorneys who represented the other défendants to the 
suit, and who afterwards brought the suit for Mrs. Ward in the 
state court, and who appears for her on the pending motions; and 
in his original answer to the bill in that suit admitted his owner- 
ship of the land to which Mrs. Ward now asserts title. for the irri- 
gation of which he, in the original answer to that bill, and she in 
her subséquent suit, claimed that the land and town company 
and its receiver are legally and equitably bound to furnish water 
at the annual rate of $3.50 per acre. A bare statement of the 
facts is enough to show that Mrs. Ward was, after the assertion 
of her claim, properly made a party défendant to the suit brought 
by the receiver; for, the court being engaged in administering the 
property through a receiver duly appointed, and that receiver hav- 
ing brought suit in the same court to establish his alleged right to 
flx the rates at which he should furnish water for irrigation to 
takers and consumers of the water from the system, ail of such 
consumers were manifestly proper, and, in order to prevent a mul- 
tiplicity of suits, necessary. parties. It is not necessary to refer 
to the numerous cases cited by counsel in which it has been held 
by the suprême court that where a state court wrongfully refuses 
to give up its jurisdiction on a proper pétition for removal, sup- 
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plemented by the filing of a proper bond, and forces tùe petition- 
ing party to trial, the error, if not corrected on appeal to the su- 
prême court of the state, may be ultimately corrected by writ of 
error from the suprême court of the United States. Such cases 
hâve no application to a case where property bas first lawfully 
corne into the possession of a court of compétent jurisdiction, the 
proper administration of which requires that court to exercise its 
powers of protection. In cases of the latter character, of which 
the présent is one, the court first acquiring jurisdiction will pro- 
tect its possession and control, not only agaiust parties, but against 
any and ail other courts. This doctrine is flrmly established. 
Moran t. Sturges, 154 U. S. 236, 14 Sup. Ct. 1019, and cases there 
cited. The fact brought to the attention of this court by counsel 
for Mrs. Ward that, after the déniai by the state court of the re- 
ceiver's pétition for the removal of that suit to this court, and after 
the overruling by the state court of the démarrer to the bill in 
that suit, the receiver flled in the state court a cross bill, making 
défendants thereto ail of the parties whom he had made défendants 
to his bill in this court, and in which cross bill he alleged the same 
rights asserted by him in the bill in this court, is unimportant. 
His pétition for removal being denied, he loses none of his rights 
by contesting in the state court the suit on its merits. Railway 
Co.v. Koontz, 104 U. S. 5, 14, and cases there cited. But such a 
contest is necessarily at the cost of the property being administered 
by this court through its receiver, and of which this court acquired 
jurisdiction long before Mrs. Ward commenced her suit in the su- 
perior court of San Diego county. And, uuless the motion hère 
made for an order restraining Mrs. Ward and her attorneys from 
proceeding with that suit in the superior court of San Diego county 
is granted, not only will the property in the possession and con- 
trol of this court be called on to pay those costs, but that court, 
if it should, upon the trial of the merits of the case, adhère to its 
ruling when considering the demurrer to the bill, will enter a de- 
cree requiring the receiver 'of this court to f urnish, of the property 
in the custody and under the management' of this court, certain 
water to Mrs. Ward for the irrigation of her land at the rate of 
13.50 per acre per annum; whereas, prier to the bringing of Mrs. 
Ward's suit, in a suit regularly instituted by the receiver of this 
court to test the question, in which suit the question was by one, 
at least, of the same counsel who appear in the state court, as well 
as in this court, for Mrs. Ward, elaborately argued and carefully 
and fully considered, this court decided that the receiver, in the 
absence of action by the board of supervisors of the county in 
which the property in question is situated, is entitled to fix the 
rates at which he shall furnish water for irrigation to ail consumers 
under the System. The logical resuit of such conflicting décisions 
is too obvious to be dwelt upon. No argument is necessary to sup- 
port the position that the court first acquiring jurisdiction of the 
property in question, and engaged in administering it through a 
receiver duly appointed and qualifled, will not permit any parîy 
or counsel to proceed in any other court for the purpose of obtain- 
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ing a judgment directing such receiver to adininister the property 
contrary to the orders and decrees of tlie court whose receiver he is. 

I see nothing of merit in the suggestion of counsel for Mrs. Ward 
that this court, in the administration of the property in question 
through its receiver, is undertaliing to exercise a part of the public 
powers of the state of Oalifornia. That the property in question, 
in the hands of the receiver, as well as when operated by the San 
Diego Land & Tov^n Company, is, and was then, charged with a 
public use, is, I think, made sufflciently plain in the opinion of the 
court rendered in the case entitled Lanning v. Osborne, 76 Ped. 
319. The court administering the property administers it subject 
to that use, and in accordance vfith the laws of the state regulating 
it, just as it administers, through a receiver, the property of a 
railroad or other public or quasi public corporation whose prop- 
erty is subject to such a use, and to régulation by the state. For 
errors, if any, committed by the court in the administration of such 
property, aggrieved parties hâve appropriate remédies by resort to 
superior courts. 

The motion made on behalf of Ella B. Ward to this court, where 
a certifled copy of the record of her suit in the state court to and 
including the proceedings on the pétition for removal was entered 
December 18, 1896, to remand it to the state court, is denied, and 
an order will be entered restraining her and each of her attorneys 
from the further prosecution of that suit in the superior court of 
San Diego county, Cal., until the further order of this court. 



YOUNGSTOWN COKE CO., Limited, y. ANDREWS BROS. CO. 
^Circuit Court, N. D. Oliio, E. D. April 14, 1897.) 

No. 5,284. 

FEDERAI, COtJRTS — DiVEBSB ClTIZEKSHIP — QuASI CoRPOEATrONS. 

Limited partnersliip associations, unaer tlie laws of Peansylvanla, which 
are governed by managers or directors, and may sue and be sued by tlieir 
association names, hâve ail the essential eliaracteristics of corporations, 
and may sue in a fédéral court of another state, irrespective of the citi- 
zenshlp of their individual members. 

This was an action at law brought by the Youngstown Coke 
Company, Limited, against the Andrews Bros. Company. On mo- 
tion for a new trial. 

White, Johnson, McCreslin & Cannon, for plaintifiC. 
Thos. W. Sanderson and L. A. Eussell, |or défendant 

SAGE, District Judge. Upon the trial, the intervention of a 
jury having been waived, and the action submitted to the court, 
a judgment was directed in favor of the plaintifE for the sum of 
19,519.16. The défendant now moves for a new trial. 

The plaintiff is a limited partnership association, under the laws 
of Pennsylvania. By article 16, § 13, of the constitution of that 
state, the term "corporation," as used in the article, is to be con- 
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strued as including ail joint-stock companles or associations hav- 
ing any of the powers or privilèges of corporations not possessed 
by individuals or partnerships. The status of such associations 
bas been repeatedly passed upon by the suprême court of Penn- 
sylvania. 

In Coal Co. v. Rogers, 108 Pa. St. 150, the plaintifE being a part- 
nership association, limited, Ghief Justice Mercur, delivering the 
opinion of the court, declared that, although such an association 
had many of the characteristics of a corporation, it was not tech- 
nically a corporation; It could sue and be sued in its association 
name only. Its capital was alone liable for its debts. The omis- 
sion of the word "Limited" misi-ht make each person participating 
in the association personally liable for any indebtedness arising in 
the transaction of its business. There is a provision of the a«t 
under which such an association is organized for winding up its 
business and for the distribution of its property. He says: 

"It may not be improper to call such an association a quasi corporation. If 
not a corporation, it is a persan. It is eitlier a natural or artlfieial person. 
There is no intermediate place for it to occupy, no other name for it to bear. 
It cannot daim an existence wlilch exempts It from ail liabilities Imposed on 
either class of persons." 

The question in that case was whether the association was lia- 
ble upon an action of trespass, and the holding aiHrmed the lia- 
bility. 

The same court, in Hill v. Stetler, 127 Pa. St. 145, 13 Atl. 306, 
and 17 Atl. 887, held that a limited partnership organized under 
the act of 1874 was a joint-stock association, "having some of the 
characteristics of a partnership, and some of a corporation." In 
Pennsylvania the law provides for limited partnerships, and for 
limited partnership associations. The plaintifE in that case was 
a limited partnership. In this case the plaintiff is a limited part- 
nership association. 

In MacGeorge v. Manufacturing Co., 141 Pa. St. 575, 21 Atl. 
671, the judge below held that: 

"The points of similarity between partnership associations, limited, and 
corporations, are that both are permitted to hâve, and attest some of their 
acts by, a seal; are govemed by managers or directors; may sue and be 
Bued by their association or corporation name; and the members or stock- 
holders are not liable individually for the debts of the concern, as gênerai 
partners are. The chief point of différence between them is that, while a 
corporation cannot refuse to permit a transfer on its books of shares of its 
stock to any purchaser thereof, a partnership association, limited, can, except 
aocording to its mies." 

The judgment below was affirmed by a per curiam opinion, in 
which the point above stated was not discussed. 

In Stevens v. Bail Club, 142 Pa. St. 52, 21 Atl. 797, said de- 
fendant being an association organized under the act of 1874 pro- 
viding for the création of limited partnerships, it was held that 
the club was a quasi corporation. 

The court, in Laflin & Eand Co. v. Steytler, 146 Pa. St. 439, 23 
Atl. 215, reviewed the course of législation with référence to lim- 
ited partnership associations, and arrived at the conclusion that 
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the act of 1874 with référence to the formation of such associa- 
tions, under which the défendants in that case were organized, 
created a new kind of artiflcial persons, "standing between a limited 
partnership, as previously known, and a corporation, and partak- 
ing of the attributes of each." 

In Whitney v. Backus, 149 Pa. St. 29, 24 Atl. 51, the action was 
in trespass quare clausum fregit against the members of the Penn 
Lnmber Company, Limited. The summons was served personally 
npon each of the members. They ail pleaded not guilty, and lib- 
erum tenementum. The court held that the company was liable 
for the tortious acts which it expressly or impliedly authorized, but 
that its members and oflBcers were not personally responsible for 
such acts, unless they participated in them. The court said that 
such an association had many of the qualities of a corporation: 

"It bas an association name, in which It must sue and be sued, and take, 
hold, and convey the real estate purchased and sold by It. Its opérations are 
carried on through olflcers or agents, and It Is responsible for thelr torts com- 
mltted wlthin the scope of thelr employment, and In the prosecutlon of Its busi- 
ness. The liabUltîes of Its members for Its acts and engagements are limited 
ro thelr contributions or subscrlptions to Its capital, and thelr Interests in It 
are Personal estate. Unllke an ordlnary partnership, and unlike a corpora- 
tion, It Is an artlfidal person, and survives the death of a member, or a sale 
of hls interests. Such an association Is answerable for the tortious act§ 
which It expressly or ImpUedly authorizes, but Its members are not per- 
sonally responsible for them, as a conséquence of thelr contributions to Its 
capital." 

The court held that it was not enongh, in such a case, to show 
that the person sued was an ofiQcer or agent of the association, but 
that it should appear that he was a participant in the tortious 
act complained of. 

The suprême court of the United States, in Secombe v. Railroad 
Co., 23 Wall. 108, was called upon to décide whether the défend- 
ant company was a corporation. The territorial législature of 
Minnesota had incorporated the railroad company under the name 
then given to it. In 1858 the territory became a state, and made 
a constitution which prohibited the formation of corporations by 
spécial act. About the same time, by constitutional amendment, 
the state authorized the company above ref erred to, as incorporated 
by the territorial législature in 1856, to mortgage its roads, fran- 
chises, etc., to the state, as security for the payment of certain 
bonds. The railroad company made the mortgage, but defaulted 
on the bonds ; and in 1860 the governor, under a spécial act of the 
législature, foreclosed the mortgage, and purchased the roads and 
franchises in the name of the state. In 1861 the législature, by 
spécial act, granted the roads, franchises, etc., to certain persons 
who had organized themselves into a company. That grant, in 
turn, was forfeited, according to its conditions, and in 1862 the 
roads were regranted to a third set of persons, organized into a 
new company, and called "The Minnesota Central Eailroad Com- 
pany." The question was whether that company was a corpora- 
tion. The suprême court said that whether it was a corporation 
having the right to condemn land depended, of necessity, on the 
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lawB of the state, and, if those laws had been construed by the 
highest court in the state in a case similar in character to the one 
before the suprême court, the question was relieved of ail difSculty. 
The court held, in référence to the question whether the company 
had a corporate existence, that it was enough to say that the 
point was settled in favor of the company by the décision and rea- 
soning of the suprême court of Minnesota, 

The motion for new trial in this case is based solely upon the 
proposition that the court is without jurisdiction, for the reason 
that the plaintiff is not a corporation, and that it does not appear 
that the members of the plaintiff company are ail citizens of the 
state of Pennsylvania. It is urged by eounsel for the défendant 
that the décision in Secombe t. Kailroad Co. does not apply to 
the case of a quasi corporation, but only to the case of a corpora- 
tion pure and simple. If so, why the suprême court should hâve 
any occasion to consult, for the solution of the question, the déci- 
sions by the highest court of the state, is not clear. The very fact 
that those décisions are referred to as authoritative would seem 
to imply that the suprême court did not intend to limit its récog- 
nition of corporations as suitors to those associations which are 
in ail respects technically within that désignation. The real ques- 
tion in Secombe v. Eailroad Co. was whether the company, which, 
if organized, was undoubtedly a corporation, had been legally 
formed under the laws of the state of Minnesota. The court said 
that whether the company had the rights claimed depended, of ne- 
cessity, on the laws of the state which gave it existence, if it had 
any existence. And so hère; whether the company has corporate 
existence must dépend upon the constitution and laws of the state 
under which it was organized. 

Yet, upon the authority of a case which will be hereinafter cited, 
it is at least doubtful whether the suprême court would recognize 
as authoritative and décisive, upon the question whether a party 
to an action or suit in a fédéral court is to be regarded as a cor- 
poration, an adjudication of the highest court of the state under 
whose laws it was organized. In Secombe v. Eailroad Co. the 
question was whether the company had been legally formed, not 
what was its status if legally formed. Hère it is conceded that the 
association was legally formed, and the question is, solely, what is 
its status, or true désignation? — a question of a gênerai nature, nov 
necessarily depending, as we shall see, upon adjudication by the 
state courts. 

Counsel for the défendants cite Refining Co. v. Wyman, 38 Fed. 
.574, decided in this- district April 8, 1889. In that case, proof was 
offered tending to show that the plaintif! was only a limited part- 
nership under the laws of Pennsylvania, composed of persons un- 
known, who held some 3,000 certiflcates of shares of interest in 
the capital of the concern, wherefore it was contended that the 
court had no jurisdiction. It will be noticed that that company 
was only a limited partnership, and not a limited partnership as- 
sociation, as is the plaintiff in this case. Neither the clause of 
the constitution of Pennsylvania, hereinbefore adverted to, nor 
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any of the décisions by thé suprême court of that state, were cited 
in that décision, nor was Secombe v. Railroad Co. Tbe objection 
to jurisdiction being made, the plaintiff asked leave to amend its 
pétition, if the opinion of the court should be that it was not a 
corporation of Pennsylvania, and not entitled to sue as a citi- 
zen of that state, by suing in the names of the persons who con- 
stituted the organization, some half-dozen citizens of New York, 
New Jersey, and Pennsylvania. The court said: 

"Surely, they would be entitled to thls amendaient, and it would rid us 
of ail further trouble as to the iurisdiction. The court Is therefore willing 
to rule, pro forma,— and I say that beeause, while I believe it to be the cor- 
rect ruling, I hâve not had time or opportunity to give that critical study to 
the point which its importance deserves, — that the plaintiff, on the facts 
shown, is not a corporation of Pennsylvania, and therefore is not entitled to 
sue as such in respect to the rule of the fédéral courts goveming thelr Juris- 
diction of controversies between citizens of différent states." 

The amendment was accordingly so made, and the question of 
jurisdiction dropped ont of the case. That case, therefore, can- 
not be regarded as anything more than a formai adjudication, made 
avowedly without full examination, and based upon none of the 
authorities which hâve been cited pro and con in this case. 

They cite also Carnegie, Phipps & Co. v. Hulbert (decided by the 
court of appeals of the Eighth circuit Oct. 31, 1892) 3 C. C. A. 
391, 53 Fed. 10. There a demurrer to the complaint was sustained, 
and judgment rendered for the défendants, by the court below. 
The case was then taken by writ of error to the court of appeals, 
where it was argued upon its merits. But the court of appeals, 
through Caldwell, circuit judge, said that, upon looking into the 
record, it appeared that the only jurisdictional averment in the 
complaint relating to the citizenship of the complainant was that 
it was a "co-partnership organized and created by the laws of the 
state of Pennsylvania, and by the laws of said state of Pennsyl- 
vania authorized and empowered to sue and be sued in its co-part- 
nership name." The court of appeals rightly decided that that 
averment did not show a case of which the circuit court could take 
jurisdiction. The allégation was that the plaintiff was a co-part- 
nership, and not a corporation. The court said that a co-partner- 
ship was not a corporation, and could not be a citizen of a state, 
within the meaning of the statutes regulating the jurisdiction of 
the circuit court; also, that, when a co-partnership sues, the citi- 
zenship of the parties composing it must be averred, and must be 
such as to confer the jurisdiction. Thus. it appears that the ques- 
tion of jurisdiction was not argued, and that it was considered by 
the court solely upon the averments in the pleadings. So consid- 
ered, it was rightly decided. That case is not authoritative on the 
question hère presented. 

On the other hand, the plaintiff cites Bushnell v. Park Bros. & 
Co. (decided by Judge Lacombe on a motion to remand) 46 Fed. 
209. Upon the authority of Secombe v. Railroad Co., 23 Wall. 
108, and Hill v. Stetler, above cited, he held that, for the pur- 
poses of the suit, the défendant, which was a joint-stock assocla- 
79 P.— 43 
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tion, lîmited, created under the Pennsylvania act of June 2, 1874, 
must be considered to be a Pennsylvania corporation, and as such 
had the right to remove. That décision is directly in point. 

There is also in proof in this case a certiûed copy of the record 
in the case of Andrews Eros. Co. (the défendant in this case) against 
the Youngstown Colce Co., Limited (the plaintiff in this case), in 
the circuit court of the United States for the Western district of 
Pennsylvania, in which the jurisdiction of the fédéral court was 
not questioned by Judge Acheson, who decided the case, and whose 
opinion is part of the record. 39 Fed. 333. 

It is necessary, or at least proper, in passing upon the question 
involved, to refer to the essential différences between a corpora- 
tion and a partnership, They are very well stated by Judge 
Thompson in the flrst volume of his Commentaries on Corporations, 
at section 13. Among them, he cites the foUowing particulars: 

(1) Members of a corporation "may, In gênerai, wltbout restralnt, by trans- 
ferring their shares, Introduce other persons In their stead; but the members 
of a gênerai partnership contribute to the o»mmon enterprise not only their 
respective shares in the partnership capital, but also their personal skill and 
Individual crédit, and cannot, henee, retire from the partnership, and intro- 
duce other persons in their stead, without the consent of their co-partners. 

"(2) The members of a gênerai partnership are, by vlrtue of their status 
as such, agents of the partnership firm, and of each other, in ail matters with- 
In the scope of the partnership business. [In a footnote it is stated that 
this is not a necessary Incident of a partnership.] Not so the members of a 
corporation. They eau only act about the business of the corporation in their 
aggregate capacity, through the agency of a committee, commonly called a 
'board of direetors' or 'Iward of trustées,' whom they hâve chosen to repre- 
sent them, and through such other offleers as this committee may appoint. 

"(3) The members of a gênerai partnership are jolntly and severally liable 
to pay, ont of their prlvate estâtes, ail the debts of the jxartnership firm. 
But In the United States the members of a corporation are not, in gênerai, 
liable to pay any of the corporate debts, uniess they hâve received or with- 
held some of the assets of the corporation, or uniess they are otherwise 
made liable by the terms of the charter of the corporation, or by statute." 

In section 14 he sets forth the différences between corporations 
and joint-stock companies,. referring chiefly to English joint-stock 
companies, where the members are, in gênerai, liable as partners: 

"In the United States, however, an unincorporated Joint-stock company, al- 
though It may possesa a capital stock divided into shares, and transférable 
at the will of the holders, do business under a name Indicatlng that it Is a 
corporation, act through a common agency and not by Its individual members, 
and hold its property in the name of a trustée, is deemed to be an ordinary 
partnership, with respect of its relations with the public, such as the manner 
in which It may sue and be sned, its liability to taxation, and the liability of 
Its members to its creditors. Nonliability of members to creditors will not, 
of Itself, however, détermine whether an association is a oorporation or not; 
since, as we shall see hereafter, the members of some American corporations 
are liable, as partners, to its creditors. Thus, an English joint-stock com- 
pany, poesessing the gênerai incidents of an American corporation, except 
the nonliability of its memt>ers, and organized under acts of parliament ex- 
pressly declaring that it Is not a corporation, will nevertheless be deemed a 
corporation in this country, for the purposes of taxation." 

In support of this last proposition, Oliver v. Liverpool & L. Life 
& Fire Ins. Co., 100 Mass. 531, is cited. That case was afiQrmed (10 
Wall. 566) under the name of Liverpool Ins. Co. v. Massachusetts. 
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Tliere the suprême court held (Justice Miller delivering the opinion 
of the court) that the association possessed — 

"Many, if not ail, the attributes generally found in corporations for pecunlary 
profit, which are deemed essential to their eorporate charaeter. 

"(1) It has a distinctive and artificial name, by which It can make contracta. 

"(2) It has a statutory provision by which It can sue and be sued in the 
name of one of Its offlcers, as the représentative of the whole body, which Is 
bound by the judgment rendered in such suit. 

"(3) It has provision for perpétuai succession, by the tranfer and transmis- 
sion of the sliares of Its capital stock, whereby new members are Introduced 
in place of those who die or sell out 

"(4) Its existence as an entity apart from the shareholders is recognlzed 
by the act of parliament, which enables It to sue Its shareholders, and be sued 
by them." 

Justice Miller proceeded to dispose of the objection that the 
association was nothing but a partnership because its members 
were liable individually for the debts of the company, by remark- 
ing that the principle of the personal liability of the shareholders 
attaches to a very large proportion of the corporations of this 
countrj'. So, also, he said that the fact that there was no provi- 
sion, either in the deed of settlement or the act of parliament, 
for the company suing or being sued in its artificial name, did not 
forbid the eorporate idea; that the court could see no real dis- 
tinction in that respect between an act of parliament which au- 
thorized suits in the name of the Liverpool & London Fire & Life 
Insurance Company and that which authorized suit against that 
company in the name of its principal officer. 

"If it can contraet in the artificial name, and sue and be sued In the name 
of its officers on those contracts, it Is, In effect, the same; for the process 
would hâve to be served on some such offlcer, even If the suit were In the 
artificial name." 

With référence to the objection that the several acts of par- 
liament cited expressly declared that such organizations should 
not be held to be corporations, he said that the question before 
the court was whether an association such as the one under con- 
sidération — 

"In attempting to earry on its business in a manner which requires eorporate 
powers under législative sanction, can daim, in a jurisdiction foreign to the 
one which gave those powers, that it Is only a partnership of interests. We 
hâve no hésitation in holding that, as the law of corporations ia understood 
in this eountry, the association is a corporation, and that the law of Massa- 
chusetts, which only permits it to exercise its eorporate funetions in that 
State on the condition of payment of a spécifie tax, is no violation of the 
fédéral constitution, or of any treaty protected by said constitution." 

Judge Bronson, in People v. Assessors of Watertown, 1 Hill, 620, 
defined a "corporation" as foUows: 

"A corporation aggregate is a collection of Interests united in one body, 
under such a grant of privilèges as secures a succession of members wlth- 
out changing the identity of the body, and constitutes the members, for the 
time being, an artificial person, or légal being, capable of transactlng some 
kind of business like a natural person." 

Mr. Kyd, in the ûrst volume of his work on Corporations, at page 
70, gives a définition which has been widely quoted: 
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"Though many things be Incident to a coiTKiration, yet, to form the com- 
plète idea of a corporation aggregate, it is. sufBcient to suppose it vested with 
the tliree following capacities: (1) To hâve perpétuai succession under a 
spécial dénomination, and under an artificial form; (2) to talie and grant 
property, to contract obligations, and to sue and be sued in its corporate 
name, in the same manner as an individual; (3) to receive grants of privi- 
lèges and Immunities, and to enjoy them in common. ïhese alone are suffi- 
cient to the essence of a corporation." 

Quasi corporations, according to Mor. Priv. Corp. § 6, are "as- 
sociations and governnaent institutions possessing only a portion 
of tlie attributes wliich distinguisli ordinary private or public cor- 
porations." He cites, in illustration, towns and otlier politieal, 
divisions, school districts, boards of commissioners, overseers or 
trustées of the poor, etc., having authority to act and bring suit 
as united bodies, without regard to tlieir membership for tlie time 
being; also, individual public offlcers having authority to sue in 
ttieir officiai capacities upon contracts made with their predecessors 
in office. Thèse are referred to as examples of quasi corporations 
sole. To the same effect, see Thomp. Corp. § 20. 

Judge Mcllvaine, in State v. Powers, 38 Ohio St. 54, announcing 
the opinion of the suprême court of Ohio, declared that common- 
school districts and boards of éducation are not corporations, with- 
in the meaning of section 1 of article 13 of the constitution of 
Ohio, although they are quasi corporations, and although declared 
by statute to be bodies politic and corporate. 

Under the authorities cited, and the définitions quoted, it is clear 
that the plaintifE company is endowed with ail the essential char- 
acteristics of a corporation, and that, for the purposes of juris- 
diction, it must be regarded as such. 

The motion for new trial is overruled, and judgment will be en- 
tered on the verdict for the amount claimed. 



RONDOT V. TOWNSHIP OP ROGEES. 

(Circuit Court of Appeals, Sixth Circuit. February 2, 1897.) 

No. 432. 

FEDERAL JURTSmCTION— AVERMENT OP Al.IENAOB. 

In an action in the circuit co.urt against a citizen of the United States, a 
description of the plaintifE as a "résident of Ontario, Canada, and a citizen 
of the dominion of Canada and of the empire of (Jreat Britain," is not a suf- 
fident averment that such plaintifE is an alien, and a subject of the queen of 
England, to show jurisdiction in the circuit court. Stuart v. City of Easton. 
15 Sup. et. 268, 156 U. S. 46, foilowed. 

In Error to the Circuit Court of the United States for the East- 
ern District of Micliigan. 

C. A. Lightner, for plaintiff in error. 
Henry M. Duffield, for défendant in error. 

Before TAPT and LUETON, Circuit Judges, and SAGE, District 
Judge. 
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TAFT, Circuit Judge. This action was begun in the c&urt be- 
low, the circuit court of the United States for the Eastern district 
of Michigan. The jurisdiction of the court rests upon the suffl- 
ciency of the first paragraph of the déclaration to show it That 
paragraph is as follows: 

"Augustus E. Bondot, a résident of Ontario, Canada, and a citizen of the do- 
minion of Canada and of tlie empire of Great Britain, plaintifE, by Keena & 
liightner, his attorneys, cornes and complains of the township of Kogers, a cor- 
poration organized and existing under the laws of the state of Michigan, and a 
citizen of said state, and a résident of the Eastern district of Michigan thereof, 
défendant therein, filing this déclaration entering the rule to plead, etc., as com- 
mencement of suit of a plea of breach of covenant." 

By the flrst section of the act of March 3, 1875, as amended March 
3, 1887, and August 13, 1888, the circuit courts of the United States 
are given cognizance of controyersies between citizens of a state 
and foreign states, citizens, or subjects in which the matter of 
dispute exceeds, exclusive of interest and coists, $2,000. The do- 
minion of Canada is a colony of the kingdom of Great Britain and 
Ireland, and those who enjoy political protection and privilèges 
under the govemments of the dominion of Canada and the prov- 
ince of Ontario, and owe allegiance thereto, are subjects of the queen 
of England; as much so as if they, owing the same allegiance, were 
résidents of London. Hence the right of a Canadian to sue in the 
courts of the United States must be based on the jurisdiction of those 
courts to hear and décide controversies between citizens of a state of 
the United States and foreign subjects, and the correct averment 
would hâve been that the plaintiff was a subject of the queen of 
England, and an alien. This seems a very technical ruling, and it is 
Bo; but it is in accordance with a récent décision of the suprême court 
of the United States upon a similar case. In Stuart v. City of Easton, 
156 U. S. 46, 15 Sup. Ot. 268, the chief justice, spealiing for the court, 
said: 

"Plaintiff in error is described throughout the record as 'a dtizen of London, 
England,' and the défendants as 'corporations of the state of Pennsylvania.' As 
the jurisdiction of the circuit court confessedly depended on the alienage of plain- 
tiff in error, and the fact was not made afBrmatively to appear, the judgment must 
be reversed, at the costs of plaintifE in error, and the cause be remanded to the 
drcnit court, ■with leave to apply for amendment, and for further proceedings." 

If the description of a party as a citizen of London, England, does 
not make his alienage afflrmatively to appear, we are unable to see 
that the description of a party as a citizen of the dominion of Canada 
and the empire of Great Britain makes such alienage any more clear. 
It, is doubtless true that the plaintiff in error can amend his déclara- 
tion so as afBrmatively to show his alienage, and thus that the same 
questions will probably be presented on a new trial as now arise upon 
the record. It would shorten the litigation, therefore, were we now 
to pass upon the questions raised, but the suprême court has not 
deemed it proper to take such a course in a case like this. Eobert- 
son V. Cease, 97 U. S. 646. The judgment of the circuit court is re- 
versed, at the costs of the plaintiff in error, and the cause is remanded 
to the circuit court, with leave to apply for amendment, and further 
proceedings. 
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EOBINSON V. HONSTAIN et al. 
(CIrcull Court, D, Minnesota, Fourth Division. April 8, 1897.) 

No. 363. 

Securitt for Costs. 

Rule No. 77 of the circuit court for tlie district of Minnesota, providing 
that In every case "the plaintiff shall give security for costs," requires 
œerely the giving of seeurity for the clerk's costs, and not security for the 
benefit of défendants. 

This is a suit in equity brought by Digbton A. Robinson against 
George T. Honstain and Arthur E. Honstaln. Upon motion to re- 
quire complainant to give security for costs for the benefit of défend- 
ants. 

A. C. Paul, for plaintiff. 

P. H. Gunckel, for défendants. 

LOCHREN, District Judge. The défendants in this case move for 
an order requiring the plaintiff to give security for costs for the ben- 
efit of the défendants, and base their motion upon rule No. 77 of this 
court, recently f ormulated, as f ollows : 

"Ordered: That rules numbered 72 and 77 be and the same hereby are 
repealed and abrogated, and that the following be and the same hereby Is 
adopted as a rule of the United States circuit court for the district of Minne- 
sota, numbered 77, to wit: 

"Ordered: That before any case, ©ither at law or equity, is commenced in 
this court, or before any papers in any case removed by the plaintiff or de- 
fendant from a state court are filed by the clerk, the plaintiff shall give security 
for costs. That besldes the security for costs now required to be glven at the 
commencement of an action at law or a suit In equity by the plaintiff therein, 
the clerk may require the party commenclng sucli action or suit, or removlng 
a cause tnto this court from a state court, and before docketing the same or 
Issuing process therein, to deposit with the clerk iflO.OO to cover the clerk's 
costs which may be paid by Mm in the prosecutlon of the cause; and if sald 
deposit shall at any tlme be exhausted by the party making the samé, the 
clerk may from tlme to time require such party to deposit a further sum 
of $5.00. When the défendant In any action or suit in this court, or the party 
against whom such suit or action had been removed into the same, or any 
other party who is or seeks to become a party to any such action or suit 
enters his appearance or flles any paper therein, the clerk may require of Mm 
to deposit ?5.00 to cover the costs of clerk whleh may be made by hlm, and 
whenever the sald sum Is exhausted the clerk may require the same to be 
renewed. Upon the détermination of a cause, any sums deposlted as afore- 
said, and remalning In the hands of the clerk not applicable to the clerk's 
costs, of the party making the deposit, shall be returned by hlm to the party 
wbo made such deposit. The tenus plaintiff, défendant and party as above 
used shall be taken as meaning ail of the parties plaintiff when there are 
several, and ail of the parties défendant when there are several; but if the 
interests of several parties on one side are separate and diverse a spécial order 
regulating the deposit to be made by them shall be made by the court. 

"Dated St. Paul, Marcih Srd, 1897. 

"Walter H. Sanborn, Circuit Judge." 

The contention of the défendants is that under the tenus of the 
flrst clause of this new rule, requiring that before a case is commen- 
ced, or any papers flled, "the plaintiff shall give security for costs," 
the plaintiff must give such security for the benefit and protection of 
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the défendant. Notwithstanding the generality of tlie language last 
quoted, which gives color to such contention, the difBculty is that, if 
such interprétation be allowed, the ruie would be nugatory or dé- 
tective in that respect, in that it does not indicate what security shall 
be given to the défendant, either as to the amount or form. It 
clearly does not contemplate thait it is a matter to be settled by the 
court on motion in every case, as it is required to be given before the 
case is begun or a paper filed. The only allowable construction is 
that thèse gênerai words are limited, in their interprétation and 
scope, to the spécial provisions which follow in respect to the giving 
of security, by deposits of money, for the clerk's costs. The former 
rules 72 and 77, which were abrogated and replaced by this new 
mie, related entirely to the payment and security of costs and fées of 
the clerk; and the subject-matter of such new rule is evidently the 
same, and not other. The motion is therefore denied. 
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HIGGINSON V. SAME. 
(Circuit Court, D. Kansas, First Division. April 12, 1897.) 

1. JCRISDICTION OF FEDERAL COURTS— EnJOIÎTING StATE OPFICERS. 

A fédéral court bas jurisdictlon to enjoin a state offlcer from enforclng 
a law whlcli Is In violation of the constitution of tlie United States. 

3, CONSTITUTIONAIi LaW — CLASS LkGISI/ATION. 

A State statute regulating stock yards is not objectlonable, as class lég- 
islation, because It applles only to stoels yards doing a certain volume of 
business; It being unifonn In Its opération on aU yards coming within the 
designated class. 
3. Samb— Rbgiulation of Stock Yards. 

The business of stocli yards Is of such a public nature as to justify a 
State législature In Imposing rules and régulations for Its government. 
4 Same— Interstate Commerce. 

The business of a stock-yards oampany does not come under the désig- 
nation of "Interstate commerce," and la not exempt fro'm state régulation 
merely because the yards of the company are located in two states, and it 
does business la both, though It is possible that, as to stock billed from 
one state to another, Its business Is Interstate commerce, and to that es- 
tent exempt from state régulation. 

5. Same. 

A state statute regulating public stock yards, which limits the charge 
for yardage to one charge, and permlts the owner of dead stock to dis- 
pose of It as he may please, is not in substantial confllct wlth the provisions 
of the act of eongress of May 29, 1884, entitled "An aet for the establish- 
ment of a bureau of animal Industry, and to prevent the exportation ot 
dlseased cattle," as that act and the régulations thereunder, which are 
applicable only to cattle shlpped from certain areas of country and at 
certain times, merely preseribe certain sanitary measures to be observed 
in such cases. 

6. Same— Depriving Corporation of Faib Compensation. 

Législation which prevents a faJr and reasonable retum, the rights ot 
the public considered, for capital engagea in legitimate business, Is ob- 
noxlous to the constitution of the United States. But, to enable a court 
to détermine what is a fair and reasonable compensation, it must hâve 
before It ail the facts, such as the cost, the présent value of the property, 
receipts and eipendltures, the manner of its opération, etc.; and the 
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court wlU hear proat as to thèse matters, for the purpose of determin- 
Ing whether 2 and a fraction per cent, on the capital stock of a corporation 
Is a fair and reasonable return on the Investmeat. 

Thèse were suits in equity, brought, the one by Charles U. Cot- 
ting, and the other by Francis Lee Higginson, against the Kansas 
City Stock-Yards Company, a corporation, and others, and Louis G. 
Boyie, as attorney gênerai of the state of Kansas, to enjoin défend- 
ants from enforcing a certain act of the législature. Heard upon 
objection by the attorney gênerai to any proofs under the bills; 
his contention being that they présent no cause of action, and that 
he is improperly made a party. 

Complalnant Cotting is a citizen of Massachusetts, and a. stockholder in the 
défendant corporation to the amount of about $30,000. He présents this bill 
to enjoin the attorney gênerai and other défendants from enforcing the act 
of the législature hereinafter set forth. The défendant is a corporation organ- 
Ized under the laws of the state of Kansas, and is engaged in the business 
of operating public stock yards at Kansas City, situated on both sides of 
the state line; about 120 acres of Its land being In Kansas, and about 40 
acres in Missouri. About 65 per cent, of its eamings are derived from its 
business In Kansas, and about 35 per cent, from Its business In Missouri. Its 
corporate stock is $7,500,000. It appears from the bill of complaint that a total 
number of 5,471,444 head of live stock were reeeived duiing the year 1896. 
The gross eamings were $1,023,870.20, and the total expenditures $549,351.80; 
teavlng net eamings of $474,518.40, being about 611/25 per cent, on its capital 
stock. On March 12th last, an act of the législature entitled "An act defining 
what shall consOtute public stock yards, defining the duties of the person or 
persons operating the same, and regulating ail charges thereof, and removing 
restrictions in the trade of dead animais, and prescribing penalties for viola- 
tions of this act," became a law. This act defines what shall be a public 
stock yard. Section 1 reads as follows: 

"Section 1. Any stock yards within this state tnto whieh live stock is 
reeeived for the purpose of exposing or having the same exposed for sale or 
feeding, and doing business for a compensation, and wliich, for the preceding 
twelve months, shall hâve had an average daily reeeipt of not less than one 
hundred head of cattle or three hundred head of hogs or three hundred head 
of sheep, are hereby declared to be public stock yards." 

Section 2 provides that any person or covpoi'ation owning or operating any 
Buch stock yard in this state is declared to be a public stock yard operator. 
whether living witBin this state or not. Section 3 requires such operator of 
a public stock yard to flle annually on the 31st day of December, with the 
secrelary of state, an itemlzed statement of the number of head of cattle, 
ealves, sheep, hogs, horses, and mules reeeived during the pi'eceding yeai. 
Sections 4 and 5 read as follows: 

"Sec. 4. It shall he unlawful for the owners, proprietors or the employés of 
the owners or proprietors of any such public stock yards within this state, to 
charge for driving, yarding, watering and weighing of stock, greater priées 
than the following: For driving, yarding, watering and weighing of cattle, 
15 cents per head; calves, 8 cents per head; hogs, 6 cents per head; sheep, 
4 cents per head; and there shall be but one yardage charged. 

"Sec. 5. It shall be unlawful for the owner, owners, or proprietors or their 
employés of any such stock yards within this state, to sell and deliver at 
the rate of less than two thousand iwunds for a ton of hay, or any part 
thereof, the same to be of good quality, or to charge for or to sell the same 
at more tlian one hundred per cent, above the average market price or value 
of such hay upon the markets of the towns or cities wherein such stock 
yards are located, upon the day preceding such sale and delivery; and it 
shall also be unlawful for any such owners or proprietors or employés, to sell 
and deliver less than seventy pounds of corn in the ear for a bushel, or less 
than fifty-six pounds of shelled corn for a bushel, or to charge for or sell 
the same at more than one hundred per cent, above the average market price 
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or value of such ear corn or shelled corn on the markets of the towns or 
cltles wlierein said stock yards are located, on the day next preceding such 
sale and delivery. Ail feed net above named shall be sold for no greater per 
cent, of profit than hereinbefore provided." 

Section 6 makes It unlawful for the owners of stock yards to prohibit the 
owner of any dead stock froni selling such stock to any person or persons. 
Sections 7 and 8 read as foUows: 

"Sec. 7. That any pei-son or persons violatlng any of the provisions of this 
act, shall be deemed guilty of a misdemeanor, and upon conviction thereof, 
shall be fined for the flrst offense not more than one hundred dollars; for the 
second offense not less than one hundred dollars, nor more than two hun- 
dred dollars; and for the third offense not less than two hundred dollars, nor 
more than five hundred dollars, and by imprlsonment in the eotiuty jail not 
exceeding six months for each offense; and for each subséquent offense he 
or they shall be fined In any sum not less than one thousand dollars, and by 
imprlsonment in the county jail not less than six months. 

"Sec. 8. It is hereby made the duty of the attomey gênerai to proseeute ail 
violations of the provisions of this act." 

The bill charges that said lave Is unconstitutional and void, because it vio- 
lâtes the third clause of section 8 of article 1, and article 8, and the fifth and 
fourteenth amendments of the constitution of the United States, in this, to wit : 
It violâtes the exclusive power granted to congress to regulate commerce 
among the several states. It violâtes section 1 of the fourteenth amend- 
mimt, which provides as foUows: "Nor shall any state deprive any person 
0f * • * liberty or property without due process of law, or deny to any 
person within its jurisdiction the equal protection of the laws." It also 
charges that said law is void under the constitution of the state of Kansas. 
There are several other objections made to the law, which will be mentionert 
hereafter. ïhe attorney gênerai objects to any proofs under the bill, and 
contends that 4t présents no cause of action, and that he is improperly made 
a party. 

Waggener, Horton & Orr, for complainant. 
L. C. Boyle, Atty. Gen., and David Martin, for défendant Louis 
0. Boyle. 

POSTEE, District Judge (after stating the facts). There bas been 
some discussion about the jurisdiction of this court, but it is not 
seriously challenged; and the objection by the attorney gênerai 
that he is improperly made a party défendant is not well taken, 
as the court has jurisdiction to enjoin a state officer from enfor- 
cing an unconstitutional law. Eeagan v. Trust Go., 154 U. S. 
388, 14 Sup. et. 1047. 

The complainant insists that the act is objectionable as class 
législation, and is not of uniform opération; that it is really spé- 
cial législation under the disguise of gênerai terms, etc. Thèse ob- 
jections are not apparent. The act flrst defines what shall be a 
public stock yard. It is a stock yard which, for the preceding 12 
months, shall hâve had an average daily receipt of a certain num- 
ber of live stock. The word "preceding" does not mean anterior 
to the passage of the act, but that a stock yard, to come under the 
law, must hâve maintained for a period of 12 months a stated vol- 
ume of business, and the annual report of its business required 
by the law indicates this intention. The act is gênerai in its 
termf- and the classification is not strained or unnatural. It is 
unifo.il) in its opération on ail yards coming within the designated 
class. The laws of Kansas divide the cities of the state into 
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three classes, based exclusively on population, and the cities, by 
force of this alone, pass from one class to another by merely in- 
erease or decrease of population, Such laws hâve been sustained 
by the suprême court of Kausas, and other courts. Leavenworth 
Oo. V. Miller, 7 Kan. 491; Chicago, B. & Q. B. Co. y. lowa, 94 U. S. 
163; McAunich v. Eailroad Co., 20 lowa, 343; Dow v. Beidelman, 
125 U. S. 691, 8 Sup. Ct. 1028. 

It is contended that this is not such a public corporation or 
business as justifies the législature in imposing rules and régula- 
tions for its government, but a brief référence to decided cases 
dispels this contention. Munn v. Illinois, 94 U. S. 113; Chicago, 
B. & Q. R Co. V. lowa, Id. 155; Spring Valley Waterworks v. 
Schottler, 110 U. S. 347, 4 Sup. Ot. 48; Chicago, M. & St. P. Ry. 
Co. V. Minnesota, 134 U. S. 418, 10 Sup. Ct. 462, 702; Banking Co. 
V. Smith, 128 V. S. 174, 9 Sup. Ct. 47; Budd v. New York, 143 U. 
S. 517, 12 Sup. CJt, 468. 

It is further contended by the complainant that this act of the 
législature is not applicable to, and should not be enforced against, 
défendant stock-yards company, because its business cornes under 
the désignation of "Interstate commerce." This law, by its tenns, 
applies to stock yards in Kansas, and not in Missouri. Three- 
fourths of the land of the défendant company lies in Kansas, and 
two-thirds of its business is transacted there. Its business is to 
receive live stock for the purpose of yarding, feeding, and water- 
ing it until it can be sold or reshipped. The company has railroad 
switches and viaducts located in its yards, partly in both states, 
over which stock is carried to and from one state to the other. 
The company receives shipments of stock from many différent 
states, and reships the same to other states for sale. In handling 
the stock, some of it is driven across the state line, and perhaps 
returned again, as it may be most convenient for yarding or feed- 
ing, and removing from the pens. Can it be that because it ia 
located in two states, and does business in both, it is answerable 
to the législative power of neither state? I think not. It cannot 
be maintained that its business is Interstate, to the exclusion of 
ail state business. It is alleged that about one-fourth of the stock 
received is billed through from one state to another. It is possi- 
ble that that class of business is Interstate commerce, but that 
can be reserved for future considération. This subject concerning 
the législative power of the state in such cases is discussed and 
considered in Munn v. Illinois, 94 U. S. 113; Chicago, B. & Q. R. 
Oo. V. lowa, Id. 163; Peik v. Eailway Co., Id. 164-178. 

It is charged by the complainant that the said act of the lég- 
islature is contrary to, and in conflict with, the provisions of the 
act of congress approved May 29, 1884, entitled "An act for the 
establishment of a bureau of animal industry, and to prevent the 
exportation of diseased cattle," in this: that it permits the owner 
of dead stock to sell and dispose of the same to any person he 
chooses, and provides that there can be but one charge for yard- 
age. Therefore the so-called act is a régulation of the quarantine 
grounds and yards, and the charges thereon, and is in conflict with 
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said act of congress. The said act of congress, and the régula- 
tions of tbe department of agriculture thereunder, seem to be ap- 
plicable only to cattle shipped from certain areas of country south 
of a designated line, and to other states and territories, between 
certain months in the year; and the régulations prescribe certain 
sanitary measures to be observed in such cases, such as separate 
yards and cars for the cattle, and the disinfecting of cars, pens, 
feed troughs, etc. I fail to flnd any important conflict with thèse 
measures in this act of the législature. It simply limits the charge 
for yardage to one charge, and permits the owner of dead stock to 
dispose of it as he may choose. 

There are other and minor objections made to the law, which I 
shall not now discuss. The contention most forcibly urged and 
relied upon by complainant is that the law is in yiolation of the 
first section of the fourteenth amendment of the constitution of 
the United States, in that it deprives him of his property with- 
out due process of law, and dénies to him the equal protection of 
the laws, because it deprives him of a fair and reasonable com- 
pensation on his capital invested in the stock of the company. The 
rule is well settled that any législation flxing rates which deprive 
a person or corporation of ail compensation on capital invested is 
obnoxious to the constitution, and the enforcement of such législa- 
tion will be enjoined by the courts. In the case of Road Co. v. 
Sandford, 164 U. S. 578, 17 Sup. Ct. 198, which is the latest déci- 
sion of the suprême court upon this subject, the court uses this 
language: 

"It is proper to say that if the answer had not alleged, In suhstance, that 
the tolls prescribed by the act of 1890 were wholly inadéquate for keeping 
the road In proper repalr, and for earning dividends, we could not say that 
the act was unconstitutional merely because the company (as was alleged, and 
as the demurrer admitted) could not earn more than four per cent, on Its capi- 
tal stock. It eannot be said that a corporation is entitled, as of rlght, and 
without référence to the interests of tho publie, to realize a glven per cent 
upon its capital stock. When the question arises whether the législature 
has exceeded its constitutlonal power in prescrlbing rates to be charged by a 
corporation controUing a public highway, stockholders are not the only per- 
sons whose rights or interests are to be considered. The rights of the pub- 
lic are not to be Ignored. It Is alleged hère that the rates prescribed are un- 
reasonable, and unjust to the company and its stockholders. But that in- 
volves an inquiry as to what is reasonable and just for the public." Reagan 
V. Trust Co., 154 V. S. 399, 14 Sup. Ct. 1047; Railroad Commission Cases, 116 
U. S. 331, 6 Sup. Ot. 334, S48, 349, 388, 391, 1191. 

In several instances the courts hâve been called upon to con- 
sider state législation not so extrême in its character, but which 
deprived corporations of a fair and reasonable compensation. Dow 
V. Beidelman, 125 U. S. 680, 8 Sup. Ot. 1028; Southern Pac. Co. v. 
Board of Eailroad Com'rs, 78 Fed. 261. In this case Judge Mc- 
Kenna says: 

"For the natural persons the protection of the constitution Is intended, and 
vrould any one say that justice is done them if their investment be allowed 
only an infinitésimal fraction of 1 per cent., while ail other investments ai-e 
expected to retum at least légal Interest, with freedom, besides, of unlimited 
advantageî" 
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In the case of Chicago, M. & St. P. Ky. Co. t. Minnesota, 134 TJ. 
S. 458, 10 Sup. et. 467, 702, the court says: 

"The question of the reasonableness of a rate of charge for transportatlon 
by a rallroad eompany, involving as It does the élément of reasonableness, 
both as regards the eompany and as regards the public, Is emlnently a question 
for Judicial Investigation, requiring due process of law for its détermination. 
If the eompany is deprived of the power of charging reasonable rates for the 
use of its property, and such deprivation takes place In the absence of an In- 
vestigation by Judicial machinery, it Is deprived of the lawful use of its prop- 
erty, and thus, in substance and effect, of the property itself, without due 
process of law, and in violation of the constitution of the United States; and 
in so far as it is thus deprived, whlle other persons are permitted to receive 
reasonable profits upon tlieir invested capital, the eompany is deprived of the 
equal protection of the laws." Ames v. Eailway Co., 64 Fed. 165; New Mem- 
phls Gas & Light Co. v. City of Memphis, 72 Fed. 952. 

So it seems to be clearly established by most récent interpréta- 
tions of the constitution that législation which prevents a fair and 
reasonable return — the rights of the public considered — for cap- 
ital engagea in legitimate business is obnoxious to the constitu- 
tion; but how shall it be determined what is reasonable compen- 
sation? It is not every public enterprise or investment, however 
unwisely undertaken or extravagantly managed, that can claim a 
fair return on its property. The public hâve rights to be consid- 
ered. If a eompany should build a railroad across the Great Dés- 
ert of Sahara, and carry but one passenger or one car of freight 
a day, it would be absurd to say that its rates should be flxed so 
as to make a fair return on the investment. Has the income been 
dissipated by extravagant or bad management? or has the prop- 
erty depreciated by a gênerai décline in values? would seem to be 
questions entering into the problem. And, after ail, what shall be 
the rule in determining if the compensation is reasonable? Is it 
to be left to the unguided judgment or whim of the chancelier? 
Doubtless the rate fixed by law for interest on money furnishes a 
test of which the investor cannot complain, although in many cases 
it might be oppressive to the gênerai public. It is apparent that 
if the court is to form an intelligent judgment on the subject, and 
not rely on mère conjecture, ail the facts should be before it, such 
as the cost, the présent value of the property, receipts and expen- 
ditures, the manner of its opération, etc. As this case now stands, 
it présents this question: Is 2 and a fraction per cent, on the 
capital stock of this corporation a fair and reasonable return on 
the investment? On that question I prêter to withhold answer 
until further évidence is presented, and the objection of the at- 
torney gênerai to the introduction of évidence must be overruled. 
A master should be appointed to speedily take évidence, and re- 
port the material facts without delay. In the meantime the re- 
straining order will be continued in force. The facts being sub- 
stantially the same in the Higginson case, same order will be made 
therein. 
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COWELL ▼. CEAIG. 

(Circuit Court, N. D. California. March 26, 1897.) 

No. 11,953. 

MOBTQAGES— COHDITIONAL SALEB— EviDEÎiCB. 

On an application for a loan to redeem proi)erty from a foreclosure sale, 
a deed absolute on Its face was executed by the appllcant, reciting a con- 
sidération of $5,000; and an Instrument dated the next day was executed 
by the grantee, agreelng to reconyey on payment of $5,000 wlthin three 
years, with interest at 1 per cent, per month. A lease of the premises, of 
the same date, was executed by the grantee to the grantor for the term of 
three years, at a rental of $50 per month. The considération reeited was 
but little, If any, lésa than the actual value of the property. It was entlrely 
optional with the grantor to purchase or not, and he was not bound to re- 
pay the purchase price. In an insolvency proceeding commenced by hlm, 
and on other occasions, he emphatieally declared that he was not the owner 
of the property, but held it merely as lessee, Soon after the expiration of 
the three years, he made a tender to the grantee In accordance with the 
terms of the deed. Held, that the transaction must be construed as a con- 
âltional sale, and not as a mortgage. 

E. S. Pillsbury and R. Y. Hayne, for plaintifE. 
D. M. Delmas and W. H. Beatty, for défendant. 

MORBOW, District Judge (orally). This is an action in eject- 
ment. The plaintiiï allèges ownership in fee of the land in contro- 
versy, and the possession of the défendant. In support of his claim, 
plaintiiï bas introduced testimony showing that he dérives title 
from the défendant by a deed to Henry Oowell, plaintifï's grantor. 
The deed is absolute on its face, is dated November 17, 1879, and 
the considération is Î5,000. The défendant admits possession of 
the land and the exécution of the deed of conveyance, but claims 
that the deed was intended as a mortgage, and, as part of the 
transaction, produces an agreement signed by Henry Cowell, dated 
November 18, 1879, wherein the latter agreed to reconvey upon 
the payment of $5,000 within three years, with interest at 1 per cent, 
per month; also, a lease of the premises from Cowell to Craig, 
dated November 18, 1879, for the term of three years, at a rental 
of $50 per month. The question is, was this transaction intended 
as a mortgage on the premises to secure the payment of $5,000 in 
three years? The law relating to the construction of instruments 
of conveyance of this character has been much discussed in the 
courts, and I think the principles hâve been very clearly established. 
Where there is but a single instrument, and that is a deed of con- 
veyance, the courts hâve determined that paroi testimony intro- 
duced for the purpose of converting such an instrument into a 
mortgage must be very clear and convincing ; that it must appear 
to the court, beyond reasonable controversy, that it was the in- 
tention of the parties that the deed should be a mortgage, and not 
an absolute conveyance. Howland v. Blake, 97 U. S. 624; Henley 
V. Hotaling, 41 Cal. 22. This must necessarily be se; otherwise 
there would be no security whatever in deeds of conveyance, be- 
cause it would always be open for persons to corne in, where prop- 
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erty had increased in value after such a transaction, and contend 
that the convejance was a mortgage, and not a deed. But, where 
there is more than one instrument (that is to say, wliere tliere is 
an instrument to reconvey and a lease executed simultaneousiy 
witli the exécution of tlie deed of conveyance), thèse instruments 
must be carefully considered, and their purpose ascertained; and 
while they do not, as documents, change the rule of évidence with 
respect to the construction to be given to the facts connected with 
the transaction, nevertheless the terms of such instruments are to 
be considered as a circumstance in the case, to be given such 
weight by the court as they appear to deserve in view of ail the 
other circumstances of the case; so that where there is an abso- 
lute deed of conveyance, and in connection with that instrument, 
and about the same date, there is executed an agreement to sell, 
and a lease to the grantor, it is the duty of the court to give care- 
ful considération to such instruments, in connection with whatever 
circumstances there may be in the case, to détermine whether or 
not the presumptions of the deed hâve not been overcome, and a 
presumption obtained in favor of a mortgage; and if it should 
appear to the court, in this aspect of the case, that there is a ques- 
tion of doubt as to whether the conveyance is a conditional sale 
or a mortgage, some of the cases undoubtedly establish the doctrine 
that the doubt should be given in favor of the construction of 
such a conveyance as being a mortgage, rather than a conditional 
sale, and in that view I concur. We hâve hère in this case a deed 
absolute on its face, dated November 17, 1879 ; an agreement for a 
reconveyance, dated November 18, 1879; and a lease of the prem- 
ises of the latter date for the term for which the contract was to 
exist; and ail flled for record at about the same time. It is con- 
tended on behalf of the défendant that the presumption and the 
circumstances in connection with thèse varions instruments show 
that thèse instruments constituted a mortgage. In support of 
this contention, he refers to a number of circumstances; among 
others, iirst, that the défendant had been living on the premises 
for some time prior to the transaction. The presumptions of a 
sale would, however, apply with equal force to this circumstance. 
If the grantor were selling the land absolutely, intending to leave 
it and go elsewhere, the fact that he was residing on the premises, 
or had been living there for a number of years, would not neces- 
sarily give any différent construction to the instrument of convey- 
ance. Whether it should be considered a mortgage or a deed be- 
cause a person abandons his premises, leaves his home, and sells 
his property, is manifestly a question to be determined — in this 
country, at least — by other circumstances. 

Again, it is said that the conveyance was made on an application 
for a loan. It is the fact that this conveyance was made upon an 
application made by Mr. Craig to Mr. Cowell for a loan of the 
amount of money required to redeem the property from a foreclo- 
sure sale, but that circumstance alone is not suiBcient to give 
character to the transaction. We must look to ail the surrounding 
circumstances connected with the case. If, for instance, a person 
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desired to improve hîs place, or to enlarge it, or if, livîng in the San 
Joaquin valley, lie desired to bring water from a distance for the 
purpose of irrigation, and to enable him to incur the expansé he 
should seek a loan, and should make a conveyance of bis prop- 
erty, taking a lease and an agreement for a reconveyance, tbe trans- 
action, in View of ail the circumstances, would bave the appear- 
ance of a mortgage, even though the considération was nearly 
the value of the place. Under sucb circumstances, the fact tbat 
the loan was obtained for the purpose of improving the place, in 
the way of new buildings, or for bringing in water, or enlarging its 
capacity or capabilities as a farm, would tend to show that the 
transaction was a mortgage, and that the loan of the money was on 
the premises, to be repaid and to be secured as a mortgage. But 
in this case the application for the loan was for the purpose 
of redeeming the place from foreclosure proceedings. The place 
had been mortgaged, and the mortgage debt had not been paid; 
and proceedings for foreclosure had been carried to a judgment 
and sale, and the time for rédemption had about expired. This 
is a circumstance for the court to consider. The mortgage value 
of the premises appears to hâve been nearly exhausted for a loan 
of six or seven thousand dollars. It is to be presumed that Craig 
would hâve paid this mortgage when it became due, if he could 
bave borrowed the money, and paid it rather than to hâve incurred 
the expense attending on foreclosure proceedings. Therefore the 
circumstance that there was an application for a loan, considered 
with the other circumstances in the case, would rather tend to 
show, it seems to me, that it was a sale, and not a mortgage, be- 
cause, as I hâve just remarked, the place had been mortgaged, the 
foreclosure proceedings were being carried to a conclusion; and, 
while the application for the money was as a loan, it may be said 
that Craig obtained it only by a conditional sale of the property. 

It is said, furthermore, that the défendant valued the premises 
at a larger sum of money than the considération of the deed, to 
wit, $10,000. This circumstance would be of some signiflcance 
if it appeared that the property was in fact of that value, because, 
in cases of this kind, where the money loaned is in no proportion 
to the value of the premises, — as, for instance, the premises being 
of great value, and the amount of money loaned is small, — that 
is a signiflcant circumstance tending to show that the transaction 
was a mortgage and not a sale. A man is not presumed to sell his 
property for very much less than what it would be valued at in the 
market. Now, while it is true that the défendant may possibly 
hâve valued the place at $10,000, it does not appear that any one 
else so valued it, or that the valuation was above the amount in- 
volved in the foreclosure proceedings. The foreclosure proceed- 
ings were to satisfy a debt which did not originally much exceed 
|6,000, or about that amount, and the considération of the deed 
was therefore very nearly the value of the premises. This cir- 
cumstance, instead of being one tending to show that the convey- 
ance was a mortgage, rather tends, in my judgment, to show that 
it was a deed of conveyance. 
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There is a circumstance urged on the attention of the court, that 
the Craigs advanced about |2,000 in the rédemption proceedings 
in addition to the $5,000 pald by Cowell. This is a circumstance, 
unquestionably, in favor of the claim that the transaction was a 
mortgage, and a circumstance which, if conuected with other cir- 
cumstances of a like import, would be very signiflcant. The ques- 
tion is as to whether that fact, standing alone, is sufiBcient. I 
thinlv it has some value, and should be considered; but whether it 
is sufflcient to give character to the transaction can only be deter- 
mined in the light of ail the other facts in the case. 

It is urged, also, that the reconveyance was to be made for the 
précise amount shown to be the considération for the deed. I am 
unable to understand what significance there is in that fact, stand- 
ing alone. The considération of the deed was |5,000. The amount 
that was to be paid on the repurchase was therefore, necessarily, 
the same sum of $5,000. That was the amount of the transaction. 
That is ail that can be said, unless we should assume that Mr. 
Cowell had gone into this transaction for the purpose of making 
money by the purchase of the property, by its resale three years 
after. But I do not understand Mr. Cowell had in view any profit 
on the advance of the real estate. It was a purchase by him for 
$5,000. He appears to hâve believed that that amount was about 
the value of the property, and that it would be sold probably for 
that amount at any time within three years, and he gave Mr. Craig 
the option of buying it back at that price. Meantime, Craig would 
hâve to pay the rent of $50 a month, which would be the équivalent 
of 1 per cent, interest on $5,000. 

It is said another circumstance to be considered is that the prem- 
ises continued in the possession of the mortgagor. But it was so 
continued under a lease. The mortgagor had leased the premises 
for the term of three years. If I détermine that this was a con- 
veyance absolute, then the fact that the grantor continued in pos- 
session was simply the fact that he continued in possession as 
the lessee. The significance of the occupation is the significance 
of the original transaction, whatever that may be, and I do not 
see that the fact that the grantor continued in possession had any 
other relation to the subject of inquiry. If the transaction was a 
mortgage, then Oraig continued in possession under the agreement. 
If it was a deed, he was in possession under his lease. 

The rent was made équivalent to the interest on the considéra- 
tion of the deed. That fact has some significance. The interest 
was to be 1 per cent, per month on $5,000, or $50 a month, and 
that was the rent of the premises. This last circumstance, and the 
one that Craig advanced |2,000, appear to be the two circumstances 
in this case which to my mind hâve some tendency to establish the 
conveyance as a mortgage, and thèse two circumstances appear to 
be about ail there is in the case to support that view of the trans- 
action. Are thèse two circumstances sufiicient? What are the 
facts that tend to show that the transaction was a sale of the 
property? 

Commencing again, and reviewing the facts in the case from the 
other standpoint, what do we flnd? Mr. Cowell was a man of 
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means, and had a large expérience in the transaction of business 
involying the buying and selling of land. We find, when applied 
to by Craig for a loan, that Cowell went upon the premises and 
examined their value. He knew that the place had gone to sale 
on the foreclosure proceèdings for an amount of about $6,000, or 
a little more. It must hâve appeared to him that the mortgage 
value of the place had been exhausted for any sum about that 
amount, and that its only value to him would be as a purchaser; 
that there was not enough margin for him to take a mortgage on 
it; that the only way in which he could be secured would be to 
take a deed for the place, oven it, and give Craig the right to re- 
purchase it within a given time. In that connection is the cir- 
cumstance which I referred to a while ago, that the considéra- 
tion of the deed was about the value of the premises. In the case 
of Coyle V. Davis, 116 U. S. 108, 112, 6 Sup. Ct. 314, 316, the court 
said : 

"(îreat stress îs laid, In cases of this kind, on inaûequacy of considération, 
where there is a considérable disproportion between the priée paid and the real 
value of the property. There is testimony on both sides on the question of 
disproportion in this case. But the prépondérance is very large on the part 
of Davis that the share of Coyle in the property was sold for about Its sale 
value, In vlew of its conditions." 

This circumstance was considered in that case as tending to 
establish a sale, and the same interprétation may be given to the 
like circumstance in the présent case. 

There is another signifieant fact which must be considered, and 
that is, there was no agreement on the part of Craig to pay the 
amount of the loan, if we are to treat this transaction as a mort- 
gage. He made no agreement whatever with Cowell to pay in 
any event upon a reconveyance. In Henley v. Hotaling, 41 Cal. 
22, 28, Mr. Justice Rhodes said: 

"A mortgage Is a security for the performance of an agreement, which is 
usually to pay a sum of money. Leaving out of view other agreements than 
those for the payment of money, It is essentlal that there be an agreement, 
either express or implied, on the part of the mortgagor, or some one in whose 
behalf he exécutes the mortgage, to pay to the mortgagee a sum of money." 

To the same eiïect is Slowey v. McMurray, 27 Mo. 113. And see, 
also, the observations of Lord Chancellor Manners in Goodman v. 
Grierson, 2 Bail. & B. 274, as to the mutual and reciprocal remé- 
dies in a mortgage agreement. 

In this case, as I understand the transaction, Craig was not, in 
terms, required to pay the purchase price in any event. If he 
wanted the property, he was privileged to pay the $5,000 and in- 
terest, or rent, but he did not obligate himself to purchase the 
property from Cowell. The latter agreed to sell to Craig for 
f 5,000 and interest from November 18, 1879, but it was a matter 
wholly optional with Craig whether he would purchase or not. 
Suppose Craig had been a man of means, and this property had 
depreciated in value; what recourse had Cowell for this loss? The 
risk appears to hâve been ail on the side of Cowell. 

The other circumstances in the case to be considered are the terms 
79F.-44 
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of the crop mortgage given to Cowell by Craig. The first crop mort- 
gage, dated May 15, 1880, recites that the property is under lease f rom 
Cowell to Craig. The second crop mortgage, dated May 18, 1881, 
executed by Craig, but not by Cowell, on account of erroneous con- 
sidération, recites the conveyance to Cowell and the lease to Craig. 
The second crop mortgage, executed by both parties, is dated August 
1, 1881, and recites that the property is owned by Mr. Cowell and 
leased to Craig. The latter récital is an express déclaration on the 
part of Craig that Cowell owned the property, and that Craig was 
the lessee, — an admission that the conveyance to Cowell was an abso- 
lute deed, and not a mortgage. There is also the déclaration to 
Sherifl Franks, under circumstances that would indicate Craig's un- 
derstanding of the transaction. It appears that Craig declared to 
Mr. Franks, then sheriff of Monterey county, that this property was 
owned by Cowell. The déclaration was made when it was necessary 
for the sheriff to know who was the real owner of the premises. In 
the cases I hâve had occasion to examine, I flnd that déclarations of 
this character hâve been considered by the court as a very strong cir- 
cumstance — almost a controlling circumstance — in the case. But 
perhaps the most signiflcant circumstance in this case is the insolvency 
proceeding commenced by Craig in the superior court August 7, 1880. 
In the pétition he enters into some considérable détail with respect to 
this land, its ownership by Cowell, the lease to Craig, the terms of the 
lease, the conditions under which he held the property, and the inter- 
est that he had in the premises. Not only that, but, when a contest 
was presented by a creditor against Craig's discharge, he comes into 
court and answers the contest, and further déclares, still more em- 
phatically, if possible, that this property is owned by Cowell ; show- 
ing that the deed that he gave was an absolute deed, and that it was 
not a mortgage. It is said in explanation of thèse déclarations that 
Craig is an ignorant man, illiterate, and cannot read or write; that 
thèse déclarations were in fact only the déclarations of his attorney. 
This is a circumstance to be considered, but I am in doubt as to what 
weight should be given to the fact I think the expérience of most 
people is that persons who are unable to read or write are quite as 
particular and carefui about their business transactions as people 
who do read and write. Where persons are able to read and write, 
they are often disposed to pass over written documents without 
critical examination, but a person who cannot read ov write is usually 
very carefui to hâve documents read over and explained. I did not 
discover anything in the appearance or conduct of Mr. Craig on the 
stand to indicate that he was unable to look after his own interests. 
In some respects he seemed to behave himself with as much shrewd- 
ness, judgment, and caution as some of the witnesses on the other side 
of the casç. I thought he showed a fair ability in comprehending the 
intricacies of this case, and his relations to the facts as they were de- 
veloped. So, indeed, did Mrs. Craig. While they were both illiter- 
ate, it appeared to me they had ail the natural shrewdness usually 
associated with people in their condition. I cannot, therefore, con- 
clu de that the fact that thèse défendants could neither read nor write 
should be taken as évidence that they did not know the légal sig- 
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nificance of ail thèse proceedings relating to this property. I think 
the insolvency proceedings must necessarily hâve been explained 
to Craig. The pétition appears to hâve been presented to the superior 
judge, John K. Alexander, who was the attorney that prepared and 
was familiar with the original conveyance and the other instruments 
connected with that transaction. The certificate attached to the péti- 
tion indicates that it must hâve been brought to the attention of the 
judge, who, knowing the character of the original transaction, would 
hardly hâve permitted Craig to go on record with a document that was 
untrue, and particularly where it contained déclarations against his 
interest. If, therefore, Craig's déclarations in the insolvency proceed- 
ings are true, there is no question but that he understood that the deed 
was an absolute sale, and that this property was owned by Cowell 
after November 17, 1879. 

The next circumstance to be considered is that of the tender. This 
document was prepared by Mr. Eodgers as attorney for Craig, and is 
dated December 30, 1882. It seems to be as strongly in favor of the 
claim that the conveyance was an absolute deed as the proceedings in 
insolvency. It seems to me that in thèse latter proceedings Craig 
and his attorney, Eodgers, looked upon the conveyance as a deed, and 
treated it as a deed absolute, and that Craig's rights under it were 
such that they could only be secured by acting in accordauce with its 
express terms, as a sale, and not as a mortgage. 

Upon ail thèse facts, and others which might be referred to, but 
which I will not now recite, I hâve arrived at the conclusion that the 
évidence in this case establishes the fact that this conveyance, a deed 
absolute on its face, was in fact a deed of conveyance, and that the 
transaction was a conditional sale of the property, and was not a mort- 
gage. I will therefore direct judgment to be entered in favor of the 
plaintiff. 



UNITED STATES v. SIERRA NEVADA WOOD & LDMBER CO. SAME 
T. HIGGINS et al. SAME v. BOYINTON et al. SAME v. 
KIELY et al. SAME v. EICE. 

Nos. 609-613. 
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CanceiIvAtion of Land Patents— Fkaud—Bona Fidb Puechaseks. 

To a bill In equity by tlie United States to caneel a patent, upon the 
ground that it was obtained by fraud, the fact that the défendants are 
bona fide purchasers for value, without notice of the fraud, conslitutes a 
complète défense. 

Thèse were bills in equity brought by the United States against the 
Sierra Nevada Wood & Lumber Company and others to caneel a patent 
for certain lands. 

The facts stipulated, omitting the names of the défendants and the 
description of the lands in each suit, are as follows: 

"It is hereby stipulated and agreed by and between the United States of 
America, plaintiff, and * * •, défendants, through their respective attor- 
neys, that the followlng statement is and shall be considered the facts at 
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Issue In the above-entltled case, and the whole thereof, and that upon this 
statement of facts tlie same shall be presented to the above-entitled court 
for considération, détermination, and decree: Tliat * • *' défendants, and 
each of tliem, are citizens of tlie district and state of Nevada, and are reai- 
dent thereln, and that the land and real property hereinaiter more particu- 
larly described Is sltuated wlthin said district and state of Nevada. That 
one Charles Musso Is a Sloux half-breed Indian, and on, to wlt, July 17, 
1854, vras a résident and occupant of the Sioux half-breed Indian réserva- 
tion, in the state of Minnesota. That under and by virtue of an act of con- 
gress approved July 17,- 1854, the said and identical Charles Musso, Sioux 
half-breed Indian, as aforesaid, was entitled to bave scrip, known as 'Sioux 
Half-Breed Indian Scrip,' to wlt, for 480 acres of land, which said scrip 
was, by the terms thereof, locatable by the said Charles Musso upon any 
unoecupied lands subject to pre-empUon and private sale, or upon any other 
unsurveyed lands not reserved by govemment, upon which he bas made im- 
provements; and, under and in pursuance of the provisions of said act, there 
was issued to the said Charles Musso, and in his name and for his use and 
beneût, five pièce of said Sioux half-breed Indian scrip, to wlt, number 301, 
A, B, C, D, and E, for 480 acres of land in the aggregate; and the said 
Charles Musso then and there became, and was, and ever since has been, 
the légal owner of said flve pièces of scrip, number 301, A, B, C, D, and E, 
for said 450 acres of land in the aggregate. That said five pièces of scrip, 
number 301, A, B, O, D, and B, were never delivered to said Charles Musso, 
or to any one, with authority to act for hlm, or to reçoive or to hâve the 
same; and the said Charles Musso never did reçoive or hâve the same, or 
any part thereof, nor did he assign, transfer, or dispose of the same, or au- 
thorize any one to do so for him. 

"That, after said scrip was issued, it was taken pcssession of by the spécial 
commissioner of the United States, appointed under the act of July 17, 1854, 
whose duty it was to secure a deed of relinquishment from the said Charles 
Musso, and to deliver to him, upon the exécution of said deed, the said 
scrip. That the said Charles Musso was not found by the said commis- 
sioner, and did not apply for said scrip, but was at the time, about July 17, 
1854, upon the said réservation in the state of Minnesota, and was not ad- 
vised of the Issuance of said scrip to him, or of his right to hâve the same, 
otherwlse than by the said act of congress and the proceedlngs had there- 
under, and did not exécute to the said commissioner his deed of relinquish- 
ment; and the said commissioner did not deliver said or any part of said 
pièces of scrip before mentioned to the said Charles Musso, or to any one for 
hlm having authority to recelve the same. On the contrary, the said com 
missioner returned said pièces of scrip to the Indian office. That afterwards. 
and on or about December 10, 1860, the said five pièces of scrip number 301, 
A, B, C, D, and E were sent to the superintendent of Indian affairs at St. 
Paul, Minnesota, with instructions to give public notice that the same were 
in his possession, and held by him for delivery. That the said superintendent 
of Indian affairs, at St. Paul, Minnesota, did give notice that he held saJd 
scrip for delivery. That one person, falsely pretendlng to be Charles Musso, 
a Sioux half-breed Indian, a résident of the state of Minnesota, represented 
himself to one W. S. Chapman as the genuine Charles Musso, and as being 
entitled to said pièces of scrip, and made claim to the same, and, so pretend- 
lng, made, executed, and delivered in due form of law a power of attorney, 
creating and appolnting one W. S. Chapman his attorney in fact to recelve, 
receipt for, and bave the said scrip. That afterwards, on or about January 
1, 1864, the said superintendent of Indian affairs at St. Paul, Minnesota, re- 
ported said scrip as delivered; and the same was delivered to said W. S. 
Chapman, who claimed then to be the attorney in faot of said Charles 
Musso, and who then presented to the said superintendent of Indian affairs 
a paper in writlng, purportlng to be the power of attorney, and purporting 
to be executed by said Charles Musso, on, to wit, January 9, 1863, in the 
county of Hennepin, Minnesota. That the said W. S. Chapman presented 
said paper, purporting to be a power of attorney, claiming to be acting as 
the attorney in fact for the said Charles Musso; and the said W. S. Chap- 
man, under and by virtue of the said paper, purporting to be a power of at- 
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torney of the said Charles Musso, executed a pretended relinquishment ot 
said Charles Musso' s interest in the said Indian réservation to the United 
States of America, and under and by vlrtue of said paper, purporting to be 
a power of attorney of said Charles Musso, demanded and received the said 
pièces of scrip, number 301, A, B, 0, D, and E. That W. S. Chapman was 
not the attorney in fact for said Charles Musso, nor had he any authority to 
act for or bind the said Charles Musso of and concerning the said five 
pièces of scrip, or any thereof; on the contrary, that said paper, purporting 
to be the power of attorney of said Charles Musso, and purporting to nom- 
inate and appoint the said W. S. Chapoian as the attorney in fact of and for 
said Charles Musso, was not the power of attorney of said Charles Musso, 
and was not executed by him, but was in fact th« said other person falsely 
pretendlng to be Charles Musso, who was in no naanner entitled to said scrip, 
nor was he interested therein. That the said Charles Musso never having 
made or executed the same, and never having authorized the same to be 
made or executed in his name, or for any purpose whatsoever. That the 
said Charles Musso had no knowledgo of the existence of said false, fraudu- 
lent, and pretended power of attorney, and was in no wise a party to the 
same. That afterwards, and on or about the Ist of March, 1804, the said W. 
S. Chapman, as the pretended agent and attorney in fact of the said Charles 
Musso, and claiming to act as the attorney in fact for said Charles Musso, 
and without the knowledge, authorization, or consent of the said Charles 
Musso, located one of the said pièces of scrip, to wit, number 301, * * * 
at the United States land office at Carson City, Nevada, upon lands in the 
said district of Nevada, to wit, * * *; and afterwards, and on the 15th 
day of September, 1864, upon the aforesaid location, and without the knowl- 
edge, authorization, or consent of the said Charles Musso, a United States 
patent was issued upon said pièce of scrip for said above-described lands, in 
the name of said Charles Musso, wMch said patent was afterwards, and on 
the 15th day of September, 1864, delivered, upon said Ohapman's demand, to 
sa.id W. S. Chapman, claiming to be the agent and attorney In fact of saitl 
Charles Musso, and upon his receipt as such attorney in fact. That eac-h 
and every of said acts were without the knowledge, authorization, or con- 
sent of said Charles Musso, and were false, fraudulent, and void as to said 
Charles Musso, and as to plajntlfC, the United States of America. 

"That as to plaintiff, the United States of America, the said paper, purport- 
ing to be the power of attorney of said Charles Musso, and the said deed 
of relinquishment made, executed, and delivered by the said W. S. Chap- 
man under the pretended authority of said pretended power of attorney, and 
the said delivery of the said pièces of Sioux half-breed Indian scrip to tho 
said W. S. Chapman, and the location of the same by the said W. S. Chap- 
man, under said false and pretended power of attorney, and the issuance and 
delivery of said patent, were, and each and every of said acts were and are, 
fraudulent and void. That the said défendants * * * are in the posses- 
sion, use, and occupancy of the aforesaid and above-described land, claiming 
Onder the patent of the United States granted and issued upon and in satis- 
faction of said pièce of scrip, and deraign their title from the United States, 
under and in virtue of said patent, and hâve no other claim or title to the 
said land. That at the time the said pretended power of attorney to the 
said "W. S. Chapman, purporting to make the said W. S. Chapman the at- 
torney In fact of said Charles Musso, and at the time said deed of relin- 
quishment was made by the said W. S. Chapman, pretending to act as the 
attorney in fact of the said Charles Musso, under said false and fraudulent 
power of attorney, and at the time said scrip was located as aforesaid, and 
a patent to the said land was issued and delivered as aforesaid, said Charles 
Musso was absent from the state of Minnesota, and from the state of Ne- 
vada, and had no knowledge of said acts or either of them; and that the said 
Charles Musso left the state of Minnesota in June, 1855, and did not re- 
turn to said state until the year 1885, and when informed touching his 
rights in the premises, and of and concerning the said pièces of scrip, and the 
said pretended power of attorney, and the delivery of said scrip to the said 
W. S. Chapman, under the said pretended power of attorney, and of the lo- 
cation of the scrip, the said Charles Musso did, on, to wit, the day o( 
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April, 1892, make, exécute, and tender to the United States, and to the 
proper offleers of the United States, a formai deed of rellnquishment of Uis 
jnterest in said Sioux Indian réservation, and dld tlien demand of the Unit- 
ed States, and of tlie proper offleers thereof, the issuance and delivery to him 
of certifieates of Sioux half-breed Indian scrlp, under the provisions of the 
aforesaid act of July 17, 1854, for 480 acres of land, in exchauge for and 
in satisfaction of his interest as a Sioux half-breed Indian in said Sioux 
Indian réservation, in the said state of Minnesota. ïhat not until on or 
about the said day of April, 1892, did said Charles Musso or plaiutifï hâve 
knowledge that said power of attorney was false and fraudulent. That after 
said patent was Issued by the United States, and after the same was delivered 
and recorded to the said W. S. Chapman, alleged attorney in fact as afore- 
eaid, and long prlor to the commencement of this suit, said détendants, 
* * * and each of them, or their grantors, became and were bona fide pur- 
chasers of a portion of said land described In said patent, and paid a valu- 
able considération in money therefor, and afterwards entered Into and took 
possession of the same, and made valuable and expensive Improvements there- 
on; and ever slnce then, and for more than twenty-flve years, défendants 
and their grantors hâve been In the actual and exclusive possession and use 
of the said lands, and are now in such possession and use. That défendants 
had no knowledge nor information, nor had their grantors any knowledge 
or information, nor had they or their grantors any means of acquiring any 
knowledge or Information, of the alleged wrongful or fraudulent acts hereto- 
fore set forth; nor dld they, or elther of them, know, or hâve reason to know, 
that said power of attorney was false or fraudulent, or was not the power ot 
attorney of said Charles Musso named in the eomplaint. That neither the de- 
fendants nor their grantors in any manner partlclpated In said alleged unlawful 
or wrongful acts, or any of them." 

Charles A. Jones, U. S. Atty. 

T, V. Julien and Eobert M. Clarke, for défendants. 

HAWLEY, District Judge. Thèse are bills in equity to cancel a 
patent issued September 15, 1864, by the United States to W. S. Chap- 
man, as the agent and attorney in fact for one Charles Musso, upon 
the ground of fraud. The flve cases were tried together. The prin- 
ciples of equity applicable thereto are the same in each case. 

Has the government, upon the facts stated, shown such a superior 
équitable right to that of the défendants to the lands in question as 
to entitle it to recover? From the stipulated facts it is apparent 
that the controlling question in each case is whether the défend- 
ants, being bona fide purchasers of, and having the légal title to, the 
lands herein involred, without knowledge of the fraud committed 
upon the government in obtaining the patent through which they de- 
rived their title, are entitled to a decree. This question, in the light 
of the adjudicated cases, is too well settled in favor of the défendants 
to require any extended discussion. The undisputed facts aiBrma- 
tively show that a fraud was committed upon the United States, 
sufflcient in equity, as against the parties perpetrating it, or those 
claiming under them with notice of it, to justify the cancellation of 
the patent. But it is manifest that the fraud that was committed 
was not such as prevented the passing of the légal title by the pat- 
ent. This being true, it necessarily follows that, to a bill in equity 
to cancel the patent upon this ground, the défense of a bona fide pur- 
chaser, for value, without notice, is perfect. Boone v. CMles, 10 
Pet. 177, 209; Colorado Coal & Iron Co. v. U. S., 123 U. S. 307, 8 Sup. 
et. 131; U. S. V. Califomia & O. Land Co., 1 C, C. A. .^30, 49 Ped. 
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496; H., 148 U. S. 31, 41, 13 Sup. Ct. 458; U. S. v. Dalles Milita ry 
Road Co., 2 C. G. A. 419, 51 Fed. 629, 638; Id., 148 U. S. 49, 13 Sup. 
a. 465; U. S. V. Winona & St. P. R. Co., 15 C, C. A. 96, 67 Fed. 948, 
960; U. S. V. Southern Pac. R. Co., 76 Fed. 134, 137. 

The reason for protecting innocent pùrchasers holding the légal 
title is that a court of equity only acts upon the conscience of the 
party, and, if he has done nothing which taints it, no demand can 
attach upon it, so as to give jurisdiction in equity. Clear and strong 
as the equity of the United States in thèse cases must be admitted be, 
it is self-evident that it is no clearer or stronger than that of the 
innocent pùrchasers of the légal title to the lands, who paid a valua- 
ble considération therefor, and hâve made many valuable improve- 
ments thereon in good faith, without any notice, of the illégal acts 
committed by the person or persons who wrongfuÙy and fraudulently 
obtained the patent from the United States. Justice and equity de- 
mand that they should hâve protection and relief. They committed 
no fraud. They hâve acted vcith a clear conscience, and are not 
guilty of any wrong. They relied, and had the right to rely, upon 
the patent issued by the government in a case where it had the un- 
questioned jurisdiction and right to issue the patent. The fact that 
the government was imposed upon is not their fault. They cannot 
be held responsible for the fraud of others, of which they had no 
notice. The United States has no équitable title to the lands which 
is superior to the rights of the défendants and bona fide pùrchasers 
thereof. A decree in each case will be entered in favor of the de- 
fendants. 



ALLEN T. AMEEICAN LOAN & TRUST CO. et al 

(Circuit Court of Appeais, Nintti Circuit February 8, 1897.) 

No. 317. 

MoRTOASKS — Afpidavit oï' Good Faith — Rbcording— Rights of Cebditors. 
A statute of Washington provides that "a mortgage of personal property 
is void as against creditors * * • unless it is accompanied by the affl- 
davit of the mortgagor that it is made in good faith • • • and it is 
aclinowledged and recorded." Held^ that under thls statute a mortgage of 
real and personal property, which, when executed and recorded as a mort- 
gage of realty, is not accompanied by the affidavlt requlred by the stat- 
ute, is not for that reason absolutely void as against creditors, but upon 
the affidavlt being sultsequently attached to it, and its being recorded as a 
mortgage of personal property, it acquires validity as such, except as 
against intervenlng rights and liens, or creditors who may bave become 
such on the faith of the property's being unincumbered. 

Appeal from the Circuit Court of the United States for the Western 
Division of the District of Washington. 

Hudson & Holt and T. N. Allen, for appellant 

George Donworth, James B. Howe, and John P. Judson, for appel- 

lees. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 
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HAWLEY, District Judge. On December 31, 1891, the Olympia 
Light & Power Cîompany executed a mortgage of ail its property, both 
real and personal, to the American Loan & Trust Company, to secure 
an issue of bonds amounting to |150,000. This mortgage was duly 
acknowledged as required by law, but did not bave attached to it at 
the time of its original exécution the aflQdavit required by the statute 
of Washington in order to constitute it, as to creditors, a valid chattel 
mortgage. It was recorded January 20, 1892, in the records of mort- 
gages of real estate, but not in the book of chattel mortgages. On 
June 1, 1893, the intervener became an unsecured creditor of the mort- 
gagor in the sum of |8,000. On Norember 16, 1893, the mortgagor, 
while perfectly solvent, caused to be attached to the mortgage the 
affîdavit requisite to constitute it a perfect chattel mortgage, and on 
November 17, 1893, it was duly recorded as such in the chattel mort- 
gage records. Thereafter the American Loan & Trust Company in- 
stituted suit in the circuit court of the United States for the district 
of Washington to foreclose said mortgage, and in said foreclosure suit 
a receiver was appointed, who qualified and took possession of ail 
the property of the mortgagor. Subsequently the intervener recover- 
ed judgment against the Olympia Light & Power Company, the mort- 
gagor therein, upon his debt contracted as above stated. He inter- 
vened in this suit, and now claims the right to hâve his judgment 
satisfled ont of the proceeds arising from the sale of the personalty 
oovered by the mortgage before said proceeds are applied to the sat- 
isfaction of the mortgage indebtedness. A demurrer to the pétition 
for intervention was interposed upon the ground that it did not state 
facts sufflcient to entitle the intervener to the relief prayed for there- 
in. The demurrer was sustained, and pétition for intervention dis- 
missed, and judgment entered against him for costs. From that 
judgment this appeal is taken. 

Did the court err in sustainlng the demurrer? The answer to this 
question dépends upon the construction to be given to the statute 
of Washington which reads as follows: 

"A mortgage of personal property Is vold as against creditors of tlie mort- 
gagor or subséquent purcbaser, and ineumbrances of the property for value and 
in good faith, unless it is accompanied by the ailidavlt of the mortgagor that it 
is made in good faith, and without any design to hinder, delay or defraud 
creditors and it is acknowledged and recorded in the same manner as is re- 
quired by law in conveyance of real property." 1 Hill's Code Wash. § 1648. 

This statute, it will be observed, makes a distinction between cred- 
itors and subséquent purchasers and ineumbrances; but, while it pro- 
tects only purchasers and ineumbrances "for value and in good faith" 
against the opération of a mortgage not properly executed and re- 
corded, ail classes of creditors corne within its provisions. Willa- 
mette Casket Co. v. Cross Undertaldng Co., 12 Wash. 190, 194, 40 Pae. 
729. The contention of appellant is that the mortgage was void as 
to him when his debt was contracted, and that no subséquent action 
in supplying the defect of the absence of the aiïidavit required by 
law could in any maïmer impair or affect his rights. Can this con- 
tention be maintained? It is true that at the time the debt to the 
intervener accrued the mortgage was void as to ail creditors. Why? 



ALLEN V. AMEEICAN LOAN & TRUST CO. 697 

Because it did not hâve attached to it the afiSdavit of the mortgagor 
that it was "made in good faith, and without any design to hinder, 
delay or defraud creditors." For the want of this affidavit, the mort- 
gage could not be recorded as a chattel mortgage. It imparted no 
notice to any one. It was not of any binding force, It created no 
lien upon the property. To ail intents and purposes, as a chattel 
mortgage, it was invalid as to creditors. Being invalid and void in 
its then condition, could it be made valid by the subséquent act of 
the mortgagor in supplying the affidavit which the law required, and 
the act of the mortgagee, of having it, in its corrected form,* recorded 
in the book of chattel mortgages? 

Under the facts in this case, the question of appellant having been 
induced to give crédit on the faith of the mortgagor having unin- 
cumbered personal property is eliminated from this case. If we cor- 
rectly understand appellant's position, it is that if a new mortgage had 
on November 16, 1893, been drawn up in the language contained in 
the original, duly acknowledged, with the proper affidavit attached, 
and regularly recorded, it would hâve been valid as security for the 
debt for which the original mortgage was given; but he contends 
that inasmuch as the original mortgage was void at the time of its 
exécution, as against creditors, no subséquent act could make it valid. 
This argument states a différence in fact, without any distinction in 
principle. The original mortgage, as acknowledged and recorded, 
was a valid real-estate mortgage. It was simply void as to the per- 
sonal property. When the mortgagor attached the proper affidavit to 
it, and the mortgagee caused it to be recorded, it had the same force, 
vitality, and effect as if the instrument had then been again written, 
signed, and acknowledged. If any intervening rights or liens had 
been secured bef ore the defect was cured, such rights would, of course, 
hâve priority over the mortgage; but the intervener is not in a posi- 
tion to urge this point. The légal principle hère involved was pre- 
sented and elaborately discussed by the suprême court of Kansas in 
Cameron v. Marvin, 2o Kan. 612, 627, as will be seen by the following 
statement of the court : 

"Oounsel for défendant in error seem to contenu that where a chattel mort- 
gage Is not recorded immediately after it Is executed, and the property is not 
Immediately delivered to the mortgagees, it is ahsolutely void as to ail creâ- 
Itors -whose debts hâve been created subséquent to the exécution of the mort- 
gage, and prier to its being recorded, and prier to the delivery of the property, 
■without référence to any lien procured upon the property by virtue of an ai- 
tacbment or an exécution, or otherwise; that is, they claim that such a mort- 
gage is so absolutely void as to gênerai creditors whose debts hâve been cre- 
ated after the exécution of the mortgage, and before the recording of the 
same, or before the delivery of the property, that they may obtaiu a lien upon 
the property after the mortgage is recorded, and after the property is deliv- 
ered, by virtue of an attachment or other légal process." 

The court, in answering this contention, after stating that an unre- 
corded mortgage of property not delivered to a mortgagee is void as 
against creditors without notice, and referring to other questions not 
specially important hère, expressed its opinion upon this subject as 
follows: 

"If the mortgagee, whose mortgage is not recorded, and who does not hâve 
possession of the property, records his mortgage with the consent of the mort- 
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gagor, or takes possession of the property wlth the consent of the mortgagor, 
his mortgage then has the force and effect of tbe mortgage executed on ttie day 
on which It is filed for record, or on whicli tUe property is delivered. It is the 
Barqe then as though a new mortgage had been executed by the parties and 
recorded. The old mortgage is then given life and force and eftect by the joint 
action of both the parties, and hence must be held to be valid from that time 
on as against ail persons." 

This conclusion is based upon the principle that a mortgagor who 
is indebted to several parties has the unquestioned right to mortgage 
his property to secure any of his debts, and to give préférence to 
one créditer over others, so long as he acts in good faith, without any 
intention to hinder, delay, or defraud other creditors. Mr. Jones, in 
his work on Ohattel Mortgages, says that : 

"If a mortgagee takes possession of the mortgaged chattels before any other 
right or lien attaches, his title under the mortgage is good against everybody, 
although it be not acknowledged and recorded, or the record be ineffectuai by 
reason of any Irregularity. The subséquent delivery cures ail such defects, 
and it also cures any defects there may be through an insufflcient description 
of the property. • * • Delivery of possession under a mortgage iDef ore rights 
hare bieen acqulred by others will cure any Invalidity there may be in the 
Instrument, whether arising from an insuflicient exécution of it, the omission 
to record it, or from Its containlng a provision whlch makes It void except as 
between the parties." Jones, Chat. Mortg. § 178. 

In Reed v. Bank of Commerce, 8 Wash. 539, 36 Pac. 484, the court 
held that where possession is taken under the mortgage the rights 
of the mortgagee do not dépend upon the aiHdavit as to its exécution 
having been in good faith. In Willamette Casket Co. v. Cross Under- 
taking Go., supra, it does not appear that the mortgagor did any- 
thing after contracting the new indebtedness to make the mortgage 
operative in favor of the mortgagee as against debts contracted after 
the delivery of the mortgage. The court was not called upon to dis- 
ouss, and did not express any opinion upon, the question which is di- 
rectly involved in this case. There is no décision of the suprême 
court of Washington, to which our attention has been called, which, 
upon similar f acts, announces any principle in opposition to the views 
we hâve expressed. The judgment of the circuit court is afQrmed. 



ALLEN et al. v. JONES et al, 
(Circuit Court, B. D. Arkansas, W. D. April 10, 1S97.) 

1. INJUNCTION Bond— lilABILITY OF Sdrbties. 

The sureties in an injunctiou bond, where the prosecution of an action 
is restrained, are liable for the whole penalty, without crédit for what 
has been pald on the judgment finally rendered in such action, it appear- 
ing that the unpaid balance of the judgment exceeds the penalty of the 
bond, and that the whole judgment could hâve been collected but for the 
delay caused by the injunctlon. 

2. Samb. 

Where the plaintilï in an action, which was delayed by temporary In- 
junction, pressed the action to judgment with reasonable diligence on the 
termination of an appeal from a judgment dissolviug the injunction, aad 
he was unable, by reason of the Insolvency of the défendants, to colîect his 
judgment, the sureties in the injunction bond are liable, though the de- 
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fendants were soTveiit when the Injunction was dissolve^. The court hav- 
ing, in its discrétion, announced tliat it would talie no steps in the action 
at law pending tbe appeal in the injunction suit, plaintife was not charge- 
ible with want of diligence in falling to press lils action to judgment pend- 
Ing that appeal. 

This was an action at law brought by Allen, West & Bush against 
Wyley Jones and others upon an injunction bond. Heard on motion 
to crédit judgment entered on verdict of jury. 

Rose, Hemingway & Rose, for plaintiffs. 

J. M. & J. G. Taylor, N. T. White, and A. B. Grâce, for défendants. 

WILLIAMS, District Judge. At a former day of this term, judg- 
ment was entered in this cause, in accordance with the verdict of the 
jury, in favor of the plaintiiîs, and against the défendants. The de- 
fendants hâve presented a motion to enter a crédit upon the judgment, 
and, in order that the question which the motion présents may be 
understood, it becomes necessary to make a statement of facts either 
conceded by the parties or established by the verdict of the jury, as 
foUows: 

On the lOth of September, 1886, the plaintiffs in this cause insti- 
tuted an action at law in the United States court at Helena, against 
R G. Atkinson and E. B. Houston, to recover an amount claimed 
against them upon a note and written contract for $6,927.34. Bef ore 
the défendants in that cause flled an answer, they instituted a suit in 
equity in the same court to enjoin the prosecution of the action at law, 
and to cancel the note and contract on which the action was based. 
The application for a temporary injunction was heard, and the court 
ordered that upon the exécution by complainants of a bond in the sum 
of $7,000, conditioned according to law, that plaintiffs in the action at 
law be enjoined and restricted from prosecuting the same until the 
further orders of the court. Thereupon the plaintiffs in the suit in 
equity executed a bond, which was signed by the défendants Jones 
and Triplett, as well as by the intestate of the défendant Talbott, 
which is in the following language: 

"We undertalîe that the plaintiffs, R. G. Atkinson and E. B. Houston, part- 
ners as K. G. Atkinson & Co., shall pay to the défendants, James H. Allen, 
Thomas H. West, and J. E. Bush, as Allen, West & Bush, the damages, not 
exceeding seven thousand dollars, which may be sustained by reason of the 
injunction in this case, i£ It Is flnally decided that sald Injunction ought not 
to hâve been granted." 

And thereupon ail proceedings upon the action at law were sus- 
pended until the final détermination of the suit in chancery. Both 
cases were by consent transferred to this court, and the suit in equity 
came on for final hearing in October, 1894, when a decree was en- 
tered dismissing the bill for want of equity. Atkinson and Houston 
took an appeal to the circuit court of appeals, and the decree of this 
court was affirmed by it on the 2d of December, 1895, 17 C. C. A. 570, 
71 Fed. 58. Pending détermination of the cause upon appeal, this 
court declined to take steps in the action at law; but, immediately 
after the cause was determined, the plaintiffs in the action at law be- 
gan to press for a trial, and after considérable delay, caused by de- 
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murrers, answers, and amendments to the same, it was tried, and a 
verdict was rendered iu favor of the plaintifEs for the sum of about 
|12,000. As soon as an exécution could issue under the statute of 
Arkansas, one was sued out upon the judgment, and levied upon such 
property of the défendants Atkinson and Houston as the marshal was 
able to flnd. That property was afterwards sold for the aggi'egate 

sum of forty-nine hundred and dollars, leaving a balance duc 

upon the judgment in excess of the penalty in the injunction bond. 
At the time that the bond was executed, Atkinson and Houston were 
both solvent, and both continued so for a number of years. About 
1893, Houston became insolvent. Atkinson became insolvent shortly 
before or shortly after the final détermination of the suit in chancery. 
After the issuance of the exécution above referred to, the plaintiffs 
brought this action upon the injunction bond, upon the ground that, 
by reason of the injunction, they had been prevented from makiug 
their debt, which they would hâve made but for the injunction. The 
verdict of the jury establishes the fact that plaintiffs could hâve made 
their full debt out of Atkinson and Houston if the injunction had uot 
issued, and that, by reason of the injunction, they are unable to make 
upon their debt and interest an amount in excess of the penalty of 
the bond. The verdict and judgment were for the latter amount, and 
the défendants now move that a crédit be entered thereon of the 
amount realized from the sale under exécution of lands belonging to 
Atkinson and Houston. The only question presented by the motion 
is, are they entitled to the crédit? 

By the provisions of the bond, the défendants obligated themselves 
that Atkinson & Oo. would pay to plaintiffs ail damages, not exceed- 
ing f 7,000, which they might sustain by reason of the injunction; and 
ihe contention made on part of the défendants is that this is, in effect, 
a guaranty of the payment of $7,000; that $4,900, having been paid, 
is to that extent a compliance with the guaranty; and that the only 
default is as to the balance. The court would hâve been glad to 
reach this conclusion, but is constrained to hold that the obligation is 
one of indemnity, and not of guaranty. The obligors undertook to in- 
demnify the obligées against ail damages by reason of the improper 
issuance of the injunction, limiting, however, the amount that they 
could be called upon to pay to the sum of $7,000. To entitle the de- 
fendants to the crédit sought, they should show either that they made 
the payment, or that the damage had been reduced by reason of the 
payment to a sum less than the penalty of the bond. This case pré- 
sents neither condition. The amount for which they seek crédit was 
realized from a sale of property belonging to the défendants in the 
original action, and in it the défendants in this case had no interest. 
When it had been applied upon the original judgment, it left a bal- 
ance unpaid and uncollectible of more than the penalty of the 
bond. As this balance would hâve been collected if the bond had not 
been executed, it is a damage resulting from the exécution of the bond 
and the issuance of the injunction, for which, by the terms of the 
bond, the défendants herein became liable. 

A case in which there was a question much similar is Sessions v. 
Pintard, 18 How. 106. In that case, the court, speaking of the con- 
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tention made by the sureties as to the distribution of money result- 
ing from a sale of the property of the principal, say: 

"On what groond could the appellants [tlie sureties] claim a pro rata dis- 
tribution of this fund [arising from sale of the land of the principal]? They 
were bound to the extent of the penalty of their bond, on which a judgment 
was entered. They had a direct interest In the application of the proceeiis 
of the land to the payment of the original decree, including the interest and 
eosts; and, so much as sueh payments reduced the original decree below the 
ainount of the judgment against them, they were entitied to a crédit on the 
judgment. The judgment has been so made, and the crédit entered, and be- 
yond this they hâve no claim, either équitable or légal." 

It f ollowB that the motion must be denied. 

In the brief filed by counsel, it is argued that the entire judgment 
should be set aside, because the court erred in admitting upon the 
trial évidence to the effect that, pending the appeal in the equity cause, 
the court announced to counsel that it would take no steps in the ac- 
tion at law; and, in support of this contention, authorities are cited, 
to the efEect that the dissolution of the injunction was not affected 
nor the injunction reinstated by the takinig of an appeal. Upon 
this proposition of law there can be no controrersy, and the court's 
action in admitting the évidence vras in full récognition of the doc- 
trine contended for. But courts hâve much discrétion in directing 
the conduct of causes before them, and it seems to me, after full 
considération of the position taken by counsel, that my action in 
this matter was justified by the soundest principles of justice, and 
exacted in the exercise of proper discrétion. In the suit in chan- 
cery the court had disposed of the issues upon which the action 
at law proceeded, by final decree. If the action at law had been 
brought to trial, the appellants in the chancery case (défendants 
in the law case) would hâve been bound upon thèse issues by the 
decree entered, and the fruits of the appeal, if successfuUy pros- 
ecuted, would hâve been lost. In order that the défendant in the 
action at law might enjoy the full beneflt of the appeal in case they 
Bucceeded, the court deemed it proper to defer trial upon the action 
at law. If the decree had been reversed, it would hâve resulted to 
the beneflt of the sureties upon the injunction bond, as well as to 
the beneflt of the principals. During the time that the court, in 
the exercise of its discrétion, declined to proceed with the trial 
of the cause, the plaintifEs were not in a position to press their 
action to judgment, and having proceeded immediately after the 
case was decided on appeal, and havingly failed to realize upon a 
judgment obtained with ail reasonable diligence, the fact, if it 
be a fact, that R. Gr. Atkinson became insolvent between the date 
when the injunction was dissolved and the judgment against him 
in the law case rendered, would not exonerate the sureties. 

The fact remains that, if the prosecution of the action had not 
been stopped by the injunction, the plaintififs could hâve obtained 
judgment and exécution, allowing for ail reasonable delays in the 
administration of the law, before either Atkinson or Houston be- 
came insolvent. If there was not sufflcient time for them to get 
judgment and satisfaction after the injunction was dissolved, tak- 
ing into considération the same reasonable delays in the admin- 
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istration of justice, it results that the failure to make the money 
was brought about by the injunction. If the parties had continued 
Suivent for eight yeajs, and the injunction had then been dis- 
solved, but they had both failed the next day, before it was pos- 
sible to obtain judgment according to the ordinary course of causes 
in court; there could be no doubt tbat the sureties would still be 
liable. The fact, if it be a fact, that one of the parties was sol- 
vent for more than a day after the injunction was dissolved, would 
not change the resuit, unless the condition of solvency continued 
so long as that the plaintiffs, by exercising reasonable diligence 
in the prosecution of their suit, could hâve obtained judgment. 
In this case the delay was reasonable so long as the equity suit 
was pending on appeal, and after that time the évidence ail shows 
that the plaintiffs prosecuted their appeal with the utmosit dili- 
gence. So much of plaintiffs' judgment against Atkinson & Co. 
as they could not make at the date of its recovery is a part of the 
damage growing out of the wrongful issuance of the injunction; 
and the évidence to explain the delay was proper, and I am of the 
opinion that judgment should stand. 

Although counsel hâve not made a motion to set aside the judg- 
ment, they bave argued with much earnestness the question last 
considered, and I hâve deemed it proper to state my views thereon. 



MEEOANTILB TEITST OO. v. MOBILE & S. H. RY. OO. 
(Circuit Court, S. D. Alabama. June 20, 1896.) 

MORTOASES— FOEECXOSURE— RiGHTS OF CREDITOH OP THE MoRTGAQOR'S VbNDBE. 

After a decree of foreclosure and expiration of the time allowed for ré- 
demption, a judgment créditer of a vendee of ttie mortgagor Iiad the land 
sold under an exécution on his judgment, and became tlie purchaser. Held, 
that he had no interest in the land entitling hlm to clalm a part of the 
proceeds of the foreclosure sale. 

Bestor & Gray, for complainant 
Fred. G. Bromberg, for petitioner. 

TOULMIN, District Judge. As I understand the case made by 
the pétition, amendments thereto, and exhibits, it is substantially 
this : On April 15, 1895, the petitioner recovered a judgment in the 
state court against the Mobile & Spring Hill Railway Company for 
|6,500. On May 6. 1895, it caused an exécution to be issued on the 
judgment, and to be placed in the hands of the sheriff, which was 
by him levied on certain lands belonging to the défendant. The 
sheriff sold the lands under the exécution, and at the sale the peti- 
tioner became the purchaser for the sum of |300. On September 
11, 1895, the sheriff executed a deed for the lauds to the petitioner. 
Prior to said judgment, exécution, levy, and sale, the défendant, 
the Mobile & Spring Hill Railway Company, acquired by purchase 
the said lands and the railroad franchises, rights, etc., of the Mo- 
bile & Spring Hill Railroad Company. At the time the Mobile & 
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Spring Hill Eailway Company acquired said property, tliere was 
a raortgage on it, executed on June 1, 1886, by tbe Mobile & Spring 
Hill Railroad Company to M. P. Lery and F. Ingate, which was in 
full force and effect. On April 1, 1893, the Mobile & Spring Hill 
Eailway Company executed a deed of trust on the railroad, fran- 
chises, and rights aforesaid to the complainant, the Mercantile 
Trust Company, as trustée, to secure certain bonds therein men- 
tioned, which deed of trust, however, did not cover the lands in 
question. Subsequently the Mercantile Trust Company was sub- 
rogated to and acquired ail the rights and remédies of said Levy and 
Ingate under the mortgage of June 1, 1886, which mortgage, it will 
be observed, included said lands. On June 11, 1895, a decree was 
rendered in thîs court foreclosing said mortgage, and ordering the 
property described therein to be sold to pay the debt secured by it. 
The amount of the debt then due was $9,666.55. The Mercantile 
Trust Company was ordered to sell the property, and it was sold 
at public outcry on April 20, 1896. The deed of trust executed by 
the Mobile & Spring Hill Eailway Company on April 1, 1893, was 
foreclosed by a decree of this court of February 29, 1896, and the 
property covered by said deed of trust ordered to be sold by Rich- 
ard Jones, spécial commissioner, appointed for that purpose. The 
sale under this decree was also on April 20, 1896. The sale under 
the two decrees took place at the same time and place. They were 
made by one T. M. Le Baron, acting as crier for the Mercantile 
Trust Company, and for said Richard Jones, and ail the property 
covered by the Levy and Ingate mortgage and by the said deed of trust 
was purchased by I^ewis H. Eust for the sum of |85,000, of which 
173,950 were paid to said Jones as commissioner, and by him paid 
into the registry of the court, and the balance of the purchase 
money, to wit, $11,050, was paid tp the Mercantile Trust Company, 
and by it applied to the satisfaction of the debt due to it under 
the Levy and Ingate mortgage, and by the company reported to the 
court. The court took no action with this division of the purchase 
money, and was not requested to take any action in the matter. 
On the reports of Commissioner Jones and of the Mercantile Trust 
Company, proper deeds were ordered by the court to be executed 
to the purchaser. At the time and place of sale, the petitioner, 
claiming to be the owner of the equity of rédemption of the Mobile 
& Spring Hill Eailway Company in and to the lands in question, 
tendered to the solicitors of the Mercantile Trust Company $10,000 
in cash in payment of "ail the rights, privilèges, franchises, and 
land granted to the Mobile & Spring Hill Eailway Company, and 
described in the advertisement of sale," exclusive of the particu- 
lar lands purchased by the petitioner at the sherifl's sale aforesaid, 
and demanded that said Mercantile Trust Company sell the property 
included in the Levy and Ingate mortgage, exclusive of the lands 
in question, and before selling said lands, and that said lands be 
sold separately, which demand was refused or disregarded. The 
petitioner now prays the court to decree that so much of the said 
$73,950 be paid to it as equitably belongs to it as the owner of the 
Mobile & Spring Hill Railway Company's interest in said lands up- 
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on its making a conveyance of the same to the purchaser at the 
sale under the aforesaid decrees, and prays that it may be ascer- 
tained what sum petitioner is so equitably entitled to. The ques- 
tion is, what is the Mobile & Spring HiÙ Eailway Gompany's in- 
terest in said lands? It was once the owner of the lands by pur- 
chase, but held them subject to a mortgage. In other words, it 
acquired by purchase the interest of the Mobile & Spring Hill Rail- 
road Company. At most, that interest was but the equity of ré- 
demption, the grantor (Mobile & Spring Hill Railroad Company) 
having already executed the mortgage to Levy and Ingate. That 
mortgage has been foreclosed, and the property sold. The Mobile 
& Spring Hill Bailway Company could bave paid off the debt se- 
cured by the mortgage, and obtained a elear title to the lands. But 
it did not do so. It was not the mortgagor of the lands ; and if it 
ever had the right, as a vendee of the mortgagor, to redeem, it had 
no such right on September 11, 1895, the day the petitioner pur- 
chased the lands at sheriff's sale. The mortgage had been fore- 
closed by the decree of this court three months prior to that time, 
and by the terms of the decree the equity of rédemption was for- 
ever barred 30 days after the date of the decree. The Mobile & 
Spring Hill Railroad Company was barred by this decree, and the 
Mobile & Spring Hill Railway Company had no greater rights than 
the former company, and certainly the petitioner had no rights 
superior to the latter company. Childress v. Monette, 54 Ala. 317. 
So it seems to me clear that the Mobile & Spring Hill Railway Com- 
pany has no interest in said lands, nor in the proceeds of their 
sale, even if they were now in the custody or under the control of 
the court, to which the petitioner is or can be equitably entitled, 
and there was no such interest at the time of the alleged tender 
and demand. If the Mobile & Spring Hill Railway Company had 
a right, as vendee, to redeem from the mortgagee of the Mobile & 
Spring Hill Railroad Company, where does the judgment créditer 
of such vendee get that right? The mortgagor or his judgment 
creditor can redeem, but I know of no authority for the judgment 
creditor of a vendee to redeem from the mortgagee of the vendor. 
Kelly V. Longshore, 78 Ala. 203. But if the petitioner, as the judg- 
ment creditor of the Mobile & Spring Hill Railway Company, had 
the right to redeem from the mortgagee of the Mobile & Spring Hill 
Railroad Company, it did not comply with the law of the tender, 
The amount alleged to hâve been tendered was $10,000. The 
amount of the principal and interest due on the mortgage, without 
costs, was some |10,300. So there was no légal tender. How- 
ever, this is not a bill to redeem. It is a pétition that the peti- 
tioner be paid such an amount as equitably belongs to it as the 
owner of the Mobile & Spring Hill Railway Company's interest in said 
lands. As I hâve said, I think it is clear that that company has no 
interest in said lands. In no aspect of the case, as now presented, can 
the court grant the relief prayed for. The demurrers to the pétition 
are therefore overruled. 
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UNION STOCK TARDS NAT. BANK T. MOORB et al. 
(Circuit Court of Appeals, Bighth Circuit. March 1, 1897.) 

1. PAKTias. 

To a suit brought against a bank to recover money deposlted with It 
by a corporation, wMch plaintiffs clajmed acted as ttieir agent in making 
the deposlt, and whicli deposit the banlî had applied to tlie payment of 
a debt to it from the depositor, tlie corporation maklng tlie deposit was a 
proper, and even necessary, party; but as, on the renditlon of the decree 
in favor of complainants, that company appeared entitled to no right or 
relief, and was not subjected to any liability, a dismlssal as to it was 
proper. 

3. Banks— Deposit bt Agent. 

Where the offlcers of a banlc, when they received a deposit which they 
applied to the payment of a debt due from the depositor to the bank, knew 
or had reason to believe that the deposit contained moneys belonging to' 
others, for whom the depositor was but the agent or faetor, the persons 
who were in equlty the cwners of the money were entitled to recover it 
from the bank. 

Appeal from the Circuit Court of the United States for the District 
of Nebraska. 

The appellant Is a national bank doing business at the Union Stock Yards 
at South Omaha, Neb.; and in the year 1895, and prior thereto, the Waggoner- 
Blrney Company was a corporation of the same place, engaged in business as a 
bve-stock commission agent and faetor, doing ail of its banking business with 
the appellant, and at the close of business on the Ist day of August, 1895, was 
Indebted to the appellant, upon overdrafts and its checks paid by the appellant, 
in the sum of $8,918.10, and upon its two promissory notes, having then con- 
sidérable time to run before maturlty, In the further sum of $8,774.39. On 
said Ist day of August, 1895, the appellees brought by railroad to South Omaha 
a large shipment t>f eattle, and gave them, for sale upon commission, to the 
Waggoner-Bimey Company aforesaid, who made sale of the eattle on the same 
day, and, near the close of business of that day, deposited the proceeds of such 
sale, with some other moneys, in the appellant bank; the entire amount of the 
deposlt being the sum of $17,666.30. On the receipt of such deposit by the ap- 
pellant, it assumed to apply the same, as moneys of said Waggoner-BIrney 
Company, in payment and satisfaction of ail said indebtedness of said company 
to said bank, including the said two notes of said company not matured; and 
on the moming of August 2, 1895, upon the présentation of the check of said 
company upon said Imnk for the sum of $11,773.03, to be pald to the appellees 
as the net amount belonging to them from the proceeds of the sale of their eat- 
tle, ail of which proceeds had been included In said deposit of the preceding 
day, said bank refused to pay the same or any part thereof, and claimed to hold 
ail of said money under said application by it of the same in satisfaction of said 
indebtedness of the said company to said bank. Whereupon this suit was be- 
gun by the appellees, and upon trial thereof the court made the decree in their 
favor which is appealed from. 

J. M. Woolworth (J. L. Kennedy and Myron L. Learned on the brief), 
for appellant. 
C. J. Smyth, for appellees. 

Before SAJSTBOEN and THAYEK, Circuit Judges, and LOCHEEN, 
District Judge. 

LOOHEEN, District Judge, after stating the case as above, de- 
livered the opinion of the court. 

1. Although the Waggoner-Birney Company, from its connection 
with, and possibility of interest in, the subject of the litigation, was a 
79 F.-^5 
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proper, and even necessary, party défendant, yet on the rendition of 
the decree, as it appeared entitled to no rights or relief, and was not 
subjected to any liability in the action, the dismissal, as to that Com- 
pany, was proper. If the appellant deemed that said company should 
be retained longer as a party, it should haTe brought that party hère 
on this appeal, but its rights and interests in the subject-matter are 
fully determined by the decree to which it was a party. 

2. The right of the appellees to recover of the appellant the mon- 
eys claimed by the appellees in this suit depended upon the litigated 
questions of fact, whether the appellees were in equity the owners of 
the money claimed by them at the time the same was deposited by 
said company in said bank, and whether the oflQcers of said bank, 
when it received such deposit, knew, or had reason to believe, that 
the deposit consisted of or contained moneys not belonging to said 
company, but to the appellees, or to others for whom the company 
was but the agent or factor. Clemmer v. Bank (111. Sup.) 41 N. E. 
728; Bank v. Gillespie, 137 U. S. 411, 11 Sup. Ct. 118. The court 
found thèse facts in favor of the appellees, and, from a careful con- 
sidération of the évidence, we are satisfled with the correctness of such 
finding. The decree appealed from is afQrmed, with costs. 



FIRST NAT. BANK OP HUMBOLDT, NBB., V. GLASS et aL 

(Circuit Court of Appeals, Blghth Circuit. March 22, 1897.) 

No. 840. 

1. HOMESTEAD — FrAUDTJLENT CoNVBYANCB. 

The use of property that Is not exempt from exécution by a debtor to 
procure the title to a homestead in his owu name is not a fraud upon hls 
credltors. The use of unexempt property by a debtor to vest the title to 
such a homestead in the name of hls wife is held to be a fraud upon credlt- 
ors In the State of Minnesota, but, under the construction of the constitu- 
tion of Kansas adopted by the suprême court of that state, it Is immaterial 
whether the debtor takes the title In hls own name or in that of his wife. 
A homestead In Kansas, therefore, purchased with unexempt property In 
Nebraska, whleh belonged to a debtor who had removed from the latter 
state to Kansas, Is exempt from exécution, although the title to It Is taken 
in the name of hls wife. 

2. BaME — FEDERAL COURTS— StATE DECISIONS. 

Décisions of the highest court of a state as to the homestead exemption 
under the constitution and statutes of that state establish a ruie of property 
there, binding on the fédéral courts, where no question under tlie consti- 
tution and laws of the nation and no question of gênerai or commercial 
law Is Involved. 

Appeal from the Circuit Court of the United States for the District 
of Kansas. 

This appeal challenges a decree which sustained a demurrer to a bill brought 
by a judgment debtor to subject a homestead, which the debtor had bought 
and caused to be conveyed to his wife, to the payment of the judgment. The 
blU disclosed thèse facts: The sitatutes of Nebraska exempt from judicial sale 
a homestead not exceeding In value $2,000, eonsdstiiig of a dwelling house in 
which the claimant résides and the land on which the house is situated, not 
exceeding 160 acres in extent Consol. St. Neb. 1891, c. 19, p. 430. The consti- 
tution of the state of Kansas exempts from forced sale under process of law 



riRST NAT. BANK T. GLASS. 707 

a homestead not exceeding 160 acres of farming land, or one acre wlthln the 
limlts of an Incorporated town or dty, and ail the improvements thereon, when 
It is occupied as a résidence by the famlly of the owner, -whatever its value may 
be. Const. Kan. art 15, § 9; 1 Gten. St. 1889, par. 235. From May 4, 1892, 
tmtil March 22, 1894, the appellee, John F. Glass, owned, and with his wlfe, 
Harriet H. Glass, reslded upon and occupied, 160 acres of land In the state 
of Nebraska, as thelr homestead. In May, 1892, Glass purchased of one 
Gravatte some fruit trees whleh were planted on hls farm, and which «i- 
hanced Its value $3,000. He gave Gravatte a span of horses and six of hds 
promissory notes for thèse trees. The appellaat, the First National Bank of 
Humboldt, Neb., purchased four of thèse notes before their maturity, and on 
November 19, 1894, obtalned a judgment thereon for $2,278.44 against John 
F. Glass, In an action whlch it had commenced In the district court of Pawnee 
eounty, in the state of Nebraska, on June 24, 1893. Glass vsras Insolvent, and 
he had no property except the farm whlch he occupied as hla homestead. On 
March 22, 1894, he sold and eonveyed this farm to one HufC for $6,100, and 
with that money he bought 160 acres of farming land In Franklin eounty in the 
state of Kansas, and caused the vendor to convey It to Ms wife. He and Ms 
wtfe Immedlately took possession of It, and hâve ever slnce reslded upon, occu- 
pied, and claimed It as their homestead. The bank caused an exécution to be 
issued on its judgment in 1895, and it was retumed nalla bona. It then brought 
an action upon this Judgment, and obtalned a judgment In that action, and 
a return of exécution unsatisfled, In the district court of Franklin eounty. In 
the state of Kansas. Thereupon It exhlbited its blll in the court below, and 
allégea, Ui addition to the foregoing faets, that the appeUees sold their farm In 
Nebraska, secretly fled to the state of Kansas, and purchased and took posses- 
sion of their farm ta. that state with the intent and for the purpose of cheating 
and defrauding the bank out of its clalm against Glass, and for the puipose of 
preventing it from coUecting its judgment from the farm in Nebraska, whlch 
was worth $4,100 more than the value of an exempt homestead, under the stat- 
utes of that state. The bank prayed for the saJe of the farm In Kansas, and 
for the application of the proceeds of the sale to the payment a£ Its judgment. 

J. W. Deford, for appellant. 

C. A. Smart and H. "G. Mechem, for appellees. 

Before SAis^BORN and THAYER, Circuit Judges, and LOOHREN, 
District Judge. 

SANBORN, Circuit Judge, af ter stating the case as above, delivered 
the opinion of the court. 

An insolvent debtor may use with impunity any of his property that 
is free from the liens and the vested équitable interests of his creditors 
to purchase a homestead for himself and his family in his own name. 
If he takes property that is not exempt from judicial sale and applies 
it to this purpose, he merely avails himself of a plain provision of the 
constitution or the statute enacted for the beneflt of himself and his 
family. He takes nothing from his creditors by this action in which 
they hâve any vested right. The constitution or statute exempting 
the homestead from the judgments of creditors is in force when they 
extend the crédit to him, and they do so in the face of the fact that 
he bas this right. Nor can the use of property that is not exempt 
from exécution to procure a homestead be held to be a fraud upon 
the creditors of an insolvent debtor, because that which the law ex- 
presslv sanctions and permits cannot be a légal fraud. Jacoby v. 
Distiliing Co., 41 Minn. 227, 43 N. W. 52; Kelly v. Sparks, 54 Fed. 
70; Sproul v. Bank, 22 Kan. 238; Tucker v. Drake, 11 Allen, 145; 
O'Donnell v. Segar, 25 Mich. 367; North v. Shearn, 13 Tex. 174; Cip- 
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perly v. Ehodes, 53 111. 346; Bandall v, Bufflngton, 10 Cal. 491. 
Wlien the appellees sold their farm in Nebraska, and bought and 
took possession of tlieir homestead in Kansas, the bank had acquired 
no lien and no spécifie équitable interest in any of the property of its 
debtor. It was his simple contract créditer, and it had no vested 
right in either his property or his résidence. He had the right to 
change his résidence from one state to another, and to secure for 
himself a homestead in any state where he chose to live. If, there- 
fore, he had taken the conveyance of his homestead in Kansas in his 
own name, it would hâve been exempt from the judgment of the ap- 
pellant. 

The only question remaining is whether the farm lost this exemp- 
tion because he caused it to be conveyed to his wife. Upon this ques- 
tion the authorities are not in accord. The suprême court of Minne- 
sota déclares that such a transaction is a fraud upon creditors, and 
subjects the property so acquired to the payment of their debts. Sum- 
ner t. Sawtelle, 8 Minn. 309 (Œl. 272); Kogers v. McGauley, 22 Minn. 
384. Thé suprême court of Kansas, on the other hand, holds that a 
homestead purchased and paid for from the unexempt property of the 
husband is equally exempt from judicial sale, under the constitution 
of that state, whether the title is taken in the name of the husband or 
in that of the wife. Monroe v. May, 9 Kan. 466, 475, 476; Hixon v. 
George, 18 Kan. 253, 258. The décisions of the highest judicial tri- 
bunal of the state of Kansas, which we hâve cited, settle this ques- 
tion in the case at bar. The question involves the construction and 
effect of the constitution and statutes of that state, and the décisions 
of it by that court establish a rule of property there, which has pre- 
vailed without modification for a quarter of a century. As was said 
by Mr. Justice Field in Ohristy v. Pridgeon, 4 Wall. 196, at page 203, 
in speaking of a law of the Eepublic of Mexico which had subse- 
quently become, in effect, a local law of the state of Texas : 

"The interprétation, therefore, placed upon it by the highest court of that 
state must, according to the established principles of this court, be acceptqâ aa 
the true interprétation, so far as it applies to titles to lands in that state, 
■whatever may be our oplnioa of Its original soundness. Nor does it matter 
that in the courts of other states, carved out of territory since acquired from 
Mexico, a difCerent interprétation may hâve been adopted. If such be the 
case, the courts of the United States will, in conformity with the same prin- 
ciples, follow the différent rullng so far as it afifects titles in those states." 

The construction by the highest judicial tribunal of a state of its 
constitution or statutes, which establishes a rule of property, is con- 
trolling authority in the courts of the United States, where no ques- 
tion of right under the constitution and laws of the nation and no 
question of gênerai or commercial law is involved. Brashear v. West, 
7 Pet. 608, 615; Allen v. Massey, 17 Wall. 351; Llovd v. Fulton, 91 
U. S. 479, 485; Sumner v. Hicks, 2 Black, 532, 534^; Jaffray v. Mc- 
Gehee, 107 U. S. 361, 365, 2 Sup. Gt. 367; Peters v. Bain, 133 U. S. 
670, 686, 10 Sup. Ct. 354; Randolph's Ex'r v. Quidnick Co., 135 TJ. 
S. 457, 10 Sup. 'Ct. 655; White v. Ootzhausen, 129 U. S. 329, 9 Sup, 
Ct. 309; Chicago Union Bank v. Kansas City Bank, 136 U. S. 223, 
235, 10 Sup. Ct. 1013; Détroit v. Osborne, 135 U. S. 492, 10 Sup. Ct. 
1012; Madden v. Lancaster Oo., 27 U. S. App. 528, 535-537, 12 G. C. 
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A. 566, 570, 65 Fed. 188, 192; Ottenberg v. Corner, 40 U. S. App. 
320, 22 C. G. A. 163, 76 Fed. 263, 269. The decree below is in ac- 
cordance with the constitution and statutes of the state of Kansas, 
as they hâve been construed by its suprême court, the property in con- 
troversy is situated in that state, and its title is fixed by that con- 
struction. Let the decree be afflrmed, with costs. 



SWIFT V. SMITH et al. 

(Circuit Court of Appeals, Eighth Circuit. March 1, 1897.) 

No. 826, 

1. Lâches— VoiD Administrator's Sale. 

A delay of 20 years by a daugtiter after her majority to assert any 
daim as heir to certain dty lots, for which lier father held eertificates 
from a town-site company, and which were conveyed to his administrator 
after his death, was lâches, as against persons claiming under mesne eon- 
veyanees from purchasers at a void admiaîstrator's sale; there being no 
fraud, and she having knowledge of facts suiflclent to put her on inquiry 
leadlng to a isnowledge of ail the facts which were spread upon the rec- 
ords of the probate court and the register of deeds, and the lots having, 
by the growth of the city and by Improvements, Increased In value from 
$250 to $25,000. 

8. Samb — Notice. 

The facts that plalntlff knew, when she became of âge, who was the 
administrator of her father's estate, and was acqualnted with him; that 
she had lived for several years in the house with her grandfather, who 
had been her guardian, and had reeeived $1,000 from this administrator 
for her beneflt; that she knew that her father had lived and died in the 
county In which her father's estate was admlnistered, and that he owned 
Bome pi'operty in that state,— were sufflclent to charge plaintiff with notice 
of ail the facts, as whatever is notice enough to call for inquiry Is notice 
of everything to which such Inquiry would hâve led. 

3. Bame — Trdsts. 

The rule that neither tlme nor lâches will bar the right to enforce an 
express trust is subject to the exception that when the trust is repudiated, 
and knowledge of the répudiation is brought home to the cestui que trust, 
the case is brought within the ordinary rules of limitation and lâches. 

4. Limitation of Actions- Fraud. 

The Colorado statute (Mills' Ann. St. 1891, § 2911) providlng that bUls 
for relief on the ground of fraud shall be flled within three years after 
the discovery by the aggrieved party of the facts eonstituting the fraud 
bars such a suit after three years from knowledge of facts which would 
put a person of ordinary prudence upon an inquiry, which, if pursued with 
reasonable diligence, would lead to a discovery of the fraud. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Colorado. 

This was an appeal from a decree dismissing a bill brought to dé- 
clare and enforce a trust in the title to certain lots in the city of 
Denver, in the state of Colorado. The statement is contained in the 
opinion. 

G. M. Lambertson (F. M. Hall with him on the brief), for appellant. 
James H. Blood (Gustave C. Bartels, Charles S. Thomas, and Victor 
A Elliott with him on the brief), for appel lees. 
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Before SANBOEN and THAYER, Circuit Judges, and LOCHRET^, 
District Judge. 

SANBOEN, Circuit Judge, The décision of this court in Wetzel 
V. Transfer Ce, 27 U. S. App. 594, 12 C, C. A. 490, and 65 Fed. 23, 
is fatal to the bill of the appellant in this case. In that case a land 
warrant had been issued on September 30, 1848, to Elizabeth Remsen, 
widow of George W. Remsen, and to Harriet A., Mary Ann, John W., 
Elizabeth, and George W. A. Remsen, children and heirs at law of 
said George W. Remsen, deceased, under the provisions of section 9 
of the act of congress approved on February 11, 1847 (9 Stat. 123, 
125, c. 8). Section 9 of that act provided in substance that, in the 
event of the issue of a land warrant under it to the minor children 
of a deceased soldier, "then the legally constituted guardian of such 
minor children shall, in conjunction with such of the children, if any, 
as may be of full âge, upon being duly authorized by the orphans' 
or other court having probate jurisdiction, hâve power to sell and 
dispose of such certificate or warrant for the beneflt of those in- 
terested." On October 6, 1848, Elizabeth Remsen qualifled as guard- 
ian of ail the children of her deceased husband, except Harriet A. 
who was the oldest of them, and was about 17 years of âge. On 
October 11, 1848, Elizabeth Remsen, the mother, without any order 
or authority from the orphans' court, executed an assignment of this 
land warrant to Nathan 0. D. Taylor, in her own right, "and as 
guardian of the persons and estâtes of Mary Ann Remsen, John Wes- 
ley Remsen, Elizabeth Remsen, and George W. A. Remsen, minor 
children of George W. Remsen, deceased." The oldest daughter, Har- 
riet A., joined in this assignment to Taylor, who located the warrant 
on a tract of land, which is now situated between the cities of St. 
Paul and Minneapolis, and on March 20, 1850, this land was pat- 
ented to Mm as assignée of Elizabeth Remsen, in her own right, and 
as guardian of the minor heirs of George W. Remsen, deceased. On 
May 28, 1892, John W. Remsen, who was in 1848 one of thèse minor 
heirs, and other parties who were the heirs of the other minor heirs, 
who were then dead, brought their bill in equity in the United States 
circuit court for the district of Minnesota against the parties who, 
by mesne conveyances, had succeeded to the title conveyed to Taylor 
by his patent, and prayed that the title of the minor heirs to their 
undivided interest in the land might be established, that the défend- 
ants might be adjudged to hold the légal title to that interest in trust 
for the complainants, and that they might be compelled to convey it 
to them. The complainants alleged and proved that none of them, 
except Harriet A., who joined in the assignment, knew of the issue 
of the land warrant to them, or of its location upon the land in ques- 
tion, until 1889. This court held that, "while it is true that ignorance 
of one's rights will frequently serve as an excuse in a court of equity 
for not bringing a suit to enforce them, j'et it will never hâve that 
effect where such ignorance is fairly attrilautable to négligence, or to 
a party's failure to make such inquiries with respect to his rights as, 
with the information at his command, he ought to hâve made," and 
dismissed the bill on account of the lâches of the complainants. 



SWIÏ'T V. SMITH. 711 

In the case at bar, the appellant, Elfleda 0. Swift, the sole heir at 
law of J. H. Eussell, who died in Pueblo county, in the state of Colo- 
rado, in 18G3, brought her bill in the court below against the appel- 
lees, Joseph H. Smith and wife, Charles B. Kountze, and Mitchell 
Harrison, on September 13, 1893, and prayed that they might be 
adjudged to hold the légal title to two lots in the city of Denver, in 
the state of Colorado, which they had acquired through mesne con- 
veyances from the administrator of the estate of Russell, in trust for 
her, and that they might be compelled to conrey them to her. Thèse 
facts were established at the final hearing: At the time of Eussell's 
death, he owned a ranch and some cattle in Pueblo county, and a 
certiflcate from the Denver Town-Site Company that he was entitled 
to the two lots in controTersy. On September 12, 1863, John A. Nye 
was appointed administrator of the estate of Russell by the probate 
court of Pueblo county, where he had lived. On August 11, 1865, 
James Hall, the probate judge of Arapahoe county, in the state of 
Colorado, conveyed thèse lots to John A. Nye, administrator of James 
H. Eussell, deceased, upon an application which he had made there- 
for as administrator of the estate of Eussell. This application was 
based upon the certiflcate of the town-site company. On July 1, 1868, 
the land which included thèse lots was patented to Judge Hall, upon 
an entry made by him on May 6, 1865, under the act of congress ap- 
proYed May 28, 1864 (13 Stat. 94). On July 4, 1864, the probate court 
of Pueblo county made a decree that Nye, as administrator, might 
sell ail the real and personal property of the estate of Russell at pub- 
lic or private sale, but there was no record of any proper pétition for 
such a sale, or of any notice of any hearing upon such a pétition in 
that court, except a récital in the decree. On August 8, 1863, there 
was flled in the probate court of Pueblo county an inventory and ap- 
praisement of the property of Eussell's estate, which described the 
certiflcate of right to the lots in question which had been left by 
Eussell. On January 3, 1866, John A. Nye, as administrator, flled 
his account in that court, in which he charged himself with |25 cash 
received on account of thèse lots, and credited himself with the note 
of John A. Nye & Co. for $1,000. The appellant was bom in 1853. 
From 1857 until 1867 she lived in Plainfleld, N. J., and from that 
time, until this suit was commenced, she lived in Nebraska City, 
Neb. She knew John A. Nye, the administrator of her father's estate, 
before she went to Nebraska- She had heard that her father owned 
some property in Colorado, but she first leamed that he owned the 
two lots in question from her husband, who looked them up in the 
records at Denver in 1891 of his own accord. She knew that her fa- 
ther lived and died in Pueblo county, Colo. There is no évidence in 
the record that she ever made any inquiry about the property of her 
father, or that she ever leamed any other facts about it prior to 1891. 
On September 5, 1863, Warren Green, of Plainfleld, N. J., the grand- 
father of the appellant, was appointed the guardian of her person and 
estate by the orphans' court of Union county, N. J. On July 4, 1864, 
as such' guardian, he flled a pétition in the probate court of Pueblo 
county, Oolc, for the sale of the interest of the estate of Eussell in 
Arkansas Valley Ditch. Among the files of the court of Pueblo coun- 



712 79 FEDERAL REPORTER 

ty was a letter of tbis guardian dated August 24, 1866, directed to the 
judge of that court, in which he wrote that he had recelved the note 
for $1,000, with which Nye charged himself in his account as ad- 
ministrator; that $100 had been paid upon it; that he was satisfied 
with the statement of the estate of Kussell made to him by Nye, as 
administrator ; and that the latter's bondsmen might be discharged. 
In the summer of 1867, Nye, the administrator, sold and conveyed the 
two lots in question to Abner E. Brown for |250; and Brown fenced 
them, built a house on one of them, lived in it, and occupied the lots 
for some years. Prior to that summer, thèse lots had been unoccu- 
pied and unimproved; but from that time until the commencement of 
this suit they were occupied, and the taxes upon them were paid by 
Brown and those who claimed under him. Brown lost his deed, and 
on March 25, 1869, Nye, as administrator of the estate of Eussell, 
executed and delirered to him an administrator's deed of the lots in 
regular form, which was shortly after recorded in the office of the 
register of deeds in Denver. On July 35, 1867, Nye made a warranty 
deed of thèse lots to his brother, and whatever rights that deed vested 
in its grantee were subsequently conveyed to Brown in the year 1876. 
The title of Brown passed through eight mesne conveyances to the 
appellee Smith, who paid $25,000 for it in 1889, and in 1891 gave a 
trust deed upon it to the appellee Kountze to secure a debt of $13,000 
owing to the appellee Harrison. Ail thèse conveyances were record- 
ed about the time they were respectively made, except the flrst deed 
to Brown, which was lost. Meanwhile a brick house had been erected 
on one of the lots by one of the holders of this title, and the growth 
of the city of Denver, and the improvements upon the lots, made by 
thèse purchasers, enhanced their value from $250, in 1867, to |2i5,000, 
at the time of the commencement of the suit. Then it was that the 
appellant flled this bill to subject the légal title held by the appellees 
to the trust in her favor as the heir of Russell. She comes too late. 
Her case cannot be distinguished in principle from that of Wetzel v. 
Transfer Go., supra, and that of Percy v. Cockrill's Ex'r, 10 U. S. App. 
574, 589, 4 C. 0. A. 73, 81, and 53 Fed. 872, 875. 

Conceding, but not deciding, that the records of the deeds to 
and from Nye, the administrator, were notice to ail parties claiming 
under him that he originally held the title in trust for the appellant, 
and that the decree of sale of the probate court was void, the appel- 
lant présents no case hère which entitles her to relief in equity against 
a purchaser who paid $25,000 for the title to this land more than 20 
years after thèse deeds were recorded, on the faith of the conveyances 
of the administrator and the appellant's silent abandonment of the 
property. Nothing but conscience, good faith, and reasonable dili- 
gence can call a court of equity into action. "The strongest equity 
may be forfeited by lâches or abandoned by acquiescence." Peebles 
v. îteading, 8 Serg. & E. 493; Great West Min. Co. v. Woodmas of 
Alston Min. Co., 14 Colo. 90, 95, 23 Pac. 908; Sullivan v. Railroad 
Co., 94 U. S. 806, 811. 

Counsel for the appellant invoke the principle that there can be no 
acquiescence and no lâches where there is no knowledge, and contend 
that, since the appellant did not know that she had any interest in 
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thèse lots until 1891, she cannot be chargea with lâches în asserting 
her rights. But ignorance which is the effect of inexcusable négli- 
gence is no excuse for lâches, and knowledge of facts and circumstan- 
ces which would put a person of ordinary prudence and diligence on 
inquiry is, in the eyes of the law, équivalent to a knowledge of ail the 
facts which a reasonably diligent inquiry would disclose. "Whatever 
is notice enough to excite attention, and put the party on his guard, 
and call for inquiry, is notice of everything to which such inquiry 
might hâve led. When a person has sufiQcient knowledge to lead him 
to a fact, he shall be deemed conversant with it." Kennedy v. Green, 
3 Myine & K. 699, 722; Wood v. Carpenter, 101 U. S. 135, 141; Rugan 
V. Sabin, 10 U. S. App. 519, 532, 533, 3 C. C. A. 578, 581, and 53 Fed. 
415, 418, 419; Scheftel v. Hays, 19 U. S. App. 220, 227, 7 C. C. A. 308, 
313, and 58 Fed. 457, 461. This principle measures the knowledge 
which the law imputes to those who are chargea with lâches. Wetzel 
V. Transfer Ce, 27 U. S. App. 594, at page 603, 12 C. C. A. 490, and 
65 Fed. 23; Percy v. Cockrill's Ex'r, 10 U. S. App. 574, 589, 4 0. C. A. 
73, 81, and 53 Fed. 872, 875; Metropolitan Bank v. St. Louis Dispatch 
Co., 149 U. S. 436, 451, 13 Sup. Ct. 944; Félix v. Patrick, 145 U. S. 
317, 330, 331, 12 Sup. Ct. 862; Johnston v. Mining Co., 148 U. a 360, 
370, 13 Sup. Ct. 585. 

When the appellant became of âge, in 1871, she had met and was 
acquainted with John A. Nye, who had been the administrator of her 
father's estate. She had lived for 10 years (from the âge of 4 to the 
âge of 14 years) in the same town, and for 4 years in the same house, 
with her grandfather, who had been her guardian, and had received 
$1.000 from this administrator for her beneflt. She knew that her 
father had lived and died in Pueblo county, in the state of Colorado; 
that he owned some property in that state; and that Nye had been 
the administrator of his estate. If thèse facts were not sufflcient to 
excite attention and call for inquiry as to the property of this estate 
left unsold or improperly sold by the administrator, we are at a loss 
to know what facts wouîd hâve been suflQcient. The least investiga- 
tion in the natural and usual place to make such an inquiry would 
hâve led unerringly to a discovery, in 1871, of ail the facts which the 
husband of the appellant learned of his own accord, and brought to 
her attention in 1891, without any inquiry on her part. She was not 
the victim of any actual fraud or of any concealment. Ail the facts 
on which she now relies for relief were spread upon the records of the 
probate court of Pueblo county, and upon the records of the register 
of deeds at Denver, in 1871, open and ready for her inspection. The 
natural place to inquire af ter property of the estate of Russell, when 
she knew that he had lived and died in Pueblo county, in the state of 
Colorado, was in the probate court of that county. An inquiry there 
would hâve disclosed a suflScient description of thèse lots and their 
location, both in the inventory of her father's estate and in the ac- 
count of the administrator, to hâve led to a discovery of their occu- 
pation by Brown, and of the record of the deeds of them in the reg- 
ister's office at Denver. Under the principle of law to which we hâve 
referred, the appellant must be charged with the knowledge, in 1871, 
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of ail the facts on which this suit is founded, because she then knew 
lacts sufBcient to put a person of ordinary prudence and sagacity up- 
on an inquiry which would hâve led inevitably to a knowledge of those 
facts, if it had been pursued with reasonable diligence. Moreover, if 
the records of deeds to and from the administrator were constructive 
notice to ail who purchased the title under them that Nye originally 
held this title in trust for the appellant, it is difflcult to perceive why 
those records and the records of the deeds which foUowed them were 
not constructive notice to the appellant of ail the facts which they 
disclosed. 

Another contention of counsel for the appellant is that the record of 
the deed of the judge of the probate court of Arapahoe county to 
Nye, the administrator, disclosed an express trust in favor of the ap- 
pellant; and they cite the principle that neither time nor lâches will 
bar the right to enforce such a trust, because the possession and use 
of the trust property by the trustée is presumed to be the possession 
and use of the cestui que trust, and never adverse to him. Speidel v. 
Henrici, 120 U. S. 377, 386, 7 Sup. Ct. 610; Lemoine v. Dunklin Oo., 
38 Fed. 567. The principle is sound, but it is subject to the express 
exception that when the trust is repudiated, and knowledge of the 
répudiation is brought home to the cestui que trust, the case is 
brought within the ordinary rules of limitation and lâches. The pur- 
chase of thèse lots from Nye, as administrator, in 1867, the payment 
to him by Brown of their full value, Brown's occupation of them as his 
résidence, his improvement of them, the administrator's deed to him 
in 1869, the subséquent sales and conveyances of them, the payment 
of taxes upon them, and their improvement by the purchasers, were 
ail acts of répudiation of this trust, acts utterly inconsistent with any 
admission of its existence. The appellant was chargeable, under the 
law, as soon as she became of âge, in 1871, with knowledge of ail thèse 
acts which had been done prior to that date; and, upon the same prin- 
ciple, she was chargeable with knowledge of the later acts as they oc- 
curred. This case therefore falls under the exception to the rule, 
and the inexcusable négligence and delay of the appellant are fatal to 
her recovery. Naddo v. Bardon, 4 U. S. App. 642, 682, 2 C. C. A. 
335, 338, and 51 Fed. 493, 495, and cases last cited supra. Any other 
conclusion in this case would be unconscionable and inéquitable. 
The court in which the appellant exhibited her bill is a court of con- 
science, bound by its principles and inspired by its history to prevent, 
but never to perpetrate, injustice and wrong. The purchasers under 
the administrator of the estate of the appellant's father improved this 
property, and held undisputed possession of it for more than 20 years 
after the appellant became of âge. They built houses upon it. They 
discharged the burdens imposed upon it for its protection and for the 
support of civil government. Under their improvement and care, the 
lots advanced in value from about $1,000, in 1871, to $25,000, in 1889. 
Meanwhile the appellant paid no taxes and made no inquiry about 
her interest ip the property, although ail the facts lay spread upon the 
public records of Pueblo county, in the state of Colorado, where she 
knew her father lived and died seised of some property. Neither con- 
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science nor reasonable diligence called upon the court below to come 
to her aid, and its decree dismlssing her bill was right, both upon 
principle and autbority. 

The conclusion we bave reached upon équitable principles is in 
accord with the statutes of limitation in the state of Colorado. Tbose 
Btatutes provide: (1) Tbat no person shall commence an action for 
the recovery of lands unless within 20 years after tlie dght flrst 
accrued, and tbat, wbere tbe land is claimed by an heir or devisee, bis 
rights shall be deemed to bave accrued on the deatb of bis ancestor 
(Sess. Laws Colo. 1893, pp. 327-330, §§ 1, 3); and (2) tbat bills for 
relief on tbe ground of fraud shall be flled within three years after 
tbe discovery by tbe aggrieved party of tbe facts constituting tbe 
fraud, and not afterwards (Mills' Ann. St. Colo. 1891, § 2911). It is 
plain tbat section 1, supra, would bave barred tbe appellant from 
maintaining an action for tbe recovery of thèse lots wben she com- 
menced tbis suit, becuse it was then 80 years after ber right had 
accrued, and 22 years after she became of âge. 

Counsel for tbe appellant contend, bowever, tbat tbe exécution and 
debvery of tbe administrator's deed to Brown was in law a fraud upon 
tbe appellant, because it was a breach of duty by a trustée; and from 
this they argue tbat this suit is govemed by section 2911, and is not 
barred, because tbe appellant did not discover tbis fraud until within 
3 years before the commencement of the suit. But if tbe exécution 
of the administrator's deed and the répudiation of the trust thereby 
were "facts constituting a fraud," within the meaning of this section, 
tbe appellant was, as we hâve shown, cbargeable with knowledge of 
thèse facts in 1871, 22 years before she commenced tbis suit, and 
her cause of action was therefore barred by this section. Tbe provi- 
sions of this statute bar a suit, not only after 3 years from actual 
knowledge of facts constituting the fraud, but also after 3 years 
from knowledge of facts which would put a person of ordinary pru- 
dence upon an inquiry, wbich, if pursued with reasonable diligence, 
would lead to a discovery of the facts constituting the fraud. Pipe 
v. Smith, 5 Colo. 146, 159; Eugan v. Sabin, 10 U. S. App. 519, 534, 3 
C. 0. A. 578, 582, and 53 Fed. 415, 420; Burke v. Smith, 16 Wall. 390, 
401; Parker v. Kuhn, 21 Neb. 413, 421, 426, 32 N. W. 74; Wright v. 
Davis, 28 Neb. 479, 483, 44 N. W. 490. 

The decree below must be aflarmed, with costs; and it ia so ordered. 



CITY OF NEWTON et al. v. LEVIS. 
(Circuit Court of Appeals, Eighth Circuit March 22, 1897.) 

No. 879. 

Pbbliminart Injonction. 

A dty, after recognizing for more than elght years the validity of an 
ordinance upon the faith of which an electric plant had been constmcted, 
pôles erected, and wires stning at a large expense, suddenly repealed the 
ordinance, after the owner had mortgaged the property for a large sum, 
and threatened to remove the pôles and wires and secure to itself the cus- 
tomers of the owner, its oompetitor in business. Held, that a preliminary 
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injunction was properiy granted, the questions to be ultimately decided 
being serious and doubtful. 
2. Samb. 

A prelimlnary Injunction to malntaln the status quo may properiy Issue 
whenever the questions of law or fact to be ultimately determined in a 
suit are grave and difficult, and injury to tlie moving party will be immé- 
diate, certain, and great if it is denied, while tlie loss or Inconvenience 
to the opposing party will be comparatively small and Insigniflcant if it 
Is granted. 

Appeal from the Circuit Court of the United States for the Southern 
District of lowa. 

This Is an appeal under the seventh section of the aet to establish the cir- 
cuit courts of appeals, approved Mareh 3, 1891 (26 Stat. 826, 828, c. 517, § 7; 
1 Supp. Bev. St. 904), as amended by the act of February 18, 1895 (28 Stat. 
666, c. 96), from an Interlocutory decree which granted a prelimlnary injunc- 
tion on a bill exhiblted in the court below by the appellee, Howard 0. Levis. 
Thèse facts were dlsclosed by the biU: On January 23, 1885, the appellant 
the City of Newton, a municipal corporation, made a contract with the Newton 
Electric LIght Company to pay it $1,000 per annum for five years for funiish- 
Ing that City with electric light for street purposes, and the eleetric light 
Company furnlshed the light under the contract until April 1, 1888, when it 
assigned Its contract to the Thomson-Houston Electric Company. On April 16, 
1888, the clty ratified the assignment, and requested the Thomson-Houston 
Company to fulfill the contract; and thereupon it furnlshed electric light to 
the city under this contract until it expired, on January 23, 1890. Ou Jan- 
uary 20, 1887. the city of Newton enacted Its ordinance. No. 129, by which 
it granted to H. M. Vaughan and his assigna the permanent and perpétuai 
right to erect and maintain in the streets and alleys of the city of Newton, in 
such manner as would not obstruct the use of or travel over them, tUe nec- 
essary pôles and wires to transmit electric Ught and power throughout the 
city. In reliance upon this franchise, Vaughan and the Thomson-Houston 
Company immediately purchased real estate in the city of Newton, coustructed 
an electric plant thereon, erected pôles thixiughout the city, strung wires upon 
them, and furnlshed the inhabitants of the city, and the city itself, with 
electric light and power. In the purchase of this real estate and the érection 
of thèse improvements, they expended more than $12,000 before 1889; and 
It was from this plant that the Thomson-Houston Company furnished light 
to the city, under the contract of 1885, from April 1, 1888, until January 23, 
1890. In October, 1887, Vaughan assigned ail his rights under the ordinance, 
and conveyed ail his interest in the electric plant and In the pôles and wires, 
to the Thomson-Houston Electric Company. In 1890 the clty of Newton con- 
structed an electric plant, and commenced, and bas smce continued, to furaish 
electric light and power to private consumers, and to light its own streets. 
On March 1, 1896, the Thomson-Houston Company sold and conveyed its 
electric plant, the land on which It was situated, ail its pôles and wires in the 
city of Newton, and ail its rights and privilèges under Ordinance No. 129, 
to the Newton Electric Company, a corporation, for $16,000; and the latter 
corporation made a trust deed of this property to the appellee, Howard 0. 
Levis, to secure the payment of a debt of $10,000 on accoimt of the purchase 
price of this property, which was evideuced by its promissory notes. In 
March, 1896, the population of the city of Newton was about 3,.500. The city 
and the Newton Electric Company were active oompetltors with each other 
for the business of furnishing electric light and power to private consumers 
in that city, and had about an equal number of customers. Thereupon, on 
March 30, 1896, the city passed its ordinance, No. 211, which by its terms 
repealed Ordinance No. 129, and required the electric company to remove ail 
its pôles and wires from the streets of the city within 90 days. The electric 
company falled to do this, and the appellants, the city and A. K. Lut'kin, its 
mayor, were about to eut down the pôles and remove them and the wires of 
this company by force, when the appellee filed his bill in the court below. In 
addition to the foregolng facts, he alleged that the electric company was In- 
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solvent; that It had no property except the electrlc plant, the land on which It 
stood, Its pôles and wires, and that it was unable and unwilling to reslst the 
destruction of this property by the city; and that the security held by the 
appeltee for the payment of the $10,000 would be utterly destroyed unless the 
appellants were enjoined from taliing their threatened action. No demurrer 
or answer was inteiposed to this bill, and on motion the court enjoined the 
appellants from Interfering with the pôles or wlres of the electric eompany 
until the further order of the court. The appeal is from the decree granting 
this Injunction. 

N. T. Gruernsey (0. C. Meredith and Wm. H. Baily were with him 
on brief), for appellants. 
William Connor and James S. Cummins, for appellee. 

Bef ore SANBORN and THAYER, Circuit Judges, and LOCHKEN, 
District Judge. 

SAHBOKN, Circuit Judge, af ter stating the case as above, delivered 
the opinion of the court. 

To state this case is to décide it. In reliance upon an ordinance of 
the city of Newton, whose validity that city had repeatedly and con- 
stantly recognized for more than eight years, an electric plant had 
been constructed, pôles had been erected, and wires had been strung, 
at an expense of $12,000, and the owner of this property was supply- 
ing half the private .consumers in this city with electric light and 
power. This owner had mortgaged this property to the appellee for 
|lO,000. -The city was its active competitor in business. Suddenly 
that city repealed the ordinance on the f aith of which thèse improve- 
ments were made, and threatened to eut down tbe pôles of this owner, 
to remove its wires, and to secure to the city itself ail the customers of 
its competitor, and thus utterly to destroy both its business and its 
property. The appellee denied the right of the city to take any such 
action, and appealed to the court below to restrain it from destroying 
the property and the business until its right to do so could be adjudi- 
cated. 

The granting or withholding a preliminary injunction rests in the 
Sound judicial discrétion of the court, and the only question presented 
by this appeal is whether or not the court below erred in the exercise 
of that discrétion, under the established légal principles which should 
hâve guided it. The propriety of its action must be considered from 
the standpoint of that court. When the appellee made his motion 
for an injunction, grave questions of law were presented, which re- 
quired careful and deliberate examination. The exhaustive opinion 
of the court below in this case, which was published in 75 Fed. 884, 
the opinion of this court upon cognate questions in Illinois Trust & 
Sav. Bank v. City of Arkansas City, 22 C. C. A. 171, 76 Fed. 271, and 
the fact that counsel hâve devoted 200 printed pages to their dis- 
cussion in this court, suflSciently demonstrate the importance and 
diflflculty of thèse questions. But the court below knew that it must 
ultimately consider and détermine thèse matters at the final hearing 
of the case. If, meanwhile, it refused to issue the injunction, the 
property and business of the electric eompany, and the security of the 
appellee, would be immediately destroyed. Its final decree, if it 
should be in his favor, would be utterly nugatory. If it granted the 
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injunction, it would do no more than to hold the parties în the same 
relation, and their property in the same situation, in which they had 
been, with the consent of the appellants, for more than eight years, 
and it would inflict no substantial loss or injury if the final decree 
should be in their favor. In other words, to grant the injunction was 
to préserve the property of ail parties in statu quo, and prevent sub- 
stantial damage to any one, whatever the final decree might be, while 
to refuse it was to permit the immédiate destruction of the property 
of the electric company and the security of the appelles, to allow the 
infliction of irréparable loss upon them, and to render the suit and its 
décision useless, if the final decree should be in favor of the appellee. 
There can be no question of the duty of the chancelier to issue an in- 
junction under such circumstances. The controlling reason for the 
existence of the right to issue a preliminary injunction is that the 
court may thereby prevent such a change of the conditions and rela- 
tions of persons and property during the litigation as may resuit in 
irrémédiable injury to some of the parties before their claims can be 
Investigated and adjudicated. When the questions to be ultimately 
decided are serions and doubtful, the légal discrétion of the judge in 
granting the writ shoxild be influenced laxgely by the considération 
that the injury to the moving party will be certain, great, and irrépa- 
rable if the motion is denied, while the inconvenience and loss to the 
opposing party will be inconsiderable, and may well be indemnifled 
by a proper bond, if the injunction is granted. A preliminary in- 
junction maintaining the status quo may properly issue whenever the 
questions of law or fact to be ultimately determined in a suit are grave 
and difflcult, and injury to the moving party will be immédiate, cer- 
tain, and great if it is denied, while the loss or inconvenience to the 
opposing party will be comparatively small and insignificant if it is 
granted. Great Western Ey. Co. v. Birmingham & 0. J. Ey. Co., 2 Phil. 
Oh. 597, 602; Glascott v. Lang, 3 Mylne & C. 451, 455; Shrewsbury 
& 0. Ey. Co. V. Shrewsbury & B. By. Co., 1 Sim. (N. S.) 410, 426; Geor- 
gia V. Brailsford, 2 Dali. 402; Blount v. Société Anonyme du Filtre, 
6 U. S. App. 335, 3 0. C. A. 455, and 53 Fed. 98; Dooley v. Hadden, 38 
U. S. App. 651, 20 0. G. A. 494. and 74 Fed. 429; Jensen v. Norton, 
29 U. S. App. 121, 12 C. C. A. 608, and 64 Fed. 662. 

The arguments and brief of counsel invite us to a considération of 
the questions of law which must be flnally determined upon a dé- 
marrer to the bill, or upon a final hearing of this case after answer. 
We hâve, however, found it unnecessary to décide thèse questions on 
this appeal, and we express no opinion upon them. They are of 
sufflcient importance and difficulty to demand careful examination 
and deliberate considération, and, whatever the ultimate answers to 
them may be, the preliminary injunction was rightf ully issued, because 
it simply maintained the existing conditions, prevented irréparable 
loss to the appellee, and inflicted very slight, if any, loss or inconven- 
ience upon the appellants. The decree below is aiBrmed, with costs. 
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EASTHEN OKBGON LAND CO. V. WILCOX. 

SAME V. MESSINGBR. 

(CircuJt Court of Appeals, Ninth Circuit. February 23, 1897.) 

POBLTf; LaNDS— FORPEIT0RB OF RaTLROAD QrANTB. 

The décision In Oregon & C. H. Co. v. V. S., 23 O. C. A. 15, 77 Fed. 67, 
as to tlie effect of the forfelture of unearned rallroad grants declared by 
the act of September 29, 1890 (26 Stat. 496), and as to the efCect of the 
acts of the Northern Pacific Rallroad Company in regard to the withdrawal 
of lands wlthin the limlts of the grant to It, f ollowed and reafflrmed. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Oregon. 

Dolph, Nixon & Dolph, for appellant. 

John M. Gearin and J. L. Story, for appellees. 

Before EOSS, Circuit Judge, and HAWLEY and MORROW, Dis- 
trict Judges. 

HAWLEY, District Judge. Both of thèse cases présent the iden- 
tical questions that were involved in the case of Oregon & O. E. 
Co. V. U. S., 23 C. C. A. 15, 77 Fed. 67, and are necessarily controlled 
by the décision in that case. We adhère to the views therein ex- 
pressed, and upon the authority of that case the judgments and de- 
crees in thèse cases are reversed, with instructions to the circuit 
court to enter a decree in favor of the complainant in each case. 



DENNY V. OITY OF SPOKANE. 

(Circuit Court of Appeals, Nlnth Circuit February 8, 1897.) 

No. 302. 

MUNICIPAl, CORPOEATIONS — POBLIC ImPROVKMBNTS — INVALID ASSKSSMENT — 
RiGHTS OP CONTRACTOR. 

The City of S. entered Into a contract wlth one M. for the maklng of a 
public improvement, by which contract It agreed to levy and coUect, wlth- 
out any delay, an assessment to pay for such improvement. It then pro- 
ceeded to levy the assessment, but, pending its collection, the ordlnance 
under 'which it was made was declared void by the courts, and the city 
proceeded, under power conferred by the législature, to mabe a reassesa- 
ment, but before it was completed some of the claims for beneflts had be- 
come outlawed. Held, that the clty, not the contracter, must be responsible 
for its mistaie In the construction of the law, and that It was llable to hlm 
for the damages caused by its delay in levying a valid assessment. Mc- 
Ewan V. City of Spokane (Wash.) 47 Pac. 433, followed. 
Same— Excessive Indebtednbss. 

Under the provision In section 19 of the charter of the clty of Spokane, 
Wash., that the Indebtedness of the clty must not, at any one tlme, exceed 
$25,000, excluding its Indebtedness for waterworks and assessments for 
Improving streets, a debt arising upon warrants Issued to a contractor for 
a Street improvement. In anticipation of the collection of the assessment, is 
not withln the prohibition, notwithstanding the clty may become llable 
to the contractor in damages for delay in collecting the assessment 
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Appeal f rom the Circuit Court of the United States for tte Eastem 
Division of the District of Washington. 

Tliis action was brought by appellant against appellee to recover judgment 
against it on certain street-grade warrants issued in settlement of varlous con- 
tracts entered into by it prier to October, 1889, for the purpose of grading tlie 
public streets of the clty; the gravamen of the action being the neglect and 
failure of the officers of appellee to ereate a fund ont of which to pay said 
claims. The défense is that the officers bave done ail In their power to ereate 
the fund, and that there is a want of authority to pay, on account of the limit 
of Indebtedness of the city having been reached. At the close of the testimony, 
appellee moved the court for an instruction to the jury to find a verdict In favor 
of appellee, which motion was granted. 

Section 7 of the charter of the city of Spokane Falls, approved January 29, 1886 
(St. 1885-86, pp. 300, 302), reads as follows: "The city of Spoliane Falls shall 
bave power to eonstruct and repalr sidewalks, and to eurb, pave, grade, plank, 
macadamize and gutter any street or streets, highway or highways, alley or 
alleys therein or any part thereof, and to levy and coUect a spécial tax or as- 
sessment on ail lots and parcels of land fronting on such street or streets, 
highway or highways or on any part thereof, sufflclent to pay the expansés 
of such improvement, and for such purpose may establish assessment districts 
consisting of ail lots and parcels of land fronting on a portion or the whole 
of any such street or streets, alley or alleys, highway or highways, as may be 
deemed advisable. Provided, however, that ail such assessment districts shall 
In ail cases extend bacli to the middle of the block fronting on such iniprove- 
ment; provided, further, that In ail assessments and levies to pay the expenses 
of Buch improvements the real estate only shall be assessed, excluding from 
such assessment ail improvements thereon, whether the same are afflxed to 
the land or not, and the improvements on such lands shall not be taken or 
assessed as any part of the land, or at ail; and provided further, that unless the 
owners of more than one half of the land subject to assessment for such im- 
rirovement, pétition the council to maiie such improvement, the same shall not 
be made unless six members of the council are présent and vote in favor ol 
iiiaking same." 

By an act relating to and authorlaing the collection of the assessments for 
local improvements by a new assessment or reassessment of the cost and ex- 
penses of making the same In cities and towns and declaring an emergency, 
approved March 9, 1893 (Laws Wash. 1893, p. 226), it was provided that when- 
ever an assessment for laying ont, establishing, grading, macadamizing, etc., 
any street, avenue, or alley, or for any local improvement, "bas been or may 
be liereafter deelared void and Its enforcement under the charter or laws gov- 
erning such city or town refused by the courts of this state, » » • the coun- 
cil of such city or town shall by ordinance order and make a new assessment 
or reassessment upon the lots, blocks, or parcels of land which hâve been or 
will be beneflted by such local Improvement." Section 12 of this act provides: 
"Whereas the assessments for local Improvements in the cities of this state 
hâve in several instances been set aside and deelared void (or Irregularities 
and no adéquate law now exista for re-assessments therefor an emergency is 
deelared to exist." On the 14th day of July, 1888, the city of Spokane Falls 
(now Spokane) entered into a contraet with one V. M. Massey, wherein said 
Massey, "in considération of the agreements and payments hereinafter named, 
and to be made by said city of Spokane Falls, hereby agrées that he will clear, 
grub, and grade Monroe street, in said city, • • * in accordance with the 
plans and spécifications * * • on file with the city clerk"; that he wiU do 
said work and complète the same withîn a reasonable time. Tbe city of Spo- 
kane Falls, upon its part, agrées to pay a certain sum of money specified in 
the contraet, 80 per cent, of the value of the work performed at the end of 
each month, to be estimated by the city engineer, and the balance upon the 
completion and acceptance of the work; "and further agrées that it wiU pro- 
ceed, as soon as its laws provide, to levy and collect a spécial tax or assess- 
ment upon the property within the assessment district created for said im- 
provement for the payment of tbe sums herein agreed to be paid, and to col- 
lect the same, and to pay the same as herein provided; and said city expressly 
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coTenants that It wlll prosecute the business of levying and collecting such 
spécial tax or assessment witliout any delay whatever In any part of the 
proeeedings, and in the shortest time possible under its charter and ordinances 
relating thereto. And It Is further agreed that if, at the time any payment be- 
comes due on this contraet as aforesaid, the said clty shall net hâve received 
from said spécial tax or assessment sufiacient money with which to pay the 
same, it siall issue to V. M. Massey its warrant for the amount of such de- 
flciency, payable to him or his order out of said Monroe street grade fund, not 
more than one year from the date of this contraet, with interest at the rate 
of 8 per cent, per axinum; such warrants to be drawn in such dénominations 
as said Massey may request. And the said city of Spoliane Falls further agrées 
that, in case such warrants are issued and accepted by said Massey as afore- 
said, it will redeem and pay them before due, if presented, as fast and when- 
ever it coUects the money from such spécial tax or assessment: provided, how- 
ever, that warrants issued for payment aecrulng during progress of the work 
shall not be pald until the worls is completed; and money received during said 
time shall be applied to cash payments." It is stipulated and agreed: "That 
in pursuance of the aforesaid contraet the said V. M. Massey fully and com- 
pletely performed the same, and that the city of Spolîane Falls (now Spokane) 
upon its part issued the warrants set forth in the said fifth cause of action in 
the complalnt; that the same were duly presented for payment to the treasurer 
of said défendant at the time mentioned in the complaint, and payment thereof 
was refused for want of funds; that said warrants were assigned and trans- 
ferred to the Portland Savings Bank for a valuable considération, and are now 
in possession of the plaintifî as receiver. * * * The balance unpaid on said 
wan-ants was, on the 25th day of June, 1895, the sum of $21,461.98, and that 
the défendant has taken no other or further steps to create the fund ont of 
which said warrants are payable than as are hereinafter mentioned. » • • 
It is further stipulated and agreed that at the time of entering into the con- 
traet * * • and the passage of the ordinances for the grading of the sev- 
eral streets the défendant, the clty of Spokane Falls (now Spokane) was in- 
debted in an amount exceeding the sum of $2.5,000, exeluding its indebtedness 
for waterworks and assessments for improving streets under the provisions 
of section 7 of chapter 2 of the act of the législature of the territory of Wash- 
ington entitled 'An act to amend an act entltled "An act to amend an act to in- 
corporate the city of Spokane Falls, approved November 28, 1883," approved 
.Tanuary 29, 1886.' " On July 7, 1886, a valid ordinance (No. 33) was passed 
by the city eouncil, whIch, among other things, provided that whenever the 
city shall cause any part of any street, highway, or âlley to be curbed, planked, 
paved, graded, or guttered, or any sidewalk to be constructed or repaired In 
any such street, etc., "the whole cost of such improvements shall be levied and 
become a lien upon the taxable real estate fronting such street or alley as may 
be improved as may be within the assessment district established." Section 
2 of this ordinance provides that: "Ali assessment for such improvements shall 
be accordlng to value, so that each lot or other smallest subdivision of real 
estate subject tOï assessment shall be held for such portion of the whole cost 
of the improvements within any assessment district as the value of such lot 
or smallest subdivision of real estate bears to the aggregate value of assessa- 
ble property within said assessment district; and in flxing values ail improve- 
ments uiwn real estate shall be excluded, and the land shaU only be assessed, 
and the cost of any such improvements shall include ail lawful charges and 
expenses Incident to such improvements and of making and collecting the as- 
sessment thereof." On September 28, 1887, the city counçll undertook to 
amend section 2 of said Ordinance No. 33 by Ordinance No. 83, so that the 
latter clause In section 2 should read as follows: "In flxing value, ail improve- 
ments upon the real estate shall be Included, and the cost of any such improve- 
ments shall be assessed and included, and ail lawful charges and expenses 
incurred incident to such improvements and of making and collecting the as- 
sessment shaU be Included." Pending the collection of said assessments, the 
suprême court, in City of Spokane v. Browne, 3 Wash. St. 84, 27 Pac. 1077, 
decided that Ordinance No. 83, providing for and includlng both the land and 
ail the improvements thereon in ail assessments for the grading of streets, was 
void, as belng in contravention of section 7 of the charter of said city, author- 
79 F.-46 
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Izing assessments on real estate only, and that assessments made under such 
ordlnance could not be sustained. On June 26, 1894, the dty passed an ordl- 
nance (No. A434), known as the "Reassessment Ordlnance," to provide for the 
assessment of ail lots and parts of lots or parcels of land fronting or abutting 
on or adjacent to Monroe street. In the city of Spokaae, lor the purpose of 
raising money to i)ay for the grading and improvlng of said Monroe street 
heretofore made. Thls ordlnance, after settlng forth the fact that previous ordl- 
nances had been deelared Invalid by the suprême court, provlded that "the board 
of public Works of the clty of Spokane Is hereby authorized and dlrected to Im- 
medlately reassess ail the lots or parts of lots or parcels of land to the center 
of the block lying on each side of said Monroe street between the south Une 
of Eiyerslde avenue and the south Une of Cliff street, now Nlnth avenue, and 
mte them aceording to thelr value, exclusive of ail improvements, whether 
said improvements were attached to or annexed to the land or not, v?ith its 
just quota of the actual cost and expense of grading and Improvlng said Mon- 
roe street, together wlth any interest that shall hâve lavrfuUy accrued thereon." 
On February 26, 1895, the clty council passed Ordlnance No. A555, approvlng 
and confirming the reassessment roU for the assessment district established 
for the grading of Monroe street, and to provide for the payment of the same. 
Other ordlnances of slmilar Import are set ont in the record. It was stlpu- 
lated by and between the respective parties "that the flelay In collectlng the 
origmal assessment complalned of and mentloned In t)i( yleadlngs in thls cause 
was due to a mistake, mlsunderstandlng, or ignorance of the law by the clty 
officiais prlor to the 9th day of March, 1893." 

Jones, Belt & Quinn, for appellant 
W. H. Plummer, for appellee. 

Before aiLBEBT and ROSS, Circuit Judges, and HAWLEY, Dis- 
trict Judga 

HAWLEY, District Judge (after stating the facts). Upon the fore- 
going facts there are but two questions to be decided: (1) Was the 
city of Spoliane négligent in not earlier creating a fund out of which 
appellant's warrants are payable? (2) Did the city of Spokane hâve 
power, at the time it entered into the contract with Massey, to make 
a contract, the resuit of which, if performed, would render the city 
liable for ihe grading of the streets? 

1. If the city was négligent in f ailing to provide a fund out of which 
the warrants issued by it could be paid within a reasonable time, it 
is liable for any damages which the contracter or bank haa suffered 
by reason of such neglect of duty. In Reilly v. City of Albany, 112 
N. Y. 30, 41, 19 N. E. 508, in a case similar in many respects to the 
case under considération, the court said: 

"It is not disputed but that the contract was lawful in ail respects, and con- 
formed to the provisions of the law authorizing such contracta on the part 
of the city, not only as to the offlcers by whom it was made and execut'ed on 
Its behalf , but as to ail of its materlal provisions. The rlghts and liablllties 
of the parties must, therefore, be determined by the obligations of the con- 
tract. An examinatlon of that instrument, so far as the questions involved in 
this case are concerned, shows that the obligation restlng upon the contractor 
was, concisely stated, to perfomi the work and fumish the materlals required 
under his contract aceording to its plans and spécifications. Having done this, 
he became entitled to demand payment for his labor when the funds for that 
purpose should be assessed, levled, and collected by the regular agencles of the 
city having authorlty to ralse means to discharge Its liablllties. In case of a 
performance of the contract and the flling of the commissioner's certlficate to 
that effeet, the city's obligation was to prosecute. In good falth, the means af- 
forded to it by its charter to obtaln and pay over the sums necessary to redeem 
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tts obligation. 'Wheii the eontractor had perfonned hls work aecordîng to his 
contract, he had no duty remaimng to diseharge, and then had a right to rely 
upon the Implied obligation of the eity to use with due diligence its own 
ageneies in procuring the means to satisfy his claims. It could not haye been 
supposed that he was not only to earn his compensation, but also to set In mo- 
tion and keep in opération the several ageneies of the city government, over 
whom he had no control, to place in the hands of the city the funds necessary 
to enable it to pay its obligations. That was a power lodged in the hands of 
the city, and the clear Intent of the contract was that it should exercise it dili- 
gently for the purpose of raising the funds necessary to pay for the improve- 
ment. For an omission to do so it would become liable to pay such damages 
as the contracter might sufCer by reason of its neglect of duty." 

See Leavenworth v. Mills, 6 Kan. 288; Leavenworth v. Stille, 13 
Kan, 539; Commercial Nat. Bank v. City of Portland (Or.) 33 Pac. 532, 
534; Cummings v. Brooklyn, 11 Paige, 596, 602; City of Memphis v. 
Brown, 20 Wall. 289, 311. 

Was the city négligent? It contends that it was not, and relies 
upon several décisions of the suprême court of Washington to sus- 
tain its contention. 

In Soûle T. City of Seattle, 6 Wash. 315, 33 Pac. 384, 1080, the court 
held that, if the plaintiff "could recover at ail, it must be upon the 
contract of his assignor or upon his warrants," and in the course of 
the opinion said: 

"After the décision in the Wilson Case (WUson v. City of Seattle, 2 Wash. 
St. 543, 27 Pac. 474), the delay arose entirdy from honest doubt as to the law 
of the case, In which the respondent seems to hâve shared, inasmuch as he 
never moved to hâve a new assessment made. Under thèse circumstances we 
do not think the respondent was entltled to the judgment awarded him; but 
in so coneludlng we désire to hâve It understood that the controUing reasons of 
this décision are the peeuliar provisions of the charter of 1886, which left it 
to the city to regulate spécial assessments, the terms of the contract with 
Smart, and the fact that in June, 1890, the city of Seattle was prohibited from 
making an open contract for such street work by reason of the debt limit of 
one and one-hall per cent., which it had largely exceeded. We leave it an 
entirely open question whether municipalities may not, under différent circum- 
stances, make themselves liable by omissions of the character presented hère." 

In answering the pétition for rehearing, the court said: 

"But the main point upon which the case was dedded was that the respond- 
ent had mlstaken his remedy by reason of the fact that his contract with the 
city was of such a character that it would not justify the charge of négligence 
against the city until it had been fully moved to levy and ooUect a local assess- 
ment to pay for the work. This ground aloue, in our judgrnent, authorized the 
dismissal of the case." 

In Cloud V. Town of Sumas, 9 Wash. 399, 37 Pac. 305, the court 
held that an action could not be maintained upon a warrant issued 
by a municipal corporation evidencing its indebtedness to the holder; 
that the proper remedy was by mandamus to compel the treasurer 
of the city to pay the sama 

In Stephens v. City of Spokane (Wash.) 39 Pac. 266, which was an 
action brought on certain street-grade warrants, and came before 
the suprême court from a judgment sustaining a demurrer to the 
complaint, the court said: 

"The allégation [of the complaint] is that the city of Spokane bas wholly 
failed, neglected, and refused to take any steps for the purpose of creatlng a 
f und to be known and designated as the 'Malon Street Fund' ; that It bas failed. 
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neglected, and refused, and stlll falls, negleets, and refuses, to carry ont said 
contract on Its part by the payment to thls plaintiff, or to any other person 
for him, of the amount of said warrants. • * * It seems to us that under 
tlie former ruUngs of tMs court and the well-settled law, If the allégations of 
tbe complaint are true that a contract was duly made, and that no steps had 
been taken for Are years on the part of the city to coUect the necessary funds 
for the payment of thèse warrants, the plaintiff has a légal grievance agalnst 
the city, and that the complaint in every respect States a cause of action." 

In Stephens v. City of Spokane (Wash.) 44 Pac. 541, when the case 
came before the court upon its merits, the court held that under the 
charter of the city of Spokane, giving the city power to improve 
streets, and defray the expense thereof by spécial tax assessed against 
the property beneâted thereby, the gênerai fund of the city is not 
liable for the payment of warrants drawn against the spécial fund 
created by the assessment unless it appears that the city has failed 
to take steps to provide such spécial fund, or has been so négligent in 
its attempts to create the fund that the right thereto has been lost. 

Thèse cases, while modifying the rule as stated in Eeilly v. City 
of Albany, supra, to the extent that the city would be relieved from 
liability until the proceedings instituted by it had been carried to a 
conclusion, "and had failed to produce the necessary funds for the 
payment of the warrants," fall far short of answering the question 
whether or not the facts of this case do not, in the light of ail the au- 
thorities, clearly show that the city has been so négligent as to render 
it liable in this action. We are of opinion that the case of McEwan v. 
City of Spokane (recently decided by the suprême court of Wash 
ington) 47 Pac. 433, virtually décides this question adverse to the 
views contended for by appellee. That case seems to be directly h 
point. In passing upon the questions there involved, which are di- 
rectly applicable to this case, the court said: 

"Under the spécial contract In this case and under the law It was not the 
duty of the contractors to look after the assessment. That was a duty whlch 
not only the law Imposed upon the city, but which the spécial conditions of Its 
contract Imposed upon it; and, if the city was mistaken In regard to its con- 
struction of the law, the city must be responslble for such mistake, and not the 
contractors, who were not authorized to construe or enforce the law. Bide- 
miller y. City of Tacoma (Wash.) 44 Pac. 877. Tbe record shows that the 
statute of limitations, under the rule laid down by thls court In City of Spokane 
V. Stevens (Wash.) 42 Pac. 128, has run against a portion of thèse grade taxes, 
and the city, having failed to coUect the said taxes until after the statute has 
run, would, of course, be powerless to coUect them now; hence It must neces- 
sarily follow that the city Is liable to the plaintiff for Its fallure to collect them 
within a reasonable time, as a reasonable time must necessarily be a tlme prior 
to the time when the statute of limitations runs." 

2. From the facts stipulated in this case it appears that at the time 
of entering into the contract and at the time of the passage of the 
ordinances for the grading of the several streets the city was indebted 
in an amount exceeding the sum of $25,000, excluding its indebtedness 
for waterworks and assessments for improving the streets, under the 
provisions of section 7 of chapter 2 of the act of the législature of 
the territory of Washington approved Jajauary 29, 1886. Does the 
contract in question, by virtue of which the warrants were issued upon 
which this suit was brought, come within the prohibition of the 
charter in limiting the amount of indebtedness which the city waa 
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authorized to incur? See sections 3 and 19 of the charter (Laws 
Wash. 1883-86, pp. 301, 307). Section 19 provides that: 

"The clty of Spokane Falls bas power to borrow money on the crédit of the 
city for any purpose within the autbority of the corporation, including the 
payment of any existing debt, and for such purpose may issue its warrants on 
the City treasurer, payable at a specified time, wlth a rate of interest therein 
named, not exceeding the rate of 8 per cent, per annum, and bas further power 
to levy and eollect a tax sufficient to pay the principal and interest on such 
sum borrowed and for the existing indebtedness and interest thereon: pro- 
vlded, the entire indebtedness of said city must not at any one time exceed the 
sum of $25.000.00, excluding its indebtedness for water-works and assessments 
for improving streets under the provisions of section 7 of this chapter." 

Does the limitation therein expressed apply to the indebtedness 
created by the contract in this case? 

In Hitchcock v. City of Galveston, 96 U. S. 341, 349, it was argued 
that the contract entered into by the city for the improvement of its 
streets and construction of sidewalks would impose upon the city a 
liability exceeding |50,000, and that it was, theref ore, in violation of 
the provision in the charter of the city which prohibited the council 
from borrowing for gênerai purposes more than that sum. The court 
held that this provision in the charter did not limit the debt of the 
city, nor prohibit the council from entering into a contract involving 
an expenditure exceeding that amount for spécial improvements, such 
as grading and paving of streets and the construction of sidewalks, 
which were authorized by the charter. 

In Seymour v. City of Spokane, 6 Wash. 362, 33 Pac. 832, the court 
held that section 19 of the charter, limiting the interest on the city 
warrants to 8 per cent, per annum, applied only to warrants giveiB 
for money borrowed on the crédit of the city. 

In Winston v. City of Spokane, 12 Wash. 524, 527, 41 Pac. 888, 
where the contract under considération was in relation to the con- 
struction of a System of waterworks, the question presented was 
whether the obligations provided for in the contract would create an 
indebtedness of the city within the meaning of the provisions of the 
constitution (article 8, § 6) in relation thereto. The court, in passing 
upon this question, said: 

"The gênerai crédit of the city Is in no manner pledged except for the per- 
formance of . its duty in the création of such spécial fund; The transaction, 
therefore, is no more the ineurring of an Indebtedness on the part of the city 
than is the issue of warrants payable out of a spécial fund created by an as- 
sessment upon property to be benefited by a local improvement. Hence the 
question is upon principle within the oue decided by this court in Baker v. 
City of Seattle, 2 Wash. St 576, 27 Pac, 462, in which it was held that war- 
rants issued to a contractor for a street improvement, and payable out of a 
spécial fund, to be created by an assessment therefor, were not an indebted- 
ness of the city within the meaning of our constitution. In that case it was 
not decided whether or not the city would be liable for négligence In failing to 
take the necessary steps for the création of the spécial fund out of which the 
warrants were to be paid; but from what was decided it is clear that In the 
opinion of the court the fact of such contingent liability, if it existed, was not 
sufficient to make the obligations issued agalnst the fund a part of the indebted- 
ness of the city. The case at bar is, in our opinion, within the principle decided 
In that one, and, as we are satisfied with what was therein held, it is not 
necessary to further pursue the subject We would, however, call attention 
to the case of City of Valparaiso v. Gardner, 97 Ind. 1, which seems to fully 
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Bustain the contention of the appellants. A large number of other cases to the 
same effect might be clted." 

The décision in McEwan v. City of Spokane seems to be as con- 
clusive upon this question as the one just disposed of. The averments 
in the answer in that case were substantially the same as the agreed 
facts in this case as to the indebtedness of the city. The court said : 

"There Is an attempt to plead an indebtedness by the elty beyond Its ciiarter 
limit, but we think that no such indebtedness was pleaded under the rule an- 
nounced in Balier v. City of Seattle, 2 Wash. St. 576, 27 Pac. 462, and Winston 
V. City of Spoliane, 12 Wash. 524, 41 Pac. 888." 

Under the décisions of the suprême court of Washington constru- 
ing the statutes of that state applicable to this case, it follows that 
the circuit court erred in instructing the jury to flnd a verdict for 
défendant It is proper to add that tbe opinion in McEwan v. City 
of Spokane was rendered after the décision of the circuit court in this 
case. The judgment of the circuit court is reversed, and cause re- 
manded for a new trial in accordance with the views expressed in 
this opinion. 



BUNKER HILL & SULLIVAN MINING & OONCBNTRATING CO. V. 

OBERDER. 

(Circuit Court of Appeals, Ninth Circuit February 23, 1897.) 

No. 305. 
1. Bii-L OF Exceptions. 

Where a judge, in certifylng a bill, provldes that, If exceptions to certain 
testlmony are relied upon In any appellate proceedings, "at least the direct 
examination of such witnesses must be produced before the appellate court, 
and in such appellate court the fuU charge, as glven the jury, must be also 
produced," such a certiflcate does not amount to any settlement of the bill 
at ail, and it cannot be consldered. 
<i. Samb. 

A bill of exceptions whlch the record says Is a "substitute for flrst part 
of No. 9" cannot be consldered, there belng nothlng to inform the court 
what No. 9 Is. t 

B. Same. 

A bill of exceptions entltled "To be Substituted for Instruction No. 8" 
cannot be consldered, it not being the office of a bill of exceptions to serve 
as an instruction. 

4. Master and Servant— Contribdtory Négligence. 

Where the servant seeks to charge the master for personal injuries re- 
sulting from a def ect in the roof of a mine in whlch the servant was em- 
ployed, the master cannot complaln of an Instruction that, in order to 
charge the servant with contrlbutory négligence, the dangers and defects 
must hâve been so obvlous and threatening that a reasonably prudent man 
would hâve avolded them. 

5. Sbaled Verdict. 

It was not error to authorize the Jury, against the objections of défend- 
ant, to retum a scaled verdict. 

In Error to the Circuit Court of the United States for the Dis- 
trict of Idaho. 

W. B. Heyburn and John Garber, for plaintifC in error. 
Albert Allen, for défendant in error. 
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Before GILBERT and ROSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 

ROSS, Circuit Judge. The record in this case contains flve pur- 
ported bills of exceptions. One, commencing on page 59, and end- 
ing on page 65, of the transcript, and purporting to give certain 
pi'oceedings in the court below in respect to the déposition of Wil- 
liam Williams and certain proceedings in respect to the testimony 
of William Powers, James Dougherty, and Joseph McDonald, is not 
signed by the judge, or otherwise certifled. Another, commencing 
on page 65, and ending on page 82, of the transcript, concludes as 
follows: 

"And the défendant hereby presenting the above and foregolng blU of ex- 
ceptions and the points thereln mentioned for the allowance, settlement, and 
signature of the court, and the said bill of exceptions having been examined, 
Is amended as above noted and marked; also It Is provided that, If exception 
No. 1, concerning déposition of Williams, and the exceptions Nos. 3 and 4, 
concerning the testimony of Powers, are relled upon In any appellate pro- 
ceedings, at least the direct examination of such witnesses must be produced 
before the appellate court, and In such appellate court the full charge as given 
to the jury must be also produced. And sald bill of exceptions, as thus amend- 
ed, is now allowed, settled, and signed thls 13th day of Decemlaer, 1895. 

"Jas. H. Beatty, Judge." 

There is nothing in the last-mentioned bill of exceptions to indi- 
cate that it contains the amendments spoken of in the certificate 
of the judge, and, even if a bill of exceptions improperly and in- 
sufaciently settled and certifled can be made sufficient by produ- 
cing before the appellate court the examination of witnesses that 
occurred in the trial court, no such testimony has been brought 
hère. Such a certificate as that above quoted does not amount to 
any settlement of the bill of exceptions at ail, and we are clearly 
of the opinion that it cannot be regarded. 

Another bill of exceptions, signed by the judge, and found on 
page 48 of the transcript, is entitled: "Defendant's Bill of Excep- 
tions. (To be Substituted for Instruction No. 8);" and this is fol- 
lowed immediately by another bill of exceptions, signed by the 
judge, which the record says is a "substitute for first part of No. 
9." What No. 9 is, the record does not inform us. It may or may 
not qualify what is stated in this bill; for which reason, if for no 
other, the latter cannot be considered. Nor can the bill of excep- 
tions, "To be Substituted for Instruction No. 8," be considered. To 
serve as an instruction is not the oflSce of a bill of exceptions. 

The one remaining bill of exceptions in the record is that found 
on pages 46 and 47 of the transcript, which contains an exception 
to the refusai of the court below to give the Ist, 6th, 9th, lOth, 
13th, lôth, 16th, 17th, 18th, 19th, 20th, 22d, 23d, 24th, 25th, 26th, 
27th, 28th, 29th, 30th, and 31st instructions requested by the de- 
fendant, and also an exception "to the instruction of the court given 
to the jury that the master was bound to furnish a safe place in 
which servant should work, without sufftciently instructing the 
jury as to what constituted a safe place"; and also an exception 
"to the first instruction given at the request of the plaintifl, as 
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to the requirement that there was a différence in amount of care, 
whereby the master is required to exercise a greater care than the 
servant"; and an exception "to the giving instructions No. 2 and 
No. 5 requested by plaintifl." None of the évidence given in the 
case is properly before us; but a careful examination and consid- 
ération of the charge of the court satisâes us that the law properly 
applicable to the issues presented by the pleadings was given to 
the jury by the court, and that, so far as the court can see from 
the issues in the case, such instructions requested by the plaintiff 
as were applicable and proper were, in substance, embodied in the 
charge of the court. That being so, the plaintiff has no just ground 
of complaint because of the failure of the court to give the instruc- 
tions in the language requested. Instructions 2 and 5 requested 
by the plaintiff in the court below, and as given by the court, are 
as follows: 

"No. 2. I further Instruct you that the degree of care required of tlie master 
and servant also dlffer, because defects In the roof of a mine, that to the mind 
of a compétent Inspecter, such as the master employs, portend unnecessary and 
unreasonable rlsks and great danger, may hâve no such signiflcance to a la- 
borer or miner who has had no expérience in watching or caring for the roof 
or slopes or timbers in a mine, and the servant is not chargeable with con- 
tributory négligence unless he sees or linows the defects, or uniess a reasonably 
Intelligent and prudent man would, under lilse drcumstances, hâve linown and 
apprehended the risks which those defects indicate. To the servant the dan- 
gers and defects must hâve been so obvions and threatening that a reasonably 
prudent man would hâve avoided them, in order to charge the servant with 
contributory négligence." 

"No. 5. By 'ordinary care and diligence' is meant such as men of ordinary 
sensé, prudence, and capacity under like clrcumstances take in the conducting 
and managing <k their own affairs. Thls varies according to the circumstances, 
as the risk is greater or less, and must be measured by the eharacter and riska 
and exposure of the business." 

In thèse instructions we see no error of which the plaintiff in 
error can properly complain. 

That the court did not err in authorizing the jury, against the 
objections of the défendant, to return a sealed verdict, is held in 
the case of Concentrating Co. v. Schmelllng, 79 Fed. 363. Judgment 
afflrmed. 



VALLEY COUNTY T. McLEAN. 

(Circuit Court of Appeals, Eighth Circuit Marcli 1, 1897.) 

No. 835. 

CouNTiEs— Validité op Bonds. 

Under the Nebraska Laws of 1877 and 1879, authorizing county eom- 
missioners to issue coupon bonds sufflcient to pay the outstandlng war- 
rants and indebtedness, with the provlso "that in no event shall bonds 
be issued to a greater amount than ten per cent, of the assessed valua- 
tion of such county," the ten per cent limitation is conflned to the bonds 
to be Issued under the provisions of thèse acts, wlthout regard to bonds 
prevlously issued. 74 Fed. 389, afflrmed. 

Same. 

Where a statute authorlzed a county to issue bonds to an amount not 
exceeding a certain per cent of the assessed valuation of the county, a 
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purchaser ot the bonds, in determlning whether the aggregate Issue ex- 
eeeded the statutory llmit, bad the rlg'ht to rely upan the abstract of aa- 
sessment of property in the county made by the coanty clerk, and by 
hlm certified to the audltor of the state; that belng a public record of 
the assessment, which the statute requlred to be so made and trans- 
mltted after the assessment bocks had been equalized and corrected by 
the county board, and tbe county wlll not be allowed to question its veri- 
ty. 74 Fed. 389, affirmed. 
X Bamb. 

Under a statute (Laws Neb. 1879, p. 364, § 30), authorlzing a county 
to Issue Its bonds provided the county board shall flrst submit the ques- 
tion to a vote of the electors of the county, and further provlding that 
"If It appears that two-thirds of the votes cast are In favor of the propo- 
<(ltlon, and the requirements of the law hâve been fuUy complied wlth, the 
eame shall be entered at large by the county board upon the book con- 
talnlng the record of their proceedings, and they shall then hâve power 
to levy and collect the spécial tax," a purchaser of the bonds need look no 
further than this record to détermine whether there has been a compU- 
ance wlth the requirements of the law. 74 Fed. 389, affirmed. 

In Error to the Circuit Court of the United States for the Dis- 
trict of Nebraska. 

This was an action at law brought by Hector McLean against 
the county of Valley, in the state of Nebraska, upon overdue cou- 
pons upon certain county bonds. Judgment having been reudered 
in favor of plaintiff, the défendant brought this writ of error. The 
opinion of the circuit court is reported in 74 Fed. 389. 

The législature of the state of Nebraska passed an aot approved February 
17, 1877, entitled "An act to provide for the funding of the warrants and out- 
Btandlng indebtedness of eountles." Section 1 reads as follows: "That the 
county commissioners of any county In the state of Nebraska be and are 
hereby authorized and empowered to issue coupon bonds, of such dénomina- 
tion as they may deem best, sufficient to pay the outstanding and unpaid 
warrants and Indebtedness of such county; provided that the county com- 
missioners of any such county may limlt the provisions of this subdivision 
to any fund or funds of said county; provided further, that in no event shaU 
bonds be Issued to a greater amount than ten per cent of the assessed valua- 
tion of such county, and provided further, that the county board shall flrst 
submit the question of issulng such bonds to a vote of the qualified electors 
of such county." By section 132, p. 387, Laws 1879, which went into effect 
September 1, 1879, the foregoing section Is re-enaeted verbatiur, except that 
the Word "commissioners" is changed to "board" in the late^ act. By an- 
other provision in the Laws of 1879 It Is enacted; "If it app irs that two- 
thirds of the votes cast are in favor of the proposition, and thi requirements 
of the law hâve been fully complied with, the samé shall be et tered ajt large 
by the county board upon the book containing the record of thel .• proceedings, 
and they shall then hâve power to levy and collect the speclid tax In the 
same manner that the other county taxes are coUected. Propi^sitions thus 
aeted upon cannot be resclnded by the county board." Laws 1879, p. 364, § 30. 

At a regular meeting of the board of county commissioners of eaid Valley 
county, Neb., held Oetober 7, 1879, it was resolved that the prcpositlon be 
submitted to the qualifled electors of said county of Valley to issue the coupon 
bonds of said county of specifled dénominations to the amount of $32,000, to 
pay the outstanding indebtedness of the said county in a specifled order; 
such bonds to be dated January 1, 1880, and payable at the oflice of the 
county treasurer of said county, and to run 20 years, wlth iuterest at the 
rate of 7 per cent., payable annually, with a provision to be inserted in the 
bonds that they should be redeemable after 10 years upon specifled notice; that 
the bonds should not be sold for less than 90 per cent, of par value; that a 
tax should be levied and collected annually, as provided by law, ti pay the 
Interest and providî f«T the principal, with limitations; and thaï; ihe said 
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proposition be submitted to be voted on by ballot (the forms of whleh were 
prescribed) at the gênerai élection to be held November 4. 1879. In aceord- 
ance with tbe terms of sueh resolution, ttie question of issuing said bonds, 
and levying and coUeetlng taxes therefor, was regularly submitte<l to the 
quallfied electors of said Valley county at the said gênerai élection on No- 
vember 4, 1879, and the vote thereon was duly canvassed, and the proper 
abstraet showlng the resuit of the élection and such vote was returned to the 
board of oounty commissioners; and on November 24, 1879, at a légal meet- 
ing of said board, the foUowing resolution was adopted and entered at large 
upon the book contalning tbe records of their proceedings: "Whereas, the 
board of county commissioners of Valley county, Nebraska, did on the 7th 
day of October, 1879, submit to the people of said county the question of 
raislng $32,000 In bonds of said Valley county, for the purpose of funding the 
outstandlng and unpaid warrants and indebtedness of said oounty; and 
whereas, the officiai abstraet of votes cast at the gênerai élection held in said 
county of Valley and state of Nebraska, on the 4th day of November, A. D. 
IS79, regardlng said proposition, was laid before the board ait a regularly 
called meeting thereof, held tbis 24th day of November, A. D. 1879, said 
abstraet showing that two hundred and twenty-seven (227) votes were cast 
In favor of said proposition, and that nine (9) votes were cast against said 
proposition, and it appearing that more than two-thirds of the votes cast 
were in favor of said proposition: Now, therefore, be it resolved that the 
proposition for Issulng $32,000 in bonds of said county, for the purpose above 
stated, be, and the same Is hereby, adopted. Resolved, that we issue coupon 
bonds In dénominations not less than $50.00, or more than $1,000.00, not ex- 
eeeding $32,000, to pay the outstandlng and unpaid warrants and indebted- 
ness of said county; said bonds to be Issued and sold In accordance with 
the proposition submitted to the légal electors of said county at the gên- 
erai élection held on the 4th day of November, 1679, and now of record on 
page 157 of Commissioners' Records." Thereafter, on the 6th day of Janu- 
ary, 1880, said board of county commissioners issued the coupon bonds of 
said Valley county, as stated in the pétition, to the amount of $32,000, viz. 
eO bonds of $500 eaeh, and 20 bonds of $100. Each of said bonds contained 
on Its face the foUowing récitals: "This debt Is authorized by an act of the 
législature of the state of Nebraska, entitled 'An aet to provide for the fund- 
ing of the warrants and outstandlng indebtedness of eounties,' approved 
February ITth, A. D. 1877, In pursuance whereof, on the 4th day of No- 
vember, A. D. 1879, the commissioners of Valley county, in said state, sub- 
mitted to the electors thereof, In the manner prescribed by law, the foUow- 
ing proposition: 'Shall the county of Valley Issue its coupon bonds, in de- 
nominations of not less than flfty, or more than one thousand doUars, to the 
amount of thirty-two thousand dollars, to pay the outstandlng and unpaid 
warrants and indebtedness of said county, in the foUowing order: First, the 
gênerai fund; second, the spécial bridge fund; third, the land road fund,— 
said bonds to be dated January 1, 1880, and payable at the office of the coun- 
ty treasuref of said county, and to run twenty years, with interest at the 
rate of seven per cent, per annum, payable annuaUy; provided that sueh 
bonds shall be redeemable at any tlme after ten years, upon giving at least 
thirty days' notice of such time of payment. In a paper published in said 
oounty; and, after the completion of said publication, said bonds shall cease 
to draw interest?' Whleh said proposition, upon the 4th day of November, 
at the gênerai élection, was deeided in the affirmative by a majority of the 
electors of said county. In accordance therewith, the said commissioners 
hâve entered the same upon the records of said county, given due notice of 
the adoption of said proposition, and executed the bonds hère issued." Said 
bonds were ail sold to one Taylor, a résident of Nebraska, for 92 cents on 
the dollar of their face value, and the proceeds of the sale was paid into the 
treasury of said Valley county. Withdn two years thereafter, they were 
sold to the présent holders for 97 cents on the dollar. At the same gênerai 
élection held on November 4, 1879, there were cast in said Valley oounty 3U1 
votes for candidates for a judicial office. After the assessment ro-lls returned 
by the precinct assessors in the spring of 1879 came before and were acted 
upon by the county board of equalization, the county clerk of Valley county 
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made out în due form, and certifled and dellvered to the auditor of the state 
of Nebraska, liis officiai abstract of the assessment of said Valley county 
for the year 1879, sbowing the total assessed valuatlon of said county for 
that year to be the snm of $326,768, and the state and county taxes for 
that year were levled upon the assessment shown by the said abstract. 
Said abstract dld not on Its face purport to cover the assessment of any 
property ouitside of Valley county. The precinct assessment roUs of that 
county proper, when footed, only showed an assessed valuatlon ol $2'79,349, 
and there was. some unorganlzed territory th«n attached to said Valley coun- 
ty for judieial, élection, and revenue purposes, the assessed valuatlon of 
■which may hâve been Included In said abstract, but did not on the face of 
said abstract appear to hâve been se Included. For the years 1881 to 
1892, inclusive, said county of Valley raised by taxation, and pald, ail the 
Interest aecruing annually on said bonds, and including and since the year 
1893 it has refused to pay any of the couipons maturing upon said bonds. 
Before and at the tlme when said proposition to Issue said bonds was 
fiubmltted to vote as aforesaid, and wben said bonds Vfere issued as afore- 
sald, there were outstanding and unpald other bonds Issued by said Valley 
county, as bridge bonds, Issued for works of Internai Improvement, to the 
amount of $6,000. The défendant in error Is a bona flde holder of the bonds 
to which belonged the coupons for wMch he recovered judgment, and of 
such coupons, without any actual notice of any alleged defects or trregularl- 
ties connected wlth the issue of such bonds. 

L. C. Burr (Charles L. Burr, 0. A. Munn, Cléments Bros., and 
CoflBn & Stone witlx him on the brief), for plaintiff in error. 

C. C. Flansburg (H. A. Babcock with him on the brief), for de- 
fendant in error. 

Before SANBOEN and THAYEE, Circuit Judges, and LOCH- 
EEN, District Judge. 

LOOHEEN, District Judge, after stating the case as above, dellv- 
ered the opinion of the court. 

1. The acts of the Nebraska législature of 1877 and 1879, above 
referred to, authorized the issuance of the bonds of a county to pay 
its outstanding and unpaid warrants and indebtedness, upon the 
requisite action of the county board and vote of the qualifled elect- 
ors, to an amount not exceeding 10 per cent, of the assessed valua- 
tlon of the county, irrespective of bonds previously issued for 
Works of internai improvements or other lawful spécial purpose. 
The language of thèse acts plainly confines the 10 per cent, limita- 
tion contained in them to the bonds to be issued under the provi- 
sions of those acts. The case of State v. Babcock, 18 Neb. 141, 
24 N. W. 556, related to bonds issued after the amendment of 1883, 
which made a material change in the law. 

2. The abstract of assessment of property in Valley county for 
the year 1879, made by the county clerk, and by him certifled and 
transmitted to the auditor of the state, was a public record of the 
assessment which the statute required to be so made and transmit- 
ted, after the assessment books had been equalized and corrected 
by the county board. A purchaser of bonds, in determining wheth- 
er the aggregate issue exceeded the statutory limit of 10 per cent, 
of the assessed valuatlon, had the right to rely upon this abstract 
as a public record, authorized by statute to be made, as showing 
the amount of the assessment as flnally corrected and established by 
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the board of equalization, and was not required to look tlirough 
the books of the precinct assessors, and minutes of the board of 
equalization, if such minutes were kept, to verify such public record. 
It is neediess, therefore, to consider whether the indebtedness fund- 
ed by thèse bonds may not hâve rested upon the attached territory, 
as well as upon Valley county proper. 

3. By the Laws of 1879 (page 364, § 30) provision is made for ascer- 
taining and making a public record of the resuit of the vote of the 
qualifled electors of a county, where such a proposition has been 
submitted to vote, pursuant to law. It is enacted: 

"If It appears that two-thirds of the votes cast are in favor of the pro:&o- 
sitlon, and the requlrements of law hâve been fuUy complied wlth, the 
same shall be entered at large by the county board upon the book eontain- 
ing the record of tbeir proeeedlngs." 

This vests in the county board the power of determining whether 
or not it appears that two-thirds of the votes cast are in favor of 
the proposition, and whether or not the requirements of the law 
hâve been fully complied with. And, if they so détermine, the act 
makes it their duty to enter such détermination at large upon the 
book containing the record of their proceedings. Such action by 
the county board, and entry thereof in its records, constitutes the 
final and complète record évidence provided for by the législature, 
of the submission of the question, the compliance with ail require- 
ments, and of the resuit of the vote. A purchaser of bonds need 
look no further than to the record so provided for. In this case 
such record was full and complète, and showed upon its face that 
the proposition submitted had been carried by a greater than two- 
thirds vote, and that the requirements of the law had been com- 
plied with. The judgment is aiïîrmed. 

THAYER, Circuit Judge. I concur in the view that a purchaser 
of the bonds in suit was entitled to rely on the abstract of the 
assessment which was made by the county clerk, and certifled to the 
auditor of the state of Nebraska, for the following reasons: The 
act under which the assessment was made (Laws Neb. 1879, p. 276, 
§§ 52, 54, 65) did not require the precinct assessors to state the ag- 
gregate value of property, real and personal, found in their re- 
spective precincts; and a person who consulted the precinct as- 
sessment books after they had been returned to the county clerk 
could not ascertain therefrom the aggregate valuation of ail prop- 
erty in the county, except by a careful examination and computa- 
tion. Besides, the board of equalization was authorized to make 
changes in the assessments after the precinct assessment books 
had been returned to the county clerk (Id. § 70); and no provision 
of the act, so far as I am able to discover, made it the duty of the 
board to note the changes thus made on the precinct assessment 
books. The act, however, did require the clerk to make an ab- 
stract of the assessment, showing the total assessed valuation of 
ail property, real and personal, which abstract was to be made 
and certifled to the auditor after the board of equalization had 
discharged its functions, and had made such altérations in the ^a- 
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lious precinct assessments as it deemed proper. The act further 
directed that "the values to be given in said abstract shall be tbe 
valuations assessed by the assessor, and equalized and corrected as 
hereinbefore provided." Id. § 72. Moreover, the spécial flnding 
of facts which was made by the trial court shows that the levy of 
taxes for the year 1879, for state and county purposes, was made 
upon the basis of the abstract which was made by the county clerk, 
showing a total assessed valuation of $326,768. Under thèse cir- 
cumstances, the abstract of the assessment which was certifled by 
the county clerk to the auditor of the state would seem to hâve 
been the only authentic public record showing the total assessed 
valuation, and upon that record a purchaser of the bonds in suit 
was entitled to rely. I also concur in the further views espressed 
in the opinion in chief. 



REPUBLICAN MIN. CO. v. TYLER MIN. CO. 

(Circuit Court of Appeals, Ninth Circuit. February 1, 1897.) 

No. 306. 

1. Apptîal asd Errok— Second AVrit op Euror — Prtor Deciston. 

"Where a case bas been brought before an appellate court, and tliere de- 
cided, a second writ of errer brings up nothing for review but tlie proceed- 
Ings subséquent to the mandate; and the appellate court is not bound to 
consider any of the questions whieh were before It on the flrst writ of error. 

8. Mining Locations — Extealatkral Rtgiits. 

When a Iode enters an end Une of a regularly located mining daim, and 
runs in Its course lengthwise, nearly parallel with the side Unes of the clalm 
for the greater part of the length of the daim, the owners of the clalm are 
not deprived of the extralateral rights attached to it because the Iode crosses 
a side Une before reaching the other end Une, but the extralateral rights 
wlU extend from the end at which the Iode enters to the point at which it 
crosses the side Une, whether a new end Une is regarded as being drawn at 
that point or not. Mining Co. v. Sweeney, 4 C. C. A. 329, 54 Fed. 284, and 
I^ast Chance Min. Co. v. Tyler Min. Co., 9 C. C. A. 613, 61 Fed. 557, reaf- 
firmed. 

In Error to the Circuit Court of the United States for the Dis- 
trict of Idaho. 

Thls cause was tried before the circuit court, a Jury having been waived by 
stipulation of the parties, as provided by section 649 of the Revised Statutes, 
upon an agreed statement of facts, which will be found in Mining Co. v. 
Sweeney, 79 Fed. 277, to which référence is hère made. The portion which re- 
lates particularly to thls case, and is not copled in that case, is as follows: "It 
Is further agreed that the Republican Fraction mining daim was duly located 
on the Ist day of November, 18S5, and that the said location, so far as the 
making said discovery, marklng said surface boundary, and recording such 
locations are concerned, was made In conformity with the law, and that the 
annual labor required by law has been duly performed therein; that the vein 
dlscovered In the said Republican Fraction mining clalm is the same vein which 
passes out through the southerly side Une of the Tyler clalm. It Is agreed that 
the vein on which the said Tyler, Last Chance, and Republican Fraction daims 
are located passes on its said dip uuderneath the surface Umits of the Last 
Chance Fraction and Skookum Fraction daims, as they are laid down in said 
diagram." The diagram referred to In the statement of facts will be found in 
Mining Oo. v. Sweeney, 79 Fed. 277. 
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The (ollo-wlng dlagram shows the relative position of the sald claims upon 
whlch the Iode Is shown to pass, It being of the wldth of about 300 feet. It 
also shows the tunnels and works passlng from the Tyler claim Into the Be- 
publican Fraction claim, and the slope from which the Tyler Mining Company 
has been, and now is, seeliing to extract ore, within the Unes of the Republican 
Fraction claim, and the dates of the respective locations. 




W. B. Heyburn, for plaintifE in error. 
John R. McBride, for défendant in error. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, 
trict Judge. 



Dis- 



HAWLEY, District Judge (after stating the facts). It is claimed 
that the court erred, among other things, in flnding, as a conclusion 
of law: 

"That the plaintiff, the Tyler Mining Company, is entitled to judgment against 
the Idaho Mining Company and the Republican Mining Company for the pos- 
session of those certain premises described In the complaint and m the agreed 
statement of facts, to wit, that certain ledge or vein in place bearing valuable 
minerais, havlng its outcrop and apex within the llmits of the Tyler mlnlng 
claim, as described in said agreed statement of facts, wlth the right to foUow, 
as against the Republican and Idaho Mining Companies, such ledge or vein 
upon its descent into the earth to any depth between the two perpendicular 
planes continued In their own direction past through the two end Unes of the 
Tyler claim, as the same is now described in the patent issued by the United 
States for such claim, even though such vein shall extend outside the vertical 
side line of said Tyler mining claim, and under the Republican Fraction, the 
Last Chance Fraction, and the Sliookum Fraction mining claims, claimed by 
said défendant the Republican and Idaho Mining Companies." 
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The conclusions of law npon the agreed statement of facts are in 
harmonj with the décisions of this court, as will hereafter more 
clearly appear. 

The contention of the plaintifE in error is that the défendant in 
error has no extralateral right to f ollow the Iode or vein in the 
Tyler mining claim in its downward course beyond the southerly 
side Une of the Tyler claim, for the reason that, as is shown in the 
diagram, the Iode or vein passes through the side line of the Tyler 
location. It is further contended that any rights which the de- 
fendant in error may hâve by virtue of its ownership of the Tyler 
claim must date from the establishment of "the intermediate end 
line first made on the ground after the commencement of this ac- 
tion." 

Both of thèse questions hâve been decided by this court adversely 
to the contention of plaintifE in error. It is well settled by numer- 
ous décisions of the suprême court that where a case has been 
brought before an appellate court, and there decided, a second writ 
of error brings up nothing for review but the proceedings subsé- 
quent to the mandate; that the appellate court is not bound to con- 
sider any of the questions which were before the court on the first 
writ of error. 

In Roberts v. Cooper, 20 How. 481, the court said: 

"It has been settled by the décisions of this court that after a case has been 
brought hère and decided, and a mandate issued to the court below, if a second 
wrlt of error Is sued out, it brings up for revision nothing but the proceedings 
subséquent to the mandate. None of the questions which were before the court 
on the first wrlt of error eau be reheard or examined upon the second. To al- 
low a second wrlt of error or appeal to a court of last resort on the same ques- 
tions which were open to dispute on the first would lead to endless lltigation. 
In chancery, a bill of review Is sometlmes allowed on pétition to the court; 
but there would be no end to a suit if every obstinate lltigant could, by re- 
peated appeals, compel a court to llsten to crlticisms on their opinions, or 
speculate on chances from changes In Its members. See Sizer v. Many, 16 
How. 98; Corning v. Iron Co., 15 How. 466; Rose v. Hlmeley, 5 Cranch, 515; 
Ganter v. Insurance Co., 1 Pet 511; The Santa Maria, 10 Wheat. 431; Martin 
T. Hunter's Lessee, 1 Wheat. 804; and Slbbald v. U. S., 12 Pet. 488." 

In Mining Co. t. Sweeney, 4 0. 0. A. 329, 54 Fed. 284, and Last 
Chance Min. Co. v. Tyler Min. Co., 9 C. C. A. 613, 61 Fed. 557, this 
court decided that where a Iode enters an end line of a regularly 
located mining claim, and runs in its course lengthwise, nearly 
parallel with the side Unes of the claim for the greater part of the 
length of the claim, the owners of the claim are not deprived of the 
extralateral rights attached to the claim, under the provisions of 
section 2322, Eev. St., because the Iode or vein crosses a side Une 
before reaching the other end line; that the true construction of 
the statute is that, when the Iode or vein crosses a side Une be- 
fore reaching the other end line, the owner's extralateral rights will 
extend from the end at which the Iode enters to the point on the 
Iode at which it crosses the side line. Numerous authorities were 
cited in support of thèse views. The foUowing additional author- 
ities sustain the .principles therein announced : Consolidated W y- 
oming Gold Min. Co. v. Champion Min. Co., 63 Fed. 540, 546; Del 
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Monte Mining & Milling Co. v. New Yorlî & L. C. Min. Co., 66 Fed. 
212, 215. 

In reply to the criticism of counsel with référence to the right 
to draw the intermediate end Une at the point where the Iode crosses 
the southerly side Une of the Tyler, we quote the language of Judge 
Hallett in Del Monte Mining & Milling Co. t. New York & L. C. 
Min. Co., supra, as foUows: 

"It îs said that we eannot make a new end Une at the point of divergence 
or elsewhere, because the court eannot make a new location, or In any way 
change that made by the parties. Iron Silver Min. Co. v. Elgin Min. & 
Smeltlng Co., 118 U. S. 196, 6 Sup. Ct. 1177. This, however, Is not necessary. 
We ean keep within the end Unes flxed by the loeator in respect to any extra- 
lateral right that may be recognized without drawing any Une; and, U there 
be magie in the word 'Une,' It will be better not to use it." 

In Last Chance Min. Co. v. Tyler Min. Co., 157 U. S. 683, 696, 15 
Sup. Ct. 733, the court declined to consider this question, because, 
under the views expressed by the court tipon another branch of the 
case, it was deemed unnecessary so to do. 

There is no decided case to which our attention has been called 
in opposition to the views heretofore expressed by this court upon 
the questions involved in this case. The judgment of the circuit 
court is afflrmed, with costs. 



HENDERSON v. WANAMAKEE. 
(Circuit Court of Appeals, Bighth Circuit March 1, 1897.) 

1 Vendor and Pdbchasek — Bona Fidb Purchasbr — Possession bt Third 
Party. 

Possession of lands by a third party at the time of sale is notice to the 
purchaser of every defect in and défense to the vendor's title» which said 
third party could make, including a prier unrecorded deed by the vendor 
to another. 

2. Same — -Lis Pbndens. 

A purchaser of lands from a plaintiff In ejectment, pendlng the suit, is 
ehargeable with notice of an outstanding unrecorded deed from the vendor 
to another, which the défendant would be entitled to introduce as a défense 
under the pleadlngs. 

8. Ejectment— Pi.BADiNG— General Denial. 

The défendant in ejectment is never requlred to plead spécifie défenses 
to a title which the plaintifC does not disclose in his complaint, and of 
which défendant may be ignorant, but may introduce under his gênerai 
déniai any évidence that will defeat it. 

4. Same — Admissions. 

The admissions of a grantor against his Interest, made while he held 
ail the title that his grantee has acquired or relied upon, are always admis- 
sible against the latter, imless he is protected as an innocent bona fide 
purchaser. 

6. Same. 

A défendant in possession may defeat a recovery by a plaintiff In eject- 
ment who relies upon his titie, by proof of an outstanding title in a third 
person, and such outstanding title, while it must be subsisting and valid 
as against plaintiff at the time of the trial, need not.be so as against the 
défendant. 
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In Error to the Circuit Court of the United States for tlie District 
of Colorado. 

A. S. Blake, for plaintiff in error. 

M. F. Taylor (E. T. Wells and John Q. Taylor with Mm on the 
brief), for défendant in error. 

Before SANBOEN and THAYER, Circuit Judges, and LOCHREN, 
District Judge. 

SANBORN, Circuit Judge. This writ of error was sued out to re- 
verse a judgment in favor of a défendant in possession in an action 
at law to recover spécifie real property. On Pebruary 11, 1890, John 
Balier brought this action against Jonas B. Wanamaker, the défend- 
ant in error. In his complaint he alleged that he was the owner and 
in possession of the land in dispute, on December 18, 1888; that about 
December 21, 1888, the défendant wrongfully ousted him from the 
possession, and thereafter withheld it from him. The défendant an- 
ewered. In his answer he denied that Baker was ever the owner or 
in possession of the property, denied that he was ever entitled to the 
possession, denied the ouster, and averred that he, the défendant, and 
his grantors, had for more than flve years preceding the commence- 
ment of the action held the peaceable possession of the property, un- 
der color of title, in good faith, and had paid ail the taxes against the 
property during that time. In November, 1890, Baker sold and con- 
veyed the land to the plaintiff in error, J. A. Henderson, and he was 
substituted for Baker as plaintiff in the action on November 5, 1890. 
The statutes of Colorado provide that the adverse possession of real 
estate under color of title in good faith, and the payment of taxes for 
flve consécutive years, shall constitute an unassailable title to land. 
2 Mills' Ann, St. § 2923. On November 3, 1894, the défendant, by 
leave of the court, filed a further answer to the effect that, before the 
commencement of the action, Baker had conveyed to and vested in 
MichaelD.Clifford ail the title and interest he ever had in the property. 
Replications were filed to both of thèse answers, and upon the trial 
there was évidence of thèse facts: The title, according to the records, 
in 1890, was in the name of Baker. He had, however, conveyed the 
land to Clifford in 1873 by a deed that had never been recorded, and 
from that time until 1887 it was vacant and unoccupied, and neither 
Baker nor Clifford paid any taxes upon it or exercised any acts of 
ownership over it. In 1887 the grantor of the défendant, who claimed 
the land under a void tax deed, entered upon and fenced it, and from 
that time he and the défendant had possession of it and paid the 
taxes upon it. When this action was commenced the title of the de- 
fendant by flve years' continuons possession had not matured, so that 
the action of Baker was not barred by the statute. When, however, 
in 1894, the défendant first specifically pleaded the défense that Baker 
had conveyed to Clifford, he and his grantor had been in possession 
and paid taxes for more than flve years, so that any claim of Clifford 
to the land was then barred by the statute as against the défendant 
in possession. 

1. It is assigned as error that the court charged the jury that the 
présent plaintiff stood in the shoes of the original plaintiff, Baker, 
79 F.^7 
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and could not successfully claim the rights of a bona fide purchaser 
without notice of the unrecorded deed to 'Clifford. The court below 
was right, (1) because the défendant was in possession of the land 
when the plaintiff bought of Baker, and that possession was in itself 
notice of erery defect in and défense against Baker's title which the 
défendant could make (Leighton v. Young, 10 TJ. S. App. 298, 314, 
3 C. C. A. 176, 197, 52 Fed. 439, 445); and (2) because the plaintiff 
bought the title of Baker pendente lite. The answer in the case 
which was on file when he bought denied that Baker had any title 
to the property. As Baker contented himself with a gênerai alléga- 
tion of title, and did not attempt to deraign it, the gênerai déniai of 
that title in the answer was a sufftcient pleading to entitle the de- 
fendant to prove a conveyance by Baker, or any other fact which 
would show that he had no title when the action was commenced. 
The défendant in ejectment is never required to plead spécifie dé- 
fenses to a title which the plaintiff does not disclose in bis complaint, 
and of which the défendant may be ignorant, but, when that title is 
presented by the proof, he may introduce under his gênerai déniai 
any évidence that will defeat it. Kipp v. Bullard, 30 Minn. 84, 14 
N. W. 364; Lain v. Shepardson, 23 Wis. 224; Mather v. Hutchinson, 
25 Wis. 27; Marshall v. Shafter, 32 Cal. 177. The action and the 
original answer of the défendant were therefore notice to the pur- 
chaser, Henderson, of every act and conveyance of the original plain- 
tiff, Baker, by which the défendant might show that Baker had no 
title at the date of the alleged ouater and at the date of the com- 
mencement of the action. When he bought the title openly chal- 
lenged by the possession and answer of the défendant, he bought with 
it his grantor's lawsuit and notice of every défense which Wanamaker 
might lawf ully make to it. He could not purchase in the face of this 
action, answer, and possession, and then interpose against defeat the 
shield of a bona fide purchaser without notice. Kinney v. Mining 
Co., 4 Sawy. 382, 451, Fed. Cas. No. 7,827; Skews v. Dunn, 3 Utah, 
186, 191, 2 Pac. 64. 

2. Complaint is made that the court below admitted évidence of 
déclarations made by Baker before he conveyed to the plaintiff to the 
effect that he had previously conveyed his title to Clifford, and had no 
interest in the property in dispute. But the admissions of a grantor 
against his interest, made while he held ail the title that his grantee 
has acqulred or relies upon, are always admissible against the latter, 
unless he is protected by his character of an innocent bona fide pur- 
chaser, as the plaintiff hère is not. Baker v. Humphrey, 101 U. S. 
494, 499. 

3. The assignment of error upon which counsel for plaintiff seema 
to rely most confidently is, however, that the court below refused to 
instruct the jury that Baker's conveyance to Clifford constituted no 
défense to this action, if Clifford's claim to the land was barred in 
1894, when the défendant flrst speciflcally pleaded it, by virtue of 
the statute of limitations and the défendants flve years' possession 
thereunder, and did charge them that if Baker had conveyed ail his 
title to Clifford before he commenced the action, and before he con- 
veyed to the plaintiff, that fact constituted a perfect défense to the 



HENDEESON V. WANAMAKEB. 739 

action. He bases this assignment upon the rule frequently an- 
nouBced in the books that an outstanding title is not available as a dé- 
fense in ejectment, unless it is valid, subsisting, and paramount at 
the time of the trial. The purpose of the adoption of this rule, how- 
ever, was to prevent the manifest injustice of permitting the défendant 
to defeat a recovery by a plaintiff who in fact had the title and right 
of possession by proof of an outstanding title which had been pur- 
chased by the plaintiff after the commencement of the action, or had 
otherwise become void as against him before the trial. This seems 
to hâve been the only reason for the rule, and where the reason 
ceases the rule ought to cease. There never was any reason for hold- 
ing that an outstanding title, valid and subsisting as against the 
plaintiff, but barred by the statute of limitations or otherwise invalid 
as against the défendant, constituted no défense to the action in eject- 
ment. The limitation of the rule, which is no less binding than the 
rule itself, is that an outstanding title, to be available as a défense to 
an action in ejectment, must be subsisting and valid as against the 
plaintiff at the time of the trial, but need not be so as against the 
défendant. It is true, as counsel for the plaintiff in error has shown, 
that in some of the cases the rule is stated without this limitation. 
Eeusens v. Lawson (Va.) 21 S. E. 347, 3B2; Eobinson v. Thorn- 
ton (Cal.) 31 Pac. 936, 937; Jackson v. Harder, 4 Johns. 202, 211. 
But the fact must be borne in mind that courts frequently state the 
gênerai rules of law applicable to the facts of particular cases be- 
fore them without attempting to set forth ail the limitations and ex- 
ceptions to the rules, which do not affect the cases in hand. For ex- 
ample, cases may be found in which the statement is broadly made 
that the défendant in ejectment cannot avail himself of an outstand- 
ing title in a stranger; and he may not, in a case where neither party 
has any title to the premises, and the plaintiff relies solely upon his 
prior possession and his wrongful ouster by the défendant, because 
a mère trespasser or intruder cannot forcibly turn out the party in 
possession. IVewell, Ej., p. 654, § 16; Jackson v. Harder, 4 Johns. 
202. But this rule is inapplicable to a case in which the plaintiff re- 
lies solely upon his title and never was in possession. So, when the 
facts of the cases, in which the rule upon which the plaintiff relies 
is stated without its restrictions, are carefully considered, with due 
référence to the reason of the rule, we think that few, if any, of them 
will be found inconsistent with its limitation. It is correctly stated 
in Humble v. Spears, 8 Baxt. 156, 158. It is properly applied in How- 
ard V. Massengale, 13 Lea, 577; Peck v. Carmichael, 9 Yerg. 325; 
Foust V. Ross, 1 Watts & S. 501; Bennett v. Horr, 47 Mich. 221, 224, 
10 N. W. 347; McDonald v. Schneider, 27 Mo. 405, 410; Greenleaf's 
Lessee v. Birth, 6 Pet. 302, 312, 313. 

After a careful considération of the reason of the rule, and an at- 
tentive reading of the authorities, we are convinced that this is a cor- 
rect statement of it: A défendant in possession may defeat a recov- 
ery by a plaintiff in ejectment who relies upon his title, by proof of an 
outstanding title in a third person, and such outstanding title must be 
subsisting and valid as against the plaintiff at the time of the trial, 
but need not be so as against the défendant. Thus stated, it is a 
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just, Sound, and salutary principle, but without this limitation it 
would be vicious and absurd. 

The attempt of eounsel for the plaintifiE to apply the rule without 
the limitation to the case at bar compels him to maintain the conten- 
tion that a grantor who has never had possession of the real estate, 
and has conveyed away his title to it, so that he has neither title nor 
right of possession at the time of the commencement of his action of 
ejectment, may nevertheless maintain that action against a défendant 
in possession by the simple proof that his grantee cannot maintain 
such an action. The proposition is that one who has no title to, or 
right to the possession of, real estate may maintain ejectment for it on 
the sole ground that his grantee cannot. The statement of the propo- 
sition is its best réfutation. The universal rule is that a plaintiff 
in ejectment must recover on the strength of his own title, and not 
on the weakness of his adversary's. Mtfch less can he recover on the 
weakness of a stranger's title. It is always a good défense to an ac- 
tion of ejectment, in which the plaintiff relies solely upon his title, 
that he had conveyed the property to a third party before he brought 
the action, so that he had neither title nor right of possession at or 
after its commencement. Mallett v. Mining Co., 1 Nev. 188, 196, 200; 
Moss V. Bank, 7 Baxt. 216, 219, 220; Eaton v. Smith, 19 Wis. 537; 
Salcido V. Genung (Ariz.) 43 ]?ac. 527; Woods v. Bonner (Tenn. 
Sup.) 18 S. W. 67; Hobby v. Bunch (Ga.) 10 S. E. 113; Cobb v. La- 
valle, 89 111. 331. Baker conveyed this land to Clifford in 1873. 
When he commenced this action, in 1890, he had neither title to nor 
right to the possession of the property. Since he had no title or in- 
terest in it when he subsequently made his deed to the plaintiff, in 
1890, the latter took nothing by that deed, and the rulings of the 
court and the judgment below were right. Let the judgment be af- 
firmed, with costs. 



RHODES V. UNITED STATES. 

(Clreult Court of Appeals, Bighth Circuit. March 1, 1897.) 

No. 833. 

1. Pensions— Patmenï Proctired by Fhaud— Action to Recover Back. 

The statement by an applicant for a pension tliat he eontracted a cer- 
tain disease in the line of his duty as a soldier was not false if, althdugh 
he had the disease before he enlisted, he was then cured of it, and eon- 
tracted it again while in the service; and the United States cannot re- 
cover bacli the money on the ground it was obtained hj fraud. 

2. Samb. 

Under Rev. St. §§ 4693, 4694, providing that a soldier who was "disabled 
by reason of any wound or injury received, or disease eontracted, while 
In the service of the United States and in the line of duty" shall l>e 
entitled to a pension, a disease cannot be regarded as having been eon- 
tracted "in the line of duty" unless the service was the cause of the dis- 
ease. 
8. Wbighing dp Tbstimony-— Insteuctions to Jury. 

It is not error to charge the jury that it is for them to consider how 
much certain testimony of a négative eharacter is worth as against posi- 
tive testimony, and that ordinarily the évidence of a witness who swears 
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positlvely that he saw something Is more raluable than that of wltnesses 
who say they dld not see it. 
4. Appbai, and Error — Rbview. 

There can be no reversai for error in admitting remarks of counsel to 
the jury when the record does not disclose the substance or character o( 
the remarks. 
6. 8amk. 

An objection to testlmony cannot be considered by an appellate court 
where no ground of objection was stated at the trial. 
6. Samb — Motion for New Tbial. 

A motian for new trial Is addressed to the soiînd discrétion of the court, 
and the ruling upon It is not reviewable upon appeal. 

In Error to the Circuit Court of the United States for the Eastern 
District of Missouri. 

On October 25, 1895, the United States, the défendant in error, filcd a pétition 
in the court below to reeover from Francis M. Khodes, the plalntiff in error, 
$9,847.40, which it alleged that it had been Induced to pay to hlm by hls fraudu- 
lent représentations that he contraeted catarrhal ophthaJmla while engaged in 
its service, and in the Une of his duty as a soldier, when in fact he had con- 
traeted the disease before he entered its service. The plalntiff in error Inter- 
posed an answer, In whleh he denled that his représentations had been fraudu- 
lent, and averred that he dld contract hls disease while in the service of the 
goveinment. There was a trial of the case to a jury, and a verdict and judg- 
ment for the United States. The wrlt of error challenges thls judgment. 

B. E. Dysart and E. S. Matthews (E. G. Mitchell with them on the 
brief), for plaintiff in error. 

Walter D. Coles (William H. Clopton with him on the brief), for 
défendant in error. 

Before SANBOEN and THAYEE, Circuit Judges, and LOCHEEN, 
District Judge. 

SANBOEN, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

The chief complaint in this case is that the court below submitted 
to the jury the issue whether or not the disease of the plaintiff in 
error was contraeted "in the line of duty," when that issue was not 
raised by the pleadings or by the évidence, and that it erroneously 
stated the law governing the issue in the following paragraphs of its 
charge : 

"If you ûnd that he dld hâve ophthalmia— a disease of the eyes— prlor to 
the time of hls enterlng Into the army, then you should, under one phase of the 
évidence, also consider another question; that is, the possibility of his havlng 
had that disease, and of havlng been eured, before he entered the service, so 
that he was entirely free therefrom when he enlisted. If you find that he had 
had such disease, ànd was entirely cured, and that after his enllstment the 
disease reappeared, then there were no faJse or fraudulent représentations in 
defendant's application for a pension. * * ♦ 

"Second. If, now, under the foregoing gênerai directions, you find either 
that the défendant never had the disease in question before he enlisted, or that 
he had been aiHlcted therewith, but had entirely recovered therefrom, before 
hls enllstment, then, iiiasmuch as there appears to be no doubt but what he 
Buffered from the disease while in the service, you must next inqulre whether 
he contraeted it in the line of duty. This means that he must hâve contraeted 
the disease as a resuit of his service, or as a resuit or by reason of the fact 
that he was In the service. The service must bave been the cause of the disease. 
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not merely a coïncident in time. An attaek of epllepsy, for Instance, whlle 
a soldier In the army, not resulting from any connection with tlie army, or 
any risk, hazard, or danger thereof, but as a resuit of an lieredltary prédisposi- 
tion, woiild not entitle a soldier to a pension on the ground that he coutracted 
that dlsease while in tlie service, because such dlsease would not bave been 
contracted in the Une of duty." 

The acts of congress provide that a soldier who was "disabled by 
reason of any wound or injury received, or disease contracted, while 
In the service of the United States and in the Une of duty" shall be 
entitled to a pension. Eev. St. §§ 4693, 4694. In its pétition in the 
court below, the government alleged that on March 9, 1878, the plain- 
tiff in error tiled with the bureau of pensions his application for a 
pension under thèse sections of the statutes, and thereby claimed and 
represented that he contracted catarrhal ophthalmia of both eyes 
"while a private in Company K of the 42d régiment of Missouri 
volunteer infantry, and while in the Une of duty as a member of the 
organization aforesaid"; that upon this statement it allowed and paid 
him the pension; that he "did not become disabled by catarrhal 
ophthalmia of both eyes while a soldier in the armies of the United 
States, and in the Une of his duty as such soldier, as aforesaid, but 
that he had contracted said disease long before enlisting in the army 
of the United States, and had had said disease and disability prior to 
engaging in said service, and that said disease and disability were not 
due to said service, and that the représentation made in the applica- 
tion of said défendant for a pension under the pension laws of the 
United States that he incurred the disability aforesaid while in the 
army of the United States as aforesaid was false and fraudulent." 

The plaintiff in error answered that he made the représentation, 
that it was true, that he did not contract his disease before he en- 
tered the service, and that it was contracted in and was due to the 
service. Most of the évidence on the trial of the case was directed to 
the issue whether Rhodes contracted the disease before or after he 
enlisted as a soldier. He testifled that he contracted it after his en- 
listment, and that he thought he caught it while he was visiting his 
cousin in another Company, as one or two people in that company had 
sore eyes. 

In this condition of the pleadings and proof, the question was 
fàirly presented whether or not the plaintiff in error contracted his 
disease in the Une of his duty. The charge against him was that he 
had fraudulently stated that he contracted it in the service and in the 
Une of duty. The government had produced convincing évidence that 
he had suffered from it before he enlisted. But the court was trying 
a charge of fraud. The vétéran was protected by the presumption of 
innocence and honesty. Every intendment was in his favor. Hence 
the judge rightly chargea that, although he might hâve contracted 
the disease before he entered the service, yet, if he was cured of it, 
so that he was a sound man when he enlisted, and he subsequently 
contracted it again while he was in the service and in the Une of duty, 
his statement in his application to the government was not false, and 
the United States could not recover. If the court had been requested 
to give this portion of the charge, it would clearly hâve been error to 
bave refused. And it would hâve been no less error to hâve given 
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this charge without the limitation that the disease must hâve beea 
contracted in the line of duty, because the plaintiiï in error had repre- 
sented that it was so contracted, and because the acts of congress au- 
thorize no pension for a disease not contracted in the Une of duty. 

JSFor was there any error in the définition which the court gave to 
the jury of a "disease contracted in the line of duty" when he de- 
clared that "the service must hâve been the cause of the disease, and 
not merely coïncident with it in time." This is the patent and natural 
meaning of the language of the statute. It places the service and 
the discharge of duty in the relation of causes to the injuries and 
diseases that warrant the grant of pensions. It allows a pension for 
wounds or injuries received, and for diseases contracted, in the serv- 
ice and in the line of duty. No one would seriously contend that 
every wound, in jury, or disease received or contracted during the term 
of service is pensionable under this law. A wound or injury in- 
flicted upon himself by a soldier, or received by him while hunting 
wild animais, or squabbling with his comrades for his own amuse- 
ment, or while doing any other act not in the line of his duty, would 
form no basis for a pension. The reason is that it would not be 
caused by his présence in the line of duty. The same rule applies to 
wounds, injuries, and diseases; for in the law they stand together 
in a single class. The resuit is that neither injury nor disease can 
authorize the grant of a pension under the acts of congress unless it 
is caused by the présence of its victim in the line of duty when it 
was received or contracted. 

The provision of the act of congress in question in this case was 
exhaustively considered and authoritatively construed by Attcrney 
General Cushing in 1855. He concluded his discussion of it with 
thèse words: "In fine, the phrase 'line of duty' is an apt one, to de- 
note that an act of duty performed must hâve relation of causation, 
médiate or immédiate, to the wound, the casualty, the injury, or the 
disease, producing disability or death." 7 Op. Attys. Gen. 149, 161; 
17 Op. Attys. Gen. 172. The fact that after this construction con- 
gress has retained this expression for more than 40 years, although 
it has repeatedly revised and amended the pension laws, amounts to 
a démonstration that Mr. Cushing and the court below properly in- 
terpreted its meaning. 

It is assigned as error that the court instructed the jury that a great 
number of the witnesses for the plaintiff in error testified that they 
had opportunities of one kind or another to see the plaintifE in error 
prior to his enlistment, and that they never discovered that he had 
sore eyes; that the members of his family testified that he did not 
hâve any disease of his eyes before he enlisted; that much of this 
testimony was négative in its character ; that the answers of many of 
the witnesses were, "If he had sore eyes, I didn't know it;" that it 
was for the jury to consider how much this testimony was worth as 
against positive testimony ; and that, ordinarily, the évidence of a wit- 
ness who swears positively to a thing, or emphatically says that he 
saw something, is more valuable than that of witnesses who say they 
did not see. But there was no error in this part of the charge. It 
correctly stated the character of the évidence, and the rule of experi- 
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ence and of law which was applicable to it. Au v. Eailroad Co., 29 
Fed. 72; Isaacs v. Strainka, 95 Mo. 517, 8 S. W. 427. 

Another complaint is that, in arguing the cause to the jury, the 
counsel for the govemment, over the objection of the plaintiff in error, 
"commented upon the refusai of the défendant to consent that his 
family physician, Dr. Cantwell, should détail statements made by the 
défendant while being treated by him; and the court remarked that 
under the évidence before the jury in relation to Cantwell's connec- 
tion with the case certain référence to it was legitimate." But this 
court cannot say that there was error in this ruling, because the com- 
ments which counsel made are not contained in the record, and we 
cannot présume that they were improper. The burden of proof is on 
him who asserts an error in the rulings of the trial court admitting 
évidence or remarks of counsel to show by the record the inadmissi- 
bility thereof. If the record does not disclose either the substance or 
character of the évidence or remarks, the légal presumption that the 
ruling is right is not overcome, and the judgment stands. U. S. v. 
Patrick, 20 C. G. A. 11, 18, 73 Fed. 800, 806; Association v. Lyman, 
9 ce. A. 104, 60 Fed. 498. 

It is assigned as error that the court permitted one of the witnesses 
to answer a certain question, over the objection of counsel for plain- 
tifE in error, but the record shows that he stated no ground of objec- 
tion, and took no exception. An objection to testimony for which no 
reasons were assigned at the trial cannot be considered by an appel- 
late court. U. S. v. Shapleigh, 12 TJ. S. App. 26, 46, 4 0. C. A, 237, 
249, and 54 Fed. 126, 137; Ward v. Manufacturing Co., 12 U. S. App. 
285, 5 C. C. A. 538, and 56 Fed. 437; Tabor v. Bank, 27 U. S. App. 
111, 10 C. 0. A. 429, and 62 Fed. 383. 

The only other error assigned is that the court below denied a mo- 
tion for a new trial, but that motion was addressed to the sound 
discrétion of the court, and the ruling upon it is not reviewable hère. 
Kailroad Co. v. Howard, 4 U. S. App. 202, 1 C. C. A. 229, and 49 Fed. 
206; McClellan v. Pyeatt, 4 U. S. App. 319, 1 C. C. A. 613, and 50 
Fed. 686; Village of Alexandria v. Stabler, 4 U. S. App. 324, 1 C. C. 
A. C16, and 50 Fed. 689; Mining Co. v. Fullerton, 19 U. S. App. 190, 
7 C. C. A. 340, and 58 Fed. 521; City of Lincoln v. Sun Vapor Street- 
Light Co., 19 U. S. App. 431, 8 C. C. A. 253, and 59 Fed. 736. Let the 
judgment below be affirmed, without costs to either party in this 
court. 



PYLE V. CLARK et al. 

CLARK et al. v. WRIGHT. 

(Circuit Court of Appeals, Eighth Circuit. Mareh 22, 1897.) 

Nos. 864, 865. 

1. NEOi.iaENOB— Pboximatb Causk. 

One whose négligence is one of the proximate causes of his injury can- 
not recover damages of another, even thougli the négligence of the latter 
also contrlbuted to It, and was the more proximate cause. 
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8. RaILROADS— CONTRIBUTORT NEGLIGENCE AT CrOSSING. 

It is the duty of every one who approaches a rallroad to look both 
ways, and to llsten before crosslng; and, when a diligent use of the sensés 
would hare avalded the Injury, a fallure to use them Is, under ordinary 
circum stances, contributory négligence, and should be eo declared by the 
court. ' 

8. Contributory Négligence— Peremptory Instruction. 

Where contributory négligence is established by the uncontroTerted facts, 
It is the duty of the court to instruet the jury that plaintitt cannot recover. 

4. Kegliqencb — Question ce Law. 

It Is only where the undisputed facts are such that reasonable men can 
fairly draw but one conclusion from them that the question of négligence 
Is one of law for the court. 

6. Bati,road8 — Accident at Crossing — Contributory Négligence. 

Where the plaintifC, in driving across a rallroad track, was struck by 
an englne coming from the north, his fallure to look to the north for an 
entire minute before he drove slowly upon the track was so clearly con- 
tributory négligence that the court was authorized to direct a verdict for 
défendant. 75 Fed. 644, affirmed. 

6. Same — Imputed Négligence. 

The negUgence of the owner and driver of a vehlcle cannot be Imputed 
to one who is rlding wlth him gratuitously, so as to defeat a recovery for 
an injury eaused by the ooncurrlng négligence of the driver and a tbird 
person. 75 Fed. 644, affirmed. 

7. Same. 

One riding gratuitously wlth the owner and driver of a vehicle which, 
in Crossing a rallroad track, was struck by an engine coming from the 
north, was not so clearly guilty of cortributory négligence in failing to 
watch for the approach of danger from the north before the driver went 
upon the track as to authorize the court to take that question from the 
jury, the driver being on the north side of the vehicle, and he on the 
Bouth side. 75 Fed. 644, affirmed. 

In Error to the Circuit Cîourt of the United States for the District 
of Utah.- 

Thèse were actions at law, brooght, the one by George M. Pyle, and 
the other by A. E. Wright, against S. H. H. Clark and others, receiy- 
ers of the Union Pacific Eailway Company, to recover damages for 
Personal injuries. The court directed a verdict in favor of défend- 
ants in the case of Pyle, who assigns that ruling as errer; and the 
case of Wright having been submitted to the jury, and a Terdiot re- 
turned in his favor, the défendants assign as error the submission of 
his case to the jury. 

David Evans (L. R. Rogers with him on the brief), for plaintiff in 
error Geo. M. Pyle and défendant in error A. E. Wright. 
Parley L. Williams, for S. H. H. Clark and others, receivers. 

Before SANBORN and THAYER, Circuit Judges, and LOOHREN, 
District Judge. 

SANBORN, Circuit Judge. At 4 o'clock in the afternoon on a 
clear, still day in July, 1895, George M. Pyle and A. E. Wright were 
riding west along Second North street, in Sait Lake City, in a cov- 
ered wagon, drawn by two horses. They were sitting on the front 
seat of the wagon, Pyle on the north side, and Wright on the south 
side, and the cover was turned back, so that they could see every- 
where. Pyle owned the horses and wagon, and was driving the team, 
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and Wright was riding with him. They were strangers in the city, 
but, when they were about 100 feet east of Second West street, they 
observed a railroad upon it, which orossed the street on which they 
were traveling at right angles. When they were 50 feet from the 
railroad track, Pyle stopped his team, and an engine passed across the 
street from north to south, and then retumed upon a spur track, and 
stopped at the Une of the south sidewalk, and remained there blow- 
ing off steam. Pyle then drove his team up to within 10 to 25 feet 
of the track, and again stopped it. From this point the men had an 
unobstructed view for a distance of 2,000 feet to the north up the 
track on which the train that subsequently struck them came. At a 
point 2,000 feet north, the track on which the train approached curved 
to the west, and disappeared from view, while a spur track stretch- 
ed onto the north a distance of a mile and a half. The men did not 
observe the curve of the main track, but, when they stopped the 
second time, they looked north along the track, and saw that on 
which the train subsequently came for 2,000 feet, and the spur track 
beyond that point for more than a mile, and saw no engine or train 
approaching from that direction. They then looked south, watch- 
ed the engine which was standing just south of the street for a 
minute, and Pyle then drove his team slowly onto the main track 
of the railroad, without again looking to the north, when a train 
coming from that direction collided with his wagon, and injured 
him and Wright. This train was operated by S. H. H. Clark and 
others, the receivers of the Union Pacific Railway Company, and 
Pyle and Wright brought separate actions against thèse receivers 
for négligence in causing their injuries. The two cases were tried 
together. There was the usual conflict of testimony over the ring- 
ing of the bell of the engine and the blowing of its whistle bef ore 
the accident, and there was évidence that the train was running 
about 15 miles an hour, in violation of an ordinance, which pro- 
hibited a speed of more than eight miles an hour at the place of 
the collision. Upon this state of facts, the court below instructed 
the jury to return a verdict in favor of the receivers in Pyle's case, 
and submitted the case of Wright to the jury, who retumed a ver- 
dict in his favor. Pyle assigns the ruling of the court directing 
a verdict in his case as error, and the receivers assign the ruling 
of the court submitting Wright's case to the jury as error. 
' There was sufflcient évidence of the négligence of the receivers in 
thèse cases to warrant the submission of that question to the jury, 
if there had been no évidence of contributory négligence on the 
part of the men who were injured by the collision, so that the only 
question presented hère is whether the proof of the négligence of 
the latter was so conclusive that the court should hâve instructed 
the jury that they could not recover. One whose négligence is one 
of the proximate causes of his injury cannot recover damages of 
another, even though the négligence of the latter also contributed 
to it. The question in such a case is not whose négligence was the 
more proximate cause of the injury, but it is, did the négligence 
of the complainant directly contribute to it? If it did, that négli- 
gence is fatal to his recovery, and the négligence of the défendant 
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does not excuse it. Railway Co. v. Davis, 10 "U. S, App. 422, 426, 
3 G. C. A. 429, 431, and 53 Fed. 61, 63; Railway Oo. v. Moseley, 12 
U. S. App. 601, 604, 608, 6 0. C. A. 641, 643, 646, and 57 Fed. 921- 
923, 925; Reynolds v. Railway Co., 32 U. S. App. 577, 16 C. C. 
A. 435, and 69 Fed. 808, 811; Motey v. Granité Co., 36 U. S. App. 682, 
20 C. C. A. 366, and 74 Fed. 156; Schofleld v. Railway Co., 114 U. 
S. 61o, 618, 5 Sup. et. 1125; Railroad Co. v. Houston, 95 U. S. 697, 
702; Hayden v. Railway Co., 124 Mo. 566, 573, 28 S. W. 74; Wilcox 
V. Railroad Go., 39 N. Y. 358. Every railroad is a menace of dan- 
ger. It is the duty of every one who approaches it to look botli 
ways, and to listen, before crossing its track; and, when a dili- 
gent use of the sensés would hâve avoided the injury, a failure to 
use them is, under ordinary circumstances, contributory négligence, 
and should be so declared by the court. Where contributory nég- 
ligence is established by the uncontroverted facts of the case, it is 
the duty of the trial court to instruct the jury that the plaintifl can- 
not recover. See the cases cited supra, and Railroad Co. v. Whit- 
tle, 40 U. S. App. 23, 20 G. C. A, 196, and 74 Fed. 296, 301; Don- 
aldson v. Railway Go., 21 Minn. 293; Brown's Adm'x v. Railway 
Co., 22 Minn. 165; Smith v. Railway Co., 26 Minn. 419, 4 N. W. 
782; Lenix v. Railway Co., 76 Mo. 86; Railroad Go. v. Dick, 91 
Ky. 434, 15 S. W. 665; Aerkfetz v. Humphreys, 145 U. S. 418, 420, 
12 Sup. et. 835; Powell v. Railway Co., 76 Mo. 80; Dlauhi v. Railway 
Co., 105 Mo. 645, 654, 658, 16 S. W. 281. But it is only where the 
undisputed facts are such that reasonable men can fairly draw 
but one conclusion from them that the question of négligence is 
considered one of law for the court. Railway Co. v. Jarvi, 10 U. 
S, App. 439, 451, 3 C. C. A. 433, and 53 Fed. 65; Railway Co. v. Ives, 
144 U. S. 408, 417, 12 Sup. Ct. 679; Railroad Co. v. Converse, 139 
U. S. 469, 11 Sup. Ct. 569; Railroad Co. v. Pollard, 22 Wall. 341. 

Pyle was the driver of the team, and he was responsible for its 
movements. He was sitting on the north side of the wagon, on the 
side from which the train that coUided with his wagon approached. 
His View of the track on which it came was unobstructed for 2,000 
feet. His horses were not afraid of the cars, and they were stand- 
ing still from 15 to 25 feet from the track. He sat quietly in his 
wagon for a minute after he looked to the north, and then, with- 
out looking north again, he drove slowly upon the track, and the 
engine coming from that direction caught him. His failure to use 
his eyes diligently, his failure to look to the north for an entire 
minute before he drove upon the track, and his act of starting his 
horses forward upon it„without glancing alternately in each direc- 
tion, were acts of gross négligence. If he had not been guilty of 
them, the accident could not hâve happened. If he had not driven 
his horses upon the track in front of the approaching engine, there 
would hâve been no collision; and, if he had looked to the north 
immediately before he drove them forward, he would never hâve 
done so. Upon this state of facts, there was no escape from the 
conclusion that the négligence of Pyle was the proximate cause 
of the collision. On the other hand, Wright was sitting on the 
south side of the wagon, and he exercised no control over the move- 
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ments of the team. The wagon and the horses were Pyle's, and he 
was driving them. It was his act of starting them forward upon 
the track without looking ont for the train that came from his side 
of the vehicle that was the active, moving cause of the disaster.. 
Wright was not responsible for this act. The négligence of the 
owner and driver of a vehicle cannot be imputed to one who is 
riding with him gratuitously, so as to defeat a recovery for an injury 
caused by the concurring négligence of the driver and the third 
person. Railway Co. v. Lapsley, 4 U. S. App. 542, 2 C. 0. A. 149, 
and 51 Fed. 174, 178, and cases there cited; Little v. Hackett, 116 
U. S. 366, 6 Sup. Ot. 391. It may be that a person of ordinary pru- 
dence riding with another under such circumstances as existed in 
this case would put a certain trust in the driver, — would naturally 
expect that he would watch for the approach of danger from his 
side of the vehicle, and that he would not drive forward unless he 
was assured that there was noue in that direction; and that in 
this way one might be lulled into some degree of security, and led 
to watch for danger from his own side, and be less cautions about 
its approach from the opposite direction than he would be if he were 
the driver. The question was whether Wright exercised such care 
as a person of ordinary prudence would hâve used under the cir- 
cumstances of his case. We hesitate to say that the facts in 
Wright's case were such that ail reasonable men, in the exercise 
of their deliberate judgment, must corne to the conclusion that he 
did not exercise ordinary care. In our opinion, there was suffi cient 
doubt about this question to warrant its submission to the jury. 
The judgments in thèse cases must accordingly be afflrmed, with 
costs; and it is so ordered. 



PARMERS' LOAN & TRUST CO. V. NESTELLE. 

(Circuit Court of AK)eals, Nlnth Circuit. February 23, 1897.) 

No. 323. 

Eailroads — Priorttt 01' Liens — Judgments for Peiîsonai, Ikjueies. 

A judgment against a rallroad company for damages for an Injury caused 
by its négligence does not t&ke precedence of tlie lien of a previously 
existlng mortgage. Farmers' Loan & Trust Co. v. Northern Pac. B. Oo., 
79 Fed. 227, followed. 

Appeal from the Circuit Court of the United States for the North- 
ern Division of the District of Washington. 

Crowley & Grosscup and John B. Allen, îor appellant. 
Carr & Preston and S. H. Piles, for appellee. 

.Before GILBERT and EOSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 

HAWLEY, District Judge. On January 12, 1890, Mrs. Levinia 
Nestelle, while a passenger on one of the trains of the Northern 
Pacific Éailroad, sustained an injury. She subsequently died, and 
her husband, L. W. Nestelle, petitioner herein, thereafter brought 
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an action against the railroad company for the injuries received 
by his wife through its négligence, and recovered a judgment for 
$500 and costs. On October 30, 1893, the Farmers' Loan & Trust 
Company, appellant berein, instituted foreclosure proceedings 
against the Northern Pacific Railroad Company, and receivers were 
appointed to take possession of, manage, and operate the property 
of said railroad company. L. W. Nestelle intervened in said fore- 
closure proceedings, and on April 1, 1896, the circuit court made 
an order directing the receiver to pay the judgment obtained by 
Nestelle against the railroad company, with interest and costs. 
This appeal is taken from that order. The judgment in favor of 
Nestelle was obtained prior to the appointment of the receiver. 
Upon the principles announced in Farmers' Loan & Trust Co. v. 
Northern Pac. E. Co. (No. 319) 79 Fed. 227, and the authorities there 
cited, the order of the circuit court is hereby reversed, with costs 
in favor of the appellant 



HILLMON V. MUTUAL LIFE INS. CO. SAME v. NEW YORK DIFE INS. 
CO. SAME V. CONNECTICUT MUT. LIFE INS. CO. 

(Circuit Court, Kansas, First Division. April 12, 1897.) 

Nos. 3,147, 3,148, 3,149. 

CoNTEMPT — Obstruction of Justice. 

The writing of a letter by a state superintendent of Insurance to each of 
several Insurance companies, refusing to issue a license to do business on 
the ground that the company had net acted fairly In refusing to pay a 
certain death loss, and In the litigation of same then pending in a fédéral 
court, cannot be summarily punished by that court as contempt, net 
being done In the présence of the court, or so near thereto as to obstruct 
the administration of justice. 

The three insurance companies, défendants in the cases of Sallie 
E. Hillmon, plaintiff, pending in this court, hâve flled a complaint: 

That Webb McNall, the superintendent of Insurance of the state of Kansas, 
Is guilty of contempt of this court, in this: That he is unlawfully impedlng 
and obstructing, and endeavoring to impede and obstruct, the due administra- 
tion of justice in the trial of said actions ; that said McNall, as superintendent 
of insurance, did on or about the 8d day of March, 1897, send to each of said 
Insurance companies a letter containing the followlng statement: "I am satis- 
fied that your company has not dealt fairly with the plaintiff, Mrs. Sallie E. 
Hillmon, in refusing to pay the death loss, and in the litigation of the same, 
pertalning to her deeeased husband. Hence thi^ department refuses to issue 
• * * a license to do business in this state for the ensuing year." The de- 
fendants further allège: That the arbitiary action of said superintendent of 
Insurance is intended to operate as a pressure upon them to'compel them to 
forego their rights as suitors in this court; to prevent them from litigatlng the 
claims which they hâve been defending for nearly 17 years; wlll operate to 
drive them ont from the protection of this court, and compel them to pay an 
unlawful claim, based on murder. That the action of said McNall was done 
knowingly and wiùf uUy for the puppose of vexing, injuring, and harassing peti- 
tioners; for the purpose, object, and intent of throwing every obstacle possible in 
the way of their défense; of intimidating and drivlng them out of this court; of 
obstructing and impedlng them in the assertion of their rights to a trial by 
jury, and to a falr hearlng; to compel them, by threats and force, to abandon 
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their défense; and to maKe them pay the sald Hillmon claims without regard 
to their merlts. That sald action of sald McNall was procured to be done by 
and through, and at the spécial instance and request of , the attorneys for sald 
Saille E. Hillmon. That the aets done and performed by sald McNall at the 
request of said attorneys obstruct and Impede the administration of justice In 
this eom-t, place petitioners under great and overwhelming duress, and are an 
attempt on the part of said plaintlffi and her attorneys to compel petitioners 
to pay a false, fraiidulent, and flctitious daim; to compel them to surrender 
the right to défend their interest, and to proteet their policy holders in the 
courts of justice. Upon this pétition an order to show cause was issued and 
served upon sald Webb McNall. Thereupon he entered a spécial appearance, 
and challenges the jurisdletion of the court to proceed summarily against him 
for contempt under the allégations of said pétition, and moves the court to 
dlsmiss the proceedings and discharge and vaeate the order to show cause 
heretofore Issued. 

Geo. J. Barker, J. W. Green, E, F. Ware, and W. R. Smith, for 
petitioners. 
L. C. Boyle and David Martin, for respondent. 

POSTEE, District Judge (after stating the facts). This spécial 
appearance and plea of respondent praetically admits the truth of 
the allégations in the pétition, and the question presented for dé- 
termination is whether such facts make a case for summarj pro- 
ceedings against the respondent for contempt of this court. There , 
are two sections of the Revised Statutes which hâve a bearing 
upon the question at issue. The first is section 725, which reads 
as f oUows : 

"Sec. 725. The said courts shall hâve power to Impose and admlnister ail 
necessary oaths, and to punlsh, by fine or Imprlsonment, at the discrétion of 
the court, contempts of their authority: provided, that such power to punish 
oontempts shall not be constmed to extend to any cases exœpt the misbehavior 
of any person in their présence, or so near thereto as to obstruct the administra- 
tion of justice, the misbehavior of any of the offleers of said courts in their 
officiai transactions, and the disobedience or résistance by any such officer, or 
by any paity, juroç, witness, or other person, to any lawful wrlt, process, order, 
rule, decree or command of the said courts." 

Section 5399 of the crimes act reads as follows: 

"Sec. 5399. Every person who corruptly, or by threats or force, endeavors to 
Influence, intimidate, or impede any witness, or offlcer In any court of the 
United States, In the discharge of hls duty, or corruptly, or by threats or force, 
obstructs or impedes, or endeavors to obstruct or impede the due administra- 
tion of justice therein, shall be punished by a fine of not more than flve hun- 
dred dollars, or by Imprisonment not more than three months or both." 

That the power of the courts to punish summarily for contempt 
is limited to misbehavior of any person in their présence, or so near 
thereto as to obstruct the administration of justice, is apparent 
from the terijas of section 725, and the varions décisions made 
thereunder. Savin, Petitioner, 131 U. S. 267, 9 Sup. Ot. 699; Ex 
parte Eobinson, 19 Wall. 505; State v. Frew, 49 Am. Rep. 264; 
Ex parte Terry, 128 U. S. 289, 9 Sup. Ct. 77; Oooley, Torts, 424; 
Kirk V. Manufacturing Co., 26 Ped. 501-509; Mvers v. State, 46 Ohio 
St. 473, 22 N. E. 43; Ex parte Buskirk, 18 0. Ô. A. 410, 72 Ped. 14. 
And this rule applies when the act cornes under either section of 
the statute. The act of the respondent in refusing to allow the 
défendant Insurance companies to continue doing business in the 
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state for the reasons given in his letter cannot be justifled on any 
principle of law or justice, or on any discretionary power vested in 
him as superintendant of insurance. Tlie insurance companies, in 
defending thèse suits of Mrs. Hillmon, are doing what the law per- 
mits them to do; and it is for the court having jurisdiction to dé- 
termine whether they hâve "dealt fairly with the plaintifl, Mrs. 
Sallie E. Hillmon, in refusing to pay the death loss, and in the 
litigation of the same, pertaining to her deceased husband." In- 
deed, that is the very issue to be tried by the court, and it is an un- 
warranted assumption of authority for respondent to arrogate to 
himself the summary détermination of thèse questions ; and any at- 
tempt, by threats or intimidation or duress, on the part of the 
respondent, to coerce or deter the companies from making their dé- 
fense in court, tends to obstruct and impede the due administration 
of justice, and is a proper matter to be presented to the grand jury. 
It would, however, be a strained construction to hold that the act 
was done in the présence of the court, or so near thereto as to ob- 
struct the administration of justice. 131 U. S. 267, 9 Sup. Ct. 699; 
19 Wall. 503; In re Brûle, 71 Fed. 946; Sharon v. Hill, 24 Fed. 726. 
The order to show cause must be dismissed. 



In re lASIGI. 
(District Court, S. D. New ïork. March 10, 1897.) 

Habeas Corpus— Statb Extradition— Procebdings against Consum — Pkk 

LIMINARY PrOCEEDINGS BEFORB STATB MaGIRTRATES LAWPUIi. 

The Turkisb consul I., being chargea with embezzlement In Massachu- 
setts, was committed In New York by a city magistrate for 30 days, to 
await réquisition from the governor of Massachusetts, in pursuance of the 
New Yorii statute; on habeas corpus, held, that even though crlminal 
offenses by consuls may stlU be eiclusiTely triable In the fédéral courts 
under sections 563 and 711 of the Revised Statutes, the exclusion of state 
authority by section 711 is Umlted to the exclusion of state courts, and Is 
not applicable to prellminary proceedings In extradition, or to a commlt- 
ment by maglstrates not actlng as a court; (2) that the pecuUar clrcum- 
stances attending the repeal of paragraph 8 of section 711 as well as the 
language of paragraph 8 Itself , apparently conflned to dvll suits, prevents 
any extension of that repeal by Implication. 

Coudert Bros., F. R. Coudert, 0. F. Adams, and David Keane, for 
petitioner. 

W. M. H. Olcott, Dist. Atty. (John D. Lindsay, of counsel), and 
Stickney, Spencer & Ordway, opposed. 

BRO"WT!f, District Judge. This is a proceeding by habeas corpus 
to procure the release of the prisoner, the Turkish consul gênerai 
at Boston, from custody, upon a commitment made by a city magis- 
trate on a charge of embezzlement in Massachusetts in violation 
of the law of that state, but not in violation of any statute of the 
United States. The commitment was in pursuance of a law of the 
state of New York, authorizing such a commitment for 30 days to 
await any réquisition from the governor of Massachusetts. 
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The pétition avers that the accused is the consul gênerai of the 
Bultan of Turkey, at Boston, duly recognlzed as such by the govern- 
ment of the United States; that the embezzlement is charged to 
hare occurred on July 1, 1892; that he was arrested while on a visit 
hère, where access was impossible to his books and papers to vindi- 
cate himself; and that no indictment has been found against him; 
and it is contended that the proceedings before the city magistrate 
were without authority or jurisdiction, because of the petitioner's con- 
sular oiHce. The amended return to the writ shows that the peti- 
tioner is a native-born citizen of Massachusetts. 

A consul is not entitled, by virtue of his oiHce as consul merely, to 
the immunities of a foreign minister. On the contrary, according 
to the rule of international law, he is subject civilly and criminally, 
like other résidents, to the tribunals of the country in which he ré- 
sides. 1 Kent, Comm. "44; Wheat. Int. Law (Lawrence's Ed.) 423; The 
Anne, 3 Wheat. 435; Gittings y. Crawford, Taney, 1, Fed. Cas. 'No. 
5,465; Coppell v. Hall, 7 Wall. 542, 553; In re Baiz, 133 U. S. 424, 10 
Sup. et. 854; Hollander t. Baiz, 41 Fed. 732. 

Under our dual judicial System, state and fédéral, in the absence of 
any spécial provision of law, the petitioner would, therefore, be sub- 
ject to arrest and prosecution in the local tribunals in the same man- 
ner as other persons; so that the question presented is not one of im- 
munity from punishment, but only as to the proper mode of proceed- 
ing, and whether his commitment and détention by a city magistrate 
under a state law for rendition to Massachusetts, where alone the 
offense can be tried, are unlawful. 

The provisions of the constitution, and the acts of congress there- 
under, as respects public ministers and consuls, croate a limited class 
of cases which are sui generis. By the second section of the third 
article of the constitution the judicial power of the United States is 
extended to "ail cases affecting ambassadors, other public ministers, 
and consuls"; and as to this spécial class of cases the constitution 
in the same section further déclares that "the suprême court sliall 
hâve jurisdiction." Thus ail cases affecting consuls, whether civil or 
criminal, and whether arising under acts of congress, or under the 
common law or state statutes, are made cognizable by the suprême 
court, and thus "cognizable under the authority of the United States," 
without any further action by congress. U. S. v. Hudson, 7 Cranch, 
32, 33. Under the gênerai grant of judicial power, congress, however, 
further provided by the judiciary act of 1789 (1 Stat. 73) that the 
suprême court should hâve "original but not exclusive jurisdiction of 
ail suits in which a consul or vice-consul shall be a party" (section 13) ; 
that the district courts "shall hâve, exclusive of the courts of the 
several states, cognizance of ail crimes and offenses that shall be 
cognizable under the authority of the United States, where the pun- 
ishment should not exceed six months' imprisonment," etc.; "and 
shall also hâve jurisdiction, exclusive of the courts of the several 
States, of ail suits against consuls and vice-consuls, except for offenses 
above the description aforesaid (section 9); and that the circuit courts 
shall hâve exclusive cognizance of ail crimes and oiïenses cognizable 
under the authority of the United States (except where otherwise 
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provided), and concurrent jurisdiction with the district courts of the 
crimes and offenses cognizable therein." 

Under thèse provisions it remained the accepted law until 1875, 
that the fédéral courts had exclusive jurisdiction of offenses by con- 
suls, whether at common law or under state or United States stat- 
utes. The ordinary rule that the United States could not punish 
common law or state offenses, did not apply. U. S. v. Eavara, 2 
Dali. 297; Com. v. Kosloff, 5 Serg. & R. 545; U. S. v. Ortega, 11 
Wheat. 472, 473, note. And Tennessee v. Davis, 100 U. S. 237, and 
Virginia v. Paul, 148 U. S. 107, 13 Sup. Ct. 536, were decided on the 
same principle. 

The provisions of the judiciary act were carried into the United 
States Revised Statutes (enacted June 22, 1874) without any sub- 
stantial change, but under a différent arrangement. See section 563, 
pars. 1, 17; section 629, par. 20; section 687; section 711, pars. 1, 8. 
By this latter paragraph (8) the jurisdiction of the state courts was 
excluded in ail "suits or proceedings" against consuls. The word "pro- 
ceedings" in that paragraph was new; while the word "offenses," 
which was in the exception in section 9 of the judiciary act, was omit- 
ted in paragraph 8 of section 711. 

By the act of February 18, 1873 (18 Stat. 316, c. 80), the eighth 
paragraph of section 711 was stricken out. The provisions of sec- 
tions 563 and 629 conferring jurisdiction on the fédéral courts in 
ail cases against consuls, both of crimes and of suits, were left 
untouched; and so was the exclusive jurisdiction of crimes and of- 
fenses under the first paragraph of section 711. 

It is contended that by the repeal of the eighth paragraph of sec- 
tion 711, referring only to "suits or proceedings" against consuls, 
the jurisdiction of the state courts is opened to the prosecution of 
consular crimes and offenses against the state laws; whereas it is 
urged in behalf of the petitioner that this repeal gives no such 
jurisdiction to the state courts, but leaves consular offenses cog- 
nizable as before in the fédéral courts alone, both by implication, 
from the nature of the consular relation, which involves the United 
States with foreign powers, and also by force of paragraph 1 of 
section 711 which gives the fédéral courts exclusive jurisdiction 
over "ail crimes and offenses cognizable under the authority of the 
United States." See Miller, Lect. Const. pp. 325, 326; Cooley, Lect. 
Oonst. p. 53; U. S. v. Eavara, supra; per Story, J., in U. S. v. Cool- 
idge, 1 Gall. 488, Ped. Cas. No. 14,857; per Tilghman, 0. J., in 
Com. V. Kosloff, 5 Serg. & E. 585. 

As respects any actual intention of congress, the repeal of para- 
graph 8 of section 711, by the act of 1875, affords no light. The ex- 
■planation of that repeal is difâcult, if not impossible. The act is 
entitled "An act to correct errors and supply omissions" in the 
Eevised Statutes of the United States. It embraces over 70 dif- 
férent subjects; and the first section of the act déclares that the 
amendments therein made are made "for the purpose of correcting 
errors and supplying omissions" in the Revised Statutes "so as to 
make the same truly express" the laws in force on December 1, 
1873. There is no doubt that on December 1, 1873, the jurisdio- 
79 F.— 48 
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tion of the fédéral courts over consular ofEenses was exclusive. In 
both houses of congress when the bill was presented, as appears 
from the Congressional Record, members -were induced to withdraw 
proposed amendments on the positive assurance that this act con- 
tained no new législation and was solely for the purposes above 
expressed. So far as concerns crimes and ofEenses, it may hâve 
been considered that the iirst paragraph of section 711 included 
ail ofEenses committed by consuls; and that the eighth paragraph 
had no' référence to "ofiEenses," as it covered only "suits or proceed- 
ings." But no such explanation is possible as regards civil suits 
against consuls, which were certainly embraced in paragraph 8 of 
section 711, and nowhere else; and that paragraph probably re- 
ferred solely to civil suits. But however it came about, the act of 
1875 was passed, and paragraph 8 of the Revised Statutes stands 
repealed. So that, as stated by Mr. Justice Harlan in Bors v. Pres- 
ton, 111 U. S. 261, 4 Sup. Ct. 407, there is now no statutory pro- 
vision, which, in terms, makes the jurisdiction of the fédéral courts 
exclusive in suits (i. e. civil suits) against consuls. But the de- 
clared purpose of the act, and the circumstances of its passage, de- 
prive the repeal of paragraph 8 of any effect by implication, be- 
yond the necessary meaning of the repeal itself. Eef rigerating Go. 
V. Sulzberger, 157 U. S. 1, 39, 15 Sup. Ot. 508. 

There is a manifest propriety, amounting sometimes to a practical 
necessity in order to avoid international complications, that the 
prosecution, punishment or pardon of consuls which would neces- 
sarily materially affect their personal attention to their consular 
duties, should be within the control of the fédéral courts and of 
the fédéral government to which the consuls are accredited and 
which alone is responsible to foreign powers for the treatment of 
their représentatives. While im-orisonment for debt continued, the 
same considérations, though in a less degree, applied to civil suits. 
But since imprisonment for debt has been abolished, the grounds 
for exclusive fédéral jurisdiction in civil suits against consuls exist 
in but small degree, if at ail; while in ail criminal cases, ail the 
original considérations of policy and propriety remain unchanged. 

I do not think it, however, necessary or appropriate at this time 
to pass upon the question whether the jurisdiction of the fédéral 
courts over consular olïenses is now concurrent with the state. 
courts, or exclusive of the state courts, either by implication, or 
under paragraph 1 of section 711. The only question needful for 
me to détermine is whether the petitioner is unlawfully held in cus- 
tody. The ofEense with which he was charged is an offense against 
the state of Massachusetts. He was committed by a committing 
magistrate under section 829 of the Criminal Code of New York,' 
which undoubtedly covers the case in gênerai terms, making no 
référence to the officiai position of the accused. As a consul is 
amenable to the local law, his arrest and détention are, therefore, 
lawful, unless they are prohibited by implication or by section 711 
of the Eevised Statutes of the United States. But that section, 
even giving to its terms the broadest effect, goes no further than to 
exclude "the jurisdiction of state courts." This refers to proceed- 
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ings which are properly in court, or form some part of the action of 
a court. It does not extend to proceedings out of court. It does 
not forbid the exercise of the police power of the state, nor the 
arrest of a consular oflBcer by a policeman when committing a 
crime, nor his conséquent détention for surrender to the proper 
tribunal for punishment. And so the commitment of a consular 
offender by a magistrate, merely for the purpose of transmitting 
him to the state where the crime was committed, and where alone 
he can be tried, is not a proceeding in court or by any court, (Eob- 
ertson v. Baldwin [Jan. 25, 1897] 17 Sup. Ct. 326,) and therefore not 
prohibited by section 711. And so whatever implications in favor 
of exclusive fédéral jurisdiction in consular cases may be claimed, 
they are in no way incompatible with a preliminary arrest by a 
state magistrate for removal to the proper state for trial in which- 
ever tribunal is appropriate. The object of any such exclusive 
jnrisdiction in the fédéral courts, if it still exists in fact, is evi- 
dently quite foreign to such a preliminary proceeding as this, the 
purpose of which is the transmission of offenders to the state where 
the offense is committed, to be there brought to trial in the ap- 
propriate court, whether state or fédéral. Ail questions under 
the United States statutes as to the proper tribunal for a trial of 
the cause can be more appropriately heard and determined there. 
This course seems the more proper in a case like the présent, in- 
asmuch as section 1014 of the Eevised Statutes, the only one under 
which removal could be had through fédéral proceedings, is lim- 
ited to cases of "crimes or offenses against the United States" ; and 
this is not such an offense. Either, therefore, the petitioner must 
be amenable to such proceedings as the présent, or else he cannot 
be arrested or sent back at ail. As I cannot iind that the arrest 
and détention of the accused under the law of this state, for the 
purposes specifled, are unlawful, the application must be denied. 



In re lASIGI. 

(District Court, S. D. New York. Mareh 16, 1897.) 

Bail — Habbas Corpus — Appeal. 

A district Judge who bas denied a writ of tiabeas corpus to release a 
foreign consul Imprlsoned under state authorlty bas no power, under Rev. 
St. § 765, and Sup. Ct. Rule 34 (6 Sup. 111.) to admit the prlsoner to bail 
pending an appeal from the order denying the writ. 

The court heretofore denied an application for a writ of habeas 
corpus to release the petitioner, Joseph A. lasigi, Turkish consul 
gênerai at Boston, from imprisonment under an order of commit- 
ment by a magistrate in interstate extradition proceedings. The 
petitioner, having taken an appeal from the order denying the writ, 
has now applied to be admitted to bail pending the appeal. 

David Keane, for petitioner. 

Albert Stickney and John D. Lindsay, opposed. 
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BEOWN, District Judge. Without cansidering the propriety of 
admitting the petitioner to bail during his appeal to the suprême court 
from the order refusing to discharge him on habeas corpus in inter- 
state extradition proceedings, I am of opinion that under rule 34 of the 
suprême court, and section 705 of the Eevised Statutes, I hâve no 
authority to act, but that the application must be made to the suprême 
court. 

1. I think the provisions of section 765 are in force in habeas 
corpus cases, except as to the right and mode of appeal, which are 
regulated by the act of 1891. In re Lennon, 150 U. S. 399, 14 Sup. Ct. 
123. The act of 1893 evidently contemplâtes that section 765 and 
section 766 remain in force, except as to the right and mode of appeal. 

2. Under section 765 after the suprême court has made its rég- 
ulations and orders as to the "custody of the prisoner" (which in- 
cludes the taking of bail) I think my authority is limited by the 
régulations so made. 

3. Eule 34 of the suprême court (6 Sup. iii.) provides that the prison- 
er "may be taken into the custody of the court or judge." I hâve, there- 
fore, for sufiicient cause, so ordered. This rule further provides 
that the prisoner may be "enlarged upon recognizance, as herein- 
after provided." This is a limitation to the cases so provided ; and 
the next clause of the rule provides only for such a recognizance 
where an appeal is taken upon the discharge of the prisoner. Hère 
the prisoner was held; not discharged. 

4. Eule 36 (11 Sup. Ct. iv.) gives no additional authority to take bail 
in habeas corpus cases. 

Under the statute and rule 34, 1 do not seem to hâve authority to 
admit to bail. 



WEST PUB. CO. V. LAWTERS' CO-OPERATIVE PUB. CO, 
(Circuit Court of Appeals, Second Circuit. April 8, 1897.) 

1. COPTKIGHT— SyLLABJ OF LAW RbPORTS— InPRINSBMKNT. 

A copyriglited syllabus to a légal opinion may be Infringed without re- 
producing its original language'. It is the unfair appropriation of the 
original compiler's labor that constltutes the offense. Identity of language 
■will often prove that the offense was committed, but it is not the sole proof : 
and, when the offense is proved, relief wlll be afforded, irrespective of any 
similarity of language. 
8. Samb — Intehnal Evidence of In^kinsement — Pbbsumptions. 

When It is concluslvely shown from internai évidence that a subséquent 
digester has made an unfair use of any part of a syllabus of his predecessor, 
it is not to be presumed that he availed himself of the prlor syllabus only 
to the estent appearing on the face of his work. Rather, the burden of 
proof will be upon hlm to show that there were parts of the syllabus that 
he did not use. 
3. Samb— Admissibilitv of Evidence — Opinion Evidence. 

Testimony of witnesses who hâve compared copyrighted syllabi of légal 
opinions and alleged Infrlnging digest paragraphs with the opinions them- 
selves, as to their gênerai conclusions on the question of infringement, 
cannot be accepted as évidence; but. where they also point out similarlties 
of language and other indicia of infringement, the testimony should not be 
wholly rejected, as It is of great aid to the court in making the laborious 
examination required in order to reach a conclusion. 
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i. Same— Inpbinging Digests— Pbima Pacte Case from Internal Evidence- 
Déni aijS. 

Defendant's editors dlgested some 13,300 cases from complainant's pam- 
phlet reporters. Tbese pamphlets were plaeed in their hauds without 
eliminating or coverlng up the copyrighted syllabi. A partial comparison 
of thèse syllabi with their digest paragraphs showed internai évidence of 
plraey in some 400 instances. In one volume 10 instances were found in 
16 pamphlets, and 7 instances in 1 pamphlet; In another, 4 instances In 9 
pamphlets. In another volume plracies were found In half the pamphlets; 
In another, in 11 out of 12 pamphlets, 8 instances occurring in a single 
pamphlet; in another, in 7 out of 10 pamphlets; in another, 7 Instances In 
a single pamphlet; in still another, in 11 eut of 13 pamphlets; and in one 
single pamphlet, of less than 100 pages, 14 Instances. Beld, that this évi- 
dence, aslde from other proofs, irîdicated a gênerai, systematic, and wide- 
spread unfair use of the copyrighted work, coupled with an attempt to 
disguise such use, and made out a prima facle case, whieh was not rebutted 
by a simple déniai by ail defendant's editors that they had made any use 
whatever of complainant's syllabi. 

6. Same— Rebottal of Prima Facib Case. 

It appeared, however, that defendant's principal editor had dlgested 
some 7,000 of the entire 13,300 cases dlgested from complainant's pamph- 
lets. Two of thèse cases were found to contain suggestive verbal identi- 
ties, but no errors in common with the syllabi. Held-, that the déniai of 
such editor that he had made any use «f the syllabi was sufflcient to rebut 
complainant's prima facie case, so far as concemed his own work. 

6. Same— Comparative Speed of Digbsters — Weight of Evidehce— Discré- 
tion OF Court. 

As tending to show an unfair use of Its syllabi, complainant showed 
that defendant's regular and experieneed editors dlgested from 20 to 40 
cases per day, while complainant's own editors, working from the opinions 
alone, averaged only from 4 to 7 cases a day. An independent witness, 
the officiai reporter of the court of appeals of New York, with 21 years' 
expérience, testified that he had not been able to do over 7 cases a day, 
and that his average was about 4. Thereupon défendant offered to pro- 
duce some of its editors, who, in the master's présence, with cases of 
average length to be selected by hlm, would, under conditions Insuring falr- 
ness, show their rate of speed in original work. HelcH, that it was in the 
discrétion of the court to reject this offer, on complainant's objection; that 
the rate of speed attalned under such conditions would not fairly repre- 
sent the average speed for weeks and months continuously, under varying 
conditions, mental and physlcal; and that, on the whole, not much weight 
was to be attached to the argument from the rate of speed, as, to be of 
much value, the character of the digest paragraphs would hâve to be 
carefuUy Investigated. 

1. Same— MiNGLiNG of Pirated and Original Matter— Pailubk to Segregatb 
— ScoPE op Injtjnction and Acoounting. 

Defendant's digest eovered 19,000 cases, of whlch at least 13,300, or 
about 70 per cent., were digested by its editors from complainant's pamph- 
let reporters with copyrighted syllabi. Nearly 6,000 of thèse cases were 
prepared by editors who repeatedly and systematically made an unfair 
use of the copyrighted work, in order to save themselves the time and 
labor of original investigation; endeavoring, sometimes successfuUy and 
sometimes not, to conceal the fact of such unfair use. The remalning 
7,300 cases were digested by editors who, on the proofs, probably made 
no unfair use of complainant's work. As a resuit, complainant's copy- 
righted work was in part, at least, appropriated by défendant, and so 
mingled with original matter that no one but the ofCending editors could 
segregate the pirated from the original matter; and défendant falled to 
produce their testimony on this point Held, that the whole work, except- 
ing the paragraphs digested from original sources, should be enjolned, 
with liberty to défendant, however, to show, by further proofs, which para- 
graphs were digested by its nonofCendIng editors, and to move to hâve them 
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exclutîed from the taijunctlon; plalntlff, In that event, to hâve the privilège 
ot addueing further proofs to show unfalr use by thèse latter editors. 

Appeal from the Circuit Court of the United States for the Northern 
District of Kew York. 

This is an appeal from decrees of the circuit court, Northern dis- 
trict of New York, in favor of complainant, in a suit brought for 
infringement of copyright. The interlocutory decree (53 Fed. 265) 
enjoined the further publication of a certain number of specifled para- 
gi-aphs, which the master and the court found to infringe; and the 
final decree (64 Fed. 360) awarded six oeuts as profits which accrued 
to défendant from the sale of books contaluing such paragraphs, with 
costs. The défendant did not appeal. ïhe facts will be found f ully 
stated in the opinion. 

Frank P. Prichard, for appellant. 
William P. Cogswell, for appellee. 

Before WALLACE, LACOMBE, and SHIPMAIT, Circuit Judges. 

LACOMBE, Circuit Judge. Before considering the merits, a 
question of évidence presented by the appellee may be disposed of. 
Having properly reserved an exception to its admission, défendant 
moved to strike out certain testimony as incompétent. The cir- 
cuit court denied the motion; stating, however, that the testimony 
would be ignored, since it was obnoxious to the objection. The tes- 
timony complained of is this: Complainant had prepared exhibits 
displaying, in parallel columns, certain paragraphs of complainant's 
copyrighted books, which it was asserted were infringed, and cor- 
responding paragraphs from defendant's publication, which were 
asserted to be such infringements. Witnesses were then called who 
testifled that they had compared thèse parallel columns with the 
original court opinions, of which such paragraphs were claimed to 
be syllabi, and thereupon gave the results of such comparison; in 
Bome instances pointing out similarity of language, and other in- 
dicia tending to show infringement, and in other cases testifying 
generally to the opinions they had formed from their examination. 
This testimony was not, in any true sensé, proof of infringement. 
Whether an examination and comparison of any particular group 
of contrasted paragraphs with the original sources from which, as 
it is contended, such paragraphs are derived, does or does not af- 
ford internai évidence of literary piracy, is a matter which must be 
determined by the court or the master. Unfortunately for the 
court, there is no easy substitute for the laborious work of such 
comparison. It is the court's judgment, and not that of the wit- 
ness, which must ultimately détermine the question. It does not 
follow, however, in a case like this, that such évidence should hâve 
been rejected altogether. So far as it refers to spécifie instances, 
and points out comparisons on which reliance is placed by either 
side, it is of incalculable value to the court in facilitating such ex- 
amination. Without the elaborate exhibits in this case, and the 
comments thereon which point out the spécifie points contended 
for, it would hâve required months of time for the court to hâve 
reached any reasonably adéquate conception of the merits of the 
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litigation. Referring to similar testimony in Lawrence v. Dana, 4 
Oliff. 1, Fed. Cas. No. 8,136, the court says: 

"Though admissible In ail such cases, the opinions of experts are nevertlieless, 
in their nature, secondary évidence; but the comparisons made by them 
* * * hâve very much facilitated the investigations made by the court. Cou- 
slderable aid bas been derived from that source * • *; but the court has 
found It necessary to re-examine the comparisons made by the vyitnesses, and 
to make others for themselves, in order to come to a satisfaetory conclusion. 
Regarded as a basis to enable the court to compare one boolc with the other, 
the results given by the experts ♦ * • hâve proved of great service to the 
court in estimating the weight to be glven to their respective opinions." 

The facts of the case at bar are as follows: Complainant is 
the publisher of a System of reports, appearing weekly, and con- 
taining ail the opinions of varions courts, with syllabi, statements 
of facts, etc., prepared by complainant's editors. Thèse are the 
well-known "Reporters," such as Atlantic Reporter, Southeastern 
Reporter, Fédéral Reporter, etc. In connection with this séries of 
reports, complainant published in monthly parts a digest of the 
cases, prepared from the syllabi, and Consolidated at the end of 
each current year (about September Ist) into an annual volume, 
known as the "American Digest." Both the reports and the digests 
were copyrighted. Défendant was the publisher of a rival séries 
of reports, appearing weekly, and containing selected opinions, 
edited, with syllabi, statements of facts, etc. In connection with 
this séries of reports (known as "Lawyers' Reports Annotated") de- 
fendant also published, in semimonthly parts, a digest of ail the 
opinions of varions courts, Consolidated at the end of the year 
into an annual, known as the "General Digest." The two Systems 
were in active compétition, and the two digests, both as periodical 
issues and in completed form, were rival publications, each pur- 
porting to cover practically the whole field of case law enunciated 
by ail courts of last resort in the United States for the yeai*. Dé- 
fendants digest year ended about the same time as complainant's, 
and this suit is concerned with the publication of the respective 
parties for the year ending September, 1892; it being contended 
by complainant that, in preparing the paragraphs which stated the 
law or facts in cases digested in defendant's publication, its editors 
had substantially appropriated the labors of complainant's editors 
(as found in the syllabi of the Reporters, and in the paragraphs of 
complainant's digest) to such an extent as to inf ringe complainant's 
copyrights. The answer denied such use. 

Defendant's digest was prepared in part from publications not 
protected by complainant's copyrights. Thèse publications include 
the opinions of the United States suprême court, as published in 
advance sheets by that court, certain English and Oanadian re- 
ports, reports of certain intermediate appellate courts of Missouri 
and Illinois, reports of lower courts in Ohio and Pennsylvania, the 
District of Columbia cases, the court of claims reports, and the 
interstate commerce commission reports. Inasmuch as noue of the 
syllabi of thèse reports are covered by complainant's copyrights, 
this suit is in no way concerned with them. The évidence is not 
spécifie as to the number of such cases included in defendant's di- 
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gest, although it would eeem to be an easy matter to count them, 
but it does appear afflrmatively that they aggregate a comparatively 
small fraction of the whole. The complainant contends tbat sucli 
fraction is about one-tenth. The circuit court ûnds it to be about 
30 per cent. We do not iind sufticient évidence to sustain such flnd- 
ing, but it is not now necessary to détermine the précise amount. 
It is easily ascertainable, and for the purposes of this appeal it is 
sufflciently proved that the great majority of the paragraphs in 
défendant'» digest were prepared by editors who had before them 
in each case only the opinion of the court as printed in complain- 
ant's reports, with complainant's copyrigbted syllabi and notes. 
The total number of cases digested in defendant's publication is 
about 19,000, distributed into some 38,000 paragraphs. 

tJpon a motion for a preliminary injunction complainant, as évi- 
dence of the unfair use of its work, presented an exhibit of 55 pf.ra- 
graphs taken from différent parts of defendant's digest, which it 
was contended showed on their face that they were taken from plain- 
tiff's syllabi. Subsequently complainant presented an exhibit of 108 
additional paragraphs of a similar oharacter. The court ref erred the 
matter to a master to report what, if any, portions or paragraphs of 
defendant's digest infringed plaintiff's copyrights. Before the master, 
and within a limited time flxed by him, plaintiff presented an exhibit 
of 548 paragraphs (including the 163 originally produced) vphich it con- 
tended showed upon their face conclusive évidence of piracy, and 
much oral testimony was taken. The master reported that, of thèse 
548 paragraphs, 303 "appear to hâve infringed the copyright." It is 
quite apparent from his report that the testimony given before him, 
and the extended comparison which he made, satisfied him that a 
much more comprehensive report might be made, but that he was con- 
flned by the order of référence to a considération of the spécifie para- 
graphs "presented to him," and that he was to report only cases 
"which seem to be, from themselves, in connection with the opinions" 
(1. e. where internai évidence alone showed them to be) clearly cases of 
piracy. The court granted a preliminary injunction, conûned strictly 
to "the instances of piracy found by the master." Ail the évidence 
taken down to that time, whether by afQdavit, déposition, or other- 
wise, including the exhibits, and some additional testimony, made up 
the record upon which the case was presented to the circuit court at 
final hearing. Complainant at such hearing presented, in the form 
of a supplemental brief , a f urther exhibit, containing several hundrod 
additional paragraphs alleged to be infringements, and printed in 
parallel columns, with corresponding copyrighted paragraphs; stating 
that if the court adhered to its former ruling, that only such para- 
graphs should be enjoined as showed on their face, and without ref 
erence to the gênerai proofs, that they were pirated, counsel would 
not ask the court to undertake the labor of making oomparisions. If, 
however, the court should undertake to décide whether or not there 
had been a gênerai unfair use of complainant's work, the supplemen- 
tal brief was submitted as a convenient guide to additional internai 
évidence bearing upon that issue. The circuit court adhered to its 
former ruling, enjoined the 303 paragraphs, and ordered an account- 
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îng of profits therefrom. It proved, of course, to be impossible to 
segregate the profits for thèse spécifie paragrapbs, and complainant 
obtained a final decree for six cents and costs. Défendant bas not 
appealed from the finding as to the 303 paragraphs, but complainant 
bas appealed, contending that it was entitled to more extensive relief. 
The opinion of the circuit court will be found in 64 Fed. 360. The 
following excerpts succinctly state the law governing cases such as 
this: 

"A reporter [of opinions of a court] may acqulre a valld copyright for tîie 
heaanotes, footnotes, tables of cases, indexes, statements of facts, and ab- 
stracts 3f the arguments of eounsel, where thèse are prepared by hlm and are 
the resuit of his labor and researeh. So he may hâve a copyright for a digest 
or synopsis -jf judicial décisions, and the sélection and arrangement of cases 
relating to a partieular branch of the law. The copyright protects only the origi- 
nal work of the reporter. * • * [He] has no monopoly of the opinions, décisions, 
and syllabi prepared by the courts and judges. * * • Thèse opinions, dé- 
cisions, and syllabi are free alilse to ail digesters. But when notes suitable for 
use in a digest hâve been prepared from thèse common sources of information, 
and properly secured by copyrights, a subséquent compiler In the same field Is 
not permitted to avail hlmself of this original worli, and save time and labor 
for himself by copylng from the property of others. * • ♦ He may talie 
original opinions, and prépare from them his own notes, 'but he cannot ex- 
clusively and evaslvely use those already collected and embodied by the slsill 
and industry and expenditures of another.' " 

The circuit court expressed the opinion that "in a work lilie a digest, 
wbich has gênerai characteristics of a directory, an index, or a road 
booli," "each paragraph is separate and distinct from another, and can 
be removed without in any way destroying the effect of the remaining 
paragraphs"; that, where pirated portions can be separated from 
portions not subject to criticism, injunction should go only against 
the infringing portions; that, where infringement exista, "there are 
always some indications which disclose the présence of the pirate." 
It found that the proof showed only 303 instances of piracy, and 
reached the conclusion that it would be establishing a "dangerous 
précèdent to condemn the entire worli, when less than one per cent, 
is proved to be piratical." The main criticism advanced upon this 
appeal is that the court erred in treating the case as if complainant 
had been unable or unwilling to prove more than 303 instances of 
piracy. It is apparent that the circuit court and the master (who 
was, of course, constrained to conform to the views of the court) hâve 
treated each separate "point" in a syllabus as the subject of a separate 
copyright, and bave acted upon the principle that no alleged infrin- 
ging paragraph could be shown to be pirated uniess it showed upon its 
face, independently of ail other proof, language unmistaliably bor- 
rowed from a copyrighted paragraph. To sucli an extent has this 
ségrégation been carried that there are several instances where the 
master has reported that there was no infringement of bne paragraph 
in the beadnote of a particular case, although he has found infringe- 
ment of the other paragraphs of the very same beadnote; and the cir- 
cuit court has so held. In other words, where it has been conclusive- 
ly shown that a subséquent digester lias made an unfair use of the 
syllabus of his predecessor, and has left the évidences of such use be- 
hind him, it is nevertheless held that, to the extent to which he bas 
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not lef t such évidence behind him, the court will présume tliat he did 
not avail of such prior syllabus to save himselï time or labor. It is 
thought, on the contraty, that in such a case, where uufair use of 
any part of a syllabus is proved, the burden would be upon the un- 
fair user to show, if he can, that nevertheless there were parts of the 
same syllabus that he did not so use. As a resuit of this method of 
examination, there seems to hâve been no attempt made to deal with 
the question presented by the pleadings, namely, whether taking each 
copyrighted work as a whole, and considering the évidence as a whole, 
the prépondérance of proof shows that, in preparing defendant's pub- 
lication, its editors or any of them hâve substantially made an unfair 
use of such copyrighted work. In conséquence it has been neces- 
sary for this court to make an entirely independent examination of 
the whole body of proof, instead of the ordinary inquiry upon excep- 
tions to master's flndings, where it is usually suiflcient to see if there 
is any évidence to support such findings. Upon the fundamental 
issue there has been, as yet, no flnding at ail. This circumstance 
will account for the inordinate length of this opinion. It is neces- 
sary to décide this issue of fact, because it is not the law that a copy- 
righted syllabus can be inf ringed only by a reproduction of its original 
language. It ig the unfair appropriation of the labor of the original 
compiler that constitutes the offense. Identity of language will often 
prove that the offense was committed, but it is not the sole proof; 
and, when the offense is proved, relief will be afforded, irrespective of 
aay similarity of language. For example, if, in a case like this, de- 
fendant's editors should one and ail testify that they made up their 
digest from complainant's syllabi, so as to save the time and trouble 
necessarily involved in an independent examination of each opinion, 
there can be no doubt that such digest would be held to infringe, al- 
though the work were so cleverly done that no identity of language 
could be found in a single paragraph. It is necessary, therefore, to 
see how far complainant has made out its contention that this was 
precisely what defendant's editors did. Before discussing the testi- 
moay, it may be useful to refer to a few authorities, and to set forth 
some gênerai principles. 

In Myers v. Callaghan, 5 Fed. 726, 20 Fed. 441, and Id., 128 U. S. 
617, 9 Sup. et. 177, complainant was the owner of the Illinois Re- 
ports, prepared by one Freeman, the copyright covering only the 
headnotes, statements of facts, etc. Défendants published a séries 
of reports containing the same opinions, and with headnotes, etc., 
which they claimed were original. The suprême conirt (page 660, 
128 U. S., and page 189, 9 Sup. Ot.) quotes with approval from the 
opinion of Judge Drummond in the circuit court: 

"The défendants Ewell and Denslow, who were employed by the other de- 
fendants to annotate thèse décisions or reports, both state, upon examination, 
that their worli was independent of that of Mr. Freeman; but it appears from 
the évidence that ail the volumes of Mr. Freeman were used in thus editing 
or annotating, and, although it may bave been their intention to make an inde- 
pendent worlc, It is apparent, from a comparison of the Freeman volumes and 
those of the défendants, that the former were used throughout by the editors 
employed by the défendants. It is true that in each volume, perhaps in the 
majority of cases, there is the appearanee of independent labor performed by 
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them, without regard to thé volumes of Mr. Freeman; but yet in every volume 
It is also apparent that Mr. Freeman's volumes were used, in some insi;inces 
words and sentences copied without change, in others, changea only in form; 
and the conclusion Is irrésistible that, for a large portion of the work per- 
formed In behalf of the défendants, the editors did not resort to original sources 
of information, but obtained that Information from the volumes of Mr. Free- 
man. Undoubtedly, It vras compétent for an editor to take the opinions of the 
suprême court, and possibly from the volumes of Mr. Freeman, and maie an 
independent work; but it is always attended wlth great risk for a person to 
sit down, and, wlth the eopyrighted volume of law reports before him, under- 
take to make an Independent report of a case. It is not difflcult to do this, 
going to the original sources of Information, to the décisions of the court, the 
briefs of counsel, the records on file In the clerk's office, without regard to the 
regular volumes of reports. Any one who bas tried it can easily understand 
the différence between the headnotes of two persons, equally good lawyers, 
and equally critical in the examination of an opinion, where they are made up 
Independent of each other; and, bearing In mind this fact, It seems to be be- 
yond controversy that although in many, and perhaps most, instances, there Is 
a very considérable différence between the headnotes of the défendants' vol- 
umes and those of the plalntiff, the latter hâve been freely used in the prépara- 
tion of the former. * * » Upon comparing the parts of each of the volumes, 
those of the complainant and of the défendants, one with the other, I thlnk 
there can be no doubt that in some respects, in each case, the Freeman volume 
has been used by the défendants in the headnotes, the statements of facts, and 
the arguments of counsel. That Is, there are certain unmistakable indicia that 
in every volume prepared by the défendants they hâve not confined themselves 
solely to the original sources of information, namely, the opinions of the judges, 
the records, and the arguments of counsel." 

And défendants' entire publications in that case were held to in- 
fringe. 
In Lawrence v. Dana, 4 Cliff. 1, Fed. Cas. No. 8,136, the court says : 

"To constltute an invasion of copyright, It Is not necessary that the whole of 
a work should be copied, nor even a large portion of it, in forra or substance. 
If so mùch is taken that • * * the labors of the original author are sub- 
Btantlally to an injurions extent appropriated by another, that is suffldent. 
• * * In the case of a map, guidebook, or directory, or the like, where there 
are certain common objects of information which must, if described correctly, 
be described in the same words, a subséquent compiler is bound to do for him- 
self that which was done by the flrst compiler. He is not entitled to take one 
Word of the information published without Independently working ont the 
matter for himself, so as to arrive at the same resuit from the same common 
sources of information." "Oopylng is not confined to literal répétition, but in- 
cludes also the various modes in which the matter of any publication may be 
adopted, imitated, or transferred, wlth more or less colorable altération, to dis- 
guise the source from which the material is derlved." "Circumstances alto- 
gether inconclusive, if separately eonsidered, may by their number and joint 
opération, especially if corroborated by moral coïncidences, be sufiicient to 
constitute full and conclusive proof." "When a considérable number of pass- 
ages are proved to hâve been copied by the copying of the blunders in them, 
other passages which are the same with the passages in the original book must 
be presumed, prima facie, to be likewlse copied, though no blunders appear in 
them." 

In Publishing Ce. v. Keller, 30 Fed. 772, the complainant had pre- 
pared and eopyrighted a directory of the names and addresses of 
those persons in ÎSTew York City who were supposed to be people 
of fashion. It was contended that a directory published by de- 
fendant was an infringement, and application was made to the cir- 
cuit court in the Southern district of New York for a preliminary 
injunction. The question was whether défendant, in compiling his 
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directory, had done so by his own original labor, or whether, in 
order to spare himself time and expense, he liad copied tlie names 
and addresses in plaintifl's list. It appeared tliat plaintifï's list con- 
tained 6,000 names and addresses of persons residing in New York 
Oity ont of the 313,000 names which appear in the gênerai city di- 
rectory. Defendant's directory contained 3,500 names and addresses 
of persons residing in said city, and of this number 2,800 appeared 
in plaintiff's list. "The fact," says the court, "that 2,800 of the 
names and addresses in defendant's boolc originally appeared in the; 
complainant's book would, standing alone, be quite inconclusive. 
But when it is shown that 39 errors in complainant's book, cou- 
sisting of misprints, erroneous addresses, insertion of names of per- 
sons who never existed, etc., are reproduced in defendant's book. 
* * * a strong presumptive case of piracy is made out. • • * 
The case for the complainant is such as to call for a fuU and ex 
plicit vindication on the part of défendant." And on the strength 
of the presumption arising from the 39 errors, publication of the 
2,800 names was enjoined, although as to 2,761 of them there wa» 
no évidence of piracy at ail, aside from such presumption. 

In Chicago Dollar Directory Co. v. Chicago Directory Co., 14 G. 
C. A. 213, 66 Fed. 977, the court of appeals of the Seventh circuit 
sustained an injunction against the publication of a business di- 
rectory of 60,000 names, where 67 blunders in complainant's copy- 
righted directory had been copied. 

The évidence mainly relied upon in the case at bar is such as 
is afforded by a critical comparison of corresponding paragraphs 
from complainant's and defendant's syllabi with the original opin- 
ions which they profess to epitomize. Now, if there be anything 
of which a court may be supposed to take judicial notice, it is of 
the fact that compendiums of the facts and law in any particular 
case may be availed of without quotation. The briefs of counsel 
are a great aid in the préparation of an opinion. The record can 
be examined, the salient facts stated, the law discussed, and con- 
clusion expressed in much less time, and with far less labor, when 
there has been such a preliminary winnowing of the whole case. 
And in many instances, by reason of the eiïort to avoid the not im- 
partial présentations of fact and law by either side, the opinion 
will disclose no verbal évidences of the use of either brief. That 
a person who undertakes to prépare the syllabus of an opinion can 
do so with more facility and in less time, if he already has before 
him a syllabus prepared by some one else, is manifest. If he also, 
for some reason, wishes to conceal the fact that he has used this 
other syllabus, it would seem not to be a very dilïicult task te 
alter its structure, to substitute synonyms, to revert from the 
paraphrase of the syllabus to the text of the opinion. The measure 
of his success in so doing will dépend upon the degree of care exer- 
cised, upon his facility in the use of language, and the extent of his 
vocabulary. Therefore, the mère circumstance that the language 
of a later syllabus differs from that of an earlier one does not prove 
that the draftsman of the later one constructed his syllabus wholly 
from the opinion, without making u^e of the earlier one to lessen 
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hig labor and expedite his work. If, therefore, the proiposition 
above quoted from the opinion of the circuit court, viz. that "there 
are always some indications which disclose the présence of the 
pirate," be intended to refer, not to the whole work, but to in- 
dividual cases, as the context would seem to imply, we are unable 
to assent to it. TJnfair use may be made of another's copyrighted 
paragraph, and no trace left of such use in the resulting paragraph. 
We should therefore not feel constrained to the conclusion that in- 
fringement can be shown only where the two paragraphs disclose 
suggestive verbal identities. 

The language of the law is largely technical. There are very 
many words, phrases, and expressioois which naturally suggest 
themselves to the trained lawyer who speaks or writes that lan- 
guage. Moreover, a single sentence of extrême brevity will often 
be found to fuUy express the légal concept which may be spread 
forth over a whole pageof some opinion; and the briefer the sen- 
tence, or the more familiar the concept, the greater the likelihoiod 
that independent editors will express themselves in like terms. The 
mère circumstance, therefore, that two syllabi of the same opinion 
are found to be expressed in identical language is not always suffl- 
cient proof that the one was borrowed from the other. If, however, 
we should flnd instance after instance, where the production is 
continuous, and in which identity of language is found, not only 
in mère technical phraseology, but in the use of common speech as 
well, not only when the "point" is a brief one, but when it covers 
many Unes, such continuous identity would become suggestive. 

Complainant's copyrighted Reporters were issued in weekly 
pamphlets, each containing several cases, and each pamphlet con- 
tained the work of several of its editors. When thèse pamphlets 
wére distributed to defendant's editors, each pamphlet was di- 
gested by a single editor. Thus in the headnotes to the opinions 
in any one of complainant's pamphlets we would expect to flnd 
such variances of style as would be produced by the personal équa- 
tions of the différent contributors. In the headnotes to those same 
cases issued by défendant we would expect to find the uniformity 
of style to be looked for when ail are the work of one writer. If, 
under such circum stances; repeated instances were found where the 
style of defendant's syllabi is identical with the style of complain- 
ant's, it would be more suggestive than if ail the earlier syllabi were 
also the work of one man. 

It is C(jnceded that défendant placed in the hands of its editors 
the several pamphlet issues of complainant's reporters with no at- 
tempt to eliminate the copyrighted headnotes. It would hâve been 
easy to expunge them or cover them up, and that is what has been 
done in preparing the digests published since this suit was brought ; 
but during the period in question défendant chose to take its risk, 
relying solely upon the good faith of its editors. Of course, it re- 
quired from each of them a certain amount of work in retum for ' 
his pay, and from the very ooitset it exposed each of them to a 
constant temptation which must hâve been hard to resist. When- 
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ever one of them was behindhand with his work, or sickness, or 
woriy, or inconvénient surroundings temporarily dulled his intel- 
lect, it was to be expected that the assistance ready to his hand in 
tbe copyrighted headnote would présent itself most alluringly. 
There were eigbt editors (not connting two who only digested 100 
cases, and whose évidence was not taken), some permanently at- 
tacbed to defendant's staff, others employed temporarily. It would 
not be surprising to flnd that one or more of them yielded some- 
times to this temptation, and it would certainly seem that defend- 
ant's officers should hâve contemplated that possibility, and pro- 
vided against it. When a pamphlet was sent to one of the editors 
to digest, a record was necessarily made of it, so that the manager 
or editor in chief might know from whom headnotes were due. 
From thèse records it should be easy to ascertain who was the in- 
dividual who prepared any particular paragraph. And if it should 
turn ont that two or three out of the eight yielded to the tempta- 
tion, and "conveyed" the complainant's work, so clumsily that the 
fact remains self-evident upon mère comparison, while the others 
scrupulously conformed to instructions, examination of thèse rec- 
ords would show which were the offenders and which not, and also 
just what part of the whole work was done by them, respectively. 
Thèse records are not produced, and, of ail the many hundred para- 
graphs complained ai, we are informed as to the authorship of but 
30. 

Défendant insists that it had the right to put complainant's 
pamphlets in its editor's hands, since the opinions therein were not 
copyrighted. Undoubtedly it had, but if it failed to take précau- 
tions against improper use of them, and in conséquence might be 
unable when challenged with a prima facie case of unfair use either 
to overcome the prima facie proof, or to segregate the work of the 
unfair users from that of the f air users, it would hâve its own ofiScers 
to thank for that resuit. Ordinary intelligence would surely hâve 
contemplated the possibility of the very contingency which com- 
plainant asserts has happened. 

In order not to expand this opinion unduly, much of the testi- 
mony relied on is set forth in "Appendix Notes." The first of thèse 
is note No. 1, which shows the resuit of an investigation of pamph- 
let No. 12 of complainant's Pacific Reporter, vol. 29, comprising 
pages 844 to 941 of that volume. This court has made an inde- 
pendent comparison of ail the digest paragraphs therein, not only 
with complainant's syllabi, but also with the original opinions as 
now found in the bound volume of 29 Pac. Rep. This exhibit is 
persuasive, for the reason that it gives a continuous showing of ail 
the work done, with this pamphlet before him, by the defendant's 
editor to whom it was assigned. There has been no selecting of the 
cases helpful to complainant's theory and suppression of the others. 
Référence to the appendix will show some cases where the lan- 
guage is Verbatim, some where slight changes are made, some where 
the language is dissimilar, and some where errors and oversights of 
complainant's editor are reproduced in defendant's paragraphs. 
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It seems unnecessary to further summarize this note. Référence 
may be had particularly to items 2, i, 1, 13, 18, 19, 35, 43, and 44. Of 
this exhibit the master says : 

"No fair-mlnded person can compare the headnotes lu pamphlet No. 12, vol. 
29, Pacific Reporter (and there are other like cases), with the digest paragraphs 
made by defendant's éditer from the opinions in this number, and published In 
the General Digest, and doubt for a moment piracy, and particularly when the 
digester had before him headnotes already prepared, even when his testimony 
goes to show that no use bas been made of the headnotes." 

It is true tbat only a fraction of the 44 cases in the exhibit bear on 
their face conclusive évidence of piracy, such as the copying of com- 
plainant's errors; but none the less it is impossible to escape the con- 
viction that the digester of pamphlet No. 12 has systematically made 
an unfair use of the headnotes he found therein, unless we are pre- 
pared to assume that, through some mysterious and unconscious pro- 
cess of sélection, he was so unfortunate as to tum for help to com- 
plainant's syllabi only in those cases where existing errors made the 
use of such syllabi peculiarly dangerous. The record does not show 
which of defendant's editors digested this pamphlet, but had he ap- 
peared and tœtifled that in doing his work he made no use whatever 
of complainant's syllabi the natural conclusion, in the face of the in- 
ternai évidence, would be that historical accuracy is not his strong 
point, and whatever further testimony he might give as to the 
methods he used when digesting from complainant's pamphlets would 
necessarily be received with caution. 

The next important exhibit (B) is also a triple-column présentation 
of cases from three pamphlet numbers of the Northeastern Reporter. 
Its suggestive features are set forth in note No. 2. It covers 169 
cases, exclusive of one in which the syllabus is by the court. The ex- 
périence derived from an exhaustive 'examination of thèse two ex- 
hibits, embracing together 213 cases, shows the accuracy of the esti- 
mate of complainant's editor that to prépare similar exhibits covering 
the 13,000 or 14,000 cases digested from complainant's Reporters 
would be a work requiring years of continuons labor. Exhibit B 
présents ail the cases in the three pamphlets, thus giving the oppor- 
tunity to observe the results of continuons work by one, two, or three 
digesters. The resuit is to conflrm the conclusions drawn from Ex- 
hibit A. There is nothing in the record to show which of defendant's 
editors digested any one of the syllabi included in thèse three pam- 
phlets. 

The next exhibit, in 2 volumes (C and CC), présents in parallel 
columns the syllabi of complainant and digest notes of défendant to 
ail the cases in volume 19 of the Southwestern Reporter, about 700 
in number. It has been absolutely impossible to make an exhaustive 
examination of this exhibit. The witness under whose supervision 
it was prepared testiûed to the conclusions he drew from it. His 
statement is the évidence which défendant moved to expimge, and, of 
course, it is only secondary. We hâve, however, been able to look 
into the exhibit suflQciently to reach a conclusion, examining the 
parallel syllabi with the original opinions in the bound volumes. 
Several groups of flve or ten consécutive cases hâve been thus ex- 
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amined. In other parts of the exhibit other groupa, consîstîng of 
everj fifth or every tenth case, hâve been scrutinized, and again a 
number of cases which the witness said-contained common errors 
hâve been carefully studied. Some of thèse last will be found in Ap- 
pendix Note No. 3, among them two of the most glaring instances 
of copying errors (vide items 7 and 10). And there is a large number 
of cases in which complainant's points are reproduced Verbatim, or 
with trivial changes, where examination of the opinion shows that the 
peculiar phraseology is not fonnd therein, but was the original work of 
complainant's editor. We cannot escape the conclusion that some, at 
least, of defendant's éditera M'ho digested the pamphlets comprising 
this volume, repeatedly, if not habitually, made an unfair use of the 
copyrighted work of the complainant, 

The next important exhibit is the so-called "Supplemental Brief," 
which contains the 548 paragraphs submitted' to the master and sev- 
eral hundred additional ones. It includes some of the cases already 
covered by the other three exhibits, but in it are also found many hun- 
dred new ones. It would unnecessarily expand this opinion to under- 
take to enumerate the most characteristic of thèse contrasted para- 
graphs, even in a footnote. It will be remembered that the master 
found 303 of the 548 paragraphs to contain internai évidence of 
piracy, and to his finding défendant has not excepted. This exhibit 
has been carefully studied, with constant référence to the original 
opinions, and such examination was made in advance of any référence 
to the schedule annexed to the master's report, in which he indicated 
in what paragraphs he found évidence of piracy. The results of such 
examination were noted and subsequently compared with the master's 
schedule. Such comparison showed that his work had been most 
careful and conservative. The 303 paragraphs condemned by him 
are distributed between 242 cases, and it was found that of thèse 242 
cases ail but a score or so had been independently marked by the 
court as indicating piracy on their face; and that 34 cases, in which he 
(the master) had given défendant the beneiit of the doubt, had been 
marked by the court as piratical. Of the additional cases not pre- 
sented to the master, but included in the supplemental brief, 126 were 
found to show internai évidence of piracy. 

The first thrée exhibits dealt with comparatively few of complain- 
ant's copyrighted pamphlets. This last exhibit, however, broadens 
the field of investigation, and shows most clearly how widespread 
was the unfair use made of complainant's work. There are cases 
where internai évidence indicates such unfair use of syllabi in vol- 
umes 28, 29, and 30 of the Paciflc Eeporter, in volumes 23 and 24 of 
the Atlantic Eeporter, in volumes 29, 30, and 31 of the Northeastern 
Eeporter, in volumes 14 and 15 of the Southeastern Eeporter, in vol- 
umes 10 and 11 of the Southern Eeporter, in volumes 18, 19, and 20 
of the Southwestem Eeporter, and in volumes 49, 50, 51, and 52 of the 
Northwestern Eeporter. In volume 24, Atlantic Eeporter, instances 
of piracy are found in 10 out of the 16 pamphlets comprising it, and 
7 such instances in a single painphlet; in volume 30, Paciflc Eeporter, 
like instances are found in 4 out of 9 pamphlets ; in volume 29, North- 
eastern Eeporter, in half of the pamphlets; in volume 30, of the same 
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séries, in 11 out of 12 pamphlets, 8 instances being found in a single 
pamphlet; in volume 31, of the same séries, in 7 out of 10 pamphlets. 
In a single pamphlet of volume 52, Northwestern Eeporter, there are 
7 instances. In volume 19, South western Eeporter, instances of 
piracy are found in 11 out of 13 pamphlets, and in one single pamphlet, 
of less than 100 pages, 14 such instances are found. 

Complainant supplemented ail this proof by testimony of an entirely 
différent character. It appeared that defendant's syllabi were pro- 
duced at a rate of speed which, it is contended, indicated that they 
were not prepared direct from the opinions, but with the aid of some 
earlier syllabus. Two of the defendant's editors, who were tempo- 
rarily employed, testifled that they averaged 8 to 10 cases a day; but 
the more experienced men, who were regularly employed, reached a 
much higher rate of speed. One testifled that he averaged 20 to 30 
cases a day; another that he had digested 30 to 40 cases per day of 
eight hours; and a third (who did most of the work) that he could 
(and did) digest over 24 patent cases, or 35 ordinary cases, making 
75 to 100 digest paragraphs in a single day. Eight of complainant's 
editors testifled to a rate of speed ranging from 4 to 7 cases a day; 
the two most experienced of them, engaged in similar work for 10 and 
23 years, respectively, testify that the best they could do was 6 or 7 
cases a day. Final ly Mr. Sickles, for many years reporter of the New 
York court of appeals, an entirely independent witness, of 21 years' 
expérience in such work, testifled that he had not "been able to go 
over more than 7 cases in one day"; that his average was about 4; 
but that, if a man had a case with a headnote, and simply changed 
the form of the headnote, he did not know why he might not pass 20 
or 30 cases a day. At the hearing before the master an offer was 
made on behalf of défendant that two, three, or four of its editors 
should, in the présence of the master, digest such number of cases of 
average length and style as he should select, under such conditions 
as would insure the fact that the opinions had not then been seen by 
the digester, and with the headnotes obliterated. This was objected to 
by complainant's counsel, and was not permitted. Whether or not 
such a test should be made was a matter largely within the discré- 
tion of the circuit court ; certainly it was not error to exclude it. It 
contemplated only a few hours' work, to be done under circumstances 
most conducive to rapidity, it being fully realized by the expéri- 
menter that failure to corne up to the measure he had seè for himself 
in his oral testimony would probably lead the court to the conclu- 
sion that such testimony was untruthful. The rate of speed attained 
under such a strong stimulus would not fairly represent the rate at 
which he worked day in and day out, for weeks and months con- 
tinuously, under no supervision, and under varying conditions, mental 
and physical. The principal éditer of défendant further testifled 
that since the headnotes hâve been covered up he has not discovered 
any change in the quantity of cases digested by defendant's editors 
in any given time, and that he himself now digests more cases a day 
than he used to, having latterly employed a stenographer. On the 
whole, we are not inclined to give as much weight to this argument 
from "rate of speed" as we thought at flrst it was entitled to. To 
79 F.-49 
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make it of aay particular value, the character of the digest .para- 
graphs would hâve to be carefully investigated, — a most laborious 
process. It is, of course, easy to oonceive a man of expérience in 
su eh work dictating "digest points" to 50 cases in a day; but, v?hen 
written out, they might not be very useful finger posts to the propo- 
sitions of law discussed and laid down in the opinion. Irrespective, 
however, of this proof as to rate of speed, it is apparent from the évi- 
dence already discussed that it indicated a gênerai, systematic, and 
widespread unfair use of complainant's copyrighted work by défend- 
ants editors, or some of them, coupled with an effort to disguise such 
use. A prima facie case was made out, which défendant was called 
upon to meet. 

Defendant's reply to the case thus made was a déniai by ail its 
editors that they had made any use at ail of complainant's syllabi 
in the préparation of their digest points. One or two of them 
admit that, after their own work was done, they may, from ouriosity, 
hâve looked at complainant's syllabi; but the whole eight of them 
positively assert, each for himself, that he obeyed Lis instructions, 
and "has in no case used any of the syllabi, headnotea, or digest para- 
graphs published by plaintiff, ♦ * • but has in each and every 
instance prepared and composed ail paragraphs and propositions di- 
rectly from the opinion which he digested." As indicated above, there 
are so many paragraphs in def endanf s publication where the internai 
évidence of piracy is convincing that a mère gênerai déniai by the 
writer of them that he made any use of the copyrighted syllabi would 
hâve no weight. It is, of course, conceivable that some of defendant's 
editors carefully followed their instructions to work independently of 
syllabi or footnotes, while others did not Therefore, if the author- 
ship of the manifestly offending paragraphs were shown, the state- 
ments of those who wrote the other paragraphs might be sufficient 
to rebut any presumption arising from mère verbal identifies in their 
work. The record shows quite clearly that the défendant could hâve 
shown what work each of its editora did, had it chosen to do so. In 
the early stages of the case, when motion was made for preliminary 
injunction, the éditer in chief was able to make an affldavit stating 
the précise number of cases digested by each one of three of the 
editors whose answering afiQdavits were temporarily delayed. Au- 
other editor swears that he "digested 563 cases * * * of which 
434 were digested from advance sheets of [complainant's] Reporters." 
Another one had no apparent difiBculty in picking out from the sched- 
ule in évidence cases digested by him, nor in indicating some of the 
pamphlets from which he digested. At the close of the testimony 
complainant's counsel asked defendant's counsel to furnish a list 
showing by whom each one of the pamphlet numbers of the complain- 
ant's Reporters referred to in the bill of complaint was digested. To 
this defendant's counsel objected that it would "in volve a very large 
amount of labor," and no such list, either complète or partial, has 
ever been presented. As was indicated above, if this failure to dis- 
criminate should leave the déniai of unfair use by each separate wit- 
ness handicapped by the manifestly piratical paragraphs, which, for 
aught that appears, are his own production, défendant cannot com- 
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plain, since it bas failed to disclose which of its editors it was who left 
such convincing évidence of piracy apparent on the face of his work. 

It becomes necessary next to examine the testimony, in order to 
see wliat discrimination, if any, can be made on tbe proof as it 
stands between the évidence of the différent editors, in order to 
ascertain what weight should be given to their respective déniais. 
It will be remembered that defendant's digest covers 19,000 cases. 
The circuit court f ound that about 28 per cent, were digested from 
sources other than complainant's reporters. Although we are not 
satisfled that so high a percentage is warranted by the proof, we 
may accept it for the purposes of this appeal. That would leave 
70 per cent, of the whole number or 13,300 cases digested from com- 
plainant's copyrighted pamphlets. Defendant's principal editor, 
Herrick, testified that he digested 10,000 cases in ail. This would 
include 7,000 cases from complainant's pamphlets; and, indeed, the 
witness testified that the proportion of his work which consisted in 
digesting cases from the Reporter was 70 to 75 per cent. He ex- 
amined the list of alleged infringing paragraphs submitted to the 
master, and testified that it contained only seven which he had pre- 
pared, and he pointed them out. The schedule annexed to the mas- 
ter's report shows that as to six of thèse the master found that 
there was no internai évidence of piracy, and the independent ex- 
amination by this court gave the same resuit. As to the seventh 
(30 Pac. 20) the master found infringement, and the court's exami- 
nation confirmed his finding, but the sole internai évidence of piracy 
is identity of verbiage. Such évidence would be very persuasive 
were the paragraph one of many, ail of which show Verbatim repro- 
ductions of complainant's syllabi; but when the paragraph is con- 
sidered by itself, or rather with the other six, as it must be when 
testing Mr. Herrick's testimony, mère verbal identity in a single 
instance, without the reproduction of any errors, must be wholly 
overborne by the positive testimony of the writer that his work was 
original. Amcmg the additional cases on the supplemental briefi 
there is found another case, digested by the same editor (51 N. W. 
363), but, although it displays suggestive verbal identities, it con- 
tains no errors. Upon the proof, then, as it now stands, there 
seems no reason why the évidence of Mr. Herrick should be dis- 
credited. As to the 7,000 cases, therefore, which he digested from 
the copyrighted pamphlets, complainant's prima facie case is sulB- 
ciently rebutted. 

As to the other seven editors, however, the situation is différent. 
The flrst of them to give évidence testified that he presumed he 
digested somewhere near 1,000 cases from complainant's Reporters ; 
that he only found 3 cases digested by him in complainant's list of, 
alleged infringing paragraphs, and he identifies those 3. But it 
appears that he only examined "somewhere in the neighborhood of 
200" of the paragraphs on the list before the master. For aught 
that appears, the most convincing instances of piracy found among 
the remaining 348 paragraphs may hâve been his work. The next 
witness could not tell how many cases he digested, but the prin- 
cipal editor (Herrick) testified that one-quarter of the whole was 
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done by him. He said that he had looked over a portion only of 
complainant's list of alleged infringements, and "found some to be 
work which he did"; but he does not indicate which they are. 
Other évidence shows that to this editor are attributable items 4 
and 7 in note No. 3, infra. The third editor to testify said that he 
digested "less than 1,000 cases" in ail, which would include about 
700 cases from the copyrighted pamphlets, and tliat he found that 
21 paragraphs on the list of alleged infringements were his work; 
but he does not identify those 21 paragraphs, nor is there any évi- 
dence to show which they are. The next testified that he digested 
563 cases, ol which 434 were digested from advance sheets of com- 
plainant's publications. He did not examine the list of alleged ini 
fringements, and, of course, does not say whether or not it includes 
any of his work. Other évidence indicates that item 5 in note No. 
3 is to be credited to him. The next witness (Farnham) digested 
less than 400 cases, and, when asked if any of his paragraphs were 
on the list of alleged infringements replied, "None that I know of-" 
While 1' 's is not very positive testimony, we may give it the bene- 
ât of the doubt, and group his 400 cases with Herrick's 7,000; but 
there is nothing to identify them. The next witness testified that he 
had digested 998 cases, and found only 5 paragraphs which he had 
prepared on complainant's list ; but there is no évidence to identify 
those 5 paragraphs. The seventh associate editor testified that he 
digested from 600 to 800 cases; ail, so far as he remembers, from 
complainant's pamphlets. He had not seen the list, and did not 
undertake to say whether or not it contained any of his work. 
Other évidence attributes to him flve instances where the master 
and the court both flnd piracy, and among them are items 8, 9, and 
10 in note No. 3. 

As indicated above, the mère gênerai déniai of any use of com- 
plainant's syllabi, where the deniers are themselves the authors of 
paragraphs which are manifestly piratical, is not suf9ciently per- 
suasive to rebut the prima facie case made out by the complainant. 
The situation of the case, then, is as follows: Nearly 6,000 cases 
published in complainant's pamphlets, with syllabi and fcMotnotes 
protected by copyright, were digested by persons in the employ of 
défendant, who repeatedly and systematically made an uufair use 
of the copyrighted work, in order to save themselves the time and 
labor of original investigation. Thèse unfair users endeavored, so 
far as practicable, to conceal the fact that such unfair use had been 
made; sometimes successfully, sometimes not; and in conséquence 
it is not practicable now to détermine, without évidence which they 
do not oiïer, in which cases an unfair use had been successfully con- 
cealed and in which no unfair use was in fact made. In such a con- 
dition of affairs, where by the misconduct of defendant's employés 
a part of complainant's copyrighted work bas been appropriated 
by défendant, and so mingled with original matter contained in its 
publication that no one except its own employés who did the wrong 
can segregate the pirated from the original matter, and they do not 
make such ségrégation, the whole work, or so much of it as is 
tainted by the workmanship of the unfair users, should be en- 



WEST PUB. CO. V. LAWYERS' CO-OPERATIVE PUB. CO. 773 

joined and accounted for. In the case at bar, therefore, the decree 
of the circuit court is reversed, with costs, and the case remitted 
to the circuit court, with instructions to decree in favor of the 
complainant for an injunction against defendant's Digest for 1892, 
except so much thereof as contains paragraphs digested from the 
advance sheets of the United States suprême court, and from the 
English, Canadian, and other reports referred to in the first part 
of this opinion, and paragraphs taken from syllabi prepared by the 
court, — with the privilège, however, to défendant, if it be so ad- 
vised, to show by compétent proof to the court or master which 
paragraphs in said digest were prepared by its editors Herricli and 
Farnham; with the further privilège of moving on such proof to 
escept such paragraphs from the opération of the injunction. But, 
if défendant should avail of this privilège, the case shall then be 
reopened sufficiently to allow complainant, if it be so advised, to 
adduce additional proofs tending to show any unfair use of com- 
plainant's copyrighted work by said two editors, or either of them. 
The circuit court is further instructed to decree in favor of com- 
plainant for a further accounting in accordance with the conclu- 
sions hereinbefore expressed. 

APPENDIX NOTES. 

NOTE NO. 1. 

Trlple-eolumn Exhibit A, put In évidence by complainant, contains the syllabi 
from each case contained in pamphlet 12 of volume 29, Pacific Reporter, cov- 
ering pages 849-941, except four cases where the syllabi were prepared by the 
court. Arrangea in parallel columns are the corresponding paragraphs from 
defendant's digest. A third column contains syllabi of the same cases so far 
as they had been published in the officiai reports at the time the exhibit was 
put in évidence. The ofBcial reporter presumably worked from the original 
opinions, records, briefs, etc., without seeing complalnant's books or pamphlets. 
The différences between complainant's syllabi and those in the officiai reports 
are most striking. A comparison of complainant's points with those In defend- 
ant's publication glves the foUowing results, every case (except the four where 
syllabi are by the court) being separately considered. 

1, Rimmer v. Blasingame, 29 Pac. 857, présents no Indication of borrowing 
from complalnant's syllabus. 

2. Yost V. Commercial Bank of Santa Ana, 29 Pac. 858. 

Complainant's syllabus States that the court held that a certain certlflcate 
to a chattel mortgage was sufficiently signed, "W. K. J., Secretary," where 
the body of the certiiicate reoited that it [the mortgage] was made to "W. K. J., 
secretary of * * * the mortgagee in said mortgage named." The opinion 
nowheré suggests that the certiflcate recites that the mortgage was made to 
"W. K. J., secretary." It vras in fact made to the bank. The same syllabus be- 
gins a second point with the statement, "Where a note and -mortgage are 
pleaded and set ont in one paragraph of the ans wer," etc. Référence to the opin- 
ion shows that "paragraph" is a mlstake for "défense." 

Both of thèse mistakes appear in defendant's syllabus. 

8. Californla Southern Hôtel v. Callender, 29 Pac. 859. 

Action to recover balance due on a subscription to stock. Query whether It 
was necessary, in order to prove ownership of shares, to show that a stock cer- 
tiflcate had been issued. The court held not, for the reason, as stated in the 
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opinion, that "the company was not bound to issue certiflcate until" subscription 
Ss fully paid. Complainant states this, in an original and somewhat awkwardly 
expressed phrase, thus: "it [the certiflcate] not being due until," etc. 

Defendant's point uses this same form of expression: "as It [the certifl- 
cate] is not dite until," etc. 

4. Wilson V. Oalifornia Central R. Oc, 29 Pac. 861. 

The court held that a failure of a common carrier to deliver the goods carrled 
on demand, even after the transit has ceased and the goods hâve been stored 
at place of consignaient, Is a breach of the carrier's original contract. Com- 
plainant's syUabus whoUy omitted the statement that the transit had ceased. 

Defendant's point, which is a Verbatim reproduction of complainant's, omits 
the same statement. 

The opinion elsewhere discussed the "négligence or fault" of the carrier, uslng 
that phrase repeatedly with the words In the séquence given. In complainant's 
point eovering that part of the opinion the same phrase, "négligence or fault," 
is used. 

In defendant's eorrespondlng point, whlch contains the substance of com- 
plainant's point, wlth its structure inverted, the phrase used Is "fault or négli- 
gence." There Is no apparent reason why a digester direct from the opinion 
fîhould thus transpose the words found thereln, but. If It were sought to change 
' he language of the point, just such a transposition would be natural. 

'i. First Nat. Bank of San Diego v. Falkenhan, 29 Pac. 866. 

Complainant's second point is found Verbatim in defendant's dlgest. It be- 
tsms with the words, "The expression 'walver of protest,' when applied," etc. 
It would hâve been equally natural to begln, "The phrase 'walver of protest,' " 
etc., or "the words 'waiver,' " etc., or "A waiver to protest, when applied." 
That defendant's editor in this partlcular instance happens to use the same 
phrase as complainant does not, of course, prove that he foUowed the original 
syUabus, nor does the fact that the rest of the point is Verbatim, for the words 
found in it are the ordinary stock terms of the law of negotiable paper. But, 
if like Identity of language Is found occurring repeatedly, it becomes a clrcum- 
stance proper to be considered in determining the question at Issue, and the 
more fréquent the Identities the greater the weight to be given to this circum- 
stance. When two men undertake to digest each a hundred opinions, we should 
not be surprised to flnd that In one or two or three Instances they had each 
epitomized an opinion in a half dozen Unes Identical In verbiage. But, If we 
found twenty or thlrty or forty such Instances, we should be likely to thlhk 
it somewhat singular, and, if we found slxty or seventy such instances, would 
probably Incline to the opinion that somethlng else besldes chance had been at 
work. 

6. Fritts T. Camp, 29 Pac. 867. 

The prominent point In this case, with the discussion of whlch the opinion be- 
gins, and which occupies nearly three-fourths of the opinion, is whether the 
suit (to enjoln défendants from dumping mining débris, etc.) was really an 
action to quiet title to real estate. Having held that It was, the court, in a 
dozen Unes, refers to the state constitution, which requlres ail such actions 
to be brought in the county where the land was sltuated, and concludes wlth a 
direction for dismissal, as the court has no jurisdictlon. 

Complainant's point glves the provision of the state constitution, So does de- 
fendant's, but neither of tliem hâve a word to say about the real point lu the 
case. It is, of course, possible that both editors committed the same overslght; 
but eertalnly It is highly improbable, where the oversight was failure to appre- 
ciate what three-fourths of the opinion was concerned with. 

7. Mastick v. Superior Court, 29 Pac. 869. 

Escept for the omission of a statement of the reason of the décision, defend- 
ant's first point is almost a Verbatim copy of complainant's, the main clauses 
being transposed. The question in the case was as to the right of the guardian of 



WEST PUB. CO. V. LAWYERS' CO-OPERATIVE PUB. CO. 775 

a lunatle to recover a will of his ward from the possession of a person to 
whom she had dellvered it. The opinion reads, "Some tlme after such dellvery, 
Mrs. L. beoame incompétent." The time when she was declared insane was 
not at ail materlal, and the court does not refer to It; but complalnant, In Its 
point, Instead of using the accurate phrase, "before she became Incompétent," 
uses the inexact one, "before she was declared insane." 

And defendant's point oontains the same inexact phrase, "before she was de- 
clared Insane." 

7%. Wldber v. Superlor Court of San Joaquln, 29 Pac. 870. 

The flrst point (except for omission of language of a statute) and the second 
point in both works are Verbatim copies, but the second point is also a Ver- 
batim copy from the opinion. 

8. Murray v. Colgan, 29 Pac. 871. 

Whatever slmilarlty there may be la not sufflciently suggestive to be consld- 
ered. 

9. Los Angeles P. & G. R. Co. v. Eumpp, 29 Pac. 872. 

The opinion states that the judge below found that a certain fence would 
cost $100. Both complainant's and defendant's points state this as a flnding 
"that it would cost only $100." Inasmuch as the évidence showed cleai-ly that 
It would cost more than $100, it is not surprising that both editors should bave 
inserted the word "only"; but both of them whoUy omit another point calsed 
and decided In the opinion. 

10. Cowden v. Pacific Coast S. S. Co., 29 Pac. 873. 

Defendant's point (of four Unes) is a Verbatim copy of complalnant'i. 

11. San Bemardino Ry. Co. v. HaVen, 29 Pac. 875. 

Complainant's second point reads: "Where the land through whlch a rlght 
of way is sought to be taken is adapted to cultivation, the increased cost of cul- 
tivating it caused by building the road may be considered in assessing dam- 
ages." Defendant's reads: "The increased cost of eultivating land througb 
whlch a rlght of way is sought to be taken whlch is adapted to cultivation, 
caused by building the road, may be considered in assessing damages." It is dif- 
ficult to see how any one digesting unhampered from the opinion could bave pro- 
duced a statement so involved and awkward as thls. It is apparently a rear- 
rangement of the words of complainant's point In a différent séquence. And, 
strange to say, both editors are again Inexact. The "Increased cost" was not of 
eultivating but of irrigating uncultivated land so as to bring it under cultiva- 
tion. 

12. McCreery v. Wells, 29 Pac. 877. 

The ûrst eight Unes of complainant's first point are found Verbatim In defend- 
ant's. 

13. Long V. Cltizens' Bank, 29 Pac. 878, 

Nearly ail of complainant's first point is found Verbatim In defendant's. It 
appears from the opinion that action was brought on a certificate of deposlt 
issued before incorporation, and signed, as cashier, by the person who after- 
wards became cashier. The défendants were such cashier and the promoter» 
of the bank. The court held that neither the bank nor the promoters were 11a- 
ble, but only the person who signed as cashier. It does not appear from the 
opinion that any of the défendants except the cashier were offieers of the bank. 
The complainant's second point, however, states that It was held that "the pro- 
moters and subséquent offieers,^'' other than the cashier, were not liable; and de- 
fendant's second point makes the same statement, uslng the same phrase, "the 
promoters and subséquent offieers." 
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14. EUis V. Porter, 29 Pac. 879. 

Except for the omission of Its last four Unes, complainant's point Is found 
almost Verbatim in defendant's dlgest. 

15. Taylor v. Buford, 29 Pac. 880. 

Complainant's flrst point is found Verbatim (save for the omission of two un- 
essential words) in defendant's. Defendant's second point Is Verbatim fi'om 
the opinion. 

16. Godbe Pltts Drug Co. v. Allen, 29 Pac. 881. 
Complainant's flrst point is reproduced Verbatim. 

17. Bonnie v. Earll, 29 Pac. 882. 

A point containing nine Unes is reproduced Verbatim by défendant, the same 
words (save in the substitution of "such testimony" for "It") in preclsely the 
same séquence. Moreover, the court, in referring to certain testimony, uses 
the expression, there is "no évidence that" the vyitness was actuated by 111 will. 
ïhis is paraphrased In both complainant's and defendant's point: there is 
"■nothing to show that." 

18. Hershfleld v. Bocky Mountain Bell Tel. Co., 29 Pao. 883. 

Complainant's flrst point is reproduced Verbatim In defendant's flrst point. 
The opinion quotes from a elty charter as follows: "City council shall hâve 
power to license, tax, and regulate * * » street railveays, * ♦ * téléphone 
companies, gas compames, and ail other branches of business," etc. Complain- 
ant's flrst point begins: "The grant In a clty charter authorizing the council 'to 
license, tax, and regulate' téléphone companies 'and ail their branches of busi- 
ness," etc. Défendant reproduces the error. 

19. McBee v. McBee, 29 Pac. 887. 

A suit for divorce on the ground of habituai drunkenness. Defendant's point 
is much shorter than complainant's, but contains some expressions character- 
istic of complainant's and not found in the opinion. The court, epitomizing the 
évidence, says that défendant "only drauk when he happened to corne to town, 
''' * * and then not always to excess." Complainant paraphrases thus, "his 
drinking was mostly when he went to town, * « * and tlien rarely to ex- 
cess," and this clause défendant reproduces Verbatim. 

20. Rader v. Barr, 29 Pac. 889. 

Complainant's point reads: "An appeal will not lie from a Judgment entered 
in a justice's court against défendant by consent." Defendant's reads: "An 
appeal will not lie from a Judgment entered by consent against défendant in a 
justice's court," Both contaln uuneeessary words; a perusal of the opinion 
shows that the circumstance that judgment was in a justice's court was wholly 
immaterial. 

21. Sears v. Martin, 29 Pac. 890. 

The simllarities are not especially suggestive. 

22. House v. Fowle, 29 Pac. 890. 

Complainant's flrst two points are reproduced Verbatim by defendaut. The 
same is true of the third, except that "deceased husbaud" appears iustead of 
"décèdent." The opinion and statement of facts (whieh is by the court) set forth 
that the widow "did not give any Intimation that she intended" to claim dower; 
and agaln, "at no tlme gave any intimation that," etc. This is paraphrased lu 
both complainant's and defendant's third point, "did not intimate her inten- 

ti: -." - 

23. Johnston v. Letson, 29 Pac. 898. 

Except for a statement of the provisions of a statute, defendant's point re- 
produces complainant's point Verbatim. 
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24. Touree v. Territory, 29 Pae. 894. 

There is great similarity between the flrat points of both parties. In the sec- 
ond point botli edltors hâve Inserted an unnecessary word not found in the 
opinion. Inasmuch as one object of both Is to malie thelr points as brief as pos- 
sible, this circumstance is suggestive. The language of the opinion is: "He 
[défendant] said he was arrested down there for robbing the government, and 
said it cost a good deal of money to get out of it." Both editors paraphrase 
the latter part of the sentence thus: "it cost Mm a good deal of money to get 
out of it" 

25. Board of Commissioners v. Burns, 29 Pac. 895. 

The opinion is a very long one, and there is no especially suggestive similarity 
between the poiijts. 

26. Bohm's Estate v. HofCer, 29 Pac. 905. 

This opinion is very short, and there is no suggestive similarity between the 
points. 

27. Wyatt v. Larimer & W. Irr. Oo., 29 Pac. 906. 
Defendant's points are manifestly taken direct from the opinion. 

28. Colorado Soap Co. v. Burns, 29 Pac. 915. 

There is more différence than usual in the language uaed. 

29. Jessup v. Whitehead, 29 Pac. 916. 

The resemblances are not especially suggestive. 

30. Goard v. Gunn, 29 Pac. 918. 

The resemblances are not especially suggestive. 

31. Bush V. Koll, 29 Pac. 919. 

The opinion is 10 columns long. The two editors produced each but a single 
point, less than 10 Unes long, identical in concept and structure, and nearly 

Verbatim. 

32. Smith v. People, 29 Pac. 924. 

The opinion quotes a provision of statute that actions to détermine Interests 
in land "shall be tried in the oounty in wMch the subject of the action or some 
part thereof, is situated." Both editors give this "shall be tried In the county 
in whioh the land or some part thereof, is situated." 

33. Wagner v. Law, 29 Pac. 927. 

Motion to modify a judgment was denied, as the court says, "on the ground 
that the question upon which this court affirmed the décision of the superior 
court Was raised for the iirst time in this court and was not suggested, raised, 
or argued in the superior court." Both editors paraphrase this, in identical 
language, thus: "On the ground that the ruling question was not raised in 
the court belôw." 

34. Brown v. Winehill, 29 Pac. 927. 

The question was as to propriety of allowing an item pald for stenographer's 
minutes, as part of the costs of appeal. Both editors use the expression, "on 
reversai of the judgment on appeal." A perusal of the opinion shows that the 
circumstance that judgment was reversed was immaterial. 

35. Fransjoli v. Brue, 29 Pac. 928. 

Complalnant's first point, except its first two Unes, Is reproduced Verbatim; 
so is greater part of the second point. Referring to the admissibility of a 
certain written Instrument, the opinion says: "There migbt hâve been such 
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conditions surrounding tlie mailing of the contract • * • as would hâve 
justàfled the admission of suoh writing in évidence, e-wew although,when eon- 
strued alone, it oould only be interpreted as oontended for by the appellant." 
In paraphrasing this, both editors use the same expression, "etje» if, loohing 
at the instrument alone," it would, etc. 

36. Tustin v. McFarland, 29 Pae. 929. 

The resemblances are not especially suggestive. 

37. Lacy v. North Olympia Land Ce, 29 Pac. 929. 
The resemblances are not especially suggestive. 

38. Scoland v. Scoland, 29 Pac. 930. 

The opinion says, "Motion for a nonsuit was made at the close of plaln- 
tiîf's testimony." In hls fourth point, complalnant's editor states that the mo- 
tion to dismiss was made "after the close of plaintifE's testimony." A change 
of no particular Importance, but défendant' s fourth point, whlch reproduces 
complalnant's Verbatim, shows the same change 

39. White V. Johnson, 29 Pac. 932. 

There are no suggestive resemblances In thls case. Defendant's points 
seem to be talien direct from the opinion. 

40. Demattos v. New Whatcom, 29 Pac. 933. 

There is nothing In defendant's points to Indicate any resort to complaln- 
ant's. 

41. Tacoma Lumber Co. v. Wolff, 29 Pac. 936. 

Defendant's point is an Inversion of complalnant's, the same words being 
used. 

42. Chapin v. Bokee, 29 Pac. 936. 

Defendant's points seem to be taken direct from the opinion. 

43. Stlmson Mlll Co. v. Board of Harbor, 29 Pac. 938. 

Hère again both editors, although it Is their object to condense, hâve lugged 
in an unnecessary Word; and that, too. In a sentence whlch purports to give 
the provision of a clause of the state constitution. The opinion shows that 
the question was "as to the jurisdiction of the board to establish harbor 
Unes in navigable waters in front of a town, as distinguished from a city" 
under article 15 of the constitution. No other phrase than "navigable waters 
in front of" is used in the opinion. But complalnant's point states that the 
constitution provides for "commissloners to establish harbor Unes In navigable 
waters îying in front of cities." And défendant uses the same phrase, Verbatim. 

44. State V. Womack, 29 Pac. 939. 

Complainant's flrst point reads: "An indictment for consplrlng to brlbe a 
member of the board of éducation charged that défendant dld 'then and there 
conspire together to tempt, seduce, bribe, and cornipt sald' member, 'by then 
and there ofCering to pay' him $5,000, 'ail of which' défendants 'dld knd per- 
formed to uniawfuUy and corruptly Induce, influence, and brlbe sald' mem- 
ber. Belâ, that • * * the indictment charged the commission of a crime." 
The indictment, as set forth in the opinion, lised the name of the person bribed 
wherever the words "sald member" or "him" are used In the above point. 

Defendant's point reads: 

"An indictment for an attempt to brlbe an executive offlcer charging that 
the défendants dld 'then and there conspire together to tempt, seduce, bribe 
and corrupt' sald member 'by then and there offering to pay' him $5,000, 'ail 
of whioh défendants did and performed to unlawfuUy and corruptly induce. 
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Influence, and bribe said' member.-^ufflclently charges that the money waa 
offered." 

Neither the word "offleer" nor the word "member" Is used In the indictment. 

The above seems to sustaln complalnant's contention as to thls point, namely, 
that defendant's éditer, undertaliing to paraphrase complainant's point, found, 
by référence to the bribery statute, which is quoted in the opinion, a désigna- 
tion eonvenient to use in such paraphrase, viz. "executive officcr"; that either 
because his worli was interrupted, or from some other cause, he neglected to 
stick to this new désignation, and has ineautiously returned to the complain- 
ant's word "member." Thus, the very effort to conceal a resort to complain- 
ant's point has made that fact more manifest. It would eertainly seem that 
a person who consulted the opinion alone would bave been consistent, and 
used the same désignation throughout the point 

NOTE NO. 2. 

The second so-called Triple Column Exhibit B Includes ail the cases con- 
secutively reported in volume 31 of the Northeastern Reporter, published by 
the plaintiffs, from page 385 to page 655. It covers Nos. 5, 6, and 7 of the 
pamphlets In which this Reporter is first Issued, and which were used by de- 
fendant's editors. Whether the worli on ail thèse cases was done by a single 
one of defendant's editors or not is uncertain. Every one of the cases in this 
exhibit (except flve or six in which the headnote Is by the court) bave been 
examined, and the "points" published in defendant's digest compared with the 
opinion and headnotes first published In the Northeastern Reporter, the booli 
used being the bound volume in the law library. It would unnecessarily ex- 
pand this note to refer to every such case. Generally speaking, there is 
about the same proportion of cases where complainant's points are reproduced 
Verbatim in defendant's digest, and about the same proportion of Changes in 
structure of the sentences. Those cases which show somethlng more than 
mère identity of language are herelnafter noted. 

1. McCarthy v. Foster, 31 N. E. 385. 

Action against lessor by lessee's employé for Injuries caused by the fall of an 
elevator. Défense, contributory négligence. The complainant's point states 
that notices bad been posted prohibiting ail persons "from passing up and 
down in the elevator"; also, that plaintifl "entered and started it." In both 
particulars defendant's point conforms closely. The opinion, however, shows 
that it was not the cage or box elevator into which one enters, but a mère 
moving platform. The notices forbade passing up or down upon it, and the 
court, in an opinion one column long, uses the phrase "upon the elevator" ten 
tlmes. Neither complalnant's nor defendant's points refer at ail to the equal- 
ly important point also made in the opinion, that it made no différence, as 
against the lessor, that, owing to the piUng of merchandise in the shaft, plain- 
tiff, whose duty It was to start it, could not start it except by going upon it 
to handle certain ropes. 

2. In re Smith, 31 N. E. 887. 

Complainant's point contains 24 Unes. It Indicates that the point decided 
was that certain stocks and securities, held in trust for a married woman under 
the will of her father,— such married woman being dead, leaving no issue 
nor father nor mother, nor nephews nor nièces, — would go to her sole surviv- 
ing brother, except $5,000 to her husband, under a statute cited. Defendant's 
point resembles complainant's very closely, although It Is shorter, words and 
phrases being eliminated. It states the point as does complainant's. 

The opinion is quite short,— only one column,— and It states the real point at 
issue so plainly that It is difflcult to see how any one could mistake it. The 
married woman, daughter of the flrst décèdent, had made a will leaving ail 
her property to her husband; and the court held that she had no power of dis- 
position by her own will over the Personal property into which, in conformity 
with the provisions of his will, the original testator's real estate had been 
converted. Neither complainant's nor defendant's point gives the slightest in- 
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tlmatîon that the daughter had herself made a will, nor what was the real 
question dedded. 

3. Traders' Ins. Co. v. Race, 31 N. E. 392. 

Oomplainant's point reads: "A court of equity will not hold a policy vold 
because the premises hâve become vacant, contrary to a condition in tlie policy, 
when the évidence whoUy fails to show that the building would not have^ been 
burned precisely as it was if it had been occupied." Except for the omission 
of the Word "wholly," défendant reproduces this point Verbatim. It is sug- 
gestive that both editors should hâve used the précise font] ,of expression 
italicized above when paraphrasing the opinion, whieh says tbat appellants 
must prove, not merely that the premises were vacant at the time, "but that 
such vacancy or unoocupanoy contributed in some degree to the causmg of 
that fire, or the prévention of Its extinguishment." 

4. Chicago & A. R. R. v. Fisher, 31 N. E. 406. 

Complalnant's point reads: "In an action against a railroad company for in- 
juries to a passenger rlding on the platform of a car, an instruction that the 
plalntiffi as a passenger was not required to exercise extraordinary eare, or 
manifest the highest degree of prudence, is not obnoxious to the objection that 
it relieves the plaintifif of the duty of exercising eare proportioned to his extra- 
hazardoua position." Defendant's point is a Verbatim reproduction, except 
that "proportioned" Is changed to "proportlonal," and the words "to avoid in- 
jury" are inserted. The reporter glves a brief statement of facts, not by the 
court, whieh is covered by copyright, and whlch contains the text of the in- 
struction. Evidently defendant's editor took his statement of the instruction 
from one or other of the copyrlghted sources, for the opinion only paraphrases 
the instruction, and gives it thus: " * ♦ he was not required by law to ex- 
ercise extraordinary or the highest degree of eare;" there is nothing in the 
opinion to suggest the words "manifest" or "prudence," whieh are found in 
the points of both sides. Moreover, complalnant's editor was Inexact in the 
other italicized passage, whieh défendant evidently copied, for the phrase the 
court used was, "eare proportioned to the apparent danger of the sitiiation." 

5. Wlsconsln Central R. Co. v. Ross, SI N. B. 412. 

Where the opinion says It is not pretended the trustées were appointed by 
or " aoting under any order of court," complalnant's editor writes, " acting un- 
der the order of any court"; and defendant's editor does likewise. 

6. Matson v. AUey, 31 N. B. 419. 

Complalnant's point reads: "A judgment note of a corporation, executed 
by its président and secretary, is valid as a note where no attempt is made 
to confess judgment on it." Defendant's point is nearly Verbatim, preserving 
the italicized clause. But such clause is entlrely superfluous, for the opinion 
expressly says that it Is unnecessary to consider that feature of the notes, 
namely, the power of attorney to confess judgment. 

7. Chicago Attachment Co. v. Davis S. M. Co., 31 N. E. 438. 

The opinion contains a quotatlon from the Illinois statute of frauds contain- 
ing this clause, " unless such oontract or some mémorandum or note thereof, 
shall be in writing." Undertaking to give the same quotation in his first 
point, complalnant's editor writes, "some note or mémorandum," and de- 
fendant's editor makes the very same transposition. 

8. City of BufCalo v. Chadeayne, 31 N. E. 443. 

The question in the case was as to defendant's right to erect wooden build- 
ings within certain limits, where license or permission had been given by the 
common council. Oomplainant's point contains the expression, "buildings \t\ 
existence and erected by such permission." An inexact and awkward form of 
expression, the more nàtural préposition to use being "with" or "under"; but 
defendant's editor uses the Identlcal expression in his point. The opinion at 
least a dozen times speak of the building as erected " with the permission." 
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9. Oudahy v. Ehinehardt, SI N. E. 444. 

The opinloii states as one of the grounds of décision that counsel on the argu- 
ment was advised "that it would be presumed that the reversai was on the 
law only." There was no reason why thls clause shonld be paraphrased when 
Incorporated in the point, unless It mlght be condensed thereby. Oomplain- 
ant's editor, however, without effecting any condensation, paraphrases It thus: 
"that the reversai would be presumed to be on the law only." And defendant'a 
editor paraphrases it Iniprecisely the same worda. 

10. Read v. Patterson, 81 N. H. 445. 

An important question in the case was declded by the drcumstance that tes- 
tator died and bis will was probated, bef ore section 1848 of the Code of Civil 
Procédure " went into effeet,'" or " took effect," which is the language of the 
opinion. Complainant's editor says, "bef ore the Code was enacted," which is 
quite a différent tblng, and defendant'a point la inexact In precisely ^e same 
way. 

U. Campbell v. Forgy, 31 N. B. 454. 

The opinion quotes a statute which makes It the dnty of the viewers " to to- 
cate and mark the highway on the best ground." Complainant's point quotes 
this, " lay out and mark," and défendant does likewise. 

12. Clark v. Clark, 31 N. E. 461. 

The opinion states that under the provisions of a certain statnte "the husband, 
at the death of the wife, takes one-third in fee of the land," etc. Complain- 
ant's editor paraphrases this, " one-third of the fee," and defendant's editor does 
likewise. 

18. Balt. & O. B. R. v. Brant, 31 N. B. 464. 

The opinion reads, "Where the person or Indlvldual served résides wlthln Mb 
count'y, or, like conduoiors on railroads, is constantly passing through it, the 
presumption," etc. Complainant got into his point the expression " conductors 
of railroads" which is not only an inexact quotation from the opinion, but in- 
correct as well, since the persons referred to certainly are not conductors "ôt 
railroads." Defendant's point has the very same Inaccurate statement. 

14. Board of Commissioners v. Newlin, 31 N. B. 465. 

The opinion of the court reads: "The court [below] dld rlght In permlttlng 
appellees to introduce in évidence the certijicate and estimâtes of the engineer." 
Complainant's editor transposes the italicized words into " estimâtes and cer- 
tijicate" and, where the opinion says " the contract provided for " acceptance 
by the engineer, the headnote reads, "the contract required " such acceptance. 
Defendant's editor makes precisely the same changes. 

16. Bright t. Bright, 31 N. B. 470. 

The language in the points is very slmilar. Complainant's point contalns 
the statement that défendant "furnished his son the money with which to pur- 
chase the land." The opinion does not warrant such a statement; but defend- 
ant's point contalns the same statement, in identioally the same words. 

16. Bier v. JefCersonville, etc., B. Co., 31 N. B. 471. 

Both complainant's and defendant's points omit any référence to the holding 
of the opinion that complaint was bad on demurrer because it contained no 
averment that appellant was hlmself without fault. This was made quite 
prominent in the opinion, being discussed in a separate paragraph. 

17. Weigold v. Prass, 31 N. B. 472. 

The opinion says: "When défendant appears and Joins Issue under whleb 
he can make a défense, there is no necessity of the plaiutiff making proof of de- 
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fendant's possession. Such proof is dispensed wlth by ♦ * * section 1056." 
Oomplainant's point glves as the language of the statute, "defend&nt makes dé- 
fense." The défendant quotes the statute in the same language. 

18. Cross V. State, 31 N. B. 473. 

ïhe opinion reads, "The objection that," etc. "* • • Is • • * of a tech 
nical character, for whioh we are forbidden by statute to reverse ajudgment." 

Defendant's point Is a Verbatim reproduction of conoplalnant's, and both be- 
gin, " It is no ground for a new trial," etc. 

19. Abell V. Prairie City Townshlp, 31 N. B. 477. 

The opinion reads, "Section 7 requires the claimant to présent a wrltten re- 
port to the townshlp trustée, showlng under oath" the number of sheep killed, 
etc. 

Oomplainant's edltor paraphrases thus, "Provides that the claimant must 
make a report In writlng," etc. Défendant uses precisely the same paraphrase, 
omlttlng the word "must." 

20. HoUis V. Weston, 31 N. B. 483. 

Defendant's point is practlcally a Verbatim reproduction of complalnant's, 
and both contaln the words "for another," -which are superfluous, and not found 
In the opinion. 

21. People V. Stone, 31 N. B. 502. 

The opinion beglns, "Thls was an application for a judgment agalnst certain 
lands • * * for a deUnquent assessment," etc. 

Oomplainant's and defendant's editors both state that the Judgment waa for 
" délinquant taxes" 

22. Jaseph v. People's Savings Bank, 31 N. E. 524. 

The opinion reads, "Plaintlff was entltled to judgment on the note, although 
it f ailed to establish its right to a foreclosure." 

Oomplainant's edltor paraphrases thus, "to establish hls rights under such 
mortgage"; and defendant's edltor uses the same paraphrase. 

23. Frazier v. Myer, 31 N. E. 536. 

A question as to the right to malntain gâtes. The foUowlng quotatlons are 

found in the opinion: " allégations that • * » gâtes had been placed 

across the way at each terminus thereof "; " the facts pleaded show that 

the way is to be closed by gâtes to be opened only for the purpose," etc.; " 

private way protected by gâtes"; " a way closed by gâtes conveniently ar- 
rangea for opening when necessary." There is no intimation anywhere in the 

opinion that thèse were swinging gâtes. Oomplainant's point reads " the 

way with gâtes swung at either end," and defendant's point aJso uses the words 
" gâtes swung at either end." 

24. Bement v. Olaybrook, 31 N. E. 556. 

Question as to a contract for the sale of standing timber, and évidence ad- 
missible to show understandlng of the parties as to the meanlng of the words 
"large trees," such évidence being found In a description of the character of 
trees already removed under the contract. Both editors omit the Important 
clreumstance that the trees were not only eut and removed, but were also paid 
for and payment accepted, thus showing a meeting of the minds of the parties. 

25. Brown v. Trexler, 31 N. E. 572. 

Oomplainant's point contains the words " def ects in the record and assign- 
ment of errors," but no question as to the record was ralsed in the case. De- 
fendant's point, however, contains the same words. 
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26. Eussell v. Wellington, 31 N. E. 630. 

The opinion uses the natural expression, "élection may be held," and some- 
tlmes, "élection may be had." 

Complainant's point follows the opinion, using the phrase, "the élection may 
be held." The- point consista of eight lines, and defendant's editor has fol- 
lowed it closely in structure and language. He seems, however, to hâve felt 
the necessity for changing some of the words, and has done so, with the re- 
suit that he uses the expression, " the élection may be mode." 

27. Pye v. Faxon, 31 N. B. 640. 

The opinion reads, "Damages sustained by the plalntiff In conséquence of 
some of her lodgers leaving her house." 

Complainant uses the extremely awkward paraphrase, "relinquishlng their 
rooms"; and defendant's editor employa the same phrase. 

28. Commonwealth v. SuUlvan, 31 N. E. 647. 

Complainant's point reads: "On a trial for illegally keeplng Uquor for sale, 
évidence that while défendant was standing behind the bar on his promises 
some one in an outer room shouted, apparently in his hearing, that the ofll- 
cers were eoming, and that then défendant selzed a bottle of whiskey, took it 
into the cellar, and destroyed It, is admissible In connection wlth other évi- 
dence showing defendant's guUt." 

Defendant's point reads: "On a trial for illegally keeping intoxlcaling Uq- 
uors for sale, évidence that while défendant was behind his bar some one in 
an outer room shouted, appaxently in his hearing, that the offlcers were oom- 
Ing, and that défendant then seized a bottle of whisky, took it out of the room 
and destroyed it, is admissible in connection wlth other évidence tendlng to 
show defendant's gullt." 

Neither complainant's nor defendant's editor got thèse dramatic incidents of 
standing "behind the bar" and of "some one shouting from another room" 
from the opinion; for ail the opinion says on that point Is, "While défendant 
is not bound by what was said by a Etranger found on the premises, a remark 
made, apparently In his hearing. In référence to the approach of the otficers, 
and his conduct in Immediately grabbing a bottle of whisky and carrying it 
from the barroom and breaking It, may be considered," etc. 

NOTE NO. 3. 

Double Oolumn Exhibit and 00 (two volumes), volume 19, Southwestem 
Reporter. A f ew illustrative cases are hère given: 

1. Woodruff V. Eurêka Springs, 19 S. W. 15. 

Complainant's syllabus reads: "Land whlch adjoins a clty, and has llttle 
value for rural uses, but has great value for prospective urban purposes, may 
be properly annexed to such city." Defendant's point adopta the original ex- 
pressions, "rural purposes" and "urban purposes," where the opinion In several 
places reads "country uses," "clty uses," but does not contain eîther of the 
words "rural" or "urban." 

2. House V. Phelan, 19 S. W. 140. 

Complainant's point states the substance of a section of the constitution 
whlch is nowhere found in the opinion, but which is found in a copyrighted 
footnote of the défendant. Défendant copies this statement, and both editors 
err in stating the point decided by the court. 

3. O'Connor v. Smith, 19 S. W. 168. 

Complainant's point refers to a delay caused by the Company in falllng to 
hâve a survey maide for work, défendant paraphrasing this as "a delay caused 
by the faUure of the company's engineer to hâve the necessary surveys made." 
There is nothing In the opinion about any surveys. The delayed matter is 
three times deslgnated as "cross-sectioning." 
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4. Richardson v. Pavell, 19 S. W. 262. 

Both editors, In stating the ground upon which the court found an estoppel, 
omit the statement that the deed of défendant through which plaintiff claimed 
title was one "with a gênerai covenant of warranty," which was the sole 
ground of the décision. 

5. McFadden v. Schill, 19 S. W. 368. 

Both editors omit the material statement that one of the two défendants 
sued in trespass was not only to "do the grading," but also "procure right of 
way." 

6. Hudglns V. Leggett, 19 S. W. 387. 

Both editors state that the appeal was from an order. It was, in fact, from 
a decree. 

7. Gunter t. City of Fayetteville, 19 S. W. 577. 

Complaihant's point reads: "No part of a specifled territory can be an- 
nexed to a city wlthout a public notice of the hearing, as prescrlbed, etc., even 
though a majority of the property holders of such territory voluntarily appear 
at the hearing and consent to the annexation." Defendanfs point para- 
phrases: "Although a majority of the property holders in the territory to be 
annexed appear on the date flxed for a hearing and œnsent to the annexation." 

It appears from the opinion that the fact was that a majority of the prop- 
erty holders appeared and "eontested" the application for the annexation. 

8. Bowman v. Branson, 19 S. W. 634. 

Both editors fall Into a common error in stating that certain notes would 
"not be due at the Unie of the trial," where the opinion reads that the notes 
" would not hâve become due when the suit was instituted." 

9. State V. Ulrich, 19 S. W. 656. 

Complainant's point reads, "On a trial for bigamy, the person whom the In- 
dictment charges to be defendanfs lawful wife is incompétent, without de- 
fendanfs consent, to testify against him." Defendanfs point is nearly Ver- 
batim, and copies the phrase "without his consent," although it appears from 
the opinion that it was not a matter of consent at ail, but that the rule was 
one based upon public policy, and nowhere intimâtes that defendanfs con- 
sent would hâve made the wife a compétent witness. 

10. Michon v. Ayalla, 19 S. W. 878. 

Complainant's point reads: "A deed conveylng the grantor's right, title, and 
interest to an undivided part of certain land conveys her entire interest in 
such land." The defendanfs point reads: "The deed of ail the grantor's 
right, title, and interest to an undivided half of a tract conveys the grantor's 
entire interest in the tract." 

It is perhaps needless to say that no such absurd proposition is found In the 
opinion. 



DADIRRIAN v. GULLIAN et al. 

(Circuit Court, D. New Jersey. March 8, 1897.) 

1. Tkadb-Mahks— Effkct of Injunction. 

An injunction forbidding the menibers of a partnership, chargea with in- 
frjnging a trade-marl^, from preparlng, putting up, selling, or offering for 
sale the article in question under the trade-marli in question, makes it a 
contempt for them to do thèse acts, not only in their own behalf, but as 
agents or servants of others, who attempt to carry on the infringing busi- 
ness. 
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3. Injxtnctiok— Agents and Sebvants op Défendants. 

An InjunctiOQ forbidding the défendants and thelr "agents, servants," 
etc., from dolng specified aets, binds the agents only while acting as such 
for the défendants, and not In their personal capacity after they hâve ceased 
to be défendants' agents or servants, or hâve become agents or servants 
of some one else. 

Frédéric H. Betts and Wm. B. Whitney, for complainant. 

Louis C. Raegener, for Senekerim. 

Samuel A. Besson, for Otto D. Heisenbuttel. 

Albert Gullian, pro se. 

John J. Hoppin, for Eva and Reuben Gullian. 

KIEKPATEICK, District Judge. This suit was brought for the 
infringement of the complainant's trade-mark "Matzoon," and was be- 
gun in June, 1894, against Mugerditch Gullian, Albert Gullian, and 
Otto Heisenbuttel, doing business as M. Gullian & Co., in this district, 
and such proceedings were had that on October 11, 1895, a perpétuai 
injunction was issued ont of this court and duly served upon the said 
défendants. The writ was in the usual form, commanding the said 
défendants, their and every of their "attorneys, agents, clerks, and 
servants, to desist from preparing, putting up, selling, oflering or ad- 
yertising for sale, any médicinal beverage made from fermented milk 
or any similar article under the name of llatzoon.' " It appears that 
after the service of the above injunction the sale of fermented milk by 
the défendants under the name of "Matzoon" was discontinued, but for 
a while the same article wçis put upon the market as "Lebben." Varions 
changes took place in the ownership of the business, so that in Decem- 
ber, 1896, Senekerim Gullian, the son of Mugerditch, who it is alleged 
was at the time of the granting of the injunction in this suit an agent 
of M. Gullian & Co. in California, began the manufacture and sale of 
fermented milk under the prohibited name of "Matzoon." In this 
manufacture and sale it is alleged he was assisted and encouraged by 
Mugerditch Gullian, Albert Gullian, and Otto Heisenbuttel, the de- 
fendants in the suit, as well as by Reuben Gullian, Lazarus Gullian, 
his brothers (who were also servants of M. Gullian & Co.), and by 
Taquhy, his wife, and Béatrice Gullian, his infant sister. The péti- 
tion now flled asks that an attachment for contempt issue against ail 
the persons above named for disobedience of the injunction order of 
October 11, 1893. 

It will be bbserved that thèse persons may be separated into two 
distinct classes, viz. those who were parties to the suit, and those who 
were merely the servants, agents, or employés of the parties. There 
can be no question that those who were parties to the suit were not 
only bound by the injunction order to desist from preparing, putting 
up, selling, offering or advertising for sale, any médicinal beverage 
made from fermented milk under the name of '^Matzoon," but also 
from in any way, as servants or agents of others, aiding, assisting, 
or encouraging them to do the forbidden acts. For failure to obey 
the court's order in either respect they render themselves liable to the 
penalties of contempt. Stahl v. Ertel, 62 Fed. 920. So that as to 
Mugerditch Gullian, Albert Gullian, and Otto Heisenbuttel there is 
presented for the considération of the court merely a question of fact, 
79 F.— 50 
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— did they or either of them do the forbidden act, or aid, assist, or en- 
courage aiiother to do so? 

1. As to Mugerditch Gullian. It appears from the verifled pétition 
and affidavit annexed, and it is not denied in the answering affldavit 
of Mugerditch Gullian, that he has aided, assisted, and encouraged 
Senekerim Gullian in the manufacture and préparation for sale of 
"Matzoon." He has assisted by packing in boxes bottles labeled 
"Matzoon," and in loading them when packed in a delivery wagon. 
Thèse acts axe in contravention of the order of the court, and for them 
he must be adjudged guilty of a contempt. Having made this conclu- 
sion upon the facts, it is unnecessary for the court to détermine the 
questions raised as to his liability for the acts of his infant daughter 
Béatrice. 

2. As to Albert Gullian. I am satisfied, after reading the afS^ 
davits annexed to the pétition and that of Albert Gullian, that he, too, 
aided, assisted, and encouraged Senekerim Gullian in the sale of 
"Matzoon," and thereby Tiolated the letter and spirit of the court's 
order. His duty as a défendant in the suit was clear, and his service, 
though, as he says, without compensation, in assisting to pack bot- 
tles, load them upon the wagon, driving the wagon about with the sign 
"Matzoon" painted upon its side, and so advertising the sale of the pro- 
hibited article, renders him guilty of disobedience to the court's order, 
and liable to punishment for contempt. 

3. As to Otto Heisenbuttel. The évidence presented by the pétition 
and annexed affîdavits, tending to show aid or assistance rendered by 
this défendant to Senekerim Gullian in thé conduct of his business, 
is vague and uncertain. He is said to hâve called several times at 
the Gullian house, to hâve followed petitioner's witness upon the 
Street, and to hâve accosted her, but the aifidavits do not disclose any 
overt act. Coupled with his déniai of ail interest in the business of 
Senekerim, and his explanation of the cause of his visita to the 
Gullian family, the court is unable to conclude that he has in any way 
violated the order of the court. As to him the rule should be dis- 
charged. 

I come now to the considération of the case as against Senekerim 
Gullian, Eeuben Gullian, and Lazarus Gullian, who were the servants 
or agents of M. Gullian & Co., the défendants in the suit. I am clear- 
ly of the opinion that the only persons who can be attached for con- 
tempt in disobeying an injunction order are the parties to the suit in 
which the order is granted, and those who, being their servants, 
agents, or employés, with knowledge of the injunction, aid and assist 
the défendants in disobeying its commands. The writ is directed 
specifically to the défendants in the suit, and then generally, without 
naming them, to their servants, agents, and employés. The object 
of this generalization is to prevent the défendants from doing by 
others that which the court has forbidden them to do personally; from 
accomplishing indirectly a resuit prohibited by the court. The fuU 
effect of the order is that the défendant shall not do the unlawful act 
himself, neither shall his agent, servant, or employé do it for him, 
nor shall the défendant do it as the agent, servant, or employé of an- 
other. Potter v. Muller, 1 Bond, 601, Fed. Cas. No. 11,333. There 
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is no restraint laid upon the agent, servant, or employé personally, but 
merely as the agent, servant, or employé of the enjoined défendant. 
Slater v. Merritt, 75 'N. Y. 268; Wellesley v. Mornington, 11 Beav. 181. 
Notwithstanding the injunction and notice of it, he, upon ceasing to 
be the agent, servant, or employé of the défendant, is free to aet for 
himself in the protection of his own rights and the prosecution of his 
own interests, even though it involve his doing the very thing prohibit- 
ed his former master. Mexican Ore Co. v. Mexican Guadalupe Mining 
Co., 47 Fed. 356. He may avoid obédience to a mandatory injunc- 
tion by actually ceasing to be an employé of the company (Toledo, 
A. A. & K M. Ey. Co. t. Pennsylvania Co., 54 Ped. 743) ; and he may 
enter the service of another master a Etranger to the suit, and be as 
free as he from obligation to obey the court's decree (People v. Kandall, 
73 N. Y. 416; Slater t. Merritt, 75 îf. Y. 268). The bottles with the 
prohibited trade-mark "Mr.tzoon" bear upon their labels the name of 
"S. Gullian" as proprietor, and the answering affidavit of Senekerim 
GruUian sets out that he is the sole owner of the business of manuf ac- 
turing and selling "Matzoon," and that he carries it on for his own 
beneflt alone. That but little capital is required, and that Senekerim 
has heretofore conducted a similar business in Califomia, give crédit 
to his assertion. The facts set out in the pétition, and not denied, 
that Senekerim is living in the same house with his father, and that 
he is assisted by his brothers, and that the place of business (his home) 
is the same as that heretofore used by his father for the same purpose, 
are suspicions circumstances, but not sufiScient to warrant the court 
in coming to the conclusion that the business of preparing, putting up, 
and selling "Matzoon" is being conducted for the beneflt of any of the 
défendants in this suit, or for any other person than the ostensible 
owner, Senekerim Gullian. With thèse views of the rights and duties 
of servants, agents, and employés who may be included in any injunc- 
tion order, and the want of proof that "Matzoon" is being manufac- 
tured and sold for any of the défendants in this suit, I am of the opin- 
ion that the rule to show cause why Senekerim Gullian, Eeuben 
Gullian, Lazarus Gullian, Taquhy Gullian, and Béatrice Gullian 
should not be attached for contempt must be discharged. 
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(Circuit Court, D. Massachusetts. March 31, 1897.) 

Design Patents— Interprétation of Claim— Dbawings and Description. 
A clalm reading, "In a design for a carpet, the body, A, substantlally as 
sliown," refers to the description as well as the drawing. 
Same — Interprétation of Dka-wjngs — Shades. 

Black and white drawings lllustrating the designs in a design patent are 
to be considered as forms, into which may be fllled a great variety of ar- 
rangements or effects of color or shades, without affecting the patented de- 
sign. 
Same— Dhawings of Designs. 

The essentials of a design are what cannât be changea wlthout destroying 
its characteristic appearance; and, where shafling shown In the drawings 
may be reversed or removed wlthout such efCect, it must be considered as 
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but one of many permlssible ways of treatlng the design, and ttierefore 
as an unneeessary addition to the eonventional bladi and whlte outline 
drawlng, whlcli neither restricts nor enlarges the scope of the design. 

4. Same — InfringbmkjSt. 

A design which imitâtes the figures of a patented design in their charac- 
teristic and important features, and produces the same gênerai appear- 
ance, Inf ringes, though the imitative figures are much smaller than those of 
the patent. 

5. Samb — Dbsigns fob Carpets. 

The Neil patent, No. 24,021, for a design for a carpet body, construed, 
and Tield infringed. 

This was a suit in equity by Matthew J. Whittall against the 
Lowell Manufacturing Company for alleged infringement of a pat- 
ent for a design for carpets. 

Louis W. Southgate, for complainant. 
Witter & Kenyon, for défendant. 

BROWN, District Judge. This suit in equity îs for infringement 
of design patent No. 24,021, to John B. Nell, dated Pebruary 12, 
1895, for a design for carpets. It involves only the flrst claim, for 
a carpet body, and prays for an injunction and accounting and 
other relief incident to patent cases. The défense is noninfringe- 
ment. 

It is apparent from the évidence as to the origin of défendant'» 
design, as well as from the exhibits and testimony relative thereto, 
that the designer of the défendant corporation, having before him a 
sample of carpet embodying substantially the complainant's pat- 
ented design, undertook to produce a design closely resembling the 
complainant's, and that the défendant has produced and sold car- 
pets substantially similar in appearance to those mànufactured by 
complainant under the Neil patent. The defendant's witnesses 
admit imitation in respect to color and arrangement of shades, 
which is otherwise well proven; but the défendant claims that it 
has confined its imitation within lawful limits, and has adopted a 
configuration essentially différent in détail and in gênerai appear- 
ance from the Neil design, and that its carpets display not' the com- 
plainant's design, but a design made under the protection of de- 
sign patent No. 24,730, dated October 1, 1895, granted to E. Gr. Sauer, 
subséquent to the date of the Neil patent. The complainant con- 
tends that the Neil design primarily embodies a carpet of three 
shades: First, a plain background or groundwork of one shade; 
second, sharp division lines outlining the connected scrolls and 
ornamental work; third, a différent shade forming the body or 
filling of the connected scrolls and ornamental work; and that it is 
"broadly new to design a carpet with a séries of sharply outlined 
connected scrolls having sharply outlined ornamental work sur- 
rounding the same, said outlined scrolls and ornamental work hav- 
ing a third shade in the body thereof, and being arranged on a 
plain ground." It is difScult to avoid the conclusion that the argu- 
ment that infringement is indicated by the adoption of three shades 
in defendant's carpets is based rather upon the spécial features of 
the mànufactured carpets of the complainant and défendant than 
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upon the design patent. The claim in suit is, "In a design for a 
carpet, the body, A, substantially as shown." A claim in this 
forai refers to the description as well as to the drawing. Dobson 
V. Oarpet Co., 114 U. S. 439, 446, 5 Sup. Ct. 945. The description 
is, "The body, A, is decorated with a séries of connected scrolls, 
surrounded by floral and ornamental work." The omission from 
the description of any référence to shades requires us to flnd in the 
drawing alone the three shades which complainant insista upon as 
a primary feature of his design. Upon examination of the draw- 
ing, I flnd no sufBcient warrant for complainant's claim that it 
displays, as a characteristic or necessary feature of the design, 
scroll work of a shade distinct from the background and from the 
Unes which outline the scroll. A portion of the scroll work is in 
solid black, without sharp division lines, though having a sharply 
deflned outline; a portion is represented by the unprinted paper, 
which représente the background ; a portion only displays a shade 
intermediate between the white background and the black scroll 
work and black diyiding lines. If complainant may, without de- 
parting from the design shown in the drawing, use a single shade 
throughout the scroll work, as he has done in the manufactured 
carpets, he may equally well use either one of the three shades of 
the fllling of the scrolls shown in the drawing; either the solid 
black of a portion of the scroll work, or the white of another por- 
tion, when the design will appear in two shades; or he may use the 
intermediate shade throughout, in which case only will three shades 
appear in the design. If shades are material and essential parts 
of the design, they msst be the shades shown in the drawing; and 
both complainant's and defendant's carpets differ from the drawing 
in displaying scroll wotk of one shade of fllling instead of three 
as shown in the drawing. But I think this departure immaterial, 
and also that adopting for the fllling of the scrolls either the white 
of the background or the black of the outline would leare the de- 
sign substantially unaffected, and therefore that three shades are 
accidentai features of the drawing, and not primary features of the 
design. In order to sustain his contention that three shades are 
essential features, complainant is obliged to accept the conséquen- 
ces of this claim, and to hold that a black and white outline draw- 
ing like the drawing of the Sauer patent "illustrâtes a design em- 
bodying two shades simply, to wit, a background which is left 
plain or blank, and a tracery which outlines scroll and ornamental 
work of the same shade as the background." This seems a novel 
and extraordinary interprétation to put upon a drawing in black 
and white. Such drawings as illustrative of designs hâve acquired 
a conventional meaning entirely opposed to such view. It is im- 
plied in the Sauer drawing, as well as in other black and white 
drawings, that what is there displayed may be presented in a great 
variety of colors or shades. I think it very clear that, had ail 
shades been omitted from the scroll work of the Neil patent, and 
had the drawing been made in black lines on white as in the Sauer 
design, the drawing would be properly interpreted as displaying 
a design which would be unaffected by shading either the back- 
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ground or the scroll work. A black and wliite drawing for a de- 
sign is, so to speak, a blank form, into which may be flUed a great 
variety of arrangements or eflfects of color or shades, without af- 
fecting the patented design. It is true that the complainant's 
drawing displays shading on a part of the scroll work. What 
does this shading signify? Without it, the design would imply or 
allow not only the treatment shown in the drawing, but also its 
reverse; i. e. shading the background instead of the scroll, or the 
addition of any number of shades, or any other trçatment which 
did not change the configuration as shown. By adding one shade, 
and thus making the drawing show three shades, does complainant 
make that an essential part of his design? The complainant con- 
cèdes that the exact shading shown in the drawing is not ma- 
terial, and claims that it may be reversed so that the fiUing of 
the scrolls shall be white, while the background is shaded. Ac- 
cording to this interprétation the drawing requires merely a dif- 
férence in shade between scroll and background, not the précise 
différence shown. I am of the opinion that a still wider interpré- 
tation is pèrmissible, and that not only the variation suggested by 
complainant, but also a variation by the entire omission of shad- 
ing, is contemplated, since the latter variation, as well as that 
produced by reversing the shading, leaves the configuration un- 
changed. The essentials of the design are what cannot be changed 
without destroying the characteristic appearance of the design; 
and, as the shading may be reversed or removed without such ef- 
fect, we must conclude that the shading shown in the scroll work 
is but one of many pèrmissible ways of treating the design, and 
therefore not an essential feature, but an accidentai treatment 
by the draftsman; and that the shading is mère surplusage, an 
unnecessary addition to the conventional black and white outline 
drawing, which neither restricts nor enlarges the scope of the 
design. To hold differently would be perilous to complainant's 
claim of infringement, since the arrangement of shades set forth in 
the drawing has been adopted by neither complainant nor défend- 
ant. 

Complainant's expert deflnes the shading of a design as the con- 
trasts between the several parts thereof, or the contrasts presented 
to the eye between the high lights thereof and the shadow work, 
and says that colors may or may not be used to produce this effect, 
and that shading is to be distinguished from color, and that shad- 
ing is often the most essential part of a design, and is so of this 
design. As no pictorial représentation is without shading, using 
the term in this sensé, and as such différences are the basis of 
ail ocular appearances, we may safely assume that no design eau 
exist without contrasts of some perceptible degree. The questions 
in this case are, however, whether it is useful or practicable to at- 
tempt a count of shades, and whether a design — the design cov- 
ered by the patent — is completed by the black and white outline 
drawing, irrespective of the fllling of the scroll, and irrespective of 
what is termed the "third shade." An attempt to count the con- 
trasts between high lights and shadows in volves many difficulties. 
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A contrast between the fllling of the scroll and the background is 
created by the black lines outlining the scroll; the proximity of 
thèse lines produces this différence without the intermediate marks 
of shading, which serve merely to accent it. Eliminate from thé 
Neil drawing the intermediate marks constituting the iilling, and the 
scroll work is still to a perceptible extent shaded. Place side by side 
at arm's length the Sauer drawing of clear black lines on white and 
the Neil drawing, and substantially the same effect of scroUs with 
shaded filling appears in each. The dif&culties of an attempt to insti- 
tute a comparison between designs by a count of shades employed in 
each, and of an argument based upon a supposed discovery of the same 
number of shades in two black and white design drawings is f urther il- 
lustrated when we consider the matter of color. It is generally 
conceded that colors of any character may be employed to render 
the design, without affecting its essentiaï character. If changea 
of shade can be effected through change of color, then a design 
which is understood to permit of rendering in varions colors is 
equally well understood to permit of rendering in many shades, 
since colors vary greatly in their absorption of light, and changes 
of color therefore produce différences in shading. If shade is ma- 
terial, then, upon complainant's theory, a given shade shown in 
a drawing should exclude the use in that part of the design of 
any color not possessing the same shade, or having a similar power 
of absorption of light. I think complainant's contention on this point 
of three shades entirely unsound; that his drawing shows not a de- 
sign of three shades, but a design that can be rendered in two, three, 
or more shades; and that the attempt to discover in the Neil patent 
drawing f eatures corresponding in this respect to features of the man- 
uf actured carpets has served to obscure the real issues in the case ; 
and that in the présent case comparisons should not be sought 
within the broad field of resemblance in shades, but should be 
restricted to such features as are plalnly and undoubtedly disclosed 
by the drawing and description of the Neil patent. I think that 
no more can fairly be said upon this point, made by the complain- 
ant the prominent feature of his brief, than that the configuration 
shown, though admitting of treatment in two or more shades, is 
one apparently well adapted for treatment in three shades of the 
same color; and that the gênerai intent of the défendant to im- 
itate complainant's carpet, as distinguished from his design, is 
apparent from the sélection of the same treatment in respect to 
shades of color. The question of infringement, therefore, must be 
determined îrrespective of resemblance in number of shades, and, 
upon a comparison of configuration and of gênerai effect, to dé- 
termine whether the obvions and proven similarity in appearance 
is due in any degree to imitation of features covered by the patent. 
We find in the patent drawing and in defendant's carpet alike, a 
séries of scroUs, projecting from or surrounding which are ex- 
tending branches or ornamental work, the scroUs and ornamental 
work having sharp outlines. A prominent feature of the Neil de- 
sign is a number of large grotesque scroUs with what hâve been 
not inaptly termed "spider-leg formations." Thèse large scroUs 
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are so disposed as to give to the design, as a prominent feature, 
large diagonal squares. The détail of the intermediate ornamental 
or scroll work is comparatiTely inconspicuous, and therefore tends 
to make prominent the larger scroUs, which, in their diagonal ar- 
rangement, form an important feature of the design. In the de- 
fendant's carpets we find also the larger scrolls, with projecting 
arms or branches, which simulate the projecting ends of the spider- 
leg formation to a sufficient degree to give the defendant's large 
scrolls an appearance similar to the complainant's. Though net 
80 conspicuous as in complainant's design, they yet appear as a 
characteristic and important feature of defendant's carpets, and 
are so arranged as to afford the appearance of large diagonal 
squares, which is a characteristic feature of the Neil design. I 
think the testimony of complainant's carpet designer (Brown) that, 
although the arrangement of the large scrolls is slightly différent, 
it yet gives substantially the same effect, is substantiated by the 
exhibits. The defendant's carpets resemble, therefore, complain- 
ant's carpets in important points shown in the drawing of the com- 
plainant, and thèse are points to which the characteristic gênerai 
effect of complainant's carpet is largely due. 

The défendant lays much stress upon the fact that the figure, 
répétitions of which compose its carpet, is much smaller than the 
complète figure of complainant's pattern, and contends that the 
figure or pattern of complainant's carpet is about twice the height 
and three times the breadth of defendant's figure; that its entire 
size is about six times that of defendant's figure, and that it con- 
tains four large scrolls, with a large confused mass of small spirals 
and ornamental work, whereas the defendant's figure is composed 
of one large scroll and three smaller scrolls running out of it. 
Admitting this, the question then arises, does this smaller figure, 
when repeated in the carpet a given number of times, give the gên- 
erai appearance resulting from fewer répétitions of complainant's 
figure? This question must be answered in the affirmative. In 
the carpet of défendant, as in the drawing of complainant, the large 
spirals recur in substantially the same arrangement as in complain- 
ant's drawing, and the defendant's smaller annexed scrolls peTform 
the function of the intermediate scroll and ornamental work of 
complainant. Upon the évidence of witnesses and examination of 
exhibits I am led to the conclusion that defendant's designer, hav- 
ing before him a sample of carpet embodying complainant's design, 
and also having before him the scroll work of the Bracebridge Hall 
book-cover exhibit, with a gênerai purpose of producing a carpet 
closely resembling that of complainant through an adaptation of 
the Bracebridge Hall scroll, took from complainant's carpet the 
diagonal arrangement of the scrolls, which is not suggested by the 
Bracebridge Hall design, and modifled the size and appearance of 
certain of the Bracebridge Hall scrolls, to secure the feature of 
prominent large scrolls, and to accent this feature by surrounding 
the large scrolls with ornamental work of comparatively incon- 
spicuous détail. In my opinion, therefore, the défendant bas not 
restricted its imitation of complainant's carpets to the adoption of 
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the same colors, the same shades of color disposed in the same re- 
lations, the same gênerai proportions of background and scroU 
work, and approximately the same size of scroll work, but bas gone 
furtlier, and bas imitated the complainant's carpet in essential fea- 
tures covered by the design patent; and I am satisfied from the tes- 
timony that the complainant has fully established a case of in- 
fringement witbin the doctrine of Gorham Co. v. White, 14 Wall. 
511. I am further of the opinion that the subséquent Sauer patent 
affords the défendant no protection. A decree will therefore be en- 
tered for an injunction and accounting, with costs. 
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(Circuit Court of Appeals, Ninth Circuit February 8, 1897.) 

No. 313. 

Rks Judicat a— Parties and Privies— Patent-Infringembnt Suits. 

In a suit agalnst a manufacturer of a machine for iofrlnging a patent, 
a judgment for défendant, on ttie merits, on the question of Infringement, 
Is conclusive in a suit by the same complainants against a purchaser of 
the Identical machine from said manufacturer. 

Appeal from the Circuit Court of the United States for the North- 
ern District of California. 

This was a suit in equity by Edwin Norton and Oliver W. Nor- 
ton against the San José Pruit-Packing Company for alleged in- 
fringement of a patent relating to can-heading machines. The cir- 
cuit court dismissed the bill, with costs to the défendant, and the 
complainants hâve appealed. 

Munday, Evarts & Adcock and John H. Miller, for appellants. 

Wheaton, Kalloch & Kierce, for appellee. 

Before ROSS, Circuit Judge, and HAWLEY and MORROW, Dis- 
trict Judges. 

ROSS, Circuit Judge. This was a suit brought to recover dam- 
ages for an alleged infringement of letters patent, No. 267,014, of 
date November 7, 1882, issued to Edwin Norton, for an improve- 
ment in machines for heading cans. It was tried in the court be- 
low upon an agreed statement of facts, from which it appears that 
the défendant has never made or sold any can-headiug machine 
which infringes the patent sued on; that the défendant has used 
one, and only one, can-heading machine, and that one was made 
and sold to the défendant by Milton A. Wheaton, and was con- 
structed under and in accordance with letters patent No. 477,584, 
granted to the said Wheaton on June 21, 1892 ; that the can-head- 
ing machine so used by the défendant was sold by Wheaton to 
Mm, and was used by the défendant prior to and at the time of 
the commencement of the suit, and is the one claimed and alleged 
by the complainants to be an infringement of the patent sued 
on, and that it was solely by reason of and on account of the use 
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of that machine by the défendant that the suit was instituted; 
that on or about August 16, 1892, the same complainants, Edwin 
Norton and Oliver W. Norton, commenced an action in the United 
States circuit court for the Northern district of California against 
the said Milton A. Wheaton, to obtain relief for the alleged in- 
fringement of the complainants' patent No. 267,014, sued on in this 
suit, in which action Wheaton appeared and answered, and that 
such proceedings were had therein that on July 22, 1893, the court 
made and entered an interlocutory decree against Wheaton, hold- 
ing and adjudging that the machines which Wheaton had made and 
sold were covered by the claims of the complainants' patent No. 
267,014, and that the making and selling of such machines by 
Wheaton constituted an infringement of the complainants' patent; 
that Wheaton duly prosecuted an appeal from that interlocutory 
decree to this court, and, after full considération of the appeal, this 
court, on October 31, 1895, duly made and rendered its judgment, 
whereby it adjudged and decreed that the machines so made and 
sold by Wheaton were not covered by the complainants' patent No. 
267,014, and that the making and selling of those machines by 
Wheaton did not constitute any infringement of the complainants* 
patent, and reversed the interlocutory decree of the circuit court 
for the Northern district of California, and ordered that court to 
dismiss the action against Wheaton; that on or about March 19, 
1896, the mandate from this court in the case against Wheaton 
was filed in the circuit court, and on the same day the circuit court, 
in pursuance of the mandate, and in accordance therewith, dis- 
missed the action of the complainants against Wheaton, and a 
judgment and decree was thereupon entered in favor of Wheaton, 
and against the complainants, for costs; that the can-heading ma- 
chine used by the défendant in the présent suit was the identical 
can-heading machine that was involved in the case of the com- 
plainants, Edwin Norton and Oliver W. Norton, against the said 
Milton A. Wheaton, and for the selling of which Wheaton was sued 
by the complainants, as above stated. 

Upon this agreed statement of facts, we think it perfectly clear 
that the judgment of the court below dismissing the bill, with costs 
to the défendant, was right. The décision of this court in the 
case of Wheaton v. Norton, 17 0. G. A. 447, 70 Fed. 833, was upon 
the merits ; and it was there adjudged that the same machine, the 
use of which constitutes the alleged infringement by the défend- 
ant in the présent suit, was not an infringement of the patent sued 
on by the complainants; and the judgment of the trial court, en- 
tered in pursuance of the mandate of this court, was an adjudica- 
tion conclusively binding, not only upon the parties to that suit, 
but upon their privies. Johnson Steel Street Rail Oo. v. William 
Wharton, Jr., & Co., 152 U. S. 252, 14 Sup. Ct. 608; Last Chance Min. 
Go. V. Tyler Min. Co., 157 U. S. 683, 15 Sup. Ct. 733; Eailroad Co. 
V. National Bank, 102 U. S. 14; Stout v. Lye, 103 U. S. 66. The 
judgment is afflrmed. 
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OONSOLIDâ.TED FASTENER CO. T. COLUMBIAN FASTENEK CO. et aL 
(Circuit Court, N. D. New York. April 13. 1897.) 

t. Patents— Construction dp Claims. 

Where two interprétations of the language n^^pd In a patent are possible, 
that one sbould be chosen whieh upholds and \ . alizés the patent, especlally 
when the court Is convlnced tliat the patentée bas made a valuable in- 
vention. 

Il Bame. 

Where an Invention la valuable, and the claims are clear, tbe patent 
should not be overthrown because of a presumptlon based upon lue tenta- 
tive debatGs, as shown by the file wrapper, between the patentée'» attor- 
neys and the patent-office examinera. 

i. Bame— Improvkmbntb in Buttons. 

The Eaymond patent, No. 405,179, for an Improvemcnt In buttons, wMch 
covers, In claims 1 and 3, a sprlng stud having three éléments,— a com- 
pressed dôme, an engaglng sprlng, and an eyelet,— construed, and held no* 
antlclpated, valld, and Infrlnged. 

The patent was before the court on a motion for a prelîminary 
injunction. 73 Fed. 828. The question of jurisdiction then de- 
eided is not again argued. The claims involved are there set out. 
There is also a quotation from the spécification. Thèse need not 
be repeated. 

John R Bennett and W. B. H. Dowse, for complainant. 
William A. Jenner, for défendants. 

COXE, District Judge. Is the Raymond patent void for lack of 
invention? Is it infringed? Thèse are the two questions to be 
answered. The claims in controversy, the first and third, relate 
to a spring stud intended to be used as one member of a snap fas- 
tener, the other member being a receiving socket, with which the 
spring stud engages. The patentée describes in the spécification 
the fastening devices in two prior patents granted to him and 
points out the objections to them. To obviate thèse dififlculties he 
produced the construction in controversy. The stud of the patent 
is composed of three parts. First, a depressed dôme which forma 
a fundamental supporting part so rigid as to admit of an eyelet 
being riveted over against it. Second, an eyelet having a wide 
flange and a shank small enough to be inserted from beneath the 
fabric up into the dome-piece where it meets the depending con- 
vexity on the lower side of the dôme and is thereby riveted over so 
that it cannot be withdrawn. Third, the spring cap thus held 
firmly in position upon the fabric. The combinations of the claims, 
so far as they relate to the spring stud, contain thèse three élé- 
ments — the dôme, the engaging spring and the eyelet. The third 
claim differs from the first in requiring that the flange of the dôme 
shall extend beyond the spring, and does not include the socket as 
a member of the combination. The valuable feature of this stud 
is passing the eyelet through the underside of the fabric into the 
depressed dôme where it is upSet and securely riveted, the fabric 
being held firmly between the flanges of the eyelet and doma This 
form of riveting upon the upper side of the fabric seems to be new 
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with Raymond. That it is simple, durable, strong, inexpensive 
and popular is abundantly proved by the record. The promoters 
of the défendant company recognized the value of the stud and 
the validity of the patent by buying the patented studs. They con- 
tinue to assert the value of the principle which underlies the pat- 
ent by making and using a stud -which unquestionably contains the 
feature of locking the parts together above the fabric by upset- 
ting the eyelet by the dépression inside the dôme. A stud con- 
structed in this way remains fastened to the fabric. The studs of 
the prior art puUed through the fabric. This one does not. One 
of the witnesses says that it is "universally adopted, in ail foreign 
countries as well as the United States." Though this may perhaps 
be a somewhat optimistic view of the situation, there can be no 
doubt that the patented fastener has been adopted by a large num- 
ber of trades having occasion to use buttons; that the yearly sales 
hâve been enormous and that they are conscantly increasing. The 
patent has been respected by the trade, acquiescence being substan- 
tially unbroken and complète. The défendants' brief states their 
position as follows: 

"The défendants severally défend against the bill on the gronnd that they 
hâve net Infringed; that If the patent is oonstrued so as to cover défendant 
company's devlce, It Is Invalld and void for waiit of novelty; that the patent 
is void because the claimed invention thereof is a mère aggregation of éléments 
separately old and well-known in tlie art and having no new unitary or co- 
operating resuit, and the individual défendant, Mr. Lucius N. Llttauer, by hls 
separate answer dénies participation in the alleged infringing acts. The prin- 
cipal question to be discussed and decided is, whether the défendants' device 
infringes when the patent is construed in sueh manner as, in view of the 
State of the art, to maintain Its validity." 

The court understands this to mean, that if the claims do not 
cover an aggregation, they may, if strictly construed, be upheld as 
covering a meritorious invention, but if given a construction broad 
enough to include défendants' bntton, they are anticipated and ren- 
dered void by the structures of the prior art. There can be no 
doubt that the claims are for combinations. The combination of 
the flrst claim consists of a receiving socket attached to one part 
of a fabric and a spring stud attached to the opposite part, the stud 
being composed of the éléments above stated. The socket and 
the stud, when united, form a complète clasp or fastener. Each 
of thèse parts is dépendent upon ail the others. Eemove one and 
the device is useless. If the resuit be limited to the buttoning 
together of two opposite parts of a fabric, then no new resuit is 
produced, but, even with this narrow construction, the old resuit 
is unquestionably produced in a better way and by the co-operative 
action of parts never assembled before. It matters not that the 
stud is on one part of the fabric and the socket on another; the 
combination is formed when the two are united and form the com- 
pleted fastener. Buttons of this gênerai class were old, but they 
were ail made up of parts which formed a combination, not an ag- 
gregation. Eaymond's combination was new, because he intro- 
duced into his stud parts which combined to attach the stud to 
the fabric in a novel way and in a better way than anything which 
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preceded it. Tliere is no distinction between the flrst and third 
claim so far as the question of aggregation is concerned. It is 
thought tliat thèse views are sustained by the following authori- 
ties: Heating Co. v. Burtis, 121 U. S. 28è, 7 Sup. Ct. 1034; Pick- 
ering v. McCuUough, 104 U. S. 310; Packing Co. Cases, 105 U. S. 
566; Beecher Manufg Co. v. Atwater Manuf'g Co., 114 U. S. 523, 
5 Sup. Ct. 1007; Clough v. Barker, 106 U. S. 166, 1 Sup. Ct. 188; 
Lake Shore & M. S. Ey. Co. v. National Car Brake Shoe Co., 110 
U. S. 229, 4 Sup. Ct. 33; Fountain Co. v. Green, 75 Fed. 680; Forbush 
V. Cook, 2 Fish. Pat. Cas. 668, Fed. Cas. No. 4,931; Ballard v. Mc- 
Cluskey, 58 Fed. 880; Walk. Pat. §§ 32, 33. 

The défendants' main effort is to obtain a construction of the 
claims so narrow as to enable them to escape the charge of infringe- 
ment. The drawings show a stud with an unusually, and, appar- 
ently, an unnecessarily long neck, the outside of the dôme and the 
inside of the radial spring Angers being in contact. It is argued 
that because the description and claims refer to the dôme as a sup- 
porting part, a stud which does not hâve the supporting feature 
alluded tb, namely, the sides of the spring cap supported by the 
sides of the dôme, does not infringe. The issue upon this branch 
of the case cannot be more clearly and fairly stated, than in the 
brief of the défendants, as f ollows : 

"As already stated, two views are taken of the interior dôme pièce, viz.: (1) 
The dôme place holds the spring cap (by means of the clamping ring) for at- 
taehment to the fabric, and at the same time affords an anvil surface for 
clinching the attaching eyelet. That is the vIew taken by complaiaant, and 
(2) The dôme pièce not only acts as stated in (1), but it also serves to support 
the radial spring arms agalnst coUapse by virtue of the side contact of the 
radial spring arms with the vertical waUs of the dôme pièce. This Is the 
View taken by défendant." 

That the patent is susceptible of the latter construction must 
be admitted. Many plausible reasons can be advanced to sustain 
such a construction. On the other hand, an equally cogent argu- 
ment can be advanced, in favor of the former construction. Con- 
flning the discussion to the language of the patent, it is manifest 
that where two interprétations are possible, that one should be 
chosen which upholds the patent. If the défendants' contention 
be upheld, the patent ceases to be a protection. The essential fea- 
ture is strangled by a useless and nonessential feature. The side 
support by the dôme of the vertical walls of the cap is wholly use- ' 
less in the short-necked commercial fastener. It would be difl&cult 
to construct such a stud having this support. The claims might 
as well be held void in limine as to be construed so that it requires 
almost an exercise of the inventive faculty to construct a commer- 
cial device that will infringe. The language of the spécification 
relating to this subject is as f ollows: 

"The dôme forms a fundamental supporting part so rigid as to admit of an 
eyelet being rlveted over agalnst it and affording a seat for the extemal spring 
by which the stud is made to engage with the embracing button or socket." 

This does not refer — surely it does not necessarily refer — to a 
side-supporting function of the dôme. The spring is seated on the 
dôme, the latter furnishes a foundation or support for the former 
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and sustains it when attached to the fabric, but it is by no means 
necessary that it should f urnish tbe side support referred to. There 
is nothing in the spécification wliicli compels this restricted mean- 
ing of tlie words "support" and "supporting," and, but for the verti- 
cal contact sliown in tlie drawings, in ail probability it would not 
bave been thought of. Tbere is considérable plausibility in tbe 
theory that this was a mistake of the draftsman, for it appears that 
the sàmple stud from which the drawings were made, had no lat- 
éral support and that none bas ever been made since, having this 
feature. The new mode of fastening above described is the essence 
and gist of the invention. It is perfectly obvions that this is what 
Kaymond intended to cover by the claims in question. No one can 
be deceived or misled upon this point. Where the court is con- 
vinced that the patentée bas made a valuable invention, it should 
extend scant sympathy to interprétations, however plausible, which 
deprive him of the fruits of his ingenuity. It is not material that 
he bas employed equivocal words and indeterminate expressions 
if the invention be described with reasonable certainty. If the 
claims are susceptible of two interprétations that one should be 
chosen which upholds and vitalizes the patent. Ingels v. Mast, 
6 Fish. Pat. Cas. 415, Fed. Cas. No. 7,033; Machinery Co. v. Sharp, 
54 Fed. 712. It is hardly necessary to invoke this rule in the 
présent instance, for the reason that the spécification is not ambig- 
uous. Read as a whole it points to the conclusion that the pat- 
entée intended to use the word "support" in the sensé of a founda- 
tion ratber than a buttress. Thèse considérations dispose of what 
is said of the file wrapper. 

There is not in the file any direct allusiora to latéral support fur- 
nished by the vertical wall of the dôme, but it is said, that if the 
proceedings are considered as a whole, this function must be in- 
ferred. It is not necessary to décide whether this be so or not. 
Where an invention is valuable and the claims are clear, the patent 
should not be overthrown because of a presumption based upon the 
tentative debates between urgent and vociférons attorneys and re- 
lu ctant and laconic examiner s. Vulcanite Co. v. Davis, 102 U. S. 
222; Sugar Apparatus Manuf'g Co. v. Yaryan Manuf'g Co., 43 Fed. 
140. 

But it is argued further that the state of the art compels a nar- 
' row construction. This inquiry will be confined within exceedingly 
narrow limits if the novel feature of the patent be kept in mind. 
If the fastening mechanism is not novel the patent falls, if it be 
novel the patent must be sustained for this feature, without réf- 
érence to the antiquity of the other features, which are not involved. 
That each of the separate éléments of the combination was old, is 
of course, of no importance. This is usually true in claims for 
combinations. A patent is never defeated for this reason. Bâtes 
V. Coe, 98 U. S. 31, 48; Cantrell v. Wallick, il7 U. S. 089, 694, 6 Sup. 
et. 970 ; Kent v. Simons, 39 Fed. 606. The question is not whether 
the éléments were known before, but, were they combined before? 
Thèse considérations eliminate a number of prior patents. It is 
freely admitted that, considered broadly, each of the éléments of 
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the combinations was known to the prior art. That is, three-part 
studs were known; se were spring caps, dômes, eyelets and receiv- 
ing sockets. But nowhere, even as a separate élément, does a de- 
pressed dôme appear, and nowhere is there a combination where 
the dôme is used as a clinching anvil to fasten the three parts to 
the fabric. The proof adds little to the statements of the patent 
itself. The nearest approach to the invention is found in the 
two prior patents to the inventor. The présent button is intended 
as an improvement upon Eaymond's 1886 and 1887 buttons, and to 
remedy the defects found to exist therein.' This is plainly stated 
in the spécification. Dômes are shown in thèse earlier buttons, 
it is true, but they are not the depressed dôme of the patent, and 
are introduced for a wholly différent purpose. They do not oper- 
ate in any degree to attach the spring to the fabric. Similarity 
ends with the name. 

Considérable attention was given at the argument and in the 
brief of défendants, to the English patent to Huddart, No. 1,898, 
sealed January 24, 1895. The improvement there described relates 
to ordinary buttons intended to co-operate with ordinary button- 
holes. The object is to insure the expansion of the shank under 
moderate pressure so that the button will be securely attached to 
the fabric in such a manner that the tendency to tear will be avoid- 
ed. The Huddart button is provided with a disk of soft métal 
having a countersunk hole. A hole is made in the fabric through 
which the pin of a stud, hollow at the end, is passed into the coun- 
tersunk hole on the underside of the button. Pressure is then ap- 
plied, and the end of the pin is spread by the flaring surface which 
it encounters and thus rivets the two parts together. Pressure is 
substituted for sewing as a means of attaching buttons to garments. 
Instead of being sewed on they are riveted on by expanding the 
end of a rivet in a countersunk hole in the button head. It is 
argued that Huddart's interior disk might be used in connection 
with his eyelet, or pin, to support a spring cap and attach it to the 
fabric, which would be a double use merely, not involving inven- 
tion, The argument in support of this theory is one of unusual 
ability, but, after giving it the most caref ul considération, the court 
has reached the conclusion that invention is not negatived by the 
Huddart patent. It is thonght that the skilled workman, with 
the Huddart cloth button before him, would not hâve produced 
the Eaymond fastener. He might hâve produced the construction 
shown in the défendants' illustrative drawing where a spring caj) 
is raised upon the Huddart disk. It requires no expert learning 
to perceive that such a device would be useless as one member of a 
spring fastener. The outer periphery of the disk does not contact 
at ail with the fabric, and the flange of the rivet is so narrow that 
in ail probability the stud would tip and wabble in every direction, 
if, indeed, it did not tear out after a few attempts to use it. The 
device seems to be inoperative for ail practical and commercial 
purposes. It would operate in ail respects as if a spring cap were 
mounted on an ordinary button which is attached to the fabric 
by needle and thread. To overcome ail the difficulties suggested 
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by such a clumsy and inconvénient structure and produce the per- 
fect stud of the patent required something more than meclianical 
skill. The Huddart patent and the prier Raymond patents are un- 
questionably the best références, and render it unnecessary to con- 
sider the other patents offered by the défendants. They add noth- 
ing to the discussion. They show nothing which is not shown in 
the three patents referred to. If thèse do not anticipate or fatally 
narrow the claims, the others do not; whether considered singly 
or together. It is perfectly apparent that the combination of the 
patent is nowhere found in the prior art, and it is thought that to 
produce this combination required a use of the inventive faculties. 
It is not a great invention, but it is much more important than 
many which bave been sustained by the courts. Having in mind 
the conceded novelty of the complainant's stud, its simplicity and 
durability, the tribute paid to it by the entire art, including the de- 
fendants, the enormous sales and the uniform acquiescence of the 
public, it is plain that it is the duty of the court to sustain the pat- 
ent, and that every reasonable doubt should be resolved in its fa- 
vor. Magowan v. Packing Ce, 141 U. S. 332, 12 Sup. Ct 71; 
Krementz v. 8. Cottle Co., 148 U. S. 556, 13 Sup. Ct. 719; The Barbed- 
Wire Patent, 143 U. S. 275, 12 Sup. Ct. 443, 450; Electric Co. v. 
La Rue, 139 U. S. 601, 11 Sup. Ct. 670; Potts v. Creager, 155 U. S. 
597, 15 Sup. Ct. 194; Machine Co. v. Lancaster, 129 U. S. 263, 9 Sup. 
Ct. 299; Gandy v, Belting Co., 143 U. S. 587, 12 Sup. Ct. 598; Rose 
V. Hirsh, 23 C. C. A. 246, 77 Fed. 469; Kent v. Simons, supra; Mait- 
land V. Archer & Pancoast Co., 72 Fed. 660. 

The question of infringement remains to be considered. Two 
forms of alleged infringing buttons hâve been introduced. The 
flrst form was made and sold before the bill was âled. It was 
made in substantial compliance with the patent granted to W. B. 
Murphy, No. 545,906, September 10, 1895. Some time after the 
filing of the bill the flrst form was discontinued, and the second, 
or "hat" form, was substituted. The second form is not within 
the issues presented by the pleadings, and, for reasons which it is 
unnecessary to enlarge upon at this time, it is thought that the dé- 
cision should be conâned to the questions actually involved. Cleve- 
land Faucet Co. v. Syracuse Faucet Co., 77 Fed. 210. The flrst 
form of stud will therefore be the only one considered. The func- 
tion of latéral support being removed from the claims, there can 
be little doubt of infringement. The défendants' stud is composed 
of three parts, — the spring cap, the dôme and the eyelet. The 
flange of the dôme furnishes a seat for the spring, and the eyelet, 
entering from below the fabric, passes up into the dôme where it 
meets the annular dépression and is riveted over against it. The 
parts are held together precisely as are the parts of the complain- 
ant's stud. In function, the two are identical. In form, there is 
a slight différence in the shape of the dômes. The central part 
of défendants' dôme is punched out, and it is so constructed that 
the edge of the eyelet instead of being flared outwardly is com- 
pressed and turned inwardly. Thèse différences do not go to the 
heart of the invention and are whollv iramaterial. 



JACKSON T. BIBMINQHAH BBAB8 CO. 801 

The bîU describes the défendant Lucius N. Littauer as a director 
and the treasurer of the défendant company. The court is nn- 
able to flnd any légal proof that Mr. Littauer was connected in any 
way with the infringement proved. As to him the bill must be 
dismissed. Howard v, Plow Works, 35 Fed. 743; Boston Woven- 
Hose Co. V. Star Eubber Co., 40 Fed. 167. 

It follows that the complainant is entitled to the usual decree 
against the défendant, the Coluabian Fastener Company. 



JACKSON et al. t. BIRMINGHAM BRASS CO. 
(Circuit Court of Appeals, Second Circuit February 23, 1897.) 

1. Patents— Construction — Disclaimebs. 

When a process patent contalns an express déclaration that there Is some 
other process to whieh it does not apply, and in clear language gives the 
earmarks by which that process is to lie distlnguished from the process of 
the patent, the patentée is bound thereby, whatever may hâve been the 
transactions between hlm and the patent office before its Issuance. 

9w Same— Infringement. 

A patent covering a process for converting smoath, seamless sheet-metal 
tubing Into spheroldal bodles, by swaging and upsetting them by endwlse 
compression between dies, is not infringed by a process of forming sphères 
from eorrugated tubes by compresslng them endwlse In dies, where the 
changes of shape are made solely by the folding and unfolding, or, in some 
cases, by the buckling or doubling in of some of the corrugations, wlthout 
any upsetting of the métal. 72 Fed. 269, affirmed. 

t. Samb— Pbocbss of Forming Hollow Spheroidal Bodies. 

The Burkhardt patent. No. 378,412, for a "method of forming hoUow 
spheroidal bodles ' from sheet-metal tubes," construed, and held not In- 
fringed, as to clalm 1. 72 Fed. 269, affirmed. 

This is an appeal from a decree of the circuit court, district of 
Connecticut, dismissing the complainants' bill. The suit was 
brought for alleged infringement of United States patent No. 378,- 
412, granted February 21, 1888, to John Burkhardt, assignor to 
complainants, for a "method of forming hollow spheroidal bodies 
from sheet-metal tubes." 

Robert N. Kenyon and W. H. Kenyon, for appellants. 

G. A. Fay and C E. Mitchell, for appelles. 

Before WALLAOE, LACOMBE, and SHIPMAN, Circuit Judges, 

LACOMBE, Circuit Judge. The spécification sets forth that the 
patentée has "discovered a new and useful pi-ocess for converting 
seamless métal tubing into concavo-convex oblate spheroidal fig- 
ures, and impressing thereon ornamental figures or designs." The 
ornamentation of the spheroidal figures involves a process which 
défendant concededly does not use. It is covered by the second 
claim, which is not in controversy hère. After stating that in the 
production of ornamental métal work, such as railings, balusters, 
fenders, and similar articles, it "has heretofore been the practice 
to make use of métal balls, either cast or spun of thin métal, to 
adorn such work," the spécification proceeds: 

"The object of my invention is to produce spheroidal coneavo-convex orna- 
ments from sections of tubing. I make use of dies of the desired forms «"f i 
79 F.— 51 



802 79 FEDERAL REPORTER. 

slzès, In whlch a section of tublng of the proper length to form ttie hollow 
sptieroldal body Is placed to receive the action of a press. The dies may be 
inade in two equal or unequal ixarts, and the upper one may be attached to 
the slide or plunger of a press, and the lower one may rest upon the plat en 
or seat of the press. To produce thèse hollow spheroidal bodles of a shape 
and surface configuration, resémbllng such objecta as the plneapple, the acorn, 
and other analogous formis, the shape and slze of the two dies for forming 
thèse objecta wUl be différent. » * * The section of tublng to bè used must 
be of large bore or orifice, as oompared with the thlckness of the métal whlch 
forms It, and wlll be placed In the lower die directly under the upper die 
that Is attached to the side of the press, and the compressing wlll begin simul- 
taneously at both ends thereof, and cause the métal to curve inwardly ail 
around; and the dies will meet If the pièce of tublng is of the proper length to 
form a globe, the dies of course being hemispherieal for that purpose; but if 
the dies are qf différent forms or sizes, as would be necessary to form a body 
of the shape of the plneapple, the tube or blank wlll be proportlonately longer, 
and the dies wlll meet at the llne of the greatest dlameter of the article pro- 
duoed. 

"In foi-mlng thèse spheroidal bodles, a raised central glrdle will be made 
around the article, by stopping the action of the dies bef ore they hâve reached 
the Une of the greatest dlameter of the article. To form an aperture at the 
extremlties of thèse ornamental hollow métal bodles, a stop at the base 
of the concavlty of the dies may be used to llmit the swaging, upsetting, and 
tnrnlng ta of the métal at the ends of the section of tublng, whereby an 
aperture will be provlded through or into whieh a rod, wire, or baluster may be 
Inserted." 

After a description of the drawings, the existing state of the 
art is thus referred to: 

"Havlng described my improved process of forming hollow spheroidal bodies, 
I would state that I am aware that very small articles, like beads, hâve here- 
tofore been shaped by compressing the ends only of tybular sections into a 
roimded form, without shaplng the periphery thereof, the tube bedng compara- 
tlvely thlck In relation to slze of the article to be formed, so that sufflcdent 
body is provlded In the tube to prevent crlmplng or doubling; and I am aware 
that larger hollow articles bave been swaged into more or less rounded form 
from comparatlvely thln tubular meta! by first castlng a thlck temporary lining 
of soft métal Into the tube to glve body thereto, and then shaping in one or 
more sets of rounded dies; but my invention dlfCers from the former in mak- 
Ing bodies of any desired slze, without using tublng of a thlckness increased 
as the dlameter is enlarged, and also In not only swaging and upsetting the 
ends of the tube into a smaller dlameter, but also enlarglng the dlameter of 
the middle part thereof; and it difCers from the latter most essentially in not 
employlng lining of soft métal or any other material, and it difEers from both 
in that, whereas In those cases there ïs only a changlng of the shape of the 
tube, there Is no upsetting of the métal, making it thinner in some parts, and 
In others thicker. My process does thus greatly change the thlckness of the 
métal in différent places, and, so far as I am aware, I am the first to discover 
that comparatlvely thin tubes of large dlameter can be swaged and upset into 
spheroidal form by dies, and that the métal can thereby be upset without 
crimping to receive the desired forms." 

The claim relied upon is the first: 

"(1) The process hereîn described, of forming hollow spheroidal bodies from 
thtn sheet métal, oblate at their extremlties, which eonsists in first forming the 
métal into a tube, then placing a short section of said tube betweeu two dies 
having the form of the body to be made, and compressing the tube in the sald 
dies." 

This métal tubing may be either plain or corrugated. Corru- 
gated tubing was well known long prior to 1886. AU the drawings 
which accompany the spécification exhibit plain tubing only, and 
the words "tube" or "tubing," wherever used in the patent, are un- 
qualifled by either adjective, "plain" or "corrugated." The process 
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bj which defendant's articles are made bas been set forth in a 
stipulation. It is substantially the process of tbe patent, défend- 
ant, bowever, using corrugated tubing only, witb sucb resulting 
changes as tbe use of sucb tubing imports. Tbe judge wbo beard 
tbe cause at circuit found tbat there waa no infringement, and 
upon tbis appeal it will not be necessary to discuss any of the 
other questions presented on tbe record. 

When a pièce of plain, seamless tubing is corrugated, the métal 
composing it is bent inward and outward alternately, into a suc- 
cession of Tvhat may be called incipient folds and creases. In tbe 
ordinary use of language, it may be said to be crimped. Under 
pressure tending to coUapse it, sucb collapse will be effected by 
a folding in on one or more of thèse incipient creases. When pres- 
sure is applied, as in defendant's process and in the process of the 
patent, viz. by placing the section of tubing upright between two 
concave dies, and compressing axially, tbe collapsing pressure of 
the walls of the cavity into which the end is forced is uniform on 
the entire circumference of the tube, thus folding in the métal equal- 
ly on every crease; and, as it is continued, the tube is crimped 
more and more, until every fold is laid down close upon its neigh- 
bor. If the middle portion of the tube before axial compression 
is of slightly less diameter tban tbe concavity of the dies, or if 
tbe tube is so long that the dies are not brought into contact, sucb 
middle portion will expand by reducing the depth of the creases 
or crimps in tbat portion from what it was after corrugation. Ex- 
amination of the exhibits of defendant's manufacture reveals an- 
other fact. In almost ail the exhibits apertures are left at botb 
ends. Tbis bas been effected by baving in tbe bottom of each die 
a atud pin or projection of sucb diameter tbat it will check further 
folding in of tbe end of the tube, when the diameter of that end 
bas been reduced to or a little short of tbe diameter left when the 
crimps bave been folded together as close as possible. In one 
case, bowever, the stud or projection of one die bas been of smaller 
diameter tban that of the tube with ail its crimps folded closely 
in. The tag giving exhibit number is misplaced, but it is a cop- 
per-colored girdled exhibit which bas been eut open. It appears 
from tbis exhibit that, when the contracting tube end is not stopped 
by the stud or pin at the moment when the limit of contraction ob- 
tainable by folding in the crimps closely upon each other bas been 
reached, further contraction simply forces some of the crimps bod- 
ily out of place, into the interior of the tube, producing a distor- 
tion which is quite noticeable even from the outside of the spheroids. 

It will be remembered that in the spécification référence is made 
to an upsetting of tbe métal as a distinguishing feature of tbe pat- 
ented process. Among métal workers, "upsetting" is the term em- 
ployed to describe a process of shortening and thickening. Thus, 
a boit is headed by upsetting; the end portion being made shorter 
without removal of any portion of tbe métal, which therefore 
spreads out laterally. If a plain métal ring is reduced in diameter 
by upsetting, the ring will become thicker, there being apparently 
an inter-molecular rearrangement of the particles of tbe métal. 
One of the questions in dispute upon the record in tbis case ia 
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■whether in defendant's products there has been any snch upsetting 
of the métal. Oomplainants' expert testifled: 

"If the section of tubing is corrugated, the degree of upsetting and thieUening 
will not be so much, for the reason that the cornigations at the extremities 
will naturally be folded together before the upsetting wonld begin there. If, 
however, the tube Is of sufflcient length to be capable of flUing up the central 
or middle portion of the dles, then, in my opinion, the swaging or upsetting of 
the ends would be produced to some extent. If a section of corrugated tiibing, 
too short to eompletely flU the dies when finished, be used, the coï]'ugations at 
the ends would be folded so as to approach each other, prohably, witliout 
otherwlse thiekening the body of the article at the extremities. In the three 
exhibits representing defendant's production, to wlt, complainants' Exhibits 
1, 2, and 3, the réduction of the dlameter at the extremities seems to liave 
been mainly caused by foldlng the eorrugations; but at the very outset there 
may hâve been some slight degree of upsetting. • * * During the fîrst part 
of the process the axial compression of the tube would in some degree cause 
the métal to be upset wbile swaging it and tumlng It in, so as to be stopped 
by the pin from further closlng of the opening; and, when so stopped, any 
additional compression In the dies which would occvir if the tube is of suffl- 
cient length would increase the thiekening or swaging of the métal around the 
opening retalned by the pin. But if, however, the dies close together at the 
center of the article at the précise time that the ends of the tube are closed 
around the pin, no further compression could be efCected, and consequently no 
additional upsetting or thiekening of the métal at the ends would occur." 

Subsequently, on rebuttal, referring again to the sanve exhibits, 
which are hoUow spheroids exposing the thickness of the métal 
only at their apertures, and not susceptible of comparative meas- 
u rement, he testifled: 

"The métal near the ends is upset and turned in, which necessarily thickens 
them at that locality, and near the central dlameter the métal appears to be 
slightly thlnned in Exhibits 2 and 3, and still more tliinning is aceomplished, 
as appears in Exhibit 1, which is enclrcled with a girdle, and shows dlstinctly 
that eaeh one of the projecting eorrugations has been stretched and thlnned 
by the opération of formlng." 

Upon cross-esamination he explains this statement as follows: 

"It was entirely évident that the section of tube used for thèse three exhibits 
had been made as corrugated tube, the ridges and projections of which are 
uniform In projection and depth from end to end of such a tube. The shape 
and figure or thickness of this tube shows that its compression resulted in 
changing the uniformity of the eorrugations, and also shows tliat the métal 
is greatly condensed and orowded together, and in some degree upset, which 
lajtter condition is apparent from the appearance of the openings at its ends; 
and it also shows a spreading out of the tube around its central portion, by 
opening or spreading the spaces between the projections of the eorrugations; 
and this resuit Is very distinctly shown In the Exhibit 1, referred to, which 
shows the corruga.tions hâve been converted or modified in their form by the 
stretching and thinning of the métal, as I explained in the answers to the 
questions referred to. * * * The thiekening and thinning appear In each 
exhibit deaxly, in my opinion." 

Thèse exhibits undoubtedly show plainly that in the equatorial 
portions there has been a spreading out of the tube, by opening or 
spreading the spaces between the projections of the eorrugations; 
that the uniformity of the eorrugations lias been ehanged, being 
shallower at the equator, and growing deeper towards the pôles; 
that at the pôles the métal is in one sensé condensed; certainly 
it is crowded together, the eorrugations being pressed flat, and fold- 
ed down upon each other, but to the unaided vision, and without 
opportunity for measurement, thèse exhibits do not show any up- 
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setting of the métal. The testimony of this witness is evidently 
largely theoretical. The patentée testifled that, "when spheroidal 
métal ornaments are made from corrugated tubing by his process, 
the métal is thickened in parts, and thinned in parts" ; that when 
pins are used at the base of the concavity of the dies — 

"They reslst the flow of the métal towards the eenter of the die, and, the more 
the compression is carried on, the stronger must be the résistance of the pins; 
and, where there are no pins, the métal will flow towards the eenter of the 
die untll the compression has been compensated for hy the métal having flown 
to where there was room for it in the die. Q. What effect has this on the 
thickening of the métal, when pins are used? A. To thicken or upset the 
métal." 

No exhibits are produced nor experiments described, and it is 
uncertain how much of this testimony is fact, and how much the- 
ory. The clear weight of proof is against the proposition that 
there is any upsetting of the métal in défendant'» products. Ex- 
hibits are produced, which haye been eut open, and measured with 
a métal gauge. The witnesses who hâve conducted thèse exper- 
iments testif y positively to the fact that the process of manufacture 
by axial compression from a section of corrugated tubing into a 
hoUow spheroidal bail has not altered the thickness of the métal. 
The copper-colored exhibit above referred to controverts complain- 
ants' theory that, when the limit of contraction by folding down 
the corrugations has been reached, further contractions will be 
obtained by upsetting the métal. On the contrary, such further 
contraction seems to be effected by buckling, distortion, and crowd- 
ing out of place of the crimps or corrugations themselves, not by 
any rearrangement of the molécules of the métal. The proof shows 
that corrugated seamless tubing is transformed into spheroidal 
hollow bodies by the process of axial compression, without any 
upsetting of the meta], and by flrst crimping the métal regularly, 
by folding together the corrugations, and, if carried on long enough, 
by crimping the métal irregularly; that is, by buckling or distor- 
tion. It is undoubtedly true that the tube is thickened at the pôles, 
the measure of thickness of a corrugated tube being the différence 
between its exterior and its . interior diameter. The process of 
crimping and folding down the crimps necessarily deepens the cor- 
rugations, and increases this différence at the ends, while the 
spreading out of the corrugations at the equator reduces it. Com- 
plainants contend that this is an équivalent of the "upsetting of 
the métal, making it thinner in some parts, and in others thicker," 
which is set forth in the patent. This contention calls for a con- 
struction of the patent. 

The original application was for the article made, and not for 
the process of making. This claim was rejected, upon références 
to five patents. Thereupon a new spécification was filed, claim- 
ing the process, instead of the article. The second spécification, 
as filed, contained the f ollowing : 

"Having described my improvement in the method of forming spheroidal 
ornamental bodies, I would state, for the purpose of deflning the scope of my 
Invention, that I am aware that métal beads hâve been finished by eompress- 
Ing the corners thereof by the use of dies; also, that the folding together of 
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the ends of sections of corrugated tubing (or ornamental purposes Is not new. 
But my invention relates to the conversion of seamless plaln sections of tubing 
into ornamental hollow boules, ready for use, to adorn métal work of artlstic 
manufacture." 

The first claim was amended to read: 

"(1) And I elaim as my invention the process described for eonverting sec- 
tions of seamless plain tubing into concavo-eonvex oblate spheroidal bodies, by 
compression with dies for the purpose speclfied." 

The patent ofSce notifled the applicant that claim 1 was antici- 
pated by two patents, and that claim 3 was objectionable for rea- 
sons stated. Six months later he amended, by substituting, for 
the passage above quoted from the second spécification, the longer, 
more-detailed, and elaborate statement as to the prior art which 
is found in the patent as issued, and amended the claim to its 
présent form. Patent was thereupon allowed to issue. Complain- 
ants insist that the eiïect of thèse changes was to remove from the 
patent any limitation to sections of plain tnbing, to extend it so 
as to cover any form of tubing; and that his action in this regard 
is conclusive, both as to his intention in taking the patent and as 
to the intention of the patent ofiQce in granting it, and so is con- 
trolling as to the scope that should be given to the claim as it 
now stands. Eeference is made to Morgan Envelope Co. v. Al- 
bany Perforated Wrapping Paper Co., 152 U. S. 425, 14 Sup. Ct. 
627. In that case the applicant had originally claimed "a bundle 
of toilet paper * • * in a band * * * of oblong or oval 
shape," etc. The claim was rejected as indeflnite and anticipated. 
The patentée amended the claim, by striking out the limitation that 
the band must be oblong or oval in shape, thereby broadening its 
terms so as to include a band of any shape. In a subséquent suit 
against an alleged infringer, he endeavored to save this claim as 
allowed, by insisting that, looking at the spécification and drawing, 
it was obvions that the claim should be so limited to a band "of 
oblong or oval shape." The suprême court held that the "patentée 
having once presented his claim in that form, and the patent office 
having rejected it, and he having acquie«ced in such rejection, 
he is now estopped to claim the beneflt of his rejected claim, or 
such a construction of his présent claim as would be équivalent 
thereto." Manifestly, that is not the point presented hère. 

On the other hand, the défendant contends that the change in 
the form of the claim is of no importance, because the practical 
disclaimer, which set forth the state of art in the patent as flnally 
allowed, was so much more fuU, clear, and spécifie that it would 
hâve been superfluous to say that he did not claim folding together 
the ends of corrugated tubing; that it was unnecessary to make 
any référence in terms to a process which involved no swaging and 
no upsetting, but simply consisted in folding down corrugations 
produced by suitable corrugating dies, which are neither men- 
tioned, suggested, nor implied in any part of his spécifications or 
drawings or clàims. Whatever may hâve been the transactions 
between the applicant and the patent office, and whatever light 
may be thrown upon obscurities in the patent by the file wrapper 
and contents, it is the patent as issued by which the patentée'» 
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right to a monopoly must be tested. When it expressly déclares 
that there is some other process to which it does not apply, and 
in plain and unambiguous language gives the earmarks by which 
that other process is to be distinguished from the process of the 
patent, the public has the right to insist that the patentée shall 
abide by the disclaimer he has made and proclaimed. 

Turning now to the patent, we flnd that the patentée refers to 
two other processes. The one is the manufacture of very small ar- 
ticles, like beads, by compressing the ends only of tubular sec- 
tions into rounded form, the tube being comparatively thick in 
relation to the size of the article to be formed. The other is the 
swaging of larger hollow articles into more or less rounded form 
from comparatively thin tubular métal, by first casting a thick 
temporary lining of soft métal into the tube, to give it body. Nei- 
ther of thèse processes is the one used by the défendant, viz. the 
folding down of the projections of a section of corrugated tube at 
the ends of such section, and the flattening out of such projections 
in the middle of the section. Such a process would be impossible 
with a lined tube, and the very thick tube used in bead making 
is too thick to fold or crimp. But, in differentiating his process 
from both of thèse, the patentée has deflned it so clearly, so spe- 
ciflcally, jpo exactly, that there can be no room for doubt as to what 
the process was which he actually did give to the world in ex- 
change for the monopoly to practice it, whatever doubt there may 
be as to what he meant to give or the patent office meant to take. 
The patent proceeds: 

"My invention dififers from the formeF [the bead process] In making the 
bodies of any desired slze, without using the tubing of a thickness increased 
as the diameter is enlarged; and also in not only swaging and upsetting the 
ends of the tube Into a smaller diameter, but also enlarging the diameter of 
the middle part thereof." 

So far there is no differentiation from defendant's process, for it 
will be remembered that the ends of the tube (as distinguished 
from the métal) are swaged or upset into a smaller diameter, and 
the diameter of the middle portion is enlarged. The patent pro- 
ceeds: 

"[My Invention] differs from the latter [process above descrlbed] m'ost essen- 
tially in not employing lining of soft métal or any other material, and it dif- 
fers from both in that, wbereas In those cases there is only a changing in the 
shape of the tube, there is no upsetting of the métal, making It thinner in 
some parts, and in others thlcker, my process does thus [by upsetting] greatly 
change the thickness of the métal in différent places; and, so far as I am 
aware, I am the first to discover that comparatively thin tubes of large dia- 
meter can be swaged and upset into spheroldal form of dies, axid that the 
métal can thereby be upset without crimping to reeeive the desired forms." 

If there is any force in words, the process of the patent is to be 
differentiated from one, earlier or later in time, where compara- 
tively thin tubes of large diameter are swaged into spheroidal form 
of dies, thus receiving the desired forms, by folding down corruga- 
tions in such tubes upon each other without changing the thick- 
ness of the métal in any part. Despite the change in the form of 
his iirst claim, we are strongly of the opinion that the patentée ail 
along supposed that what he had discovered was a property of 
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metals whereby, when compressed axially in suitable dies, there 
would be molecular rearrangement; that this would take place 
only in the tubes where there was nothing to hinder the molecular 
flow; that when a tube had been corrugated, and incipient creases 
thus formed, the projections would double in on eacb other, and 
fold down in the creases, thus reducing the diameter before molec- 
ular rearrangement could take place. He also probably thought, 
and evidently still thinks, that, if the diameter were further re- 
duced, there would be molecular rearrangement without crimp- 
ing. The évidence in this record, however, indicates that upon that 
point he is mistaken. But, whatever he thought, the language of 
his patent is plain, and will not apply to a process where the diam- 
eter of the end of a tube is reduced, and the métal composing it 
is closed in, not by molecular rearrangement, but by merely fold- 
ing down and bringing together a séries of crimps or corrugations, 
without any change in the thickness of the métal. Such a con- 
struction of this patent for changing sections of tubing into hol- 
low balls or spheroidal bodies would, moreover, seem to be re- 
quired by the state of the art 

In 1867 a patent (No. 71,042) was granted to D. T. Munger, for 
an improved machine for making bail chain; that is to say, chain 
formed from hollow balls, the several balls being united^so as to 
form a flexible chain. The invention consists "in swaging the balls 
so as to close around the neck of a double-headed rivet, then a sec- 
ond bail around the same rivet, and so on. * * * A pièce of 
métal of the proper size, as in Fig. 6, is bent in cylindrical form, 
as in Fig. 7, and the two edges united. I prefer to use corrugated 
métal, but this is not essential. * • • Then the cylinder is 
placed in proper dies, and its two ends contracted so as to close 
around the neck of the rivet." The spécification shows that thèse 
"proper dies" compress the cylindrical form axially. The lower 
die is single; the upper die in two parts, which can be laterally sep- 
arated, so as to allow the balls, after they hâve been linked to- 
gether, to be removed vertically. But thèse two parts are brought 
together before pressure is applied to the cylindrical form, so that 
the axial compression is in fact between two concave dies; the 
resuit being that "the form of the combined dies will contract the 
blank, and close one end around the rivet." In what way a cor- 
rugated cylindrical form is "contracted," and its "end closed 
around" a rivet or pin when it is compressed axially between two 
concave dies, the évidence in this case abundantly discloses. The 
complainants contend that the cylindrical form is not a tube, prop- 
erly speaking, — that is, not a seamless tube, — but is a cylindrical 
blank, with a longitudinal slit or opening, and that the effect of 
the compression would be to overlap the métal at the ends. That 
this would be the effect, we very much doubt. It is difficult to see 
how corrugated métal would be thus lapped over itself, twice or 
three times, as it must be to secure a diameter small enough to 
hold the rivet. But, even if it would, the patent does not indicate 
that the cylindrical form ig slit open. Complainants' experts re- 
fer to the drawings, showing four balls of the completed chain, 
and the same in section, as supporting their contention, insisting 
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that certain Unes on thèse drawings represent the corrugations, 
and indicate that, when completed, tliere is an elliptical opening 
on the side of the bail. This is very unsatisfactory évidence, es- 
pecially as the markings on ail four balls of Fig. 8 are not alike; 
and, if on one or two of them they might seem to indicate an open- 
ing on the others, they quite as plainly indicate a métal corruga- 
tion at the same place. Moreover, the lines on Fig. 9, which shows 
the balls in section, would, by the same reasoning, be taken to 
indicate that there was an opening on the other side as well, which 
is absurd. Moreover, the drawings most certainly do not indicate 
any overlapping at the ends, but, on the contrary, a folding to- 
gether of the corrugations. In the face of the express statement 
of the Munger patent that "a pièce of métal of the proper size is 
bent into cylindrical form [thus giving a cylindrical blank], and 
the two edges united," we are unable to assent to the proposition 
that Munger's process is to be limited to a section of tube slit 
open longitudinally. 

In Tiew of ail thèse facts, we concur with the circuit court in 
the conclusion that defendant's process, which produces the sphe- 
roidal bodies from corrugated tubing solely by folding and unfold- 
ing the corrugations, or, if extrême contraction of diameter is re- 
quired, by buckling or doubling in some of the corrugations, and 
which does not upset the métal, nor make it thicker in some parts 
and thinner in others, is not an infringement of complainants' pat- 
ent. The decree of the circuit court is affirmed, with costs. 
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HEALEY V. THE MARACAIBO. 

(District Court, S. D. New York. November 5, 1896.) 

Seamkît's "Wages— Offset— Allbged Smuggling— Fine— Sbtti.bment befoke 
Consul. 

Upon a seaman's discharge before the consul at Maracaibo and a set- 
tlement of his wages with a month's extra wages included in a written 
order given to the seaman upon the owners In New York for the payment 
of the balance due and on suit by the seaman for the nonpayment, a 
claim to an ofCset was interposed for an alleged fine of $300, Imposed upon 
the ship for the seaman's alleged smuggling; but the facts, whatever they 
were, being known to the master prier to the settlement before the consul, 
and the order for the extra wages belng unqualified, and the proofs as to 
the fine or any payment thereof belng doubtful; held that the offset 
should not be allowed. 

(Syllabus by the Court) 

Cowen, Wing, Putnam & Burlingham, for libelant 
Ooudert Bros., for claimant. 

BROWN, District Judge. The settlement made by the master 
and the agents of the steamship with the libelant at Maracaibo, 
as regards the wages then due him, the discharge of the libelant 
by the consul at that port as a part of that settlement, the al- 
lowance of a month's extra wages, and the delivery to the seaman 
of a written order for the amount due him, including the extra 
wages, and the consul's assurance to the libelant, as testifled to, 
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that the order was as good as gold, seem to me incompatible with 
the claim which the respondents now put forward, to offset against 
this order the fine which it is claimed was imposed on the vessel 
and paid, as it is said, on account of the libelant's smuggling. Al] 
the tacts in the case relating to the smuggling, it is évident, were 
known to the master, and to the ship's agents before the settlement 
referred to. Moreover, there are no entries in the log, such as 
the Revised Statutes require, to authorize the offset of the fine 
alleged to hâve been paid on account of the alleged smuggling; and 
the omission to make the entry in the log, and to read it to the 
libelant, was evidently intentional, because inconsistent with the 
settlement made with the libelant. Nor is there any proof of the 
payment of any spécifie sum for the alleged fine. Two dépositions 
were taken at Maracaibo in regard to that subject in behalf of the 
respondent on direct and cross interrogatories, and the extremely 
meager answers to the inquiries, the omission of any particulars 
in regard to the amount paid, and the failure to take or produce 
any receipt or voucher, are signiflcant omissions. The record of 
the judicial proceedings in regard to the smuggling shows that the 
articles smuggled were condemned and conflscated, and sentence 
passed against the libelant; but I cannot make out that any fine 
was imposed upon the ship, or the owners; or that anything was 
to be paid by anybody above what might be realized from the ar- 
ticles condemned to be sold. Under such a state of proofs, it is 
impossible for me to deny to the seaman a decree for the wages 
which were due to him, and for which, upon a settlement made with 
full knowledge of the facts, a written order was given to him that 
did not intimate on its face any such qualification, or réservations, 
as would be inconsistent with the consular action at that port. 
Decree for the libelant, with costs. 



DISNEY V. FURNESS, WITHY & CO., Limited. 

(District Court. D. Maryland. March 24, 1897.) 

Shipping— SniTS in Masteb's Namb. 

The master, by his gênerai agency (or the owners In relation to the 
shlp, Is authorlzed to sue In his own name, In their behalf, to reeover dam- 
ages for breach of a contract of afCreightment. 

Affbbightmknt— Rbadikbss to Reckive Cargo— Sundats. 

A provision In a contract of afCreightment that the shippers may cancei 
the contract if the steamer "be not ready for cargo on or before March 
15, 1896," glves the steamer the whole of that day, though it falls upon 
Sunday, and she is not required to be ready on the preceding Saturday. 

Same— State op Rbadinkss — Shipting Boabds for Grain Cargo. 

Failure of the shlp to hâve up the top board of the shifting boards, 
■where the board and the slots for receiving it are fltted. and prepared, is 
not a want of readiness to receive grain cargo, such as would autliorize 
the cancellatlon of the contract of afCreightment. Nor la cancellation au- 
thorlzed by failure to hâve up the shifting boards in the hateh combings, 
as thèse, if used at ail, are better put in when the cargo Is partly loaded. 

Same. 

A practice peculiar to the port of lading, which requires battening of 
the seams even wlien not needed, and merely eut of abundanl caution, 
cannot, without previous notice, authorize the shipper to eanoel the con- 
tract for want of such unnecessary battening. 
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6. Same— Cleakltkess of Hold. 

A provision giving the shippers the rlght to cancel the contract for shlp- 
ment of a cargo of grain If the ship be net ready on a given date requires 
a practical and substantial readiness to reeeive the cargo such as would 
insure the underwriters' Inspector's approval, and obtain his pass, and 
would gratify the usual and reasonable requirements for avoldlng Injury 
to the commercial value of the grain. 

This libel was filed March 19, 1896, on behalf of Messrs. Rickin- 
son. Son & Co., of West Hartlepool, England, owners of the British 
steamship "Aries," to recover the damages caused by the refusai of 
the respondents to load the steamship when tendered to them, on 
March 15, 1896, at Newport News, Va., in violation, as the libel- 
ants allège, of a contract of affreightment. 

The contract stipulated that the shippers should hâve the right to cancel the 
contract If the steamer was not ready for cargo on or before March 15, 1896. 
The steamer arrived at Newport News about 10 o'clocli in the evening oi^ 
March 15, 1896. She was entered immediately at the customhouse, and pro- 
cured the underwriters' surveyor's pass to load grain In ail her holds, and at 
10 minutes Ijefore 12 o'clock p. m. was tendered by the master to the respond- 
ents, as ready to reeeive cargo. The respondents' agent refused to accept the 
steamer, stating, as the reason for the refusai, that the shlfting boards were 
not fltted in her liatch combings, "and notified the master that the respondents 
elected to cancel the contract. The controversy hlnges upon whether the 
steamer was ready before midnight on March 15th to reeeive cargo according 
to the requirements of the contract 

The contract is as foUows: 
"Berth Terms Contract between Pumess, Withy & Ce, Ltd., and Patterson. 

Kamsay & Co., Acting as Agents for Owners of the S. S. Aries, by Cable 

Authority of Jaciison Bros. & Oory, dated London, 16th Jany., 1896. 

"Engagea from Fumess, Wlthy & Go., Ltd., for shipment in the S. S. Aries, 
classifled lOO A 1, in British Lloyds; Twenty thousand quarters (20,000 qrs.) 
of grain, 10%, more or less, at steamer's option, to a direct port in the United 
Klngdom, or to Rotterdam, Amsterdam, or Antwerp, one port only, as ordered 
on signing bills of ladlng, at two shillings and ten pence halfpenny (2— lOi^) 
per quarter of 480 Ibs. The vessel to load Newport News and/or Norfollc, Va,, 
employlng shippers, stevedore at customary rates. The cargo to be ready 
when called for, not earller than the 15th February, 1896. Shippers having 
the right of cancellng the contract tf the steamer be not ready for cargo on 
or before March 15th, 1896. Oaïgo to be loaded as fast as the vessel can talie 
it, and to be dlschaxged In like manner with ail dlspateh. Shippers hâve the 
right of shipping cargo other than grain (being lawful merchandise) not ex- 
oeeding two thousand (2,000) tons, they paying ail additional expense above 
what grain cargo would cost, and total freight to be équivalent to fuU cargo 
of grain at two shillings and ten pence halfpenny (2—10%) par quarter, as 
above. This engagement to be subject to ail the conditions of the 'Berth Bill 
of Lading' to any United Kingdom port, to Rotterdam, to Amsterdam, or to 
Antwerp, in customary use at Newport News and/or Norfolk, Va. FuU cargo 
Insurance to apply in vessel's favor, if required. The steamer is to be con- 
signed to the agents of Furness, Withy & do., Ltd., at port or ports of loading 
aud port of discharge on customary terms. One and a quarter per cent. 
freight brokerage is to be paid to Fumess, Withy & Co., Ltd., at port of load- 
ing, as usual, and the commission of one and a quarter per cent. (1^4%) to Pat- 
terson, Eamsay & Co. It is mutually agreed that this contract is subject tn 
ail the terms and provisions of and ail the exemption from liability contained 
in the aet of congress of the United States approved on the 13th day of Feb- 
ruary, 1893, and entitled 'An Act relating to navigation of vessels,' &c. 

"H. O. Haughton, Patterson, Ramsay & Co., Agts., 

"Witness. 
"O. L. Wiliiamson, Per pro. Furness, Withy & Co., Ltd., 

"Witness. C. W. Browley. 

"Dated Baltimore, January 18, 1896." 
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By a subséquent agreement, the shîpper's privilège of shlpplng not exeeedlng 
2,000 tons of other cargo than grain was Increased to 3,000 tons. The steamer 
was a new steel ship, built under spécial survey, and held the bighest rating 
In Lloyds' Register. She had no between deeks, and was fitted out -when 
built with a complète equipment of sbifting boards constructed to be placed in 
the Iron stanehlons which supported her deck, and fltted with iron braces or 
shores. She had left England on her flret voyage in September previous, and 
had carried a cargo of coal to the East Indies, and brought a full cargo of 
dry Java sugar, in baskets, to the United States, consigned to the respondents. 
Under that contract she was to report to the respondents at the Delaware 
Breakwater for orders directlng where to deliver the sugar, and the respond- 
ents ordered her to Boston. She had had head winds and a long voyage f rom 
Gibraltar, and had been obliged to stop at Bermuda for coal. She arrived at 
the Delaware Breakwater on February 26, 1896, and, gettlng orders to go to 
Boston, she was obliged to go first to Philadelphia for coal. She arrived in 
Boston March 9th, finished dlscharging the sugar on the ISth, and left Boston 
for Newport News at noon of that day. 

It was on his arrivai at the Delaware Breakwater, on February 26th, that 
the master of the Aries first leamed of the contract of January 18, 1896; and 
It was quite apparent from the tlme of the steamsbip's arrivai In Boston, on 
March 9th, that it would be ail she could do to be in readiness to receive 
cargo In Newport News on the 15th. Freights had fallen eonsiderably between 
January 18th, the date of the contract, and the mlddle of March, so that on 
the freight of this large ship, capable of carryling 21,000 quarters of grain, 
it made a différence of about ,$5,000 whether the ship was loaded at the 
contract rate or at the current market rate. With this large sum at stake. 
it is easy to understand that the master and agents of the ship were anxious 
to hâve her In readiness to perform the contract. If possible, and that the 
agents of the respondents were anxious to refuse to load her if they could find 
any ground of objection which would release them. The différence and cou- 
flict between the witnesses as to what oonstituted a fair standard of readi- 
ness to receive a cargo of grain may be explalned in part, at least, by the 
side of this controversy on which they became enlisted, and was complicated 
somewhat, I think, by the faet that at Newport News the respondents largely 
controUed the shipping of grain by foreign steamers, and afforded employment 
to the persons connected with that business there. 

Wishing to leam as early as possible for what cargo the Aries was required 
to be ready, her agents applied from tlme to time to the agents of the respond- 
ents in Baltimore to be Informed if they desired her fitted for a full cargo of 
grain, or for a gênerai cargo including grain, and were told that a definite 
answer could not yet be given. On the 15th, at Newport News, Mr. Chase, 
acting for the libelants, made the same Inquiry, and was answered that it was 
intended to load her wlth a full cargo of grain. The steamer arrived at New- 
port News at 10 o'clock on Sunday nîght, March 15th. Mr. Chase, represent- 
ing the owners, Mr. Haughton, the underwrlters' surveyor, Mr. Berner, repre- 
seating the shippers, Capt. Smith, the shippcr's marine superintendent at 
Newport News, together wlth a carpenter and a ship chandler, went aboard. 
The master at once went ashore, and entered the vessel at the eustomhouse, 
and, retuming, gave notice about 11 o'clock that the ship was ready to receive 
her cargo. The shipper's agent replied that the notice could not be accepted 
unless aocompanled by a surveyor's pass. The master then obtained from Mr. 
Haughton, the surveyor of the board of underwrlters of New York, who had 
came aboard on her arrivai to Inspect her, a certificate that the steamer was 
passed to load grain in ail her holds, the holds having been prepared in ac- 
cordance with the rules of the board of underwrlters of New York, with the 
indorsement that the sbifting boards were up to deck fore and aft, but not in 
the hatch combings. At 11:50 the master renewed the tender of the ship in 
writjng, accompanied wlth the surveyor's pass, certifying to her readiness to 
receive cargo. The shipper's agent at once replied in wrltlng that the sur- 
veyor's pass was not in aocordanee with the régulations, as the sbifting 
boards were not fltted in the hatch combings, and dcclined to accept the ship. 
and notifled the master that the contract of January 18th was canceled. The 
carpenter's men at once went to work to fit the shifting boards into the hatch 
combings, and they also, without, It would appear, distinct orders from any 
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one, proceeded to nail battens over the seams of the bottom of the ship, and, 
by 7 o'cloek on Monday mornlng, had flnished ail they undertook to do. About 
10 o'cloek Monday morning, by request of respondents' agent, an-other under- 
writers' surveyor, Mr. Lauder, from Norfolk, who "was called as a witness by 
the respondents, together with Mr. Smith, the respondents' marine superin- 
tendent, and Mr. Tyler, superintendent of the grain elevators, and some others, 
came aboard, and proceeded to make a very searching examination of the ship. 
Mr. Lauder found the shifting boards ail up to the top of the hatehes. He 
considered the battens unnecessary if the bottom of the ship was tight wlthout 
them. So, in order to see if there were open seams under the battens, he had 
them ripped ofC, and, upon a careful search, he found 18 feet of the llmber 
seams open three-sixteenths of an inch, and about 36 feet of the ceiling not 
over the limbers, but over the water ballast tank, open about one-fourth of an 
inch. Thèse 53 feet In ail, he thought, miaiht let some kinds of grain through, 
and sbould be battened. But he was unwUling to state that they were suffl- 
cient to hâve required Mr. Haughton to refuse her a pass to load, or that he 
hlmself would hâve refused a pass if he had been called upon to inspect her 
for a grain cargo. As to the cleanllness of the holds, he noticed nothing ont 
of the way, except some sloppiness under the hatehes, which he said might 
hâve come from rain durlng the night of the 15th. Mr. Smith, the marine 
superintendent of the respondents, was présent at this inspection, on Monday 
morning, and went into the holds with Capt. Lauder; and he testified that 
Nos, 1 and 2 holds were very dirty; that the remains of the sugar cargo had 
covered parts of the flooring and the sides of the ship with a dirty paste. Mr. 
Vaughan, the carpenter, testified to the same. Mr. Tyler, grain inspecter at 
the Newport News elevators, who was sent for by the respondents' agent to 
examine the vessel, testified that Nos. 1 and 2 holds were gummed up with 
sugar and molasses, and that he required ail her holds to be cleaned and limed, 
ànd her beams scraped and limed, and her boards cleaned and limed, before he 
would accept the ship for a cargo of grain. 

On the afternoon of Monday, March 16th, the respondents, by letter, con- 
firmed their rejection of the ship, because she had not been ready for a fuU 
cargo of grain on March 15th, and offered to load her at a réduction of 10% 
pence per quarter on the contract rate of freight. The respondents persisting 
in their refusai to load tie ship, a new charter was signed on the 20th, at tha 
proposed réduction, without préjudice to any daims for damage under the 
contract of January 18th. Under the new charter, the respondents loaded the 
Aries with a mixed cargo, consisting of oats in bulk in No. 2 hold, and flour 
in bags and other cargo in the other holds. Nothing was donc to thèse holds 
ekcept that they were limed on Monday, the 16th, and in No. 2 a f ew battens 
were nailed down. It is proven that she carried and delivered this cargo with- 
out damage of any sort. With respect to the condition of the ship after un- 
loading her cargo of sugar in Boston, ail the stevedores and other persons 
concemed in it were examined on behalf of the libelants. They appear to 
hâve been an intelligent and falr-minded set of men, some of them employed 
by the respondents, and none of them In the employ of the libelants, and they 
ail testified that dry Java sugar in baskets Is a clean cargo, which does not 
run to molasses; that the baskets are frequently broken in hoisting them out 
of the holds, but that the unloading In Boston was during the coldest weather 
of that winter, and the sugar ran like dry sand, and did not caJîe or gum up 
the holds; that mats had been used for dunnage, to keep the baskets of sugar 
from the sides of the ship; that the holds were carefully cleaned up, so as 
to get out every pound of sugar, and were left clean enough for any cargo to 
be put In. The testimony is also that, on the voyage from Boston to Newport 
News, the master, assuming that he might be required to be in readiness for a 
cargo of grain, had the crew engaged ail the voyage in putting up the shifting 
boards, and in cleaning the holds again, and liming them, to make sure that 
they were clean and without smell. The Boston pilot, who brought the ship 
around, testified to the same effect. The customhouse inspector at Newport 
News, whose duty required him to remain on board the steamer during the 
time she was in the port, and who for three years had been on duty on similar 
vessels, waiting to load grain, testified that the holds appeared to him very 
clean on Mcaiday, and as fit for grain as any vessel he had seen; that ail 
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that he noticed done afterwards before the shlp was loaded under tne new 
charter was that some lime was spread about in some places in the holds, 

Brown & Brune, for libelants. 
John H. Thomas, for respondents. 

MORRIS, District Judge. It was objected in argument that this 
suit was improperly brought in the name of Disney, the master of 
the Aries, on behalf of himself and the owners, but should hâve 
been brought in the names of the owners themselves. This objec- 
tion was not taken in the answer, which admits that Disney is the 
master and bailee of the ship. 

In Benedict's Admiralty (3d Ed. § 384) the rule is thus stated: 

"The master's gênerai agency for the owner in relation to the ship and his 
spécial property in her and her cargo and freight authorizes him to bring in 
his own name actions which the owners hâve In relation to the ship, her 
cargo or freight." 

This is the generally received rule. In Oommander-in-Chief, 1 
Wall. 43-51, it is recognized as proper practice, and it is suggested 
that objection for want of proper parties should be seasonably 
made, so that they may be added by supplemental libel or pétition 
or amendment. 

Another défense suggested in argument is that, as March 15th 
was Sunday, the import of the contract was that the ship must 
be ready for cargo on Saturday, the 14th. The rule with regard 
to the payment of commercial paper is cited in support of the con- 
tention. The contract was negotiated and signed by, the Balti- 
more agents of both the parties to it, and their mutual understand- 
ing of what the contract meant is shown by their actions under 
it. Ail their actions appear to hâve been based upon the mutual 
assumption that the contract intended the 15th as the day of 
readiness. The answer is framed upon this assumption. The ob- 
jection that Saturday, the 14th, was the last day for tendering the 
vessel, is first suggested now in argument. The payment of prom- 
issory notes on Saturday when the due day falls on Sunday is es- 
tablished by gênerai commercial usage; but this usage is not ap- 
plicable to contracts which fix a day for the performance of a stip- 
ulated act, other than the payment of commercial paper; the rule 
in such case appears rather to be that a performance on Monday 
is a compliance. 2 Chit. Cont. (llth Ed.) 1066, note n; Stebbins v. 
Leowolf, 3 Cush. 137-144. In The Harbinger, 50 Fed. 941, afflrmed in 
3 U. S. App. 333, 3 C. C. A. 573, and 53 Fed. 394, it was held where, in 
a charter party, the canceling day on which the vessel should be at 
Philadelphia, "ready for cargo," fell on Sunday, it was a compli- 
ance if the vessel arrived in port on that day ready for cargo, al- 
though, by reason of its being Sunday, she could neither be en- 
tered at the customhouse, nor procure a pass to load from the 
underwriters' surveyor. In the case in hand, the respondents hav- 
ing agreed that the shipowners should hâve the whole of the lôth 
to get ready. I think it was a compliance if the vessel was in read- 
iness on that day. 
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The real controversy in this case hinges upon the right of the 
respondents to cancel the contract upon the ground that the ship 
was not ready for a cargo of grain on Sunday, March 15th. The 
objections which the respondents raised were to the shifting boards, 
to the absence of battens over the seams of the floors and limbers, 
and to the unflt condition of the holds for a cargo of grain, by 
reason of the remains of the sugar. 

The contract stipulated that the ship, on the 15th of March, 
should be in her equipment and condition reasonably ready for a 
grain cargo, if the respondents se required, although there is no 
proof that the respondents had a grain cargo at Newport News 
ready for her, and although, a few days later, under the new char- 
ter, they loaded her with a very différent cargo. But the readiness 
required was a reasonable readiness, and not a spécial readiness 
to gratify particular requirements established by the respondents. 
This vessel was a new one, not six months old. She had been, 
when built, fltted out with the shifting boards required for grain 
cargoes. She did not need the spécial flttings put by carpenters 
into vessels not so built. Her shifting boards were ail on board, 
and only required to be dropped into the slots in her iron stan- 
chions, and the iron braces or shores put in place. The defects re- 
lied upon, that in two holds the top board had not been put up, 
was not really a want of readiness. The boards were there, and 
the slots to hold them. It was a matter of a few nainutes to put 
them in place, and they were put in place before midnight. It is 
often a convenience in loading not to put the top board up until 
the grain is partly in. The bulk grain is not allowed in Tessels 
of the Aries type to corne higher than 5J feet from the deck, the 
remaining space, for greater safety, being required to be fllled 
with grain in bags. And so, with regard to shifting boards in 
the hatch combings, they are not usually required or désirable, 
and, if used at ail, are better put in when the cargo is partly loaded. 
Neither of thèse alleged omissions is, in the absence of a spécifie 
notice that they are required, a defect in readiness, authorizing the 
canceling of the contract. 

With regard to the battens, the testimony of those employed 
in fitting vessels for grain at Newport News, and of the grain in- 
spector of the elevators there, tends to show that they require ail 
the seams of the limbers and the floors of the holds to be battened, 
whether the cracks are such as to let grain through or not. But 
the testimony of the underwriters' inspectors, who issue the sur- 
veyors pass, is that only such seams as are suflQciently open to 
admit grain, which might choke the pumps, are required to be bat- 
tened. Obviously, a practice peculiar to the port, requiring bat- 
tening when not needed, and merely out of abundant caution, could 
not, witbout previous notice, give ground for canceling the con- 
tract. The carpenters, apparently without distinct orders, but be- 
cause it was their practice to do so, went to work on Sunday 
night, and battened ail the seams; and by Monday morning, and 
before the vessel could be actually used, she gratifled every sup- 
posed requirement in that respect. But I think the prépondérance 
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of proof is that in this new ship the very few seams which were 
in tlie least degree open were not sufQcient to excite appréhension 
of any risk, either to the ship or the cargo. It is quite apparent 
that neither of the underwriters' surveyors thought so (and they 
represent the interests most hurt by such defects), and that, ex- 
cept for the great désire to escape from the contract, objection 
would not hâve been seriously made by any one. 

The other objection now most earnestly insisted upon is that 
the remains of the sugar cargo left the holds unfit to receive grain. 
It is in évidence that the dry Java sugar in baskets was a clean 
cargo; that it was discharged in very cold weather; that it was 
so dry that it could be readily swept np; that the sides of the 
vessel were protected by mats; that, with a knowledge that the 
vessel would be required to be ready on her arrivai for a grain 
cargo, her master prepared her specially for it. Her holds were 
considered clean by the persons who discharged her in Boston, un- 
der the employment of the respondents, as appears from the state- 
ment of Mr. Smith, that they had heard through respondents' agents 
that the ship had been thoroughly cleaned, and ail the dirt got rid 
of, before she left Boston. It is probable that her coal cargo had 
discolored the floorings, and may hâve left some coal dust in the 
crevices, and may hâve given the impression that she was dirty. 
One set of respondents' witnesses testify that the seams of the flooring 
and limbers were open, and another set that they were gummed up 
with molasses. One would suppose that the gummy substance would 
hâve calked the seams, and at least hâve concealed the openings. 
Very likely it was possible, by diligent searching, to find places 
and crevices in which there were remains of the sugar cargo, and 
there may hâve been some stickiness on the rungs of the ladders, 
and on the edges of the shifting boards, and the discoloration from 
the coal may hâve given everything a dirty look; but it does not 
appear that thèse trifling matters made her unfit for a grain cargo. 
She was a perfectly tight ship, of the best modem construction. 
It is shown that the respondents loaded her with oats, and with 
flour in bags, a much more sensitive cargo than grain, without any- 
thing having been done to her except the scattering of some lime 
in her holds, which was dône early Monday morning, and the put- 
ting down of a few battens, and without any further inspection. 

It is said that charter parties (and this contract is even less form- 
ai than a charter party) should hâve a libéral construction, such 
as mercantile instruments usually receive, in f urtherance of the 
real intention of the parties and the usage of trade. Raymond v. 
Tyson, 17 How. 53-^59. In this case the readiness for cargo con- 
templated was a practical and substantial readiness, such as would 
insure the underwriters' inspector's approval, and obtain his pass, 
and would gratify the usual and reasonable requirements for avoid- 
ing injury to the commercial value of the grain. It did not con- 
template a ni ce criticism of matters not essential and not usually 
insisted upon, and which could not affect any purpose the shippers 
could hâve had in contracting to freight the ship, and which did 
not in fact injure them at ail. I think the owners of the steamship 
should recover such damages as they may be able to prove. 
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PARKER et al. t. OGDENSBURGH & L. O. R. 00. 
(Circuit Court of Appeals, Second Circuit April 8, 1897.) 

L Betibw on Error— Teial by Referke— Procbedings on Report, 

, A judgment of ttie circuit court entered upon tlie report of a référée to 
hear, try, and détermine may be reviewed on writ of error in respect to 
rulings and décisions in matter of law after ttie illing of tlie referee's re- 
port, Ineluding tlie action of tlie court upon a motion to strike out a notice 
of termlnaition of the référence, whlch it had reserved until the filing of 
the report. 

a. Rbpbrencbs ih Fédéral Courts— State Procédure— Referee's Report. 
Under Kev. St. § 914, a référence to liear, try, and détermine may be 
. ■ ordered, upon consent of parties, in aecordance wlth the provisions of the 
New Yorli Code of Civil Procédure; and, upon the f allure of a référée 
80 appointed to flle his report within 60 days after the final suhmission 
of the case to hlm, the référence may be terminated as provided in section 
1019 of said Code, and thereafter the référée bas no Jurisdiction to malie 
a report, nor can any judgment be entered upon one if made. 

In Error to the Circuit Court of the United States for the North- 
ern District of New York. 

This case cornes hère on writ of error to review a judgment of the 
circuit court, Northern district of New York, entered September 10, 
1896, against plaintiffs in error, who were défendants below, for 
f 13,952.20, in favor of défendant in error. 

Haryey D. Goulder, for plaintiffs in error. 
Louis Hasbrouck, for défendant in error. 
Before WALLAOE, LACOMBE, and SHIPMAN, Circuit Judges. 

PER CUEIAM. The action was at law for damages on breach 
of contract. On January 16, 1890, the parties stipulated that "a 
jury trial be and is waived herein, and the whole issues referred" to a 
counsel named therein, "as sole référée to hear, try, and détermine," 
with the usual clause required by the rule, tiiat judgment should 
not be entered until 10 days after notice of the filing of the report. 
An order of référence was entered on this stipulation January 18, 
1890. The testimony having been taken, argument was had, briefs 
flled, and the case flnally submitted for the considération of the 
référée September 21, 1891. No report having been made by the 
référée, défendants on April 20, 1893, served notice on plaintifl that 
they elected to terminate the référence. The New York Code of Civil 
Procédure (section 1019) provides that, upon the trial by a référée of 
an issue of fact or an issue of law, "the referee's written report must 
be either filed with the clerk, or delivered to the attorney for one of 
the parties, within sixty days from the time when the cause or matter 
is flnally submitted, otherwise either party may before it is flled or 
delivered, serve a notice upon the attorney for the adverse party, that 
he elects to end the référence. In such a case the action must thence- 
forth proceed as if the référence had not been directed, and the réf- 
érée is not entitled to any fées." Two years afterwards, on May 16, 
1895, plaintiff moved to strike out défendants' notice ending the réf- 
érence, which motion came on for argument June 4, 1895. The cir- 
cuit court on June 11, 1895, expressed the opinion that such motion 
79 F.— 52 
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should not be decided at that time, but that, should the référée dé- 
cide in favor of the plaintiff, the question could be raised upon the 
motion to confirm the referee's report, and intimated that the référée 
would probably décide the cause soon. Nothing further being heard 
from the référée, the court on October 21, 1895, made an order di- 
recting the clerk to enter an order vacating the référence on Novem- 
ber 7, 1895, unless in the meantime the référée should file his report. 
The référée filed a report in favor of the plaintiff on November 5, 
1893. Défendants thereupon moved to vacate, set aside, and strike 
the report from the files, on the ground that it was nuU and void, 
since the termination of the référence had left the référée without 
jurisdiction to proceed. This motion was denied December 3, 1895, 
and judgment was entered September 10, 1896, in favor of the plain- 
tiff, upon récitals that ail the issues had been duly referred to the 
référée, and that "the said référée had duly made his report." Writ 
of error was sued out to review this judgment. 

The only question it is necessary to consider is as to the effect of 
the notice terminating the référence. Plaintiff's counsel contends 
that such question cannot be examined upon this appeal, for the rea- 
son that the orders of the court below in relation to striking out the 
report of the référée were not final, and that the judgment cannot be 
reviewed in this court; it having been entered upon the report of a 
référée to hear, try, and détermine. There is no force in this objec- 
tion. The cases cited on the brief go only to the extent of holding 
that the findings of a référée or arbitrator as to the facts, and his 
rulings as to the admission or exclusion of évidence, cannot be thus 
reviewed. Such cases expressly hold that, "in actions duly referred 
by rule of court to an arbitrator, only rulings and décisions in the 
matter of law after the return of the award are reviewable." Bond 
V. Dustin, 112 U. S. 604, 5 Sup. Ct. 296. The décision of the circuit 
court upon the referee's report and the notice of termination, which 
it had expressly reserved until the report was filed, may be consid- 
ered a "ruling and décision in a matter of law arising after the retum 
of the award." The judgment entered thereon was final, and is, of 
course, reviewable in this court. It would be an absurd proposition 
to hold that such a judgment could not be reviewed if it appeared 
that there had never been any référence at ail, or that the référée had 
never reported. And that is precisely the position of plaintiffis in 
error, who contend that after April 20, 1893, there was no référée 
or arbitrator, and that, therefore, there was before the circuit court 
no report or award "duly made." The act of 1872 (now section 914, 
Eev. St.) provided that: 

"The praetice pleadings and forms, and mode of proceedlngs In civil causes, 
other than equlty and admiralty causes, In the circuit and district courts must 
conform as near as may be to the praetice, pleadings and forms and modes of 
proceedlng existlng at the time In like causes In the courts of record of the 
State within which such circuit or district courts are held." 

Inasmuch as this statute does not provide for like conformity in 
proceedings to review judgments of those courts, great embarrass- 
ment results to the defeated party where a référée appointed by con- 
sent, in conformity to the state code of procédure, has made his re- 
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port, and the court bas entered judgment thereon; nor bas the ex- 
istiûg difficulty been substantially overcome by tbe rule adopted 
by tbe tbree fédéral districts of tbis state providing for motion for 
a new trial. In view of the décisions, it is ratber surprising tbat 
parties to common-law actions in the circuit court consent to sucb 
références. But none of the autborities intimate that under section 
914 a référence in conformity witb the state practice may not be bad 
when tbey do consent. It cannot be said tbat a référence would (in 
the language of the suprême court when discussing a state statute 
prescribing the manner in which a jury sbould be cbarged) "un- 
wisely incumber the administration of tbe law, or tend to defeat tbe 
ends of justice." Eailroad v. Horst, 93 U. S. 301; Newcomb v. 
Wood, 97 U. S. 583; Lamaster v. Keeler, 123 U. S. 390, 8 Sup. Ct. 197; 
Amy V. Watertown, 130 U. S. 301, 9. Sup. Ct. 530. And, if a référ- 
ence in conformity to the practice prescribed by state statute may 
be entered upon as sucb practice prescribes, there is no reason wby 
it may not also be tenuinated in conformity witb sucb practice. Tbe 
New York Code provides for a référence upon consent of parties, 
manifested by a written stipulation flled with the clerk, whereupon 
be must enter an order referring tbe issues for trial to tbe person 
agreed upon. The section above quoted from, providing for termi- 
nation of the référence, is positive and unambiguous. It bas been 
construed by the court of appeals of tbe state, wbich beld that wbere 
60 days hâve elapsed from the final submission of tbe cause to tbe 
référée, and no report bas been delivered or flled at the time of tbe 
service of notice, tbe power of tbe référée thereafter to make or deliver 
a report was terminated by sucb notice, and the subséquent delivery 
of the report by him was without autbority of law, and void. "It 
is insisted," says that court, "tbat the déniai of tbe motion to set aside 
tbe report should be sustained upon tbe ground tbat in sucb déniai 
the court, in the exercise of its discrétion, came to the conclusion tbat 
it was a proper case to enlarge tbe time for the référée to deliver bis 
report. This position cannot be sustained. After the jurisdiction 
of tbe référée bas ceased, by the service of the notice, the order re- 
ferring, and ail subséquent proceedings, are a mère nullity, tbe same 
as though not existing. Tbe court bas no power to render them valid 
by an order enlarging the time for delivering the report, or otherwise. 
Tbe statute is that thereupon the action sball proceed as tbougb no 
référence had been ordered. Had the court power in any way to pre- 
vent the action from so proceeding, it would, when exercised, effect 
a repeal of tbe statute. The court bas no such power." Gregory 
V. Cryder, 10 Abb. Prac. (N. S.) 295. In view of tbe explicit language 
of the section, it is difflcult to see how the state court could bave 
reached any other conclusion. Certainly this provision for terminat- 
ing références when a reasonable time bas elapsed without dé- 
cision is not a "subordinate provision," nor do we see how it can be 
said to "incumber tbe administration of tbe law, or tend to defeat the 
ends of justice." It may be availed of equally by eitber party. It 
gives to neitber an unfair advantage over tbe other. It tends to 
secure a speedy end of litigation. Moreover, it was eminently proper 
that the state should make some provision on the subject. It is 
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well-settled law that an agreement to submit to arbitratîon is, în 
gênerai, revocable by either party at any time before an award bas 
been made; but, where parties to an action bave consented to a rule 
of court submitting the action to arbitrators to be mutually chosen, 
neither party can rescind tbe rule. 1 Am. & Eng. Enc. Law, p. 664. 
When the state, therefore, provided for the submission of issues in 
court to an arbitrator or référée by consent of parties, it was but 
fair that it should provide safeguards against the référée holding 
the case indeflnitely, — for years, perhaps, as in this case, — while a 
party aggrieved thereby was powerless to compel a décision. We 
are of the opinion, therefore, that when judgment was entered in the 
circuit court on September 10, 1896, there was on file in that court 
no report of any référée duly made; and since it appears from the 
récitals in said judgment that there bas been no default of défend- 
ants, and no trial of the issues, either by a jury or by the court with- 
out the intervention of a jury, the circuit court committed error of 
law in entering such judgment. The judgment of the circuit court 
is reversed and the cause remitted. 



WESTERN WHEEL-SORAPER CO. v. DRINNBN et aL 

(Circuit Court, N. D. Illinois. Aprll 5, 1897.) 

Effect of Appbal — JuBisDicTiON DP Tbîal Court — Ambndment of Plead- 

INGS— PaTF.NTS. 

Pendlng an appeal from a decree restrainlng the infringement of a pat- 
ent, tlie trial court bas no Jurisdiction to ailow the answer to be amendod 
and the case opened for further proof. Smith v. Iron Works, 17 Sup. 
et. 407, followed. 

In Equity. On motion. Suit by the Western Wheel-Scraper Com- 
pany against one Drinnen and others to restrain the infringement of 
a patent. 

Bond, Adams, Pickard & Jackson, for complainants. 
E. C. Taylor, for défendants. 

GrEOSS'ODP, District Judge (orally), The motion is to amend the 
answer, and open up the case for further proof. The case is one 
arising under the patent laws of the United States, and was heard in 
the circuit court at a previous term (77 Fed. 194), resulting in a decree 
in favor of the complainants, sustaining the validity of certain claims 
of their patents, flnding the défendants guilty of infringement, and 
entering the customary injunction order. From this decree an appeal 
was perfected to the circuit court of appeals, where the case is now 
pending. The question preliminary to ail others, raised by this motion 
and, in the view I hâve taken, décisive of the motion, is: Has the 
circuit court jurisdiction, during the pendency of an appeal in the 
circuit court of appeals, to open up the original cause upon any ques- 
tion relating to the merit of the decree appealed from? Upon this 
question I hold that the appeal takes from the circuit court jurisdic- 
tion of the cause to the extent that the cause is bound up in the 
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appeal. The only questions still open in this court, pending appeal, 
are those that do not relate to the decree appealed from. The pur- 
pose of the motion, however, is to open up and change the decree ap- 
pealed Irom, and therefore deals with questions in the case that are 
now within the sole jurisdiction of the circuit court of appeals. This 
ruling is sustained in Smith v. Iron Works (recently handed down by 
the suprême court) 17 Sup. Ct. 407, and applies to patent cases the 
same rules that govern chancery cases generally. The motion is over- 
ruled. 



SCHBEL, V. ALHAMBRA MIN. CO. 

(Circuit Court, D. Nevada. April 5, 1897.) 

No. 596. 

Mines awd Mining — Convetancb of Tunnbl Right— Appubtenances. 

The ffrant of a tunnel right through a spécifie pièce of ground, "together 
with ajl and singular the appurtenances thereto belonging," carries with It 
by implication every incident and appurtcnant thereto, including the right 
to dump the waste rock at the mouth of the tunnel on tl» land owned by 
the grantors at the time of the conveyance of the tunnel right, 

This is a bill in equity to quiet title to the Metropolitan mine and 
mining claims, owned by the plaintifE. The suit was commenced in 
the state court, and thereafter removed to this court, on motion of de- 
fendant, upon the ground of diversity of citizenship of the parties. 

The bill, as reformed In this court, charges that défendant, in running a tun- 
nel through and near plaintilï's mine, wrongfully and unlawfully, without 
plaintifC's consent, dumped and deposited waste roclî and earth from said tun- 
nel upon plaintiiï's claim; that défendant claims an estate and interest in 
the Metropolitan mine adversely to plaintifC, viz. an easement and servitude 
thereln, and the right to dump waste rock thereon; that said claim is falae 
and invalid, and easts a cloud upon plaintifC's title thereto. The defeùdant, 
in Its answer, "allèges that whatever right, title, or Interest plaintlfC may hâve 
in said Metropolitan claim is subject to the right of défendant to run, maln- 
taln, and work said tunnel, and to the right of défendant to dump waste rock 
on said Metropolitan claim." It bases its right to use the land owned by 
plaintiff at the mouth of the tunnel, upon the ground that it is, and ever slnce 
1873 bas been, the owner of. In possession of, and entitled to the possession 
of the mining claim and premises kcown as the "Alhambra Mining Claim," 
together with the tunnel mentioned in the complalnt, "with the right to dump 
ore and waste rock upon the surface of the Metropolitan mining claim" ; .that 
said tunnel, when commenced, at the mouth thereof, was upon vacant and un- 
occupied public minerai land; that on April 6, 1887, its predecessor in interest 
and grantor located a tunnel right and location under tlie provisions of sec- 
tion 2323 of the Revised Statutes, commencing at the mouth of the tunnel, de- 
scribed in the complaint, and running through the Metropolitan claim Into, 
along, and upon the ground of the Alhambra claim; that said location was 
made with the knowledge of said plaintiff and his grantor; that défendant 
and Its predecessor In interest ran said tunnel upon said tunnel right and loca- 
tion, and fuUy complied with the mining laws in regard thereto; that long 
prior to the commencement of this suit the plaintiff and his grantor, for a 
valuable considération, sold and conveyed to the défendant the land through 
which the tunnel runs. The évidence shows that on Juue 30, 1874, Herman J. 
T. Seheel (plaintiff 's father) obtalned a patent to the Metroix>litan Iode claim; 
that on Febniary 23, 1887, he conveyed his title to said Iode daim to his son, 
Herman B. J. Seheel, the plaintiff herein; that plaintifE holds the légal title 
to said Iode claim, except as to such portions of the surface ground whlch, OQ 
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Àpril 4, 1888, were conveyed by deed to thé défendant Tbe land oonveyed is 
described in the deed as follows: "That pièce or strip of land twenty (20) feet 
wide, eommeneing at the mouth of the tunnel location of John O. Strauch, 
and running thence west 184 feet, more or less, to the east Une of the Alham- 
bra Mining Oompany's land, and situated on the ground of the Metropolitan 
Mining Company; • * • the same being the land through the center of 
which said tunnel of John O. Strauch bas been run. Nevertheless, I hereby 
reserve to myself (ourselves) the right to use said tunnel to work our own 
mines. » * * We also bargain and sell, convey and conflrm, to said second 
party, Its successors and assigns, forever, a rlght of way twenty (20) feet wide 
over the said lands of said Metropolitan Mining Company from the mouth of 
the said tunnel location of John O. Strauch to the county road; the said right 
of way being over the road now used by them in going to and returniug from 
said tunnel. It is further hereby agreed that the party of the second part 
does not elaim any ore in the ground hereby conveyed, and the conveyanee 
hereby made only conveys the surface ground and the tunnel." On February 
6, 1874, the défendant obtained from the United States a patent to the Alham- 
bra Iode, situate west of and adjoinlng the ground of the Metropolitan Iode, 
for 2,000 feet in length. Four hundred and flfty feet of this ground on the 
Alhambra Iode was afterwards conveyed to H. J. T. Scheel, and designated 
as the "Segregated Alhambra." On February 6, 1887, John O. Strauch, 
who is, and for the past 15 years has been, the président of the défendant, 
located a tunnel right running though the ground of the Metropolitan Min- 
ing Company, claiming "ail veins or Iodes within 3,000 feet from the face 
of said tunnel on the line thereof, not previously known to exist, which are 
or may be discovered In said tunnel." This tunnel right and location was, 
on Aprll 4, 1888, conveyed by Strauch to the défendant. The tunnel passes 
through the ground of the Metropolitan Company Into the ground of the 
Alhambra Company. It was run a distance of about 1,012 feet before the 
location of the Alhambra Iode, and has slnce been extended a distance of 
nearly 500 feet. Drifts hâve been run from the tunnel a distance of between 
700 and 800 feet. The waste rock and earth from thèse drifts were dumped 
on the Metropolitan ground at the mouth of the tunnel. The dump is about 
200 feet long, 80 feet wide, and 30 feet deep. At the close of the testimony, 
the défendant, by leave of the court, amended its answer so as to conform 
to the proofs, by addlng the following averments: "Défendant allèges that 
the tunnel mentioned In said blU of complaint was commenoed by said de- 
fendant prier to the year 1873, under the direction and supervision of Her- 
man J. T. Scheel, the predecessor In Interest and grantor of the plaintifC in 
this action, to the Metropolitan mlning claJm described In said bill of com- 
plaint, and was continued and canstrueted under said plaintilï's predecessor 
in Interest and grantor until he conveyed said Metropolitan claim to said 
plalntifC; and after such conveyanee said tunnel was continued and constructed 
by said défendant under the supervision and direction of said plaintifC for 
said défendant until the year 1894; and that from the year 1873 to the year 
1894 said défendant expended In the construction of said tunnel the sum of 
over ten thousand dollars, and during the whole of eaid time said défendant, 
imder the direction of said plalntift and his said grantor, dumped the waste 
rock from said tuimel upon said Metropolitan claim. Défendant further al- 
lèges that by reason of the premlses said plaintliï is estofpped from denylng 
defendant's right to run said tunnel and dump waste rock therefrom upon 
said MetrojKiUtan mlning claim." The évidence given at the trial fuUy sus- 
tains the averment of facts set out in this answer. It shows that the plain- 
tiff never made any objection to the use of the dump by the défendant until 
1894, when a dispute arose between the parties about a claim presented by 
the plaintiff for services which the défendant refused to pa.j. This suit was 
commenced June 6, 1894. 

Robert M. Clarke, for plaintiff. 
W. E. F. Deal, for défendant. 

HAWLEY, District Judge (orally). Did the right to use the sur- 
face ground at the mouth of the tunnel as a dump pass by the con- 
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veyance from the plaintiff to the défendant of the tunnel right as an 
incident or appartenant to the land conveyed? The deed was a bar- 
gain and sale deed. It granted, bargained, sold, and conveyed the 
premises described in the statement of facts, "together with ail and 
singular the * * * appurtenances thereto belonging." The con- 
veyance of the land through which the tunnel runs would be of but 
little, if any, value without the use of the surface ground at the mouth 
thereof as a dump. In fact, the tunnel could not be successfully run 
for the purposes for which it was located and constructed without such 
right or privilège. A deed in gênerai tenns passes everything which 
is a constituent part of the land granted. Was the right to dump the 
waste rock on the plaintiff's land an incident or appurtenant to the 
use and occupancy of the tunnel? The word "appurtenances," in çom- 
mon parlance and légal acceptation, is used to signlfy something be- 
longing to another thing as principal, and which passes as incident to 
the principal thing. 1 Bouv. Law Dict. "A right annexed to land is 
appurtenant where the connection has arisen either by grant or by 
prescription from long adverse enjoyment. In such a case the ap- 
purtenant thing passes with the thing to which it is annexed whenever 
a conveyance or transmission of the latter takes place." 1 Eap. & L. 
Law Dict. An easement is defined to be "a liberty, privilège, or ad- 
vantage which one man may hâve in the lands of another, without 
profit. It may arise by deed or prescription." 1 Bouv. Law. Dict. 
In construing the deed in question, it is the duty of the court to take 
into considération the situation of the land, the circumstances attend- 
ant upon the location of the tunnel right, the object and purpose for 
which it was acquired, how used, the particular situation of the 
parties, their knowledge of the character of work to be done in the 
tunnel, the necessities which existed, if any, of having a right to store 
the waste rock and earth upon the adjacent land at the mouth of the 
tunnel, and the acts and conduct of ail the parties in relation thereto, 
in order to arrive at the intent of the parties in conveying the land 
through which the tunnel runs. The plaintiff reserved the right to 
use the tunnel for the purpose of working the Metropolitan mine. In 
the working of the mines in question either by the plaintifE or the de- 
fendant, in extracting and removing the pay ore therefrom through 
the tunnel, there would naturally arise a necessity of mailing some 
disposition of the waste rock and earth that had to be removed in the 
prosecution of the work. The resuit was that the surface ground at 
the mouth of the tunnel was used as a dump for that purpose. At the 
time the conveyance was executed, and for many years prior thereto, 
Herman J. T. Scheel (the father) was engaged in running the tunnel 
for the défendant, and under his direction the waste rock and earth 
were deposited at the mouth of the tunnel on land to which, at the 
time he held the légal title. The same condition of aflairs existed 
afterwards, continuously, either under the direction of the father or 
Herman B. J, Scheel, the son, until 1894. From the beginning of the 
flrst work in the tunnel up to the time this case was tried the ground 
in question was used as appartenant to the tunnel, and its use was 
necessarily incident to the full enjoyment of the tunnel for the pur- 
poses for which it was constructed and used. There are many things 
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which pass by a convejance of land as appurtenant or incident there- 
to although not expressly named in the deed. If the description in 
the deed does not mention the things claimed as appurtenant, the same 
will be held to pass by the deed, if it clearly appears from ail the trans- 
actions between the parties, and the circumstances and conditions of 
the property and of the use and enjoyment of the same, that the 
things not so mentioned are necessarily incident thereto. 
In Bank v. Miller, 6 Fed. 545, 551, Judge Deady said: 

"That a sale of any real property carries with it any easement or privilège 
■whioh is necessary to Its enjoyment, and at the time is In use thereon and 
therewith, as an appurtenanee in faet, although not teehnlcally so at law; and 
thls upon tlie presumptlon, more or less cogent, according to the circumstances, 
that It was the intention of the parties to the agreement of sale that it should 
pass with the property to which it was then apparently subservient." 

In Insurance Co. v. Patterson, 103 Ind. 582, 586, 2 N. E. 188, 191, 
the court said: 

"Where, during the unlty of title, an apparently permanent and obvious 
servitude is imposed on one part of an estate in favor of another, whlch at the 
time of the severance is in use, and is reasonably necessary for the falr enjoy- 
ment of the other, then, upon a severance of such ownership, whether by vol- 
untary aliénation or by judlcial proceedings, there arises by Implication of 
law a grant or réservation of the right t» continue such use. In such case the 
law implies that with the grant of the one an easement is also granted or re- 
served, as the case may be, in the other, subjecting it to the burden of ail such 
visible uses and incidents as are reasonably necessary to the enjoyment of the 
dominant héritage, in substantially the same condition in which it appeared 
and was used when the grant was made." 

In U. S. V. Appleton, 1 Sumn, 492, Fed. Cas. No. 14,463, the court 
held that, where a house or store is conveyed by the owner thereof, 
everything passes which belongs to, and is in use for, the house or 
store, as an incident or appurtenanee. Mr. Justice Story, in his opin- 
ion, said that this rule "is implied from the nature of the grant, uniess 
it contains some restriction, that the grantee shall possess the house 
in the manner, and with the same bénéficiai rights, as were then in 
use and belonged to it. The question does not turn upon any point as 
to the extinguishment of any pre-existing rights by unity of posses- 
sion, but it is strictly a question what passes by the grant." 

In Voorhees v. Burchard, 55 N. Y. 98, 102, the land conveyed was 
designated as "being the mill property of the said Eansom Eathbone 
in the village of Eathboneville," then giving metes and bounds, em- 
bracing 7.9 acres of land, with appurtenances. It was shown by the 
évidence that in front of the mills was an open space, extending to the 
highway, containing 62 rods of land, which was the locus in quo in 
the action of trespass brought by the plaintiff, and was not included 
within the boundaries of the deed, but had been used as a mill yard 
for the deposit of logs and lumber sawed at the mill for 25 years by 
Kansom Eathbone jprior to his conveyance. The trespass complained 
of was the deposit of saw logs on the open space in front of the mills. 
It was shown that the entire use of this mill yard was necessary to 
the bénéficiai enjoyment of the mills. The court held that, upon the 
facts, an easement in the locus in quo for a way and for a mill yard 
was carried with the principal thing conveyed, and, among other 
things, said: 
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"But the controlling thJng is this: How much and what was necessary for 
the millî the aetual use by the successive owners belng évidence of thia. 
* * * It is the necessity of the mill for Its full and f ree enjoymeat which con- 
trols in indicating what and how much shall pass as an incident appurtenant 
to that In terms conveyed." 

A tunnel right through a spécifie pièce of ground is a right to 
enter upon and occupy the ground for the purpose of prosecuting 
work in the tunnel, and to extract therefrom waste rock or earth nec- 
essary to complète the running of the tunnel, and making such use 
thereof, after completion, as may be necessary to work the mining 
ground or Iode owned by the party running the tunnel. By implica- 
tion the grant of such a right carries with it every incident and ap- 
purtenant thereto, including the right to dump the waste rock at the 
mouth of the tunnel on the land owned by the grantors at the time of 
the conveyance of the tunnel right, such right or easement being nec- 
essary for the full and free enjoyment of the tunnel right. 

The views herein expressed,and conclusions reached,aresustainedby 
the foUowing additional authorities: Sparks v. Hess, 15 Cal. 187, 196 ; 
Cave V. Crafts, 53 Cal. 135, 138; Parmer t. Water Co., 5G Cal. 11, 13; 
Smith V. Cooley, 65 Cal. 46, 48, 2 Pac. 880; Jackson v. Trullinger, 9 Or. 
393, 398; Scott v. Michael, 129 Ind. 250, 254, 28 N. E. 546; Coolidge v. 
Hager, 43 Vt. 9, 14; New-Ipswich W. L. Factory v. Batchelder, 3 N. H. 
190; Lampman v. Milks, 21 N. Y. 505; Ward t. Warren, 82 N. Y. 265, 
268; Holloway v. Southmayd, 139 N. Y. 390, 402, 34 N. E. 1047, 1052; 
Witte V. Quinn, 38 Mo. App. 682, 692; Bowling v. Burton, 101 N. C. 
176, 180, 7 S. E. 701; Gurney v. Ford, 2 Allen, 576; Ammidown v. 
Bail, 8 Allen, 293. It is therefore unnecessary to consider any of the 
questions upon the other points raised by the pleadings, and especially 
upon the point as to whether or not an estoppel was properly pleaded 
or proved. The évidence which was objected to, as to its insufificiency 
to establish an estoppel, was properly admitted in évidence as tending 
to show the situation of the land, and the conduct of the parties, and 
as bearing upon the question of their intentions at the time the con- 
veyance of the tunnel right was executed ; and it matters not whether 
it was sufflcient for the purpose of establishing an estoppel, as the 
points discussed are absolutely conclusive as to the rights of the 
parties. The plaintiff has the légal title to the land covered by the 
dump at the mouth of the tunnel, which is the locus in quo in contro- 
versy; but he holds such title subjeet to an easement and right of way 
of the défendant to use said land, and so much thereof, and no more, 
as may be necessary for a dump, with the right to deposit any and ail 
waste rock and earth conveyed through the tunnel owned by the de- 
fendant. A decree will be entered in accordance with the views ox- 
pressed in this opinion. 
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HILL et al. V. HITB et ux. 
(Circuit Court, E. D. Arkansas, W. D. Aprll 10, 1897.) 

1. MORTGAÔB OF HOMBSTBAD. 

TJnder the Arkansas homestead law, a deed purporting to mortgage the 
homestead of a married man Is a nulllty If liis wife fails to jodn In the deed 
as grantor and acknowledge it as such. And if she signs under duress, 
and tliat fact Is known to the mortgagees, she does not "join In the exécu- 
tion" of the deed, In the meanlng of the act. 

2. Samb — Description. 

A description of land in a mortgage as the north part of a quarter sec- 
tion Is void for Indeflnitenesa. 

8. SaME— SUNDAT. 

Under the Arkansas statutes, a mortgage executed on Sunday is void. 
4. Sunday — Fbdkeai, Courts. 

The construction of a state Sunday law by a state court Is followed by 
the fédéral courts, 
6. Samb. 

A contraet executed on Sunday belng void, a ratification of it on a week 
day, in order to Impart valldlty to It, must be by express agreement, and 
not by mère acquieseence. 

6. Samb— Innocent Puechaseks. 

As the mortgagees of a homestead, through thelr trustée and agent, knew 
that the mortgage had been executed on Sunday, and that the wife had 
Bigned under duress, they are not innocent purcliasers, and the parties to 
the mortgage may contradlct the certificate of the ofllcer. 

7. Samb. 

Persons holding under an Instrument to secure an antécédent debt are 
not bona flde purchasers for value. 

This was a suit in equity brôught by Hill, Fontaine & Co. against 
Henry and Laura Hite to enforce a mortgage on land. 

Harvey & Hill and E. W. Kimball, for plaintifEs. 
T. H. Crenshaw and S. E. Cockrill, for défendants. 

WILLIAMS, District Judge. A vast prépondérance of the testi- 
mony establishes that: (1) The mortgage and notes sued on were 
signed and delivered on Sunday. Thèse facts were known at the 
time of the exécution of the mortgage to the trustée named therein, 
who was also the agent of Hill, Fontaine & Co. (2) Laura Hite, the 
wife of Henry Hite, executed and aeknowledged the mortgage under 
duress. That fact was known to thè agent and trustée before men- 
tioned. (3) Neither Henry nor Laura Hite entered into any subsé- 
quent contraet ratifying the mortgage. (4) The W. Vz of the S. W. 
V4: section 1, and the N. % of the N. W. Vi section 12, described in said 
mortgage, comprised the homestead of Henry Hite at the time the 
mortgage was executed. Hemy Hite was at that time a married 
man, head of a family, and a citizen of the state of Arkansas. (5) 
One of the subdivisions of land admitted to be conveyed by the mort- 
gage is described in the following manner only, to wit : "North part 
Southwest quarter section 12, T. 19 N., E. 2 E." The law upon the 
f oregoing facts is as f ollows : 

The act of March 18, 1887, provides "that no conveyance, mort- 
gage or other instrument affecting the homestead of any married man 
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shall be of any validity unless his wife joins in the exécution of such 
instrument, and acknowledges tiie same." Under tliis act, a deed 
purporting to convey or mortgage the homestead of a married man 
is a nullity if his wife fails to join in the deed as a grantor and ac- 
knowledge it as such. Pipkin v. Williams, 57 Ark. 242, 21 S. W. 433 ; 
Bank v. Gibson, 60 Ark. 269, 30 S. W. 39. One who signs a deed 
under duress cannot be said to "join in the exécution" of the instru- 
ment. The wife in this case not having joined in the exécution of 
the instrument, and that fact being known to the mortgagees, the 
mortgage is Toid as to the homestead. 

The only other pièce of land covered by the mortgage is that de- 
scribed as "north part" of the S. W. V4. section 12, etc., referred to 
above. A description as the north part of a quarter section is not 
deûnite enough to permit of the location of any part, and the descrip- 
tion is therefore void. It follows that no part of the mortgage can 
be enforced. 

2. The mortgage, having been executed on Sunday, is rendered void 
by the statutes of Arkansas. Tucker v. West, 29 Ark. 386. There 
could be no subséquent ratification of the mortgage by Laura Hite, 
the wife of Henry Hite, because, the property being that of the hus- 
band, the wife could relinquish her interest in it only by joining in 
the conveyance, and acknowledging the instrument separate and 
apart f rom her husband, as provided by the statutes of Arkansas. It 
would follow, therefore, that, even if the évidence showed that there 
was a subséquent ratification of the exécution of the mortgage by 
Henry Hite, it would amount to no more than an exécution of the 
mortgage by him alone; but a mortgage upon a homestead by the 
husband alone is a nullity, and, even if Henry Hite had ratifled the 
mortgage, it would be inoperative, because the husband has no power 
to mortgage his homestead unless his wife joins with him in the deed. 
But Henry Hite has not, in fact, ratifled the mortgage. A mère ac- 
quiescence in its existence is not a ratification, under the statutes of 
Arkansas. A oontract executed upon a Sunday is void, and is not 
the subject of ratification. The parties may upon a week day adopt 
the terms of a previously invalid contract, and so make it valid from 
the time of the adoption, but it requires an express agreement be- 
tween the parties to effect that resuit. Tucker v. West, 29 Ark. 386, 
406. The construction by the state court of the Sunday law is fol- 
lowed by the fédéral courts. Bûcher v. Eailroad Co., 125 U. S. 555, 8 
Sup. Ot. 974. The foregoing construction of the Arkansas statutes is 
that commonly given to other statutes of like character in other 
States. In Day v. McAllister, 15 Gray, 433, the syllabus is as fol- 
lows: 

"A contract made In violation of the Lord's day is absolutely void, and no 
subséquent ratification will sustain an action upon It." 

Bish. Cont. § 542, says: 

"The void Sunday oontract Is sometimes spolien of by the courts as sus- 
ceptible of 'ratification' on a subséquent weeli day. But the better expression 
is that as it is void, and not voidable, there can be no teohnical ratification of 
it; yet a new contract, express or implied, may be made on the same sub- 
ject, as though nothlng had been done on Sunday." 
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Bishop on Contracts and the Massachusetts case above cited are re- 
ferred to by the suprême court of Arkansas, in McKinney v. Demby, 
M Ark. 74, 78, to sustain the announcement hère made; and in Tucker 
V. West, 29 Ark., supra, Judge English said the ratification or adop- 
tion of ths terms of the old contract could be made by express con- 
tract only. In 1 Jones, Mortg. § 623, the law is stated as follows: 

"The statues forbidding the transaction of business on Sundaj' hâve the 
effect to render void ail contracts executed on that day. It is sometimes said 
that sueh contracts, being Immoral and Illégal only as to the time they are 
entered into, may be affiimed upon a subséquent day, and thus made valid. 
But it seems incorrect to say that a mère ratification can impart légal efiicacy 
to a oontract wMch has no légal existence. The logical theory would seem 
to be that nothlng but an express promise, subsequently made, founded upon 
the considération emanating from the illégal contract, wlll avall to support an 
action having that considération as a basls." 

There has been no adoption by either Henry Hite or his wile, 
Laura, of the terms of the void Sunday contract. It remains void, 
therefore, under the statutes of Arkansas, as construed by its su- 
prême court, and this court cannot enf orce the mortgage. The mort- 
gagees in this case, through their trustée and agent, knew that the 
mortgage had been executed upon a Sunday, and that the wife had 
been forced to sign the same against her will. They are not in posi- 
tion, therefore, of innocent purchasers, and the parties to the mort- 
gage were at perfect liberty to contradict the certificate of tlie offl- 
cer. Donahue v. Mills, 41 Ark. 421-426; Holt v. Moore, 37 Ark. 
145-148. Indeed, if the mortgagees had not had actual notice 
through their agent, the rule would be the same, because the doc- 
trine that a bona flde holder for value of negotiable paper trans- 
ferred as security for an antécédent debt is unalïected by equities or 
défenses between prior parties of which he had no notice does not ap- 
ply to instruments conveying real or personal property as security in 
considération of a pre-existing debt. Bank v. Bâtes, 120 U. S. 556, 7 
Sup. et. 679. The only object of the exécution of the mortgage in 
this case was to secure the past-due debt, and, within the rule of the 
case last cited, the mortgagees would not be proitected against the 
equities of either Henry or Laura Hite. As the mortgage and notes 
are void, the bill must be dismissed. 



HATCH V. JOHNSON LOAN & TRUST CO. et aL 
(Circuit Court, D. Kansas. March 5, 1895.) 

1. Bank Recbivees — Negotiable Papbr. 

A receiver of a national bank holds Its negotiable notes subject to the 
same défenses that applied to the bank Itself. 

2. Same— Défenses to Negotiable Papbb. 

A bank which, through Its cashier and managing ofBeer, procures a note 
to be illegally made by a corporation to secure a debt due the bank from 
one of the corporation's stoekholders, and which, after negotiating it to a 
bona flde holder, receives It baek again, does not thereby become entitled 
to the protection of a bona flde holder. 

3. Corporations— lRREaui,A]t Elections— Exbcutiok op Note and Mortgage. 

ïhe aets of some of the directors who are the principal stoekholders In 
electing offlcers, and through them executing a note and mortgage with- 
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out the notices required by the by-Iaws and in défiance of their provisions 
are void as to other owners and bona fide pledgees of stock. 

4. SAMB— AtTAOHMBNT— MOBTGAQKS. 

The levy of an attachment on corporate property in an action on a debt 
against Oie principal stockholder can give no riglits as against any mort- 
gages, based upon a valid considération as to such stockholder, which 
were executed prior to the levy of the writ. 

5. Same. 

Where a stockholder caused a note and mortgage on the corporate prop- 
erty to be illegally executed in part as seeurity for his own debt and in part 
for a debt due from the corporation, àeld, that the mortgage should stand 
as an équitable charge against the property of the corporation to the ex- 
tent of its own debt. 

6. Banks and Banking— Chbcks op Corporation— Misapplication op Pro- 

CBBDS. 

A bank cashier or teller may pay out a check drawn in the name of a 
corporation in the usual course of business, and when there are no cir- 
cumstances of suspicion to put hlm on inquiry, without any investig-atlon 
as to the destination of the money drawn; and the bank is not to be held 
liable if the money is misappropriated. 

Peters & Nicholson, for Hatch, receiver. 

Throop & Brown, for F. J. Hess and Highland Hall Co. 

John A. Eaton and John C. Pollock, for First Nat. Bank. 

WILLIAMS, District Judge. H. F. Hatch, as receiver of the 
American National Bank of Arkansas City, Kan., on the 20th day of 
September, 1892, flled in this court his bill in chancery against the de- 
fendants to enforce a lien he claimed upon the property of the High- 
land Hall 'Company, consisting of certain real estate at Arkansas 
City, Kan. His lien, he alleged, açcrued to him in a suit at law in 
this court against one Frank J. Hess, wherein a writ of attachment 
had issued and had been levied upon the property of said Hess, also 
upon property standing in the name of the Highland Hall Company, 
to secure and satisfy the claim which the said Hatch set up against 
said Hess. It was averred that the said claim, amounting to f 10,- 
994.63, went to judgment, and that the grounds of said attachment 
were sustained, and that the judgment still remains unsatisfled. The 
bill then sets forth the exécution of a mortgage in the name of said 
Highland Hall Company to the Johnson Loan & Trust Company on 
the 24th day of December, 1890, purporting to convey the real estate 
owned by that company to the said loan and trust company to secure 
a note for $20,000 of that date to the said Johnson Loan & Trust Com- 
pany, payable July 1, 1891, at the ofSce of said loan and trust com- 
pany, bearing interest at the rate of 10 per cent, per annum from 
maturity. It was averred that the note and mortgage were fraudu- 
lent, because the said Highland Hall Company did not owe anything 
to said Johnson Loan & Trust Company at the date of exécution 
thereof or subsequently; that they were executed for the purpose of 
defrauding complainant, and were the resuit of a conspiracy entered 
into between said Frank J. Hess and the ofïîcers of the Johnson Loan 
& Trust Company and the First National Bank of Arkansas City; 
that no considération passed for said note or mortgage from said 
First National Bank or from the National Bank of Commerce to 
either said Highland Hall Company or Frank J. Hess; that, if any 
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considération had ever passed, it had wholly failed; that the note 
and mortgage were void, because they were exeeuted without au- 
thority from the board of directors of said Highland Hall Company, 
and by a person who had at the time no authority to act as président 
of the said Highland Hall Company; that the person who pretended 
to exécute the same as président, R. U. Hess, was not a director in 
said Company; and that at said time one A. B. Johnson was the prési- 
dent of said Company. And it further averred that the said pre- 
tended mortgage was obtained through the connivance, collusion, 
and f raud of H. P. Farrar, who was at that time, and also at the date 
of the flling of the bill, cashier of the said First National Bank, 
and that the said Johnson Loan & Trust Company, about the date of 
the exécution of the note and mortgage, delivered the same to the said 
First National Bank, which transferred the same to the National 
Bank of Commerce of Kansas City, which was holding the note and 
mortgage for said First National Bank in conformity with a con- 
spiracy between the said three last named corporations. The bill 
prays that the mortgage be canceled, and for such other relief in the 
premises as the nature of the case shall require. 

The National Bank of Commerce of Kansas City has not been 
served with process, and has not entered any appearance in the suit. 
Indeed, there is nothing to show service upon any of the défendants 
to the bill. The bill haa not been answered. But George W. Robin- 
son, receiver of the First National Bank of Arkansas City, waived 
service of a subpœna under said bill, and flled a cross bill and a sup- 
plemental cross bill, and thèse were answered by the Highland Hall 
Company and Frank J. Hess. Nothing among the papers in the 
cause shows service of process on the cross bill upon H. F, Hatch, 
receiver of the American National Bank of Arkansas City. The 
cross bill of George W. Robinson, as receiver, etc., recites that the 
First National Bank of Arkansas City has become insolvent; that 
Robinson has been appointed receiver thereof, to take charge of and 
collect its assets, by the comptroller of the currency; and that, in 
order that ail matters touching the complaint and ail controversies 
may be fuUy adjudicated, and that final decree may be made herein 
regarding and touching the real estate in controversy, and the alleged 
lien of the complainant and the lien of the First National Bank of 
Arkansas City, Robinson asks leave to withdraw his demurrer to the 
bill, and files this his cross bill. It allèges, among other things, 
that the American National Bank has become insolvent, and H. F. 
Hatch has been appointed receiver thereof; that the Johnson Loan & 
Trust Company, First National Bank of Arkansas City, the Highland 
Hall Company, and the National Bank of Commerce of Kansas City 
are ail corporations. It admits the allégations of the bill so far as 
relates to the issuance of attachment and recovery of judgment. It 
states that the Highland Hall Company was a corporation organized 
under and pursuant to the laws of the state of Kansas, and having its 
chief ofifice and place of business at Arkansas City, Kan., and that 
as such it was, by and under its charter, engaged in the business of 
buying, improving, selling, and renting real estate; that Frank J. 
Hess was a large stockholder in the said Highland Hall Company, 
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and a director therein. It questions the existence of any lien by 
virtue of complainant's attachment on the property of the Highland 
Hall Company. It states that the said Highland Hall Company at ail 
times had a duly elected and qualifled board of directors, and that 
said board of directors had full charge and control of the business 
of said corporation, and that ail of the corporate powers and business 
of said corporation were exercised and transacted by and through 
such board of directors and the offlcers of said corporation, consist- 
ing of a président, vice président, secretary, and treasurer. It is 
then alleged that on the 24th day of December, 1890, the Highland 
Hall Company, to secure an indebtedness it owed to the Johnson Loan 
& Trust Company, through its duly-authorized président and secre- 
tary, executed to said loan and trust company its note for $20,000, 
payable July 1, 1891, and a mortgage upon its real estate at Arkansas 
City to secure the same; that said mortgage was duly filed for record 
on December 27, 1890, in the proper office; that said note was sub- 
sequently negotiated in due course of trade by said loan and trust 
company to said First National Bank, and that it was afterwards 
negotiated for value, before maturity, in due course of trade, by said 
First National Bank to the National Bank of Commerce of Kansas 
City; that at the request of the First National Bank the said mort- 
gage was afterwards transferred by said loan and trust company to 
said National Bank of Commerce; that the note was indorsed by said 
loan and trust company without recourse, and its payment was guar- 
antied by Frank J. Hess; that the said note and mortgage are now 
owned by the said receiver of the First National Bank, the said First 
National Bank havlng paid off to the National Bank of Commerce the 
indebtedness for which the note and mortgage had been held as 
collatéral. It dénies any fraud or collusion in the exécution or 
delivery of said note and mortgage, or the negotiation thereof, and 
says that the same were executed for the purpose of evidencing said 
indebtedness, and securing the same to said Johnson Loan & Trust 
Company by said Highland Hall Company. It is contended in said 
bill that the transfers to the First National Bank and to the Na- 
tional Bank of Commerce relieved the note and mortgage from any 
défenses which may hâve existed thereto by the Highland Hall Com- 
pany against the Johnson Loan & Trust Company. It is also alleged 
that Frank J. Hess, by virtue of his ownership of a large portion of 
the stock of said Highland Hall Company, has control of its property, 
and, under the direction of its board of directors, has rented and is 
collecting the rents of its property, aggregating $200 per month 
thereof, and has appropriated the same to his own use; that he has 
allowed the taxes upon its property to remain unpaid, until now the 
lien for taxes to the state amounts to |2,414.49, and that, to prevent 
a tax deed being executed by the county clerk of Cowley county to the 
holders of the tax certiflcates, said Eobinson, as such receiver, had 
instituted a suit, and obtained an injunction ; that said Frank J. Hess 
had allowed said taxes to remain unpaid with a view of depriving the 
receiver of said First National Bank of its mortgage, and was con- 
spiring with H. F. Hatch for this purpose. It was prayed therein 
that a receiver to collect rents and pay taxes should be appointed, 
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and that the mortgage held by said Eobinson, as receiver, etc., be 
f oreclosed, and the property therein set f orth be sold ; that the priori- 
ties of the several liens be decreed herein, and that ail orders and 
decrees necessary in and about a fuU adjudication and détermination 
of ail matters and controversies in this action may be herein had. 
The récitals of the so-called "supplemental cross bill" merely partic- 
ularized the manner and times at which the note of the Highland 
Hall Company for .|20,000, in controversy, was negotiated and re- 
negotiated to the National Bank of Commerce by and to the First 
National Bank. 

The Highland Hall Company filed an answer to the cross bill 
of George W. Robinson, as receiver, on September 11, 1893, and 
subsequently, on October 2, 1893, flled an answer and cross bill 
to the cross bill of said Robinson, upon which no subpœna appears 
to hâve been issued, nor is there any answer thereto. The flrst of 
thèse recites that the board of directors of the Highland Hall Com- 
pany on December 24, 1890, consisted of H. P. Parrar, Fred W. 
Farrar, J. L. Huey, A. B. Johnson, and Frank J. Hess, who were 
duly qualified and acting as such for ail of the years of 1890 and 
1891; that A. B. Johnson was président and Frank J. Hess was 
secretary during said time; that during the same time H P. Far- 
rar and Fred W. Farrar were, respectively, cashier and assistant 
cashier of the First National Bank of Arkansas City. It denied 
that the said company had ever been Indebted, except in 1889, in 
the sum of $4,000, to said First National Bank, which had been 
paid off in the year 1889;- that Frank J. Hess, who had parted with 
ail of his stock in the Highland Hall Company to C. W. Purinton, 
W. C. Brown, and other parties, who are named, being indebted, at 
the time of the exécution of the note and mortgage for $20,000, to 
said First National Bank in the sum of |41,000, and to partly se- 
cure the same, and keep the bank from failing, by collusion be- 
tween the two Farrars and said Hess caused to be executed the 
said note and mortgage to the Johnson Loan & Trust Company; 
that the reason the First National Bank was not named as mort- 
gagee was to évade the national banking law in référence to tak- 
ing notes secured by mortgage upon real estate, and for the pur- 
pose of getting around the provisions of the laws of the United 
States regulating national banks, and prohibiting the loan of more 
than 10 per cent, of their capital to more than one individual or 
corporation; that this was done without the authority or a meet- 
ing of the board of directors, when the président of the company 
was off on a wedding trip, and without knowledge of J. L. Huey, 
one of the directors, R. A. Hes^ signing the same as président of 
the company at the office of H. P. Farrar, as cashier of the First 
National Bank; that said note and mortgage were then kept, and 
hâve ever since been retained, by said B.. P. Farrar among the 
assets of said First National Bank until the appointment of the 
receiver thereof; that no considération moved to it from the John- 
son Loan & Trust Company; that it had no knowledge of any 
transfer of said note or mortgage to the National Bank of Com- 
merce; that the Johnson Loan & Trust Company never had any- 
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thing to do with the making or delivery of said note or mortgage; 
that the said Highland Hall Company had no authority to mai:e 
the said note and mortgage; that its real estate was worth $3,000; 
that it owed nothing thereon, and had husbanded its rents and in- 
come. The other answer and cross bill does not materially differ 
from that just mentioned, except that it contains déniais of the 
allégations of the cross bill of Robinson. 

The answer of Frank J. Hess to the cross bill of Robinson ad- 
mits that he was indebted to the First National Bank of Arkansas 
City in the sum of |41,000, and says that the note and mortgage 
of the Highland Hall Company were executed, in évasion of the 
national banking laws, as set forth in the answer of said company, 
to the Johnson Loan & Trust Company. He dénies that he owned 
or that he controlled ail of the stock of the said Highland Hall 
Company at the time the note and mortgage for $20,000 were exe- 
cuted, but says that he had placed the same in the hands of his 
creditors in good faith for the indebtedness he owed them in ex- 
cess of the face value of such stock. 

The testimony in the case established the following facts: The 
Highland Hall Company was a company which was incorporated 
May 13, 1882, under the laws of Kansas, with a capital of |10,000, 
for the purpose of constructing buildings, and of buying, selling, 
and leasing real estate; also of loaning money on real estate and 
Personal security, discounting notes, and such other business as 
might be authorized by law. Its place of business was Arkansas 
City, and the term for which it was incorporated was 99 years. 
It adopted a set of by-laws, which, among other things, provided 
that: "The directors of this company shall hâve charge of ail 
property belonging to this company, and shall hâve gênerai su- 
pervision of ail business transacted by this company. They shall 
audit ail bills against the company, and no bill shall be paid till 
so audited." Article 16. After providing for the mode of elect- 
ing a board of directors at a meeting of stockholders "thirty days' 
notice of [the] time and place" of which had to be "published in 
some newspaper in Arkansas City," it goes on to say how and 
when the board shall organize and proceed to an élection of offl- 
cers. It further provides that "the offlcers of the company shall 
consist of a président, vice président, secretary, and treasurer, 
* * * which shall hold their position one year, or until their 
successors shall hâve been elected and qualifled." The mode of 
casting votes for oflficers is provided for, and also how many of the 
board shall constitute a quorum. There are to be regular monthly 
meetings of the board of directors on the flrst Monday in each 
month for the transaction of such business as may be necessary. 
The duties of the président, vice président, secretary, and treasurer 
are provided for. It was made the duty of the président to pré- 
side at ail meetings when présent, call extra meetings when nec- 
essary, and to hâve gênerai superintendence of the affairs of the 
company. The duties of vice président were virtually the same as 
those of the président when the latter, from any cause, was un- 
able to attend. The secretary's duties were "to keep a true and, 
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correct record of ail meetings and actions of the board of directors." 
The treasurer's duty was to coUect and receive and keep ail funds 
of the company, and disburse the same only on orders of the prés- 
ident, attested by the secretary. The Highland Hall Company, 
among other things, duly acquired lots 6, 7, and 8, in block 68, 
Arkansas City, upou which there were valuable improTements, on 
March 7, 1887. On that day it sold said property to Frank J. 
Hess for |30,000, of which $10,000 was in the shape of an incum- 
brance, which said Hess assumed, and he paid $2,500 in cash, and 
gave his notes for the remainder. A deed was made by the com- 
pany, which was placed in escrow, to be delivered when the notes 
were paid. He could not meet the notes without borrowing the 
money, and to enable him to do this the stockholders of the com- 
pany seem to hâve transferred to him ail of the stock of the com- 
pany, aggregating $10,000. Of this stock 998 shares were held in 
his own name, and 1 each of the 2 remaining shares was held 
by H. P. Farrar and A. B. Johnson. This was on or about 
May 9, 1888. On the same date thèse three stockholders met, and 
increased the stock to $50,000, or 5,000 shares of $10 each. On 
the same day the old boaxd of directors and offlcers resigned, and 
new ones were elected, and a copy of the resolution at the stock- 
holders' meeting, signed by A. B. Johnson as président, and at- 
tested by H. P. Farrar, and certifled to by four directors, showing 
the increase of stock, was forwarded to the secretary of state of 
Kansas. Of the 5,000 shares se created, Frank J. Hess received 
ail but 4 shares, 1 each of said 4 shares being issued to J. L. Huey, 
F. W. Farrar, H. P. Farrar, and A. B. Johnson, who held the same 
merely as nominal stockholders. To pay for this stock, and jus- 
tify an increase of stock, Frank J. Hess reconveyed to the High- 
land Hall Company the property he had purchased from it (upon 
which he claimed to hâve expended $5,000) for $35,000, and con- 
veyed some other property known as the "Ofiflce Building," of the 
value of $15,000. This stock so issued to Hess was hypothecated 
in pledge or absolutely transferred to différent parties at différent 
times. On December 24, 1890, the books of the Highland Hall 
Company showed that the stock owned by Frank J. Hess was still 
in his name, except 500 shares, which appeared in the name of his 
wife. He had received from her $3,000, and there is nothing in 
the évidence to show that she made him a présent of it. There 
was évidence tending to show that he had used this $3,000, and 
made money out of it. It is claimed that he made $10,000 to $15,- 
000 out of it, which formed the basis of the transfer of the stock 
to her. The other shares were held in pledge on December 24, 
1890, by Charles W. Purinton, W. C. Brown, the Union Guaranty 
Savings Bank, the American National Bank of Arkansas City, and 
the First National Bank of Arkansas City, though such pledges 
were not noted on the books of the company. Frank J. Hess was 
also a large stockholder in other corporations, and he kept the 
run of the business of thèse corporations, including that of the High- 
land Hall Company, at his oflace, keeping an account wlth each of 
them. He mingled their bills with his, and paid their debts some- 
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times with his funds, and his debts with their funds. He owed to 
the First National Bank of Arkansas City |41,000 on December 
24, 1890. Part of this he claimed was the debt of the Highland 
Hall Company, and he says it exceeded $20,000. But the eyidence 
does not sustain this view. On the contrary, it shows that a very 
much smaller sum, if anything, had gone to the Highland Hall 
Company out of this indebtedness to help pay indebtedness which 
it had owed upon property. The receipts from its rente are not 
shown. Thèse went, so far as the évidence discloses, to Frank J. 
Hess. On December 24, 1890, on the suggestion and at the in- 
stance of H. P. Farrar, cashier of the First National Bank, he pro- 
cured a note for $20,000, payable July 1, 1891, with interest from 
maturity till paid at the rate of 10 per cent, per annum, and a 
mortgage on ail the real estate it owned to secure it, to be exe- 
cuted in the name of the Highland Hall Company to the Johnson 
Loan & Trust Company. The name of the Johnson Loan & Trust 
Company was used to deceive the officers of the government who 
should be directed to examine into the affairs of the said First 
National Bank. There is no évidence tending to show that the 
Highland Hall Company was indebted to the Johnson Loan & Trust 
Company. For the purpose of having the note and mortgage prop- 
erly executed, a lawyer was consulted by H. P. Farrar, at whose 
direction a resolution was written out to be adopted by the board 
of directors of said hall compahy. In a conférence held at the 
First National Bank between H. P. Farrar, F. W. Farrar, and Frank 
J. Hess it was agreed that, as thèse three comprised a majority of 
the board of directors of the hall company, they would at once 
pass the resolution, which they accordingly proceeded to do, Hess 
writing out the minutes for this purpose. The resolution read as 
follows: "Resolved, that the président and secretary are hereby 
authorized to borrow twenty-flve thousand ($25,000.00) dollars on 
lots 6, 7, and 8, block 69," etc. "Frank J. Hess, Chairman." This 
record was also signed by H. P. Farrar and F. W. Farrar. This 
was no regular meeting. It had not been held pursuant to any no- 
tice served upon any of the directors. The président, A. B. John- 
son, who was a director, was at the time absent on a wedding trip; 
and J. L. Huey, the other director, was at home sick. No attempt 
was made to notify either of thèse, probably because it was deemed 
unnecessary by the parties. It being ascertained by Hess that 
Johnson was absent from the city, he went to H. P. Farrar, and 
the minutes of the Highland Hall Company were then altered so 
as to show that R. U. Hess was elected a director in place of J. 
L. Huey, who, it was first said on the minutes, had "resigned," 
but this was changed to show that he had "not qualifled." The 
minutes were also changed so as to show that R. U. Hess was 
elected président of the company on December 22, 1890, and A. 
B. Johnson vice président, whereas in fact A. B. Johnson had been 
président of the company. R. U. Hess does not appear to hâve 
been a stockholder in the company at this time. Neither J. L. 
Huey nor A. B. Johnson appear to hâve sent in their résignations, 
or to hâve been advised of thèse proceedings. Thereafter, B. TJ. 



836 79 FEDERAL REPORTER. 

Hess, as président, and Frank J. Hess, as secretary, executed the 
note and mortgage for the |20,000. This note was immediately in- 
dorsed without recourse to the First National Bank, and it nego- 
tiated the note to the National Bank of Commerce, before maturity, 
for value, in the usual course of trade, on two différent occasions; 
the said National Bank of Commerce having taken the same on 
both occasions without notice, in good faith. The note and mort- 
gage were taken up and are now owned by the First National Bank. 

The relationship between the Farrars and Frank J. Hess leaves 
no doubt that they knew ail of the circumstances attending the 
connection of Hess with the Highland Hall Company, the circum- 
stances attending the contraction of the debt of |20,000 covered 
by the note and mortgage, and the manner in which it was exe- 
cuted. The note and mortgage were undoubtedly executed at H. 
P. Farrar's instance for the benefit of the bank of which he was 
theu cashier, and, so far as appears, manager. The American Na- 
tional Bank of Arkansas City and the First National Bank of Ar- 
kansas City are both insolvent, and their assets are in the hands 
of receivers appointed by the comptroUer. H. F. Hatch is re- 
ceiver of the American National Bank, and George W. Robinson is 
the receiver of the First National Bank. The latter now holds, and 
claims a decree to enforce, the note and mortgage for |20,000 against 
the Highland Hall Company. The stock of the Highland Hall 
Company is now held as follows: H. F. Hatch, as receiver of the 
American National Bank, holds 1,000 shares, as pledgee of Frank 
J. Hess, on a debt of $10,994.63; W. C. Brown holds 800 shares; 
George W. Robinson, as receiver of the First National. Bank, holds 
200 shares, in pledge from Frank J. Hess; Mary A. Hess holds 
500 shares; C. W. Purinton holds the remaining shares in pledge 
from said Hess. Purinton holds other security, as does Robinson. 
The property known as the "OflSice Building" bas been heretofore 
released from the mortgage. 

The testimony in this case clearly shows that the note and mort- 
gage for 120,000, purporting to hâve been executed by the High- 
land Hall Company, a corporation of the state of Kansas, cannot 
be enforced in the hands of Robinson, as receiver of the First Na- 
tional Bank of Arkansas City. He holds thèse subject to the 
same défenses that applied to the bank itself. Casey v. La Société 
de Crédit Mobilier, 2 Woods, 77, Fed. Cas. No. 2,496; Yardley v. 
Clothier, 3 U. S. App. 207, 221, 222, 2 C. C. A. 349, 51 Fed. 506. 
That bank, it is plain, took the note and mortgage with notice of 
ail défenses thereto. It was executed for a pretended indebted- 
ness to a third person, — that is, the Johnson Loan & Trust Com- 
pany, — although it was known that nothing was due to that Com- 
pany by the Highland Hall Company by the parties who acted for 
said bank, and it was used to enable the bank to protect itself 
against loss on the debt that Frank J. Hess owed it. H. P. Farrar, 
its cashier, knew ail the circumstances attending the exécution of 
said note and mortgage at the time of its exécution. It is folly 
to say that under such circumstances it is a holder for value, and 
in good faith, of the note. Mechem, Ag. §§ 718, 724, 729; Tied. 
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Com. Paper, § 116. The note and mortgage were executed in a 
manner prohibited by law. Three of the directors, without notice 
to the other two, who composed the board of directors of the High- 
land Hall Company, undertook to hold a meeting, and authorized 
the exécution of the note and mortgage. And when they discov- 
ered that the président, A. B. Johnson (who was also a director), 
was absent on a wedding trip, they ousted the other absent di- 
rector, J. L. Huey, without notice or résignation, and proceeded 
to install a brother of Frank J. Hess as a président, and with a 
stroke of the pen converted Johnson into a Tice président. 2 
Cook, Stock, Stockh. & Corp. Law (3d Ed.) § 713a; Paola & F. 
K. Ry. Co. T. Anderson Co. Com'rs, 16 Kan. 302, 306; Farwell v. 
Copper Works, 8 Fed. 66; Bank v. McCarthy, 55 Ark. 473, 18 S. 
W. 759. No doubt they were actuated by the belief that, as the 
affairs of the corporation had been conducted with no more re- 
gard for form in the past, and because Hess was the original owner 
of nearly ail the stock, it was legitimate to go thus far now; for 
the end seemed to them to justify the means. The authorities, how- 
ever, condemn such proceedings where stockholders or pledgees of 
stock exist and require protection, and corporation assets are 
thereby diverted. McLellan v. File Works, 23 N. W. 321, 56 
Mich. 579; New York Iron Mine v. First Nat. Bank of Negaunee, 
39 Mich. 644; Button v. Hoffman, 61 Wis. 20, 20 N. W. 667; Wi- 
nona & St. P. R. Co. y. St. Paul & S. C. R. Co., 23 Minn. 359; Bald- 
win V. Oanfield, 26 Minn. 43, 1 N. W. 261; Bartlett t. Brickett, 14 
Allen, 62; Millsaps v. Bank (Miss.) 13 South. 903; Manufactur- 
ing Co. V. White, 42 Ga. 148. Nor was anything cured or strength- 
ened by the negotiation of said note, before maturity, as collatéral 
security for future advances, to the National Bank of Commerce, 
on two. diiïerent occasions. It flnally came back into the hands 
of the original payée charged with the same equities and défenses 
as applied to it when first issued. 1 Story, Eq. Jur. § 410; Wade, 
Notice, § 63; Sawyer v. Wiswell, 9 Allen, 42; Calhoun v. Albin, 
48 Mo. 304; Kost v. Bender, 25 Mich. 516; Benj. Ohalm. Bills, 
101; Tied. Com. Paper, § 155. 

But the pleadings in the case are faulty. While the désire of 
the parties seems to be to hâve the rights of ail parties settled, 
the court is not placed in that control of the property and over 
parties which the practice of the court in equity requires. The 
bill itself relies, as at présent framed, solely on a lien which it is 
claimed accrued by virtue of the levy of an attachment on prop- 
erty, in a suit at law, on a debt against Frank J. Hess. This gave 
no rights as to the Highland Hall Company's property as against 
any mortgages, based upon a valid considération as to Hess, exe- 
cuted prior to the levy of the writ of attachment. King v. Clay, 
34 Ark. 291; Millsaps v. Bank (Miss.) 13 South. 903, 907. The 
proof shows without possibility of contradiction that at the time 
the bill was flled the complainant was the possessor, as pledgee, 
of 1,000 share« of the stock of the Highland Hall Company for the 
debt Frank J. Hess owed. And as the cross bill of Robinson, re- 
ceiver of the First National Bank, seeks to put the court in pos- 
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session of the res, and this is concurred in by the answer and cross 
bill of the Highlaud Hall Company, the court ought now to allow 
an amendment to the bill so that it may now count upon the col- 
latéral so held. The parties défendant to the bill and cross bill 
of Robinson at least should be served with process, where they hâve 
not waived the service of process, and entered their appearance, 
or, what is équivalent thereto, flled answer. Robinson's cross bill 
is, in effect, an answer to the bill as it now reads. Inasmuch as 
the contesting parties are Hatch, receiver, etc., as pledgee of the 
Highland Hall Company stock, and the Highland Hall Company, 
on the one side, and Robinson, receiver, etc., the holder of its note and 
mortgage, on the other side, any equities which the holder of the 
said note and mortgage may hâve in virtue of the moneys which 
were expended by Hess ont of the amount for which the note and 
mortgage were to stand as security for the benefit of said Highland 
Hall Company and the release of incumbrances upon its property 
should be made an équitable charge upon the property mentioned 
in said note and mortgage, and the proceeds thereof subjected to 
any ofEsets for rents collected, paramount to the claims of any hold- 
ers of stock, under pledge or by transfer, for any debt Frank J, 
Hess owed. Millsaps v. Bank (Miss.) 13 South. 903. 

The cross bill of Robinson refers to a delinquency in payment of 
taxes on the property of the Highland Hall Company, and to a 
sale of the property for taxes. But this is a matter which is not 
presented in a shape that the court can deal with it. For aught 
that appeats to the contrary, the holders of the tax certiflcates are 
entitled to their tax deed, and to a remedy for the recovery of 
thèse lands. The parties who hold the certiflcates do not appear 
to be before the court in this cause, but are, as the cross bill of 
Robinson allèges, parties to a suit brought by him in another court to 
restrain the issuance of deeds. 

When the bill is reformed as indicated, and cross bills hâve been 
duly answered, or service thereto has been waived (which can, 
perhaps, be done without the necessity of taking further proof), 
the proper course, it seems to me, would be to refer the whole case 
again to a master to ascertain how much of the money owing by 
Hess to Robinson as receiver went to pay ofE indebtedness to the 
Highland Hall Company, less such ofîsets for rents collected as 
may hâve been received by Hess or the First National Bank out 
of its property prior to the date of the note and mortgage, and not 
met by expenditures of Hess or said bank for the benefit of the 
Highland Hall Company; and, when this amount has been ascer- 
tained from the proof already in and any additional testimony 
which the parties may désire to présent, a decree should go there- 
for, and a lien be imposed on the property to satisfy the same. 
This, if not paid in a given time, to be flxed, should be satisfled 
by a sale of the property not heretofore released from the mort- 
gage. And the proceeds remaining after the lien thus flxed and 
the costs of the référence and sale hâve been pald should be turned 
over to the Highland Hall Company for the beneflt of its stock- 
holders. 
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The costs incurred in subpœnaing the parties to the bill of com- 
plaint as it now stands should be imposed on the complainant, 
and Hess should be awarded no costs on his answer. The bill 
should be dismissed, as to the National Bank of Commerce of Kan- 
sas City, at the cost of complainant. The costs of the second réf- 
érence should abide the event, and, if there is nothing due Robin- 
son, he should pay the costs of such référence. Ail other costs 
should be imposed on Robinson. 

On Exception to Master's Report. 
(March 16, 1897.) 

WILLIAMS, District Judge. Two références hâve been had to 
a spécial master in this cause since March 5, 1895, the day the 
opinion was delivered by the court. A large amount of testimony 
has been taken thereon, and two reports hâve been made by said 
master. Exceptions hâve been flled to the flrst of thèse reports by 
the complainant, by the Highland Hall Company, and by the First 
National Bank of Arkansas City. No exceptions are interposed to 
the second of said reports. The exceptions of the complainant and 
Highland Hall Company are similar in every respect. The excep- 
tions of the bank are accompanied by interrogatories which the 
master has undertaken to answer in his second report. Items 2, 
4, and 6 of the flrst division of the first report under considération 
hâve not been excepted to. Neither has item 5 of the second 
division of the report been excepted to. As to thèse matters the 
report stands unimpeached, and thèse matters hâve been passed 
over as not open to further controversy. The master's reports 
with référence to thèse uncontroverted items ought, therefore, to 
stand approved and conflrmed. 

The other items which are objected to will be taken up in their 
proper order. The first item of débit against the Highland Hall 
Company is excepted to by ail the parties named. This item re- 
lates to a note for |1,000, executed by F. J. Hess to H. P. Farrar, 
cashier of the First National Bank, dated November 9, 1887, and 
due January 10, 1888. The note represents purchase money of 
the property now owned by the Highland Hall Company. This 
item ought not to be credited to the bank against the Highland 
Hall Company. The property owned by the Highland Hall Com- 
pany was conveyed to it by Frank J. Hess in payment for the |50,- 
000 capital stock of that company he received, excepting four shares. 
It did not obligate itself to pay any outlays Hess had made upon, 
or moneys he had borrowed to enable him to buy, the property so 
conveyed to it. Hess received value for the property he so con- 
veyed in the shares of stock issued to him. If he borrowed money 
from the First National Bank to pay for this property, and ex- 
ecuted his note therefor, that could not constitute a proper charge 
against the Highland Hall Company. This item, as well principal 
as interest upon the note, should be disallowed , and the exceptions 
of the complainant and the Highland Hall Company as to this 
should be sustained, and the exceptions of the First National Bank 
as to this item should be overruled. 
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The exceptions of the complainant and the Highland Hall Com- 
pany to the third charge of $230 are too vague to be considered, and 
ought for that reason to be overruled. 

ïhe exception of the complainant and the Highland Hall Com- 
pany to a crédit of $5,216.63 and interest thereon, embodied in the 
fifth item of débits charged against the Highland Hall Company by 
the master, is partially well taken. As against thèse items there 
are items which are credited to the Highland Hall Company. The 
crédits are not objected to, but the débits are. As they are a 
stand-ofE to each other, except in the matter of interest, the find- 
ings of the master should only be disallowed as to the matter 
of interest in item 5 in excess of the same matter in item 4 (in 
the second part of the report). This would lead to the striking 
out of item 5 of the sum of $776.35; that being the différence be- 
tween the aggregate of débits in item 5, to wit, $12,141.35, and 
the aggregate of crédits in item 4, to wit, $11,365. It is diffl- 
cult to understand how this matter could be a legitimate charge 
against the Highland Hall Company beyond the amount actually 
deposited; for, as has already been stated, the Highland Hall Com- 
pany was not obligated to pay any loans made to Hess to satisfy 
incumbrances or indebtedness existing against property which he 
had conveyed to the Highland Hall Company for the stock of that 
Company, which he had received and has since negotiated. The 
exceptions of the said complainant and the Highland Hall Com- 
pany should be sustained as to so much of item 5 of the débits 
(ûrst division of the report) as charges the sum of $776.35 interest, 
and as to so much the said item in the report of the master should 
be reduced and disallowed. 

Ail of the other exceptions of the complainant and the Highland 
Hall Company to the master's report ought to be overruled. 

The second exception of the First National Bank to the report 
ought to be overruled. The bank claims a lien on account of 
moneys advanced by it to Hess^ the benefit of which went to the 
Highland Hall Company. It must work out its equities by show- 
ing what became of the funds which came from it into Hess' 
hands. As against this, what was collected in rents from prop- 
erty belonging to the Highland Hall Company, at least to the 
extent allowed by the master, should be a set-off. The master 
has arrived at a resuit which is fair to the bank, and it ought not 
to complain. 

The third exception of the bank to the master's report, in view 
of the answers which the master has made to the questions there- 
in propounded, should be sustained. The bank is entitled to be 
credited with ail amounts paid out on the checks of the Highland 
Hall Company, drawn in the regular course of business, and which 
it did not know went to purposes foreign to the objecta of the corpo- 
ration. The master answers the question propounded upon this 
point by the bank as follows: To the question "B" ("whether ail 
checks drawn were not signed by the Highland Hall Company") he 
answers, "Yes," and to the question "C" ("whether the bank had any 
knowledge as to where the moneys contained in said account origi- 
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nated, and for what purpose the same was drawn by such checks") he 
answered, "No." And he answered that ail the moneys deposited in 
said account were drawn eut by such checks. Under thèse circum- 
stances, to hold the bank responsible for se much of said deposits as 
were checked out and used other than for the benefit of the Highland 
Hall Company would be to burden it with a duty not understood to 
exist. A bank's cashier or teîler may pay out a check of a corpora- 
tion, when it is drawn in the usual course of business, and there are 
no circumstances of suspicion to put him on inquiry, without insti- 
tuting a preliminary inquiry (as to what is to be the destination of 
the money drawn) before the check is honored. The bank was bound 
to pay the check when drawn by the company in the usual course 
of the company's business. Benj. Chalm. Bills, art. 260. The of- 
flcers of the corporation whose funds were checked out were appoint- 
ed to look after thèse matters, and if neither they, nor the stockhold- 
ers of the corporation, nor any other person holding the stock of the 
corporation, knew of facts to put the bank's agents on inquiry, or if, 
knowing them, they failed to put those agents upon notice, it can 
hardly be claimed with justice that the bank's agents should be 
blamed, or the bank should be saddled with the loss. The entire 
amount checked out by the Highland Hall Company should be credit- 
ed to the bank. The amount deposited and drawn out was |2,812.19, 
and the interest computed upon this is $116.22. The same amount 
should be charged in item 3 of the débits, and the master's report in 
this respect is not sustained. The amount allowed as a charge 
against the Highland Hall Companv by the master in this item is 
$2,096.93, to which $881.48 of principal and interest should be added, 
making a total of $2,928.41. 

The only other exception to the report mentioned is that of the 
bank to item 5 of the second part of the report. This relates to a 
matter of $10,000 and interest. It was an amount found to hâve 
been deposited by F. J. Hess in the First National Bank to his indi- 
vidual account. If it had been received from the Highland Hall 
Company, or for its account, with the knowledge of the First National 
Bank, and deposited in the name of F. J. Hess, it would hâve been a 
proper item of crédit in favor of the Highland Hall Company. But 
no such facts are found to hâve existed. And, in the absence of such 
facts, the crédit is clearly improper. If F. J. Hess deposited $10,000, 
he owed more than that. The bank was not obligea, under the 
circumstances, to place thèse $10,000 to the crédit of the Highland 
Hall Company; and as to this item the exception ought to be sus- 
tained. The resuit of the examination is that the following items 
must be subtracted from the aggregate of the débits found by the 
master in favor of the Highland Hall Company, to wit: Principal, 
$1,000; interest, $354.66 and $776.35,— and that $831.48 must be 
added to the aggregate found by the master, which would make the 
aggregate debited against the Highland Hall Company and credited 
to the bank equal the sum of $32,153.02, instead of $33,452.55. And 
the amount of crédits in favor of the hall company and the débits 
against the bank should stand as shown by the master except as to the 
items of principal, $10,000; interest, $1,943.34. After deducting 
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thèse, the aggregate of said crédits in favor of the hall company will 
be $18,249.44, instead of |30,192.78, as found by the master. The 
différence between the amount of |32,153.02 and $18,249.44 ought to 
be decreed to the First National Bank herein. This amount is 
$13,903.58, with interest thereon from the date of this decree. The 
amount due to the Farmers' National Bank for taxes, as ascertained 
by the master, to wit, |2,413.89, with interest thereon at 12 per cent. 
from October 17, 1894, until paid, should be made a first charge upon 
the property of the Highland Hall Company after the payment of the 
costs of the second and third références. After the payment of the 
taxes, the amount due the First National Bank should be paid. 

As to ail costs not already provided for in this and the former opin- 
ion of the court, a decree should go against Frank J. Hess, with leare 
to the parties in interest to issue an exécution in the name of the com- 
plainant therefor against the property of the said Hess. But the 
costs of said exécution, if not realized out of the property of said 
Hess, should be borne by the party suing out said exécution. The 
Highland Hall Company should hâve the privilège of paying ofif the 
amount due for the références to the master, the amount due to the 
Farmers' National Bank for taxes and interest, and the amount de- 
creed to the First National Bank, within 60 days from this date, if 
it elects to do so; otherwise a sale should be had of so much of its 
property as may be necessary to satisfy the claims, upon the same 
terms and conditions as apply to sales of similar property under 
mortgage foreclosure decrees. And this cause should be reserved for 
further orders as to parties claiming to hold shares of stock of the 
Highland Hall Company as pledgees of Frank J. Hess; also as to 
any creditors of the Highland Hall Company. 



ATLANTIC TRUST CO. v. WOODBEIDGB CANAL & IRRIGATION CO. 
(BUELL et al., Interveners). 

(Circuit Court, N. D. Californla. Aprll 6, 1897.) 

Corporations — Pledgb op Bonds. 

Consit. Cal. art. 12, § 11, and Olv. Code, § 359, providlng that "no cor- 
poration shall Issue stocks or bonds except for money paid, labor done or 
property actually reeeived, and ail flctltlous Increase of stock or indebted- 
ness shall be vold," do not prevent a corporation from pledglng its bonds 
as collatéral security for a debt less ta amount than their par value. Such 
a pledge Is an "issue" of the bonds, so as to make them valid corporate 
obligations. 

This was a pétition of intervention flled by P. A. Buell & Co., Louis 
Einstein & Co., Fresno National Bank, Stockton Lumber Company, 
Kutner Goldstein Company, Frances Cogswell, H. Bentley, Bank of 
Central California, and J. H. Swain in the suit of the Atlantic Trust 
Company against the Woodbridge Canal & Irrigation Company. 

John B. Hall and Scrivner & Schell, for complainant. 
Wood & Levinsky and Edward P. Cole, for interveners. 
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MOBROW, District Judge. This case now cornes up on the pétition 
of intervention of P. A. Buell & Co. and the other interveners above 
referred to in the title to this cause. The interveners seek to hâve 
certain bonds (26 in number) of the défendant corporation allowed 
ont of the proceeds to be derived f rom the sale in the foreclosure pro- 
ceedings now pending in this suit. An answer bas been flled by the 
complainant to the pétition of intervention, and a stipulation of f acta 
bas been entered into between the complainant and the interveners. 
The facts relating to the issue of the bonds are, briefly, thèse: The 
stockholders of the Woodbridge Canal & Irrigation Company, the de- 
fendant corporation, by a resolution adopted on July 11, 1891, author- 
ized the ofiflcers of the company to borrow the sum of |100,000, and to 
issue its bonds in said amount, and to exécute its mortgage or deed 
of trust to secure the same. Pursuant to this authorization, the de- 
fendant company made and executed on or about July 17, 1891, 100 
bonds, of the par value of $1,000 each, and numbered from 1 to 100, 
both numbers inclusive. To secure the payment of thèse bonds, the 
défendant company on July 17, 1891 (contemporaneously with the is- 
sue of the 100 bonds), executed and delivered to the complainant, the 
Atlantic Trust Company, as trustée, its indenture of mortgage, or deed 
of trust. The complainant, on its part, duly executed the said mort- 
gage or deed of trust, and accepted and assumed the trusts created 
thereby. Thè deed of trust was duly recorded on August 10, 1891, in 
the recorder's oflBce of the county of San Joaquin, state of California. 
By said deed of trust the Woodbridge Canal & Irrigation Company 
mortgaged to the complainant, as trustée, to secure the payment of 
the aforesaid issue of 100 bonds, its entire corporate property. The 
mortgage or deed of trust, after reciting the necessities and purposes 
for which the défendant company desired to borrow the sum of flOO,- 
000, States: ; 

"And whereas, the said company, to that end, Is about to exécute and to 
place In the hands of the said trustée, to be Issued, certified, and delivered as 
shall be dlreeted by resolution of the board of directors of said company, its 
one hundred corporate bonds, of one thousand dollars each, numbered con- 
secutively from one to one hundred, both Inclusive, with semiannual coupons 
or interest warrants attached, and with certlflcates ta be signed by the said 
trustée, ail of which bonds, coupons, and certlflcates are in the following 
form: • • *" 

Hère follow the forms of the bonds, coupons, and certlflcates, and a 
description of the entire corporate property covered by the mortgage, 
as f ollows : 

"AU its lands, tenements, hereditaments, privilèges, franchises, rights of 
way, flowage and riparian rights, easements and flxtures, now owned or here- 
after to be acquired; and ail its canals, flumes, head works, gâtes, dams, 
bridges, etc., now constructed or to be hcreafter eonstructed; » • * and ail 
the estate, right, title, and interest, claims and demande, rights of way, and 
other easements, whether at law or in equity, of the said company, of, in, 
and to the same, and each and every part and parcel thereof; and also ail 
buildings, flxtures, and Personal property thereon, or belonging to said com- 
pany; and ail receipts, incomes, and profits which said company shall dérive 
on aeeount of any contract or agreement for the transfer of water rights, as 
appurtenant to specifled lands, exeepting and not including the annual rentals 
for the use of said water and interest on such conti-aets or agreements. To 
hâve and to hold the above-granted premises and property, -with the appur- 
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tenances, unto the sald trustée, Its successors and assigns, In trust, and upon 
the trusts, uses, and purposes hereinafter expressed ot and eoncerning the 
same, for the use and beneflt of any and ail persons or corporations who shall 
hereafter, at any time, become the purchasers, holders, or owners of any of 
said bonds, subject to the terms, provisions, and stipulations in said bonds con- 
tained, and also subject to the possession and management of said canal Sys- 
tem and property by said company, its successors, assigns, or lessees, so long 
as no default shall be made in the payment of elther interest or principal of 
sald bonds, as hereln provided, and so long as the said company shall well 
and truly observe, keep, and perform, ail and slngular, the covenants, agree- 
ments, conditions, and stipulations in said bonds and in this indenture con- 
tained and set forth, and whlch are to be observed, kept, and performed by 
and on the part of said company." 

The seventh article of mortgage provides: 

"Out of the moneys received from any toUs, Income, rents, profits, and 
eamings of sald canal and premlses, or out of the proceeds of said sale so to 
be made as aforesald, or the sinking fund above provided for, after fii-ït de- 
ducting the expenses, disbursements, costs, charges, and counsel fées incuired 
In and about the conducting of sald sale, or the vcorking and operating said 
canal, Including the compensation and commission of sald trustées In and about 
the exécution of this trust, and ail expenses or repairs, replacements, altéra- 
tions, additions, and improvements, and ail paymentsi for taxes, assessments, 
charges, or liens on said promises, or any part thereof, the trustée shall, if the 
amount be sufflelent for that purpose, pay sald mortgage bonds, or so many of 
them as shall be outstanding and unpald, together wlth ail interest Ihen due 
upon the same; and, if the amount be Insufflcient, then it shall dlvide the same 
pro rata among the outstanding bonds, and the surplus of ail sueh moneys or 
proceeds of sale, If any there be, shall be pald to the company, or its successors 
or assigns." 

The bonds are entitled "Ist Mortgage Convertible Gold Bonds of 
the Woodbridge Canal and Irrigation Company," and they recite, 
among other things, that: 

"This bond is one of a séries of one hundred bonds of slmllar amovint, ténor, 
and date, which are secured by a mortgage or deed of trust, bearing date this 
day, executed and delivered by the Woodbridge Canal and Irrigation Company 
to the Atlantic Trust Company, as trustée, conveyiug and assigning to the said 
trustée ail its corporate property and franchises now owned or nereafter ac- 
quired. Any lawful holder of this bond, upon presenting the same at the office 
of the said trustée, with ail unmatured coupons attached thereto, may bave the 
same registered, in his own name or that of any other persan, in a book to be 
kept for that purpose; and such name, with the date of registry, shall be 
indorsed upon the bond by the said trustée. • * *" 

The bonds further provide: 

"This bond shall net beccme valid or obllgatory until the eertlflcate Indorsed 
hereon shall bave been duly signed by or In behalf of the sald Atlantic Trust 
Company, as trustée." 

The form of the certificate just referred to is as follows: 
"The Atlantic Trust Company hereby certifies that the withln bond is one 
of the bonds issued under and in pursuance of a certain mortgage or deed of 
trust, dated , and duly executed and delivered to said company, as trus- 
tée, by the Woodbridge Canal and Irrigation Company." 

The pétition of the interveners allèges, in paragraph 5 : 
"That each of sald bonds, when so executed as af oresaid, bore indorsed there- 

on certifieates in the manner and form as set forth in the plaintifC's sald 

amended bill of complaint." 

Article 2 of the stipulation of facts admits that this allégation 
is true. A further stipulation, entered into on Mai'ch 29, 1897, 
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concèdes that each one of the 26 bonds held by tbe interveners was 
duly certified to by the Atlantic Trust Company. The regularity 
and validity of the entire issue of the bonds, including the 26 held 
by the interveners, is therefore conclusively established; and the 
complainant, as trustée, is estopped from denying or impeaching 
the validity of any of them. Indeed, the presumption, in the ab- 
sence of any évidence to the contrary, is in favor of the regularity 
of the issue. As was well said by Woods, Circuit Judge, in Stan- 
ton V. Railroad Co., 2 Woods, 523, Fed. Cas. No. 13,297, in speaking 
of the duties of bondholders to take notice, and of the presump- 
tions in favor of the regularity of bonds: 

"The holders of the bonds were bound to take notice of what was contoined 
In or indorsed upon thelr bonds. They were bound to take notice of what was 
oontained In their deed of mortgage, and of the laws of the state referred to in 
the deed of mortgage. • • * By a référence to the bonds, they [the holders 
of the bonds] would bave seen that the govemor had indorsed them, and recited 
in hls indorsement that he had done so in pursuance of law; they would hâve 
seen that the face of the bond recited that It was one of a séries of numbered 
bonds, Issued in accordance with the laws of the state above recited, secured 
by the indorsement of the govemor, made In pursuance of the same laws, and 
was a first lien upon the railroad and other property of the railroad company; 
and they would hâve seen that the bonds bore the indorsement of the trustées 
named In the mortgage deed, to the effect that they were the bonds described 
in, and secured by, the said mortgage. ♦ * • They had the rlght to présume 
that the govemor had not vlolated his duty; that, before he indorsed the bonds, 
he had on file the oath of the président and chief engineer of the railroad com- 
pany that a sufficient number of miles of railroad had been eompleted to 
authorlze the indorsement." 

It appears from the stipulation of facts that 67 of the 100 bonds, 
with the coupons attached, secured by the said mortgage when so 
executed, were by the said Woodbridge Canal & Irrigation Com- 
pany duly issued, sold and delivered to purchasers thereof, prior 
to September 1, 1891, for money actually paid to it for the same, 
and one more of said bonds (numbered 74) was issued and nego- 
ti*ted by said irrigation company prior to the Ist day of September, 
1894, for labor done and property actually received by the com- 
pany, but that the rights of the holders of the 26 bonds held by the 
interveners to share in the protection of the lien of the mortgage 
is disputed by the complainant and the holders of the 67 bonds 
referred to. Respecting the pétition of intervention of P. A. Buell 
& Co., it appears that the notes held by them were for certain lum- 
ber furnished for the construction of ditches and flumes. With 
référence to the bonds held by the other interveners, it is stipulated 
that they were — 

"Issued and delivered by the défendant, the Woodbridge Canal & Irrigation 
Company, to the varions pledgees thereln described, for the amount mentioned 
therein, and under similar circumstances and like conditions as those pledged 
to P. A. Buell & Co., and that the varions interveners therein described are 
the assignées of said bonds and obligations by assignment for value from the 
original pledgee, and that the said interveners took said bonds and said obliga- 
tions of the said défendant, the Woodbridge Canal & Irrigation Company, with 
full knowledge that the said bonds had been pledged to secure the respective 
obligations so transferred, and no part of said bonds or obligations hâve been 
paid." 
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The stipulation of facts further recites that the — 

"Only eonsidei-ation paid the said Woodbrldge Canal & Irrigation Company 
for tlie issulng and delivering of said bonds was the considération atoresaid, 
and said bonds were simply intended as a collatéral security to secure the ob- 
ligations of the said défendant, the Woodbrîdge Canal & Irrigation Company." 

It further appears from the averments of the pétition of interven- 
tion, which, in this respect, is made part of the stipulation of facts, 
that the défendant corporation, in pledging its bonds as collatéral 
security for the payment of the promissory notes executed by it, in 
several installées executed and delivered bonds considerably in 
excess of the sum called for by the promissory notes; that is, tak- 
ing the bonds at their par value of |1,000 each. The mère fact, 
however, that in the instances referred to the bonds were issued 
for more than the value of the notes they secured, does not, of it- 
self, indicate fraud, or create a flctitious indebtedness. Eailway 
Co. V. Dow, 120 U. S. 287, 299, 7 Sup. Ot. 482; Brown v. Eailway Oo., 
53 Fed. 889; Nelson v. Hubbard (Ala.) 11 South. 428. It is well set- 
tled that a corporation can sell its stock or bonds at less than par. 
Union Loan & Trust Co. v. Southern California M. R. Cîo., 51 Fed. 
845, 846; Fogg v. Blair, 139 U. S. 118, 11 Sup. Ct. 476; Handley v. 
Stutz, 139 U. S. 430, 11 Sup. Ct. 530; Stein v. Howard, 65 Cal. 616, 
4 Pac. 662; Underhill v. Improvement Co., 93 Cal. 310, 28 Pac. 1049; 
Eailway Co. v. Worthington (Tex. Sup.) 30 S. W. 1055; Gamble 
V. Water Co., 123 N. Y. 107, 25 N. E. 201; Shannon v. Stevenson 
(Pa. Sup.) 34 Atl. 218. There is no law in the state of California, 
such as there is in the state of Wisconsin, fixing the limit at which 
stocks or bonds can be hypothecated below par for money, labor, 
or property actually received. In Wisconsin (Eev. St. § 1753) a 
statute restrains any corporation from hypothecating its bonds as 
a security for loans without stipulating that they shall be account- 
ed for at not less than 75 cents on the dollar of their par value, 
and ail bonds otherwise issued are void. Pflster v. Railroad Co., 
83 Wis. 86, 53 N. W. 27; 5 Thomp. Corp. p. 4707, § 6059. Moreover, 
the stipulation of facts raises no question of fraud or want of con- 
sidération as to any of the 26 bonds now held by the interveners. 
Section 11 of article 12 of the constitution of the state of Cali- 
fornia provides: 

"No corporation shall issue stocks or bonds except for money paid, labor done, 
or property actually received, and ail flctitious Increase of stock or Indebtedness 
shall be vold." Pol. Code, p. 60 (Deering's Ann. Codes & St. Cal). 

Section 359 of the Civil Code is identical with the above consti- 
tutional provision. There are three distinct purposes for which 
bonds can be issued by a corporation: (1) Money paid; (2) labor 
done; and (3) property actually received. Under the facts as stip- 
ulated, the pledge of the bonds, if it be valid, must ccTme within the 
third division, viz. property actually received. It will be observed 
that neither the constitutional provision nor the Code enactment 
says anything about the "sale" or "pledge" of stocks or bonds. 
They simply use the word "issue." 

The complainant contends (1) that the défendant corporation had no 
right to issue and pledge its bonds as security for its indebtedness; 
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and (2) that the delivery of said bonds, under the conditions set forth. 
in the stipulation of facts, was not an issuance of tlie same, as re- 
quired by law. Both of thèse contested points may be merged into the 
one inquiry, viz. as to the validity of the issue of the 26 bonds as col- 
latéral security. The gênerai power of private corporations to sell or 
pledge their bonds is wefl settled. 5 ïhomp. Corp. § 6061; 1 Mor. 
Corp. § 349; Eailway Co. t. Dow, 120 U. S. 298, 7 Sup. Ct. 482; Trust 
Co. T. Weed, 2 Fed. 24; Union Loan & Trust Co. v. Southern California 
M. E. Co,, 51 Fed. 845, 846; Lehman t. Manufacturing Co., 64 Ala. 
567; Duncomb t. Railroad Co., 84 N. Y. 190; Nelson v. Hubbard, 96 
Ala. 238, 11 South. 428, 433, The expression "issue," in the constitu- 
tion and Code, is certainly broad enough to cover a pledge as well as a 
sale of bonds. In the contemplation of law, bonds pledged by a cor- 
poration are just as much issued as when they are sold, The pro- 
vision in the constitution and Code referred to was not intended to 
impair or interfère with the right of corporations to issue their bonds 
and utilize them according to the usual and ordinary business meth- 
ods prévalent in the commercial world, The purpose and scope of 
eonstitutional provisions like the one involved in this case were well 
explained by the suprême court of the United States in Eailway Co. 
V, Dow, 120 U. S. 287, 7 Sup. Ct. 482. The court in that case were 
considering the eighth section of the twelfth article of the constitu- 
tion of Arkansas, which is substantially the same as section 11 of 
article 12 of the constitution of California, Mr. Justice Harlan, after 
stating the facts, which are analogous to those of the case at bar, 
said : 

"The prohibition against the Issulng o* stock or bonds except for money or 
property actimlly received or labor done, and against the flctitious inerease of 
stock or indebtedness, was intended to protect stockholders against spoliation, 
and to gnard the public against securitles that were absolutely worthless. 
One of the misehlefs sought to be remedied is the flooding of the market with 
stock and bonds tliat do not represent anything whatever of substantial value." 

After referring to a provision in the constitution of Illinois which 
contains a prohibition similar to that imposed by the Arkansas con- 
stitution, and citing the case of Eailway Co. v, Thompson, 103 111, 187, 
201, enunciating similar views, the learned justice proceeds: 

"Eecurring to the language employed in the Arkansas constitution, we are 
of opinion that it does not necessarily indicate a purpose to make the validity 
of every issue of stock or bonds by a private corporation dépend upon the in- 
quiry whether the money, property, or labor actually received therefor was 
of equal value in the market with the stock or bonds so issued. It is not clear, 
from the words used, that the framers of that instrument intended to restrict 
private corporations— at least, when actlng with the approval of their stock- 
holders— in the exchange of their stock or bonds for money, property, or labor, 
upon such terms as they deem proper; provlded, always, the transêurtion Is a 
real one, based upon a présent considération, and having référence to legitimate 
corporate purposes, and is not a mère device to évade the law and accomplish 
that which is forbidden. We cannot suppose tliat the scheme whereby the ap- 
I)ellant acquired the property, rlghts, and privilèges in question for a given 
amount of its stocks and bonds falls wlthin the prohibition of the state con- 
stitution. The bénéficiai owners of such Interests had the right to iix the terms 
upon which they would surrender those Interests to the corporation of which 
they were to be the sole stockholders." 

See, also, Brown v. Eailway Co,, 53 Fed. 889; Nelson v, Hubbard, 
96 Ala. 238, 11 South. 428, 432. 
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Counsel for complainant relv greatly on the case of Famiers' Loan 
& Trust Co. V. San Diego St. Car Co., 45 Fed. 518, wheré it was held 
by Judge Eoss that a pledge of bonds as collatéral security for a pre- 
existing indebtedness was contrary to the constitutional provision re- 
ferred to, and therefore void. The bonds held by thèse interveners 
were not issued for pre-existing indebtednesses, so far as the stipula- 
tion of facts discloses. The cases must therefore be distinguished 
on that ground. Furthermore, it appeared in the case cited that the 
issue of bonds was for a purpose other than that to which it was de- 
voted; and it was held to be a pledge without authority, and in fraud 
of the rights of the stoclïholders. It is to be observed that the same 
learned judge, in Union Loan & Trust Co. v. Southern California M. 
R Co., supra, recognized and sustained the validity of certain bonds 
which had been pledged as collatéral security. 

I am of the opinion, upon the whole of the issues framed by the 
complainant and the interveners on this pétition, that the 26 bonds 
held by the interveners were duly and legally issued, and are valid, 
under the constitutional provision referred to, and, furthermore, that 
the défendant corporation had the right to, and did, pledge them af 
collatéral security. They are therefore entitled, with the 67 first 
mortgage bonds admitted to hâve been properly and regularly issued 
by the défendant corporation, to share in the proceeds to be derived 
from the foreclosure sale, after satisfying costs and such preferential 
claims as there may be. If, however, such proceeds of sale are in- 
sufflcient to pay in full both the bonds held by the complainant and 
the interveners, they shall be satisfied pro rata. See, in this connec- 
tion, article 7 of the mortgage or deed of trust ; Stanton v. Eailroad 
Co., 2 Woods, 533, Fed. Cas. No. 13,297; Ketchum v. Duncan, 96 U. 
S. 671; Pennock v. Coe, 23 How. 130; In re Kegent's Canal Iron- 
Works Co., 3 Ch. Div. 43; Hodge's Appeal, 84 Pa. St. 359. Judg- 
ment will be entered in accordance with this opinion. 



MILES V. VIVIAN et al. 

(Circuit Court of Appeals, Second Circuit. April 8, 1897.) 

MoRTGAGB Trustées— Neglbct to Record— Liabilitt to Bondhoi.dbrs. 

A railroad-mortgage trustée, who certifies on the boncls that they are 
seeured by a mortgage executed and dellvered to him, is liable to a liolder 
of the bonds (or loss of value oceasioned by his neglect to record the mort- 
gage, whereby a subséquent, duly-recorded mortgage obtains priority. 

Same— Limitations of Actions — Lâches. 

The liability in such case arises immediately on the recording of the sub- 
séquent mortgage, and a delay by a bondholder of over 20 years there- 
after, and until the death of the trustée, in enforclng his claim, precludes 
him from m'aintalnlng a suit, both under the New York statute of limita- 
tions, and by the équitable bar of lâches. 

Same— FEDERAL Courts. 

Aithough the ordinary chancery jurisdiction of the courts of the United 
States cannot be abridged by state statutes, they recognize the statutes of 
limitation of the state in -which the court is sitting, and adopt them, if 
they do not act In obédience to them. And aceordingly they will adjudge, 
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In cases over whlch there te a cancurrent jurlsdictîon by courts of law and 
equlty, that lapée of tlme to be a bar In equlty whlch -vvould hâve con- 
stituted a bar if the action had been at law. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

Vanderpoel, Cuming & Goodwin (Almon Goodwin, of counsel), for 
appellants. 

Evarts, Choate & Bearman (Treadwell Cleveland, of counsel), for 
appellee. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

WALLACE, Circuit Judge. The bill of complaint in this cause 
was flled against the executors of Marshall O. Roberts, deceased, to 
recover the value of 10 mortgage bonds, for |l,00p each, made Novem- 
ber 10, 1866, by the Florida Eailroad Company, ànd purchased by the 
complainant in August, 1868. The bill allèges that Eoberts was a 
trustée for the complainant, and did willfully and fraudulently, and 
with intent to cheat and defraud the complainant, omit and neglect 
to cause the mortgage securing the bonds to be recorded, and that in 
conséquence thereof the bonds became worthless. The défenses in- 
terpoised by the défendants are, among others, those of lâches, and the 
statute of limitations. The cause was heard upon an agreed state- 
ment of facts, in lieu of the ordinary proofs, and resulted in a de- 
cree for the complainant, from which the défendants hâve appealed. 

The facts are meagerly set forth, and are given a color and con- 
struction in the prepared statement much more favorable to the 
complainant than is warranted by the bill of complaint and the 
written documents, but, read with the bill and documents, are thèse: 

On or about November 10, 1866, the Florida Railroad Company, 
a corporation of the state of Florida, executed 10 bonds, each for 
the sum of |1,000, payable March 1, 1887, with interest semian- 
nually on the Ist days of September and March, beginning Septem- 
ber 1, 1867, for which coupons were annexed to each bond. The 
bonds purported to be part of an issue of 1,200 bonds of like ténor 
and efPect, ail secured by a mortgage of the railroad and other prop- 
erty of the corporation, made and executed November 10, 1866, to 
Marshall 0. Roberts, as trustée. Each of said bonds bore a cer- 
tiflcate subscribed by the said Marshall O. Roberts as trustée, as 
f oUows : 

"I hereby certify that the within bond is one of a séries of first mortgage 
bonds, amo'unting to $1,200,000, secured by the deed of trust or mortgage 
within mentloned, executed and dellvered by the Florida Eailroad Company 
to Marshall O. Eoberts, Trustée. M. O. Eoberts, Trustée." 

In August, 1868, the said 10 bonds, with ail the coupons annexed, 
— the bonds having indorsed thereon the certificate aforesaid, — 
were purchased by the complainant, and delivered to him by the 
said Florida Railroad Company. At that time Roberts was a di- 
rector of the company. The mortgage was never recorded. May 
26, 1869, the Florida Railroad Company executed a certain other 
mortgage to John A. Stewart and Frederick A. Conklin, as trustées, 
covering the same property described in the previous mortgage, as 
79 F.— 54 
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security for an issue of $2,300,000 of bonds. The bonds were is- 
sued and negotiated, and in June, 1869, this mortgage was duly 
recorded, and became a first lien upon ail the property of the cor- 
poration. When this mortgage was created, Roberts was the prés- 
ident of the corporation, and as such signed it. He became the 
owner, personally, of a large amount of the bonds. Subsequently 
the Florida Eailroad Company made default in the payment of the 
interest upon the bonds secured by the later mortgage, and a suit 
to f oreclose the mortgage was duly instituted. Thereafter a decree 
of foreclosure was entered, and under the decree ail the property 
of the corporation was sold; the price realized upon said sale 
not being suflQcient to pay the amount of that mortgage. If that 
mortgage had not been recorded, and the earlier one had been, the 
bonds of the complainant would hâve been worth 73 cents on the 
dollar of their face anaount. No interest was eyer paid upon com- 
plainant's bonds, except the amount of the flrst coupon. In Octo- 
ber, 1872, the complainant commenced an action upon his bonds 
in one of the courts of the state of New York against Roberts ; but 
he noTer served any complaint or took any other proceedings there- 
in beyond the service of process, and several years later discon- 
tinued the action. Roberts died September 11, 1880, and his will 
was admitted to probate, and the executors therein named duly 
qualifled as such October 8, 1880. The présent suit was commenced 
July 30, 1890. 

In disposing of the case, ail the charges of fraud are to be elim- 
inated from considération. The facts do not disclose the slightest 
évidence of any dishonest conduct on the part of Roberts. Indeed, 
no attempt h as been made in the agreed statement to substantiate by 
évidence the averments of the bill in that regard. 

So far as appears, none of the bonds bearing his certiflcate were 
outstanding when the later mortgage was executed, except those 
bought by the complainant; nor does it appear that any of them, 
except thèse, had ever been negotiated by the Florida Railroad Com- 
pany. It is incompréhensible why the company should hâve pro- 
posed to croate an issue of $2,300,000 bonds, with any expectation 
of advantage, when those of an issue of |1,200,000 were only worth 
72 cents on the dollar, assuming them to be secured by a prior 
and recorded mortgage. What could the company gain, except 
an injury to its crédit and business management, by issuing first 
mortgage bonds presumably not salable for more than 35 cents on 
the dollar? Why were the complainant's bonds worth only 72 
cents on the dollar at the very time the company was about cre- 
ating the new mortgage? The circumstances, in connection with 
the long inaction of the complainant after the nonpayment of inter- 
est upon his bonds, interïupted only by the bringing of the suit 
which he apparently never intended to prosecute, suggest persuasively 
that there is some flaw in the merits of the complainant's case, which, 
if Roberts were alive, could be exposed. 

The case rests upon the fact that Roberts signed the certiflcate, 
thereby representing himself to be the trustée named in the mort- 
gage, and that the mortgage has been delivered to him. The mort- 
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gage mentioned in the certificate must be assumed to hâve been in 
bis possession, but what duties or powers were by its terms devolved 
upon him are matters of pure conjecture, as no évidence whatever 
of its contents is found in the record. 

Mortgages of railroad companies and other corporations are 
usually in the fonn of trust deeds, with a power of sale, in which 
trustées are named to take and hold the title of the mortgaged 
property for the beneflt of the bondholders. The bonds are made 
negotiable so that they may be convenieiitly disposed of in the mar- 
ket, and the mortgage is, in effect, a c( tract between the corpora- 
tion making it and the trustée, as representing ail persons who may 
become holders of the bonds secured by it. The nature and charac- 
ter of the trust assumed by the trustée vary in différent instru- 
ments of that nature, and are determined by the express terms of 
the trust deed, and by the implied powers and duties which arise 
from the relations of the parties to the trust fund. It is said in 
Jones on Corporate Bonds and Mortgages (2d Ed., "Eailroad Securi- 
ties," § 287) that: 

"Immediately upon the exécution of the deed, and so long as no active duty 
Is demanded of the trustée, the trust is little more than nominal. It is what 
is termed a 'dry, naked trust' GeneraUy the trustées hâve nothing to do with 
the negotiatlon of the bonds, and so long as the interest is promptly paid, so 
that no forieiture occurs, their office is silent. But when a forfeiture has 
occurred through the nonpayment of the Interest or principal secured, or 
through the breaeh of any other condition of the mortgage, new and Important 
duties arise. The mortgage, in terms, generally requires the trustée to talie 
possession of the mortgaged property and sell it for the benefit of the bonîî- 
holders. The fulfillment of thèse express trusts in behalf of the bondholders 
is the prlmary and most obvlous duty of the trustée." 

Among the implied duties of a mortgage trustée, one of the most 
imperative is to use requisite diligence to protect the security he 
has taken for the bondholders. Being the grantee in the trust 
deed, this duty of vigilance requires him to exercise the care which 
a prudent grantee would deem to be necessary for his own protec- 
tion; and in this behalf we do not doubt that he should see to it 
that the trust deed is duly recorded, so that no liens of a subsé- 
quent date will attach and obtain priority over the mortgage lien. 
He is chargeable with any loss resulting from his neglect to record 
the trust deed. Cooper v. Day, 1 Eich. Eq. 26; Cogbill v. Boyd, 
77 Va. 450. 

Because of Eoberts' neglect in this particular, the bonds of the 
complainant became valueless. Fraud not having been shown, the 
complainant's cause of action rests wholly upon this default. It is 
idle to assert that Roberts was guilty of a fraud, or a violation of 
his duty as trustée, towards the complainant, in authenticating by 
his signature the exécution by the Florida Railroad Company of 
the later mortgage. That corporation had a right to create the 
mortgage, and to cause it to be recorded, and it was the duty of its 
président to exécute oflQcially any instrument which the corporation 
was authorized and saw flt to make. The fact that this was done 
when the complainant's bonds were outstanding and imperfectly 
secured is as consistent with the theory of mistake and inadvertence 
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as wîth that of fraud. If Eoberts had known that there were any 
outstanding bonds of the earlier issue, it is remarkable that be 
should bave permitted the later mortgage to be recorded belore 
the earlier one, at the risk of personal liability to the estent of 
their value. Éailroad mortgages to secure large issues of bonds 
which are to be offered to the public are seldom created in the 
dark. On the contrary, they are usually brought to the early 
knowledge of investors and financiers, and the public generally. 
Neither the railroad company nor Koberts could bave been so fool- 
ish as to suppose that the making and recording of the later mort- 
gage would not be speedily known, and attract the attention of the 
creditors of the company. The exécution and recording of this 
mortgage doubtless caused the loss which the complainant bas sus- 
tained, but the breach of duty on the part of Roberts was his neg- 
lect to record the earlier mortgage. Upon the recording of the 
later mortgage the complainant's cause of action became complète, 
and he could bave maintained an action at law against Roberts for 
any loss accruing from the latter's default, and recovered full com- 
pensation therefor. He delayed the enforcement of this claim for 
a period of over 20 years, — until after the death of Roberts. By 
reason of this delay, we are of the opinion that he was precluded 
from maintaining the présent action, both by the bar of the statute 
of limitations and by the équitable bar of lâches. 

It is a gênerai rule that in the case of an express, continuing 
trust, not disavowed with the knowledge of the beneficiary, the 
statute of limitations has no application. The cases côming within 
this rule are technical and continuing trusts, which are not cog- 
nizable at law, but which fall within the proper and exclusive juris- 
diction of chancery; and the rule has no application to cases of im- 
plied trusts. Speidel v. Henrici, 120 U. S. 377, 7 Sup. Ct. 610; 
Harlow v. Dehon, 111 Mass. 195; Young v. Mackall, 3 Md. Ch. 398; 
Raymond v. Simonson, 4 Blackf. 97; Parks v. Satterthwaite, 132 Ind. 
411, 32 N. E. 82. In Kane v. Bloodgood, 7 Johns. Oh. 90, Chancellor 
Kent said: 

"I cannot assent to the proposition that ail cases of direct and express trust, 
and arising between trustée and cestui que trust, are to be withdrawn from 
the opération of the statute of limitations, notwithstanding a clear and certain 
remedy exlsts at law. * * * A review of the décisions will enable us, as I 
apprehend, to deduce from them a safer and sounder doctrine, and to establish 
uix>n the solid foundations of authoritj' and policy this rule; that the trusts 
intended by the courts of equity not to be reaehed or affected by the statute 
of limitations are those technical and continuing trusts which are not at ail 
cognizable at law, but fall within the proper, peculiar, and exclusive jurisdlc- 
tion of this court." 

Statutes of limitation are equally obligatory upon courts of equity 
and courts of law, in cases in which the jurisdiction is concurrent. 
In such cases courts of equity do not act so much in analogy to the 
statutes as in obédience to them, 2 Story, Eq. Jur. (13th Ed.) 842. 
Although the ordinary chancery jurisdiction of the courts of the 
United States cannot be abridged by state statutes, they recognize 
those of the state in which the court is sitting, limiting the time for 
bringing suits, and adopt them, if they do not act in obédience to 
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tliem. Coulson v. Walton, 9 Pet. 62; Harpending v. Dutch Churcli, 
16 Pet. 455; Badger v. Badger, 2 Wall. 87, 94; Clarke t. Boorman, 
18 Wall. 493; Oarrol v. Green, 92 U. S. 509; Kirby v. Railroad Co., 
120 U. S. 130, 7 Sup. et. 430. Accordingly, they will adjudge, in 
cases over which there is a concurrent jurisdiction by courts of 
law and equity, that lapse of time to be a bar in equity wMcb would 
hâve constituted a bar if tbe action had been at law. Norris v. 
Haggin, 136 U. S. 391, 10 Sup. Ot. 942; Alsop v. Riker, 155 U. S. 
448, 15 Sup. et. 162. In Boone County v. Burlington & M. E. R. Co., 
139 U. S. 684, 11 Sup. Ct. 687, tbe rule was applied where tbe state 
statute barred an action for relief on tbe ground of fraud unless 
commenced witbin four years after tbe discovery of tbe fraud. Ap- 
plying tbis rule to tbe présent case, tbe six-year statute of limita- 
tions, whicb bas been pleaded by tbe défendant, would seem to bar 
tbe action. If it does not, tbe ten-year statute applies. Hubbell 
V, Medbury, 53 N. Y. 98. 

Independently of any statute of limitations, courts of equity uni- 
formly décline to assist a person who bas slept upon bis rigbts 
unreasonably long, and shows no excuse for having done so. Ré- 
cent applications of tbe doctrine by tbe suprême court are found in 
Hanner v. Moulton, 138 U. S. 486, 11 Sup. Ct. 408; Richards v. 
Mackall, 124 U. S. 183, 8 Sup. Ct. 437; Hammond v. Hopkins, 143 U. 
S. 224, 12 Sup. Ot. 418; Galliher v. Cadwell, 145 U. S. 368, 12 Sup. 
Ct. 873; Lane & Bodley Co. t. Locke, 150 U. S. 193, 14 Sup. Ct. 78; 
Abraham v. Ordway, 158 U. S. 416, 15 Sup. Ct. 894. The complain- 
ant was aware of bis rights — at least, had sufflcient knowledge to 
put him upon inquiry — at tbe time be commenced tbe suit against 
Eoberts, which be afterwards abandoned. No excuse is suggested 
in tbe bill or in tbe statement of facts for the delay of nearly 18 
years which subseqnently intervened before the bringing of this 
suit. It is improbable that be omitted to investigate when the 
interest was not paid upon bis bonds, and, as bas been stated, none 
was paid except upon the coupon which matured September 1, 
1867. As was said in Sharpe v. King, 3 Ired. Eq. 402, 405, "An eq- 
aity court is no more bound to take care of those who can take care 
of tbemselves, and will not, than is a court of law." The case is 
destijute of any features which sbould appeal to the spécial con- 
sidération of a court of equity. 

We bave not alluded to some facts alleged in tbe bill, and con- 
tained in tbe statement of facts, which were injected into the case 
upon tbe theory that there was a trust fund in tbe bands of tbe 
défendants, growing out of the bonds acquired by Roberts. With 
tbe failure to establish the averments of fraud, the theory of a 
trust fund collapses ; and, had the point been taken, it would hâve 
been tbe duty of tbe court below to dismiss tbe case as one not 
cognizable in equity, because the complainant had a complète and 
adéquate remedy at law. Alsop v. Riker, supra. 

The learned judge who heard the cause in the court below seems 
to bave considered that the représentation made by Roberts in the 
certificate was, in effect, a continuing warranty that the bond- 
holders should bave the beneiit of a security by mortgage, and that 
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the cause of action did not arise until the time of maturity of the 
bonds. There was no promise or représentation except as to an 
existing stàte of facts. The statement in the certiflcate was lit- 
erally and exactiy true. The bonds were secured by a mortgage, and 
there was no statement that the mortgage had been recorded. The 
mortgage was a lien upon the real estate covered by it, but a lien 
which was subject to be postponed to those which might thereafter 
arise in favor of creditors or subséquent purchasers for value and 
without notice. 

The decree is reversed, with costs, and the cause remitted, with 
instructions to dismiss the bill. 



CALIFOENIA REDWOOD CO. V. LITLB. 
(Circuit Court, N. D. Callfomia. April 12, 1897.) 

1. Public Lands— Pre-bmptiok— Certificatb dp Pcrchase— Bona Fide Pub- 

CHASKR. 

The holder of a certiflcate of purchase of public land, based upon a tre- 
emptlon entry, acquires only an équitable title to the land, and a pur- 
chaser of sueh certiflcate can acquire no greater estate or right than the 
entryman possesses; and it Is not entitled to protection as a bona fide pur- 
chaser, though without notice of fraud in the malilng of the entry. Mort- 
gage Co. T. Hopper, 12 0. O. A. 293, 64 Fed. 553, foUowed. 

2. Samb— Praududknt Entky— Bdrden op Proof. 

When the holder of a certiflcate of purchase of public land, based on an 
entry which has been canceled for fraud, asserts title to the land as against 
the holder of a patent issued on a différent title, the burden of proof rests 
upon hlm to show affirmatively that he is entitled to a patent Mortgage 
Co. V. Hopper, 12 0. C. A. 293, 64 Fed. 553, foUowed. 

3. Same — Cattcbllation op Entry — Notice. 

The action of the commissloner of the gênerai land ofBee in cauceling an 
entry of publie land is not void because the holder of the certiflcate of pur- 
chase receives no notice of the proposed action. Mortgage Co. v. Hopper, 13 
O. C. A. 293, 64 Fed. 553, followed. 

4. Same — Approval by Sbcrbtaby op Intbrior. 

The fact that a ruling of the commissloner of thé gênerai land office 
canceling an entry of public land for fraud has not been approved by the 
secretary of the Interior, as requlred by Rev. St. § 2451, gives no right to 
the holder of the certiflcate based on such entry to assert title as against 
the holder of a patent to the land Issued upon another title. 

This was a bill in equity to hâve the respondent decreed to hold in 
trust for the complainant the légal title to a certain quarter section 
of land. 

Page, McCutchen & Eells, for complainant 
Henley & Costello, for respondent. 

MOREOW, District Judge. This is a suit by the California Eed- 
wood Company to hâve the respondent, B. S. Litle, decreed to hold 
in trust for complainant the légal title to the S. W. J of section 22 
in township 8 N., of range 1 E., Humboldt base and meridian, con- 
taining 160 acres, and acquired by said Litle under a patent from the 
United States in conformity to an act entitled "An act for the sale of 
timber lands in the states of California, Oregon, Nevada and in Wash- 
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ington territory," approved June 3, 1878 (20 Stat. 89); also, to compel 
the respondent to convey said land to complainantinfulfillmentof said 
trust, and that the respondent, his heirs and assigns, and ail persons 
claiming under him or them, may be forever barred and enjoined from 
setting up any right, title, or interest in said land adverse to the com- 
plainant. The claim of complainant to the land in controversy is 
based upon a pre-emption entry made by one AVilliam M. Bohall, to 
whom a certificate of purchase was duly issued on March 21, 1883, 
by the receiver of the land office of the Humboldt land district. The 
complainant claims under this certificate of purchase; havingacquired 
the same through certain mesne conveyances from the entryman, Bo- 
hall. The respondent holds a United States patent to the land in 
controversy, duly and regularly issued to him on December 3, 1890; 
the entry of said Bohall and the certificate of purchase issued to him, 
under which the complainant claims, having been in the meanwhile 
canceled by the commissioner of the gênerai land office at Washing- 
ton on the ground that the entry of said Bohall had been f raudulently 
made, as it was procured to be made for the benefit of another, one 
Charles E. Beach, and not for the benefit of Bohall, the entryman. 
The évidence introduced on behalf of the respondent shows that the 
land was not entered for Bohall's own benefit, but that it was for the 
benefit and in the interest of others; that he had nothing to do with 
making proof, except to file his sworn statement, which was false; 
that he did not make the required payment of $400 for the land; that 
he received the sum of |50 from Charles E. Beach for allowing his 
name to be used to effect the entry, and for subsequently conveying 
his équitable title in said land, under said certificate of purchase, to 
Beach. Beach, the proofs further show, conveyed to others, who in 
tùrn conveyed to the complainant. The latter did not attempt to 
controvert this évidence, but introduced testimony tending to show 
that it knew nothing of the fraudulent character of the entry made 
by Bohall, and his conveyance to Beach; in other words, it claims 
that it occupies the position of a bona fide purchaser. It has, how- 
ever, introduced no évidence of any kind tending to show that any 
fraud, déception, or imposition was practiced upon the offlcers of the 
land department in obtaining the patent issued to the respondent, 
Litle. No proof has been offered which would tend to show that the 
entry of Bohall, under whom the complainant bases its right, title, 
and interest to the land, was valid, or that it was made in good faith. 
The commissioner of the gênerai land office having canceled the entry 
for fraud, and a patent having been issued to the respondent, ail the 
reasonable presumptions are in favor of the patent, and the burden 
of proof was upon the complainant to show afflrmatively that it was 
entitled to the patent. It does not do this by showing merely that 
the proceedings preliminary to obtaining the certificate of purchase 
under which it holds were regular and in accordance with law, and 
that it knew nothing of the fraudulent nature of the entry. As was 
well said by Judge Hawley in Mortgage Go. v. Hopper, 12 G. G. A. 
293, 298, 64 Fed. 553, 557, speaking for the circuit court of appeals 
for this circuit (Ninth) in a case of striking similarity to the one at 
bar: 
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"The burden of proof was upon the appellant to show that It was entltled to 
a patent, and it was essential for it to prove that Waddel's entry was valid, 
as against tlie government of the United States. The conclusions of the land 
department upon the invalidity of Waddel's entry, having been arriTed at ap- 
pai'ently within the scope of its authority, are prima facie correct, and appel- 
lant having assailed their correctness, it devolved upon it to afflnnatively show 
that the conclusions were illégal and unauthorized. It cannot fairly be said 
that Waddel had acquired any vested right to the property, if it be true tliat 
his entry upon the lands was seeured by fraud." 

See, also, U. S. t. Steenerson, 1 C. C. A. 552, 50 Fed. 507; Lee v. 
Johnson, 116 U. S. 48, 6 Sup. Ct. 249; Bohall v. Dilla, 114 U. S. 47, 5 
Sup. et. 782; Mill Co. v. Brown, 7 C. C. A. 643, 59 Ped. 35. 

In speaking of the claim, made in that case as it is in the case at 
bar, that the complainant was a bona flde purchaser for value, and 
that it was entitled to protection on that ground, the court said: 

"The law is well settled that the purchaser of an équitable title takes only 
such interest in the property as his grantor had at the time of his purchase. 
Waddel, by his certiticate of purchase, only obtained the rlght to a patent for 
the land provided his acts were légal, and in ail respects such as to warrant 
the issuance of a patent to him. His rights were in a measure dépendent upon 
the subséquent action of the land department, within its legitimate authority, of 
aseertaining whether he had complied with aH the prerequisites prescribed by 
law, and whether he was lawfuUy entitled to the land lu question. His purchase 
of the land was subjeet to the rules and régulations of the land department. 
It is true that his entry was sufficient to satisfy the register and receiver of 
the local land olBce; but it was subjeet to the control and supervision of the 
commissioner of the gênerai land office, and the action of the register and re- 
ceiver was liable to be reversed upon appeal. When appellant purchased the 
land, It took it subjeet to the final action of the land department, and to such 
proceedlngs as might thereafter be had in the courts to atiirm or set aside the 
rulings of the offlcers of such department in regard thereto. It purchased the 
land before the Issuance of a patent. The légal title was still. in the govern- 
ment. It therefore obtained, by its purchase, only an équitable interest in the 
land, and is not, for the reasons stated, entitled to protection as a bona fide 
purchaser. Shirras v. Caig, 7 Cranch, 34; Vattier v. Hhide, 7 Pet. 252; Boone 
V. Chiles, 10 Pet. 177, 210; Smith v. Ouster, 8 Dec. Dept. Int. 269; Koot v. 
Shields, Woolw. 341, Fed. Cas. No. 12,038; Ea,ndall v. Edert, 7 Miun. 450 (Gil. 
359); Shoufe v. Grtffiths (Wash.) 30 Pac. 93. In Smith v. Ouster, supra, Sec- 
retary Vilas clearly enunciated the principles applicable to this case. He said : 
'The pre-emption purchaser takes, by his final proofs and payment and his 
certlfieate of purchase, only a right to a patent for the publie lands in case 
the facts shall be found by the gênerai land office and the interior department, 
upon appeal, to warrant the Issuance of it. Whatever claim to patent he pos- 
sesses by virtue of his payment and certlfieate is dépendent upon the further 
action of the department, and its future finding of the existence of the condi- 
tions, and his compliance in fact with the prerequisites prescribed by law to 
thé rightful acquisition of the public lands he claims. This being so, it is plain 
that the purchaser can acqulre from the eutryman no greater estate or right 
than the entryman possesses.* " 

In vay opinion, the complainant in this case has failed, upon its 
proofs, to show that it had, or now has, a better right to the land 
than the respondent, Litle, has under-his patent. It is contended, 
however, that the ruling of the commissioner of the gênerai land 
office canceling the entry of Bohall was void and of no elïect for the 
reason (1) that the complainant received no notice of such proposed 
action, and was therefore deprived of its property rights without due 
process of law; (2) that the ruling of the commissioner does not ap- 
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pear to hâve been approved by the secretary of the interior and the 
attomey gênerai as provided in section 2451 of the Revised Statutes; 
aod (3) it is claimed, as before stated, that in any event the complain- 
ant is a bona ûde purchaser, and cannot be deprived of the land in 
controversy by the subséquent issuance of a patent to another. With 
référence to the flrst and third propositions, I deem it unnecessary to 
enter into any discussion of the case, for the reason that the identical 
questions were passed upon by the circuit court of appeals for this 
circuit in the case of Mortgage Co. v. Hopper, already referred to, 
and are theref ore binding upon this court, under the doctrine of stare 
decisis. A référence to that décision will show that it involved a 
suit precisely similar to the one in the case at bar, and that the facts 
relating to the original fraudulent entry, subséquent cancellation by 
the commissioner of the gênerai land ofiSce, and the subséquent 
issuance of a patent to a later and bona flde entryman, are closely 
analogous. The two propositions referred to and now urged in this 
case were elaborately and ably considered by the circuit court of ap- 
peals, as well as other propositions common to both cases, and they 
were decided adversely to the contentions of the complainant. I shall 
therefore content myself by simply referring to, and resting my dé- 
cision upon the authority of , that case. 

The second contention urged by the complainant, viz. that the rul- 
ing of the commissioner is void, not appearing to hâve been approved 
by the secretary of the interior and the attorney gênerai, as provided 
in section 2451, Eev. St., does not seem to bave been pressed to the 
court's attention in the case referred to. I do not, however, regard 
this point as vital or controUing. It is true that the documentary 
évidence relating to the action of the land department as to the 
cancellation of the entry under which the complainant holds does 
not show that the ruling of the commissioner was approved by the 
officiais designated in the section referred to; but I fail to see how 
this omission or f allure, assuming that such be the fact, can affect the 
validity of the patent issued to the respondent. So far as the facts 
of this case are concerned, and the claims of the respective litigants 
are affected, it may be treated as an irregularity. The commissioner 
undoubtedly had the power to cancel the entry for fraud. The entry 
having been canceled for fraud, the entryman himself could not be 
heard to complain of such irregularity. He certainly would be 
deemed estopped from asserting any benefit to be derived from the 
mère technical failure of the officiais designated in section 2451, Eev. 
St., to approve the ruling of the commissioner. The équitable maxim 
that one who cornes into a court of equity must corne with clean 
hands would be totally disregarded if the entryman could defeat 
the bona flde title held by the respondent under his patent by any 
such contention. It is well settled, as previously stated, that the 
complainant, having deraigned its title from a certiflcate of purchase 
for which no patent was ever issued, does not stand in the position 
of a bona flde purchaser. See cases cited above. It therefore stands 
in no better position than does the fraudulent entryman. What he 
cannot avail himself of. it certainly cannot. As was well said in 
U. S. V. Steenerson, supra: 
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"If It be true. In a given case, that the entry of tlie land was not made In 
good faith, but In fraud of the law, certalnly It cannot be said that the claim- 
ant bas become the équitable owner of the land, and that the United States 
is merely a trustée holding the légal tltle for his benefit. Fraud vltiates any 
transaction based thereon, and wlll destroy any asserted tltle to property, no 
matter In what form the évidence of such tltle may exlst,"— clting The Amisted, 
15 Pet 518; League v. De ïoung, 11 How. 185. 

It is therefore diflScult to understand upon what theory the mère 
failure of the olHciaJs referred to to approve the ruling of the com- 
missioner can be deemed to bestow upon the complainant greater 
rights than the entryman possessed, nor how such failure can operate 
to invalidate the patent issued to the respondent. Counsel for 
complainant hâve referred to two cases, both decided by Judge Han- 
ford, of the district of Washington, in which that learned judge holds 
that unless the ruling of the commissioner canceling an entry be ap- 
proved by the secretary of the interior and the attorney gênerai, as 
provided by section 2451, Kev. St., the cancellation will be inoperative. 
The cases are Land Co. v. Hollister, 75 Fed. 941, and Hawley v. 
Diller, 75 Fed. 946. It is to be observed, however, that the facts of 
the two cases cited and those of the case at bar, as well as the con- 
clusion at which the court arrived upon the facts, are différent. The 
court did not flnd, as hère, that the entry through which the com- 
plainant claims was fraudulent. In the case of Land Co. v. Hollister, 
supra, the court found afflrmatively that no fraud had been commit- 
ted in connection with the original entry. So far as the facts of the 
présent case are concerned, I do not regard the mère failure of the 
secretary of the interior and of the attorney gênerai to approve the 
ruling which the commissioner undoubtedly possessed the power to 
make as material, so far as the rights of the complainant and the 
respondent are aflected by this proceeding. The bill will therefore 
be dismissed, with costs. 



UNITED STATES v. BOYD et al. (EWAET, Intervener). 

(Circuit Court, W. D. North Oarollna. Aprll 5, 1896.) 

Attorneys — Lien fob Fées. 

The TJnlted States courts protect attorneys in their fées, and therefore. 
in a suit by the United States to enjoln a sale of timber effeeted by an at- 
torney for a band of Indians, the timber havlng been sold, and the sale 
approved by the court, It was proper to permit the attorney to Intervene for 
the aJlowance of his claim for services In efCecting tEe sale, to be pald out 
of the proceeds. 

This was an intervening pétition, filed by H. G. Ewart in a suit in 
equity brought by the United States against D. L. Boyd and others 
to enjoin the sale of timber- 

E. B. Glenn and D. A. Covington, for the United States. 

L. M. Bourne, G. H. Smathers, and W. T. Orawford, for défendant. 

Bef ore SIMONTON, Circuit Judge, and DICK, District Judge. 

SIMONTON, Circuit Judge. There is one question remaining open 
in this case. That arises upon the claim of H. G. Ewart, Esq., for 
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compensation for his services to the Eastem Band of Cherokee In- 
dians. TBis matter was referred to the standing master, and he re- 
ports the testimony. It appears that Mr. Ewart was under contract 
in writing with the proper authorities of the Eastern Band of Cher- 
okee Indians to effect a sale of timber for them. The timber has been 
sold. The sale has been approved in this court in proceedings to 
which the United States and the Eastem Band of Cherokee Indians 
were parties. In sustaining his claim, the petitioner introduces évi- 
dence as to the value of his services, and substantiates this with a 
verdict obtained in the superior court of Henderson county, N. C. 
There does net appear to be any question that the services were ren- 
dered. The objections go — First, to the extravagance of the charge ; 
second, to the want of capacity in the Indians to make the contract ; 
and, third, the failure on the part of the petitioner to get the ap- 
proval of the secretary of the interior to the exécution of the con- 
tract. The contract, however, has been made, and has been ratiiied 
by this court in thèse proceedings, after examination into it. This 
disposes of the second objection. It also disposes of the third, be- 
cause the only reason for getting the assent of the secretary of the 
interior was to secure the exécution of the contract. This end has 
been accomplished. The charge made by the petitioner is a large one, 
so much so as to justify the district attorney in resisting it. But to 
sustain it he has the verdict, taken after investigation, as the master 
reports, in the state court, and also évidence outside of it. To repel 
this there is no évidence. Under thèse circumstances the court would 
assume an unusual responsibility in diiîering from thèse witnesses, 
there being an entire absence of évidence showing fraud and imposi- 
tion. It has been suggested that this intervention has no place in 
the présent proceedings, which were flled to enjoin the sale of this 
timber. But it is germane to this subject. The validity of this sale 
was at issue, — a sale elïected by the petitioner, and incidentally the 
distribution of the proceeds of sale if it be sustained. Before this can 
take place, the petitioner wishes his claim investigated. Strictly 
speaking, he cannot be said to hâve a lien on thèse funds, as the 
money is not in his hands. In re Paschal, 10 Wall. 483 ; McPherson 
V. Cox, 96 U. S. 404. But an attorney always has the protection of 
the court in securing his fee, and he can ask for it. For want of a 
better word, it can be called an "equity." In Massachusetts & South- 
ern Const. Co. V. Township of Gill's Creek, 48 Fed. 147, the matter 
is stated thus: 

"There can be no doubt tliat from an early perlod courts have always in- 
terfered In securing to attomeys the fruit of their labors, even as against 
their own clients. Bx parte Bush, 7 "Vin. Abr. 74. This is an équitable inter- 
férence on the part of the court (Barker v. St. Quintin, 12 Mees. & W. 441),— 
the enforcement of a claim or right on the part of the attorney to ask the 
intervention of the court for his own protection, when he flnds that there is 
a probabllity that his client may dcprive him of his costs (Mercer v. Graves, 
L. R. 7 Q. B. 499). See, in fuU, In re Knapp, 85 N. Y. 285. For the want of 
a better word, it Is called a 'lien'; but this so-called 'lien' Is limited to the 
funds collected in the particular case in which the services were rendered. 
In re Wilson, 12 Fed. 235. This is the rule followed by ail courts, without 
requiring the sanction of a statute. In England, until the statute of 18 Vict., 
the lien of an attorney was confined to the taxed costs and his disbursements. 
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The courts of the United States seem to protect attomeys Id thelr fées as 
well as In thelr tasred costs. In WyUe v. Ooxe, 15 How. 415, the courts pro- 
tected an attorney by securing hlm the percentage contracted to be paid him 
on recovery. In Oowdrey v. Eaiiroad Oo., 93 U. S. 354, an attoiney was 
secured the fee he had expressly contracted for." 

In Frink v. McComb, 60 Fed. 486, it was called a lien, and was en- 
forced against a fund in court, not affected by an assignraent on the 
part of the client. Ànd in Mahone v. Telegraph Co., 33 Fed. 702, it 
followed the dividends on bonds, although the bondholders who had 
made the contract with the attomey had parted with them long bef ore 
the dividend was declared. It is clear that the intervention is proper. 
Let proper provision be made for the petitioner when the funds are 
ail realized. 



DOOLEY V. PEASB. 
(Circuit Court, N. D. Illinois, N. D. March 1, 1897.) 

COBPORATIONS — AOTHORITY DP PRESIDENT AND GENBHAL, MANAGER — CREATION 

OP Pbefbrekces. 

The président and gênerai manager of a business corporation, whleh is 
in a faillng condition, has no power, without spécial authorizatlon, to give 
préférences to certain credltors. 

Duncan & Gilbert, for plaintiff. 

Green, Robbins & Honore, for défendant. 

GROSSCUP, District Judge (orally). I hâve prepared a long 
finding of facts, which I will not attempt to recapitulate. My con- 
clusion in this case is due to my holding a simple proposition of 
law, and I can probably state it by a very short résumé of the facts. 
The complainant is the receiver of a national bank that had a large 
claim of over |2(I0,000 against a silk company in Connecticut. 
The silk company itself was in financial difSculties, and was about 
to fail. The président of the company, who was also its acting 
gênerai manager, having been elected to that place some two or 
three years before and not having been re-elected, but continuing 
to act, came to Baltimore, Chicago, and New York, and executed a 
bill of sale of their stock of goods in thèse cities, respectively, to 
the receiver of the bank. He knew at the time that his silk com- 
pany was on the point of failing, that an application would soon 
be made for the appointment of a receiver, and that it would go into 
the hands of a receiver. The circumstances are «uch that this 
discloses a clear case of an attempt upon the part of the président 
and acting gênerai manager of a company that is no longer to be 
a going concern, but is already an insolvent concern, and is to become 
a defunct concern, to exécute a préférence in favor of one of its cred- 
itors. I hold that, in the absence of spécial authority conferred upon 
the président or gênerai manager for that purpose, by the directors, 
he has no power to make any such préférence. The président and 
gênerai manager has power to conduct the affairs of the company as 
a going concern, and do everything consistent with its affairs as a 
going concern; but, when it comes to preferring creditors of a concern 
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to be wound up, the owners of the property are the stockholders, 
through their board of directors; and they hâve not, by the mère élec- 
tion ot a man to the presideney of the company, authorized him to dis- 
criminate between their creditors. There will therefore be, in addi- 
tion to this spécial finding of facts, a gênerai flnding in favor of 
the défendant, the sherifE who seized the goods under attachment 
writs. 



McGORRAY v. O'CONNOR et al. 

(Circuit Court, N. D. Callfornia. April 12, 1897.) 

Paetnkrship — Dbath of Partnek-Rights of Heiks and Sbrviving Pabtner. 
Under the law of Callfornia, which gives to a surviving partner the abso- 
lute power of control and disposition of the assets of a partnership (Code 
Civ. Proe. § 1585), the heirs of a deeeased partner hâve no such right or 
Interest in the partnership property, prior to settlement and distribution 
by the surviving partner, as entitles them or their judgment creditors to 
redeem partnership property Irom a sale under a mortgage. 

This was a suit in equity to obtain a decree canceling and de- 
claring void a certain sherifE's deed to land sold upon foreclosure 
of a mortgage, to allow the complainant to redeem as a judgment 
creditor, and to direct the sheriff to exécute and deliver a deed of 
the property to the complainant, etc. 

L. W. EUiott and A. H. Carpenter, for complainant. 
Olney & Olney and Dudley & Buck, for respondents. 

MORROW, District Judge. In this action the complainant seeks 
to obtain the decree of this court canceling and declaring null and 
void a certain deed executed and delivered by the respondent 
Thomas Cunningham, as sheriff of San Joaquin county, to the re- 
spondent Myles P. O'Connor, on the 16th of November, 1894, con- 
veying to O'Oonnor the lands and premises described as the E. | 
and N. W. i of the N. E. i of section 5, T. 2 N., R. 8 E., and the 
S. E. i and the E. ^ of the S. W. i of section 32, T. 3 N., E. 8 E., 
Mt. Diablo base and meridian, vehich land and premises were sold 
by the sheriff under and by virtue of a decree of foreclosure of 
a mortgage and order of sale made by the superior court of San 
Joaquin county on the 15th of May, 1894. The complainant also 
seeks the further decree of the court that he be allowed to re- 
deem the land and premises from such sale, in the character of 
a judgment creditor of one Clinton H. Carpenter, and that the 
sheriff make a deed of the property and deliver it to the complain- 
ant. The case bas been submitted upon the motion of both par- 
ties for a judgment upon the pleadings. It appears from the com- 
plaint that on the 30th day of October, 1882, G. K. Bailey and 
C. W. Carpenter, doing business as co-partners in San Joaquin 
county, as farmers and stock raisers, under the name of Bailey & 
Carpenter, gave a mortgage on the premises above described to 
the défendant Myles P. O'Oonnor as security for the payment of 
$10,000. On January 22, 1884, C. W. Carpenter died, leaving an 
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estate consisting largely of bis half interest in fhe partnership 
property. He was an unmarried man, and, in a document purport- 
ing to be hie last will and testament, he gave the bulk of bis prop- 
erty to the children of 0. K. Bailey, bis surviving partner, to the 
exclusion of bis heirs at law. This will was admitted to probate, 
and Bailey was appointed executor. Tbe will was contested by 
Clinton H. Carpenter, a brother of the deceased, with whom, it 
appears, other brotbers were associated, but their names are not 
given in tbe bill. Tbe executor and legatees were défendants. 
Two trials were had before a jury, each trial resulting in favor 
of the contestants; and on each verdict the superior court en- 
tered a decree revoking tbe probate of the will, and declaring the 
petitioners in su eh contest the heirs at law of the deceased. Prom 
each of the verdicts and decrees the executor and legatees appealed 
to tbe suprême court of the state of California, and said decrees 
were reversed and new trials granted. 21 Pac. 835, and 29 Pac. 
1101. Tbe contest over the will is still pending in the superior 
court of San Joaquin county. On the lOth of October, 1888, Myles 
P. O'Connor brougbt suit in the superior court of San Joaquin 
county against 0. K. Bailey and Clinton H. Oarpenter, as one of 
the alleged successors in interest of C. W. Oarpenter, deceased, 
and other défendants, to foreclose the mortgage; and on the 15tb 
day of March, 1890, a decree of foreclosure and sale was made 
and entered'in the superior court for the sum of 111,808.74 and 
costs. In the bill it is alleged tbat this decree was "made and en- 
tered in said court and cause against 0. K. Bailey and Clinton H. 
Carpenter and other défendants." On the 15th day of May, 1894, 
under the order of court in the foreclosure suit, the mortgaged 
property was sold to tbe défendant Myles P. O'Connor at sherifl's 
sale by tbe défendant Cunningham, and the sheriff's certiflcate of 
sale was delivered to O'Connor; and on November 16, 1894, the 
sheriff delivered to him tbe deed of conveyance which it is tbe 
object of this action to déclare null and void and of no effect. It 
appears, further, that on the 15th day of September, 1894, Amos 
H. Carpenter recovered a judgment in the superior court of San 
Joaquin county against Clinton H. Carpenter for tbe sum of |12,438 
damages and costs, and on the same day this judgment was dock- 
eted by the clerk of the court, so that it became a lien upon the 
property of Clinton H. Carpenter. On the 17th of September, 1894, 
Amos H. Carpenter sold and transferred this judgment to the com- 
plainant in the présent suit. After this assignment, and on tbe 
18th of September, 1894, tbe complainant, in the capacity of a 
judgment creditor of Clinton H. Oarpenter, and claiming a lien 
on tbe interest of the latter in the mortgaged premises, tendered to 
tbe sheriff of San Joaquin county the sum of $12,777.05 for the 
rédemption of the real estate from the mortgage sale. The sheriff 
refused the money from the complainant for the rédemption of the 
property, and refused to give him a deed therefor. It is further 
alleged in the bill tbat on the 24th day of May, 1894, Clinton H. 
Carpenter and other heirs at laW of the deceased, and the executor 
and legatees under the will, entered into an agreement to arbitrate 
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the matters in différence over said estate, and that such matters 
should be submitted to an arbitrator, who should détermine in his 
award the value of contestants' interest in said estate, and bow 
much the said Clinton H. Carpenter and other heirs at law of the 
deceased should receive from said estate as their share thereof; 
that such référence should in no way affect the controversy then 
pending over the will, but the same should continue pending in 
court, and not be discontinued or dismissed until the award of 
such arbitrator should be fully performed and carried ont; that 
the référence was made, and the parties appeared before the ar- 
bitrator, who made his award, in which it was decreed and de- 
termined that the interest of Clinton H. Carpenter and other heirs 
in said estate was of the value of |11,256.24, and that they were 
eutitled to receive that sum from the estate of the deceased; that 
the award has never been carried out or performed, and is in full 
force and effect, and binding upon ail the parties interested in 
said estate. To this complaint a demurrer was interposed on the 
ground that the complainant had not stated such a cause of ac- 
tion as entitled him to the relief prayed for in the bill. The 
demurrer was argued before Judge McKenna, and overruled. It 
is said that it was intimated from the bench that, but for the 
allégations of the bill that a judgment had been entered against 
Clinton H. Carpenter in the foreclosure proceedings, the demurrer 
would hâve been sustained. However that may be, an answer has 
been filed by the respondent O'Connor in which it is denied that 
the judgment was against Clinton H. Carpenter for any sum of 
money whatsoever, or that any judgment against him was en- 
tered in the cause, other than to eut ofE any supposed right of ré- 
demption of the real property described in the mortgage, and that 
no Personal judgment was taken in said action against any of the 
défendants, except as against the défendant 0. K. Bailey. 

The answers of the respondents are sworn to, and were flled 
March 26, 1896; and on the Ist of April, 1896, complainant flled 
his replication. The answers of the respondents are direct and 
positive in their déniais of the material allégations of the bill, 
and as the complainant did not waive an answer under oath, and 
as no testimony has been taken in support of the bill, the alléga- 
tions of the answer responsive to the bill must be taken as true. 
Slessinger v. Buckingham, 8 Sawv. 470, 17 Fed. 454; Satterfield 
V. Malone, 85 Fed. 446; Walcott v. Watson, 53 Fed. 429; Vigel v. 
Hopp, 104 U. S. 441; Morrison v. Durr, 122 U. S. 518, 7 Sup. Ct. 
1215; Development Co. v. Silva, 125 U. S. 247, 8 Sup. Ot. 881. An 
effort- appears to hâve been made by the complainant to avoid the 
effect of the answer by a motion to strike out certain portions of 
it, but notice of this motion was not given until June 29, 1896, — 
nearly three months after the replication had been fliled, and only 
two days before the expiration of the time for taking testimony 
as provided by rule 69 of the equity practice. This motion has 
since been considered and denied, not only because it had not been 
made at the proper stage of the proceedings, but for the reason 
that the allégations proposed to be struck out were responsive 



864 79 FEDERAL REPORTER. 

to the allégations of the bill. But, aside from any question of 
pleading, the controlling question in the case is this: Waa the 
complainant in September, 1894, as a judgment creditor of Clinton 
H. Carpenter, entitled to redeem the land in question from the 
mortgage sale? The right of rédemption, in this state, is given 
by statute, and is conferred upon two classes: (1) The judgment 
debtor, or his successor in interest in the whole or any part of the 
property; (2) a creditor having a lien by judgment or mortgage 
on the property sold, or in some share or part thereof, subséquent 
to that on which the property was sold. Code Civ. Proc. § 701. 
Can complainant's daim be maintained under the flrst subdivision 
of this statute? The mortgaged property was the partnership proper- 
ty of the firm of Bailey & Carpenter, and, under the law of this state, 
upon the death of one partner the possession of the partnership 
interests vests exclusively in the surviving partner, who has the 
absolute power of control and disposition of the assets of the part- 
nership. Code Civ. Proc. § 1585; People v. Hill, 16 Cal. 113, 118; 
Theller v. Such, 57 Cal. 447, 459, It appears from the bill that 
the estate of Carpenter has not been distributed or separated from 
the partnership assets of Bailey & Carpenter, but is still in the 
hands of C. K. Bailey, who, as surviviug partner, still continues 
the partnership business. This fact alone is sufflcient to dispose 
of any supposed right of rédemption having thus far descended to 
the heirs of Carpenter. In Robertson v. Burrell, 110 Cal. 568, 42 
Pac. 1086, a partnership business was formed by Eobertson & Bur- 
rell for the purpose of engaging in the business of raising, buying, 
and selling stock, transacting a gênerai farming business, and deal- 
ing in real estate and other property. Eobertson died, and the 
business was continued by Burrell, the surviving partner, until 
his death. The heirs of Bobertson then brought an action against 
the administrator of the estate of Burrell to compel an accounting, 
and for the appointment of a receiver to take charge of the Bur- 
rell estate as being partnership property. A demurrer to the com- 
plaint in the court below was sustained. On appeal to the su- 
prême court, the judgment was affirmed. In speaking of the right 
of the heirs to maintain an action for an accounting and settle- 
ment of a partnership between the décèdent and a surviving part- 
ner, the suprême court said: 

"Plaintiffs are not the proper parties to maintain this action, and they hâve 
not the légal capacity to do so. While, in a sensé, they are benefieiaries of 
the trust which resulted by the deatb of tlieir fatlier, the f ulfilhneut of which 
was imposed upon the surviving partner, yet there were certain intermediate 
steps and proeesses necessary to be taken and followed before their bénéficiai 
interests could be reduced to possession. And it Is thèse necessary prt)C€Sses 
which the action nnder considération entirely ignores. For there was another 
trust intervening in time and right and duties between the close of the surviv- 
ing partner's trust and their enjoyment of its fruits. It is true that, as heirs 
of their father, the title to his property, real or personal, vested in them, but 
their title did not carry with It the right of immédiate enjoyment. The rights 
and duties of the administrator of their father's estate interpoeed and inter- 
vened. The administrator, also, is a trustée with well-deflned duties, among the 
fii-st of which is that of collecting the assets of the estate, and paying its just 
debts, after due notice to creditors. The heirs' title is subject to the perform- 
ance by the admlnisitrator of ail his trusts, and they flnaily corne Into the pos- 
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session and enjoyment of only such portion of the estate as may remain after 
the exécution of them by the adminlstrator. • * » Whether the partner- 
shlp assets conslst of real or personal property, or both, Is qulte Immaterlal, 
slnee In every case it Is made the duty of the survivlng partner to account 
■with the Personal représentative." 

It is clear that, under the law as thus established in this state, 
the complainant has not succeeded to such an interest of the judg- 
ment in the whole or any part of the property as entitles him to 
redeem under the statute. This détermination disposes of the 
question of a judgment lien, under the second subdivision of the 
statute, obtained by Amos H. Carpenter in September, 1894, on 
the property of Clinton H. Garpenter. As the latter had not suc- 
ceeded to any interest in the mortgaged premises, either directly or 
by the terms of the award in his favor, there was nothing to which 
the judgment lien could attach. A decree will be entered in favor 
of the respondents, and for their costs. 



HUNTINGTON t. LAIDLEY et al. 
(Circuit Court, D. West Virginia. March 31, 1897.) 

1. Equitt Pleading— Plea and Answer. 

A plea containing a full défense to the blll is waived by also flling an 
answer which goes to the whole bill; but if the answer does not go to the 
whole bill, and is filed merely to fortify the plea by denying allégations 
of fraud, this is in accordance with the requirement of equity nile 32, and 
any new matter, or prayer for affirmative relief, may be stricken ont or 
regarded as surplusage. 

S. Samb — Rb8 Judicata. 

In a suit to set aside deeds for fraud, a plea of res Judicata need not 
speciflcally deny the charges of fraud in the bill concerning the deeds; 
there belng no charge of fraud as to the obtalning of the judgments relied 
upon as a bar. 

8. Samb. 

Bquity rule 37, which provides that "no demurrer or plea shall be held 
bad and overruled upon argument only because the answer of the de- 
fendant may extend to some part of the same matter as may be eovered 
by such demurrer or plea," does not apply where the plea extends to the 
whole biU. 

This was a suit in equity by Collis P. Huntington, as spécial re- 
ceiver of the Central Land Company of West Virginia, against John 
B. Laidley and others, to set aside a deed for fraud. On motion to 
strike out plea and answer. 

Simms & Enslow, George C. gturgiss, and Maxwell Evarts, for com- 
plainant. 

James F. Brown, J. H. Holt, Wm. E. Chilton, and A. F, Mathews, 
for défendants. 

GOFF, Circuit Judge. The amended bill in this cause was flled 
January 26, 1894 ; and the plea and answer of the défendants, on the 
26th of February, 1896. The case is now before the court on the 
complainant's motion to strike out the said plea and answer. The 
défendants allège in the plea that the complainant is estopped from 
79 F.— 55 
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raising the matters and things set forth in the bill, because that 
most of them hâve been decided against the Central Land Company, 
of which coiaplainant is receiver, in certain suits heretofore deter- 
mined in the state courts of West Virginia, the same being courts 
of compétent jurisdiction, and the judgments rendered therein being 
now unreversed and still in full force and eflect, and also that the 
complainant by said judgments is equally concluded and prevented 
from raising ail the other matters set fortii in the bill. The défend- 
ants accompany the plea with an answer denying the allégations of 
fraud as set out in the bill, and the facts on which the same are 
said to be founded, and asking for affirmative relief. Complainant 
insists that the plea goes to the v^hole of the amended bill, and that 
under our gênerai chancery practice the same is overruled by the 
answer. The défendants claim that their pleading is justiâed by 
the thirty-second equity rule, which reads as f ollows, viz. : 

"The défendant may, at any tlme before the bill is taken for confessed, or 
afterwards wlth the leave of the court demur or plead to the whole bill, 
or part of It, and he may demur to part, plead to part, and answer as to the 
resldue; but in every case In which the bill specdally charges fraud or com- 
binatlon, a plea to such part must be accompanled with an answer fortifying 
the plea, and explioitly denying the fraud and combdnation, and the facts on 
which the charge is founded." 

It will be noticed from an examination of the pleadings that the 
plea proper is to the entire bill, and that the answer, so far as it is 
responsive to the bill, is only a déniai of the fraud and combination, 
and the facts relating thereto, speciflcally set forth in the bill. The 
défendants hâve thus availed themselves of their undoubted right to 
plead to the whole bill. If they had also answered the whole bill, 
then unquestionably the plea would hâve been thereby overruled. 
If such plea had contained in itself a full défense of the bill, an an- 
swer would hâve been unnecessary, and would hâve been taken as a 
waiver of the plea. Ferguson v. O'Harra, Pet. 0. C. 493, Fed. Cas. 
No. 4,740; Sims v. Lyle, 4 Wash. C. C. 301, Fed. Cas. No. 12,891. 
The plea in the case at bar professes to cover the whole bill, and 
therefore, under our gênerai equity practice, an answer was not nec- 
essary; nor has one, in the sensé we use that word in, been flled. 
That part of the pleading which is called the "answer" is intended, 
not as an answer to the entire bill, but it is tendered for the purpose 
of fortifying the plea and denying the fraud charged, and is ûled un- 
der the requirements of the latter part of said rule 32. As a matter 
of course, the new matter alleged and the affirmative relief asked 
should not hâve been incorporated into the pleading, which should 
hâve been confllned to the purposes mentioned in that rule. That which 
was so improperly introduced into the pleading will be considered 
as surplusage, or stricken out, as may hereafter be deemed best. If 
the plea is good, it disposes of the allégations of fraud set forth in 
the bill concerning the deed made by Sarah H. G. Pennybacker to 
John B. Laidley, which were raised in the pleadings, and disposed of 
by the judgments rendered in the suits brought and decided in the 
courts of the state of West Virginia, and it does so by virtue of its 
power and effect as a plea of res adjudicata; and consequently it was 
not required that such allégations should be specially denied in the 
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plea flled in this cause, as the object of the bill is to set said deed 
aside for the frauds said to hâve been committed preceding the ren- 
dition of the judgments se pleaded in bar, and no charge ol fraud is 
made as to the obtaining of said judgments; it being kept in mind in 
this connection that the answer filed in support of the plea dénies 
the charges of fraud pertaining to the other matters, as to -which the 
plea claims that the complainant is also concluded. 

In this case the défendants interposed no demurrer to this amended 
bill, or to any part thereof, nor did they plead to part and answer as 
to the residue, but they pleaded to the whole bill; and as the bill 
specially charged fraud, and the rule required that in every case of 
that character a plea to such part should be accompanied with an 
answer fortifying the plea and denying the fraud and combination 
alleged, as also the facts on which the charge was founded, such an- 
swer was made a part of the pleading. This we think was proper, 
and to hold otherwise wOuld be to deny to défendants the right to 
file a plea in a case in which fraud was charged, unless the plea ap- 
plied to a part only of the bill. Such construction of the rule men- 
tioned is not, in our opinion, justified by the language of the same, 
nor warranted by the practice under it. But it must be understood 
that the answer so accompanying the plea will be restricted to the 
purpose of denying the fraud and combination charged, and that it 
cannot in the further proceedings in this cause be put to any other 
use. Eule 37, equity practice, referred to by counsel in argument, 
does not apply to this case, as the plea hère extends to the whole bill. 
If the plea had applied to a part only, and an answer had been filed 
to the residue, which also extended in part to some matter covered 
by the plea, then that rule would hâve saved the plea, in the ab- 
sence of other objections that the answer had référence to some part 
of the same matter as was covered by the plea. In other words, that 
rule only applies in cases where the demurrer or plea extends to only 
a part of the bill, and the answer is intended to cover the residue. 
Under the practice as it existed previous to the adoption of this rule, 
if the plea was to a part only, and the answer to the remainder, and 
such answer, by inadvertence or otherwise, referred to the matters 
covered by the plea, the effect was to overrule the latter. The thirty- 
seventh rule was evidently intended to change that practice, as a 
careful examination of its provisions will show. It reads as fol- 
lows: 

"No demurrer or plea shall be held bad and overruled upon argument, only 
because the answer of tbe défendant may extend to some part of the same 
matter as may be covered by such demurrer or plea." 

The motion to strike ont the plea and answer must be overruled. 
The effect they are to hâve, or the disposition that may be made of 
them, treating them as a part of the record of this cause, is yet to be 
determined. 
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GOLDEN REWARB MIN. CO. v. BUXTON MIN. 00. 

(Circuit Court, D. South Dakota, W. D. March 13, 1897.) 

1. Patent for Mining Claim — Failurb op Adverse Cl aimant to Cowtest. 
Under Rev. St. §§ 2325, 2326, a décision of the lana office awarding a pat- 
ent for a mining elaim after due publication of notice is conclusive upon 
an adverse daimant who bas failed to file his claim, except for reasons 
whlch a court of equity might allow to be urged against a judgment at law. 

3. Samb. 

The question as to the true boundary of a mining claim for which a pat- 
ent is aslied is a question of fact, comlng properly within the jurisdiction 
of the land department; and its action therein is conclusive, in the absence 
of fraud. 
8. Samk — Principal Chaegbd with Kng'wledgb op Agent. 

Where there was a confliet in the boundaries of the patents for two 
mining claims issued to separate corporations, the corporation to w'hich tlie 
later patent was issued, having faii«<d to adverse the claim of the other 
Company, eannot claim relief in equity, upon the ground of mistake in the 
boundary, although the person whom it employed to take ail necessary pro- 
ceedings to obtain its patent was also the agent of the otlier company, It 
being charged with the knowledge of its agent as to the confliet. 

4. Same. 

Where a corporation, in applying for a patent for a mining claim, made 
a distinct disclaimer of a spécifie quantity of land, as being in confliet with 
a prior patent, it eannot claim relief in equity as to the confliet. 

5. Corporations— Négligence op Agents. 

As a corporation acts only through its officers and agents, it may be de- 
vested of its property by the négligence of its agents in failing to adverse 
an application for a patent for a mining claim. 

Q. G. Moody, Wm. B. Steele, and W. L. McLaughlin, for com- 
plainant. 
Martin & Mason and Granville Gr. Bennett, for défendant. 

CAELAND, District Judge. The complainant, a citizen of the 
state of South Dakota, flled its bill against the défendant, a citi- 
zen of the State of lowa, for the purpose of having the title to a 
portion of the Bonanza mining claim, situated in the Whitewood 
mining district, Lawrence county, S. D., declared and decreed to 
be held in trust by said défendant for the use and benefit of the 
complainant. The bill also prayed for an injunction against the 
prosecution of an action at law now pending in this court, brought 
by the défendant against the complainant, to recover the sum of 
1220,000, alleged to be the value of certain ore taken by complain- 
ant from that portion of the Bonanza mining claim in dispute in 
the présent action. The amount of minerai land in dispute, as 
shown by the testimony, is 1.34 acres. A demurrer to the bill 
was interposed, and, after argument, was overruled. The ruling, 
however, on the demurrer, is immaterial, as the case made by the 
bill is not the case made by the évidence. The cause has been sub- 
mitted on pleadings and proofs, and, after a careful examination 
of a voluminous record, I hâve arrived at certain conclusions, here- 
inafter stated. If the disposition of this cause depended upon a 
finding that the original southeast corner of the Bonanza mining 
claim was, at the time said claim was surveyed for patent, swung 
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onto the Silver Case mining claim to the extent claimed by wil- 
nesses for complainant, I should not be able to flnd from the évi- 
dence that such was the fact, as the évidence is in sharp conflict, 
and is not of that clear and convincing character that is necessary 
to impeach a document of such solemnity as a patent from the 
United States. 

As one of the positions taken by the complainant at the hearing 
is based on the idea that the southeast patent corner of the Bo- 
nanza is at the place where the same was originally located, I 
prefer to base my décision on certain priuciples of law which, in 
my opinion, are fatal to the right of the complainant to the relief 
prciy-;d for in its bill; and I shall therefore concède, for the pur- 
poses of this opinion, that, at the time of the officiai survey of the 
Bonanza for patent, the southeast corner stake was, by mistake, 
moved onto the Silver Case to the extent claimed by complainant. 
With this concession in the case, a fair prépondérance of the évi- 
dence shows the following state of facts: 

On the 31st day of March, 1888, the défendant, the Buxton Min- 
ing Company, ûled in the United States land office, at Deadwood, 
Dakota territory, an application for a patent for the Bonanza min- 
ing claim, which application contained a correct description of said 
claim according to courses and distances. Upon the filing of said 
application, the usual order was made for the posting and publish- 
ing of the notice of said application, and the usual notice was post- 
ed on the claim, at the land office, and also was published in a news- 
paper for the period required by law and the rules and régulations 
of the gênerai land office. No adverse claim having been flled with- 
in the period of 60 days, such proceedings were thereafter had that 
on the 12th day of March, 1891, a patent was issued by the United 
States to the défendant, the Buxton Mining Company, for the 
Bonanza mining claim. On the llth day of August, 1888, the com- 
plainant, the Golden Eeward Mining Company, flled an applica- 
tion in the United States land office, at Deadwood, Dakota terri- 
tory, for a patent from the United States for the Silver Case mining 
claim. This application contained a description of the claim by 
courses and distances, and the description concluded with thèse 
words: "Containing 8.76 acres, after deducting 1.50 acres, in con- 
flict with Bonanza Iode lot 516, and not claimed by this claimant." 
Notice of said application, containing the description of the Silver 
Case, as set forth in the application for patent, was posted and 
published as required by law; and, no adverse claim being flled, 
such proceedings were thereafter had as resulted in the issuance of 
a patent by the United States to the complainant, for the Silver 
Case, March 17, 1892. It will now be observed that, so far as the 
record of the proceedings which resulted in the issuance of the 
patents for the Bonanza and Silver Case are concerned, they show 
that each applicant received a patent for just what it applied for, and 
that there were no adverse claims. 

The proofs show that the Bonanza was flrst located, and its origi- 
nal location, with référence to adjoining claims, as claimed by com- 
plainant, is represented by the following diagram: 
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Its location as patented, with référence to adjoining claims, is shown 
by the f oUowing diagram : 
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It thus appears, and it is conceded, that there always was a con- 
flict between the Bonanza and Silver Case; the contention of the 
complainant being that, at the time the Bonanza was surveyed for 
patent, the original southeast corner of the Bonanza was swung 
onto the Silver Case to such an extent as to change what wus for- 
merly a conflict of ^"/loo of an acre to l^yioo of an acre. It ap- 
pears also that the défendant Buxton Mining Company was the 
owner of the Little Bonanza mining claim, which is shown by 
Exhibit A to lie along the westerly side of the Bonanza, and by 
Exhibit B to lie along the westerly side of the Little Dividend. 

Complainant claims that the swinging of the Bonanza onto the 
Silver Case not only allowed the défendant to obtain a portion of 
the Silver Case, but also allowed it to locate and patent the First 
Dividend. On the other hand, the défendant claims that, when it 
surveyed the Bonanza for patent, it was found that the claim was too 
wide at its southerly end line by 100 feet, so that, in order that the 
claim might conform to the limitations prescribed by law, it was nec- 
essary to draw in the west side line of the Bonanza, thus creating a 
space between the Bonanza and Little Bonanza, which défendant lo- 
cated and patented as the First Dividend. The officiai surveys upon 
which the applications were based, to obtain patents for the Bonanza 
and Silver Case, were made by Peter L. Eogers, United States deputy 
minerai surveyor. The olBcial survey of the Bonanza was com- 
pleted December 10, 1887, and of the Silver Case April 21, 1888. 
In November, 1887, the défendant employed one Thomas H. White 
to superintend and take ail necessary proceedings to obtain a pat- 
ent for the Bonanza. In January, 1888, the complainant employed 
the same Thomas H. White to superintend and take ail necessary 
proceedings to obtain a patent for the Silver Case. Both of thèse 
employments were accepted by said Thomas H. White, and, under 
his supervision, patents were obtained for said mining claims, as 
hereinbefore stated. 

It is the theory of the bill flied by complainant that the deputy 
minerai surveyor. Peter L. Rogers, was a mère agent of White, 
and that Eogers did whatever White requested him to do; that 
White, while he was, to the knowledge of défendant, the agent of 
the complainant, to obtain a patent for the Silver Case, was cor- 
rupted by the défendant to swing the Bonanza onto the Silver Case 
in making the officiai survey. Thèse allégations of the bill are not 
only not proven by the évidence, but are disproven. The testimony 
fairly shows that Peter L. Eogers made the officiai surveys of both 
mining claims, and that the officiai survey of the Bonanza was com- 
pleted before White was employed by complainant to obtain a pat- 
ent for the Silver Case. There is no évidence upon which to base 
any finding that the défendant knew anything about the fact that 
White had been employed by complainant to obtain a patent for 
the Silver Case. Fraud is never presumed. Wlaite is deceased, and 
his testimony cannot be had. A sworn offîcer of the government 
has sworn that the surveys are correct. The department of the 
government vested with the power to pass upon the proceedings 
for patent has, without objection, approved them. It therefore re- 
sults, after a careful considération of ail the testimony in the 
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case, and after making the concession that the proofs show that 
the Bonanza was swung onto the SilTer Case to the extent claimed 
by complainant, that there was a mistake made by the ofiQcial sur- 
veyor in locating the boundary lines of the two mining claims. 
There is no évidence in the record upon which to base a flnding 
that fraud was committed by any one. Attention has been called 
to the fact that the location certiûcate of the First Dividend was 
not flled for record until the time for adversing the Bonanza had 
elapsed; that White was not paid for his services by défendant 
until after the expiration of the same period. Thèse isolated facts 
might be material if associated with fraudulent acts, but stand- 
ing alone they prove nothing. 

Is, then, the mistake mentioned such as a court of equity will 
relieve against in a proceeding of this character? At the threshold 
we must not forget that this proceeding is not one between con- 
testing clajmants to minerai land in a United States land ofiBce, 
nor is it a proceeding to try in court an adverse claim under the 
statutes of the United States, but it is a proceeding directly attack- 
ing a patent for minerai lands granted by the government of the 
United States. With the patent as the object of attack, we must 
corne armed with the weapons which are necessary to overcome 
this grant of the government, or defeat is inévitable. 

Sections 2.325 and 2326 of the Revised Statutes regulate the mode 
of procédure where adverse claims are flled against applications 
for patents to minerai lands. Section 2325, among other things, 
provides : 

"If no adverse daim shall hâve been flled with the register and reeeiver of 
the proper land office at the expiration of the slxty days of publication, It 
shall be assumed that the applieant is entitled to a patent upon the payment to 
the proper officer of $5.00 per acre, and that uo adverse claim exists. and 
thereafter no objection from thlrd paiiies to the issuance of a patent shall be 
heard, exeept it be shown that the applieant has failed to eomply with the 
terins of this ehapter." ' 

Section 2326 provides for a stay of proceedings in the land office 
upon the filing therein, within the 60 days, of an adverse claim, 
and also provides that the party flling the adverse claim shall, 
within 30 days thereafter, commence proceedings in a court of com- 
plètent jurisdiction to détermine the question of the right of pos- 
session, and prosecute the same with reasonable diligence to final 
judgment; and a failure so to do shall be a waiver of his ad- 
verse claim. Thèse provisions provide a method whereby ail par- 
ties having adverse claims to minerai lands, for which a patent is 
asked, may hâve their day in court. If a party fails to file his 
adverse claim in the land office in the time provided by law, or if, 
having so flled it, he fails to commence proceedings in accordance 
with section 2326, he waives his adverse claim. With référence to 
the proceedings in the land office, the publication of the proper 
notice for the prescribed period is due process of law. The pro- 
ceeding is judicial in its character, and in the nature of a pro- 
ceeding in rem. If there is no adverse claim, a décision of the 
land office awarding the patent to the claimant is a judgment by 
default, as conclusive as to the matter adjudicated as a judgment 
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upon contested issues. The expression "it shall be assumed" must 
be construed to mean "conclusively assumed," as aay other construc- 
tion would defeat the object of the statute. In using the word 
"conclusively," I do not mean to say that the statute has closed 
the doors of a court of equity to adverse claimants in every case; 
but I think it may safely be asserted that the failure to adverse, as 
provided by the sections ref erred to, deprives the adverse claimant of 
ail remédies except those which a court of equity might allow to be 
urged against a judgment at law. Wight v. Dubois, 21 Fed. 694; 
Kannaugh v. Mining Go. (Colo. Sup.) 27 Pac. 245; Hamilton v. Min- 
ing Co., 33 Fed. 562; Four Hundred & Twenty Min. Co. v. Bullion 
Min. Co., 3 Sawy, 634, Fed. Cas. No. 4,989; Dahl v. Raunheim, 132 
U. S. 260, 10 Sup. et. 74; U. S. y. Throekmorton, 98 U. S. 65; Vance v. 
Burbank, 101 U. S. 519. 

In U. S. v. Throekmorton, 98 U. S. 65, the exception to the max- 
ims, "Interest rei publiese ut sit finis litium," and "Nemo débet bis 
vexari pro una et eadem causa," is thus stated: 

"Where the unsuocessful party has been prevented from exhibiting fully hls 
case by fraud or déception practioed on hlm by his opponent, as by keeping him 
away from court, a false promise of a compromise, or where the défendant 
never had knowledge of the suit, being kept In ignorance by the acts of the 
plalntifC, or where an attorney fraudulently or without authority assumes to 
represent a party, and connives at his defeat, or where the attorney regularly 
employed comiptly sells out liis client's interest to the other side,— -thèse and In 
similar cases, wUch show that there never has been a real contest in the trial or 
hearing of a case, are reasons for which a new suit may be sustained to set 
aslde and annul the former Judgment and decree, and open the case for a new 
and fair hearing." 

Of course, where a party has had a fuU and fair opportunity 
to be heard, he is as much concluded by the judgment as if he 
actually was heard. 1 Black, Judgm. § 87; U. S. v. White, 17 
Fed. 561; Howard v. City of Huron (S. D.) 60 N. W. 803. 

In Vance v. Burbank, supra, it is said: 

"The approprlate offlcers of the land department hâve been oonstituted a 
spécial tribunal to décide such questions, and their décisions are finai to the 
same extent that those of other judicial or quasi judieiai tribunals are. It 
has also been settled ttiat the fraud in respect to which relief will be granted 
in this class of cases must be such as has been practiced on the unsuceessful 
party, and prevented him from exhibiting hls case fully to the department; 
so that it may properly be said there has never been a décision and a real 
contest about the subjeet-matter of inquiry." 

Laying aside the question of fraud, as limited and deflned in 
the cases cited, it is settled that the action of the land department 
in issuing a patent is conclusive upon ail questions of fact com- 
ing properly within the scope of its jurisdiction, and is not subejct 
to review by any other tribunal. The question as to what were 
the true boundaries of the Bonanza and Silver Case was a ques- 
tion of fact, coming properly within the jurisdiction of the land de- 
partment. Carson City Gold & Silver Min. Co. v. North Star Min. 
Co., 73 Fed. 597; Doe v. Mining Co., 54 Fed. 940. 

Whether we hâve in view the sections of the Eevised Statutes 
quoted, or simply the décisions of the land department, which re- 
sulted in the issuance of the patents, in either case, in order to suc- 
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ceed in this proceeding, the complainant must bring itself -withln 
the opération of some one of the rules under whicli it is permissible 
to attack the patent. 

It is contended by counsel for complainant that it was prevent- 
ed from making its défense or adverse claim to the application for 
the Bonanza patent by the acts of White and the défendant, con- 
federating and acting together for the purpose of suppressing the 
truth as to the amount of land claimed within the boundary lines 
of the Bonanza. How and by whom was the truth suppressed? 
How and by whonï was the complainant prevented from advers- 
ing the Bonanza claim for patent? If the défendant, in its ap- 
plication for the Bonanza patent, was claiming property that be- 
longed to the complainant, then the complainant was a défendant 
in that proceeding. Was it served with process? The testimony 
shows that it was in the manner provided by law. Did it make 
any défense? None. And there is not a syllable of testimony that 
any one prevented it from so doing, or that any one suppressed the 
truth as to the claim made by défendant in its application for the 
Bonanza patent. The président of the complainant swears that 
he had no knowledge of the application for the Bonanza patent till 
the fall of 1888. This knowledge, which the président did not hâve, 
must hâve been actual knowledge; for when the évidence shows, 
as it does in this case, that the notice of the application for the 
Bonanza patent was posted and published as the law requires, 
then the law says that the complainant had notice, and it will not 
be permitted to say that it did not. The notice which the law 
provides is what is required; no more, no less. There is no évi- 
dence in the record that anything was done to prevent the com- 
plainant from receiving this légal notice. It was a domestic cor- 
poration, with its oflScers, agents, and corporators residing at Dead- 
wood, the place where the local land office was situated, and a 
place but a few miles from the Bonanza claim, and the place where 
the notice was published. The conditions were most favorable for 
the giving to the complainant the notice required by law. I think 
I am justifled in saying that the évidence shows two reasons why 
the Bonanza application was not adversed by the complainant: 
First. The conflict that was always known by ail parties to exist 
between the Bonanza and Silver Case, whether it amounted to 
i*/ioo of an acre or l**/ioo of an acre, at the time of the applica- 
tion for patent, was considered of but little value. The second rea- 
son is found in the answer of the président of complainant to the 
question as to whether he knew that any plat was posted: "I did not 
know anything about it. As I hâve explained before, I had some 
other business of more importance to me, and was attending to the 
mercantile business, and did not pay any attention to mining." 
Thèse reasons must be correct, or else the complainant had no adverse 
claim to assert. White was not employed by complainant to adverse 
the Bonanza patent application, and not at ail until after the officiai 
survey of the Bonanza had been made ; so that it is impossible to lind 
anything that White did or did not do in référence to the Bonanza 
that in any way prevented the complainant from presenting its ad- 
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verse claim. The fact that the complainant had employed White to 
obtain a patent for the Silver Case did not relieve it of the duty to 
employ some one to adverse the Bonanza patent application. 

It is conceded by counsel for complainant that the offlcers of com- 
plainant were négligent in not better looking after the interest 
of the corporation, but it is asserted that the corporation ought 
not to be divested of its property by the négligence of its officers 
and agents. It is a sufiScient answer to this proposition to ob- 
serve that a corporation acts only through its ofQcers and agents. 
By their acts a corporation is benéflted or injured. By their in- 
dustry and strict attention to their duties, corporations accumulate 
property. By their négligence, they may lose it. In the prac- 
tical affaira of life, the nebulous Action of our thought called a 
"corporation" cannot be separated from its living members. Es- 
pecially is this so in a case, like the one under considération, where 
the offlcers and agents controlled a majority of the stock. 

If I am correct as to the foregoing propositions, then the com- 
plainant bas lost its interest, if any it ever had, in the minerai 
land in controversy. But, as the complainant relies strongly for 
the maintenance of its rights on the employment of White to ob- 
tain a patent for the Silver Case, it is necessary to inquire as to 
what effect that employment had on the rights of the parties. 

Peter L. Eogers completed the officiai survey of the Silver Case 
on April 21, 1888. This survey was made by Rogers at the request 
of White, the agent of the complainant. At the completion of the 
officiai survey, White, as the agent of complainant, knew the bound- 
aries of the Silver .Case, and there is no évidence in the record that 
will prevent the charging of the knowledge of White to the com- 
plainant; and, if the complainant is not to be charged with White's 
knovi'ledge, wherein did White suppress the truth? On July 24, 
1888, the surveyor gênerai of Dakota territory certifled to the cor- 
rectness of the officiai survey of the Silver Case, and to the plat 
accompanying the same. The plat and officiai survey thus certi- 
fled were true copies of the original; and the plat and survey, not 
only by lines, figures, letters, and signs, but in so many words, 
described the area in conflict with the Bonanza as 1.50 acres. On 
the 30th day of July, 1888, George C. Hickok, as secretary of the 
complainant, thereunto duly authorized, swore to an application 
for a patent for the Silver Case, in which application there was a 
distinct disclaimer of 1.50 acres, as being in conflict with the Bo- 
nanza. The notices issued on the flling of this application con- 
tained exactly the same déclaration. It will not do for the com- 
plainant to say that this application was made after the expiration 
of the period in which adverse claims could be flled to the Bo- 
nanza, and therefore the description of the Silver Case could not 
be otherwise; for, if the complainant is to be charged with White's 
knowledge, it had known the extent of the conflict since April 21, 
188S; and if it is not to be charged with White's knowledge, and 
its own position, taken as true, that it had no knowledge of the 
Bonanza patent proceedings until the fall of 1888, then this act 
of the corporation was a voluntary and deliberate disclaimer of 
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title to the land in controversy. The complainant was the actor 
in the Silver Case proceedings, and was bound to know what it 
was claiming. Especially is this the case when we consider the 
fact that complainant, by its own testimony, always knew that 
there was some conflict between the Silver Case and the Bonanza. 
The way the officiai surTcy described the amount of conflict ren- 
dered it possible for any one who could read to détermine its 
amount. So it cannot be claimed that there was any suppression 
of the truth by any one. If the secretary of the complainant could 
not tell what 1 acre and ""/loo acre meant, after swearing to the 
application for patent; or, if he knew and did not care, then he 
was either so incompétent or négligent as to prevent the corpo- 
ration from asking a court of equity for relief. 

Counsel for complainant, at the hearing, advanced a claim for 
relief, which, while it is inconsistent with the whole theory of the 
bill, is alleged to arise from the case made by the défendant. The 
claim is this : Défendant claims that the Bonanza, as originally lo- 
cated, July 27, 1877, was, at its southerly end, 100 feet wider than 
the law permitted; in other words, it was 400 feet wide, instead of 
300. Complainant says, if this is so, then the location was void, 
for the excess, and that no valid claim was filed for the excess 
until the Bonanza amended location certiâcate was filed, March 
20, 1888; and as the Silver Case was located January 16, 1884, that 
the latter location is prior and better in right to the Bonanza 
amended location to the extent of 100 feet of the minerai land 
in conflict. Défendant replies that there is no évidence as to wbere 
the vein or Iode was situated on the Bonanza claim, and that, where 
the vein has not been actually established and run, the point of 
discovery is presumed to be the middle of the vein, and that a Une 
extended southerly on the Bonanza, from the point of discovery, 
as shown by the évidence, would throw the excess on the westerly 
side of the Bonanza ; that is, the excess over 150 feet from the mid- 
dle of the vein would be on the west side. Complainant again 
avers that the presumption referred to only applies to vertical 
veins, and not to flat ones, such as the Bonanza is shown to con- 
tain. Again, conceding the claim of the complainant, and admit- 
ting that the excess in the Bonanza location was on the easterly 
side, still it simply results that, when the application for the Bo- 
nanza patent was made, the défendant was claiming a portion of 
the Silver Case, which, if the complainant did not adverse, would 
be lost to it, as, on this theory of the complainant's case, there could 
be no fraud and no movîng of stakes, but simply a claim for pat- 
ent, prosecuted to final conclusion, without objection. I see no 
escape from the conclusion that a decree must be entered dismiss- 
ing the bill of complaint, with costs. 
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LAWRENCE V. STEARNS. 

(Circuit Court, W. D. Michigan, S. D. April 13, 1897.) 

i. Rbs Judicata— Extent op Estoppel. 

The judgment in an action is conclusive, In a subséquent action between 
the same parties upon tlie same cause, as to ail questions which might 
hâve been presented and determlned in the first suit; but in a subséquent 
action between the same parties upon a difïerent cause it is conclusive 
only upon such questions as were actually litigated and detennined in the 
flrst suit. 

2. Same— Judgment pob Négligence — Suit por Indbmnity. 

One vrho has been prosecuted to judgment upon a cause of action based 
on the négligent act of another, who has been called in to défend and has 
defended the suit, may sue such other party for Indemnity, and rest his 
case upon the former adjudication, It being shown that it was in consé- 
quence of such négligence that the former judgment passed. 
8. Same— Evidence as to Questions Litigated— Opinions of Court. 

Under the provision of the constitution of Michigan (article 6, § 10) that 
the décisions of the suprême court shall be In writing, signed by the judgès, 
and flled in the clerk's office, the opinion of the suprême court of that state 
Is compétent, and the best évidence of the grounds of the adjudication in 
any case upon the questions litigated and determined therein. 
4 Lâches— Knowi^edgb of Gbound of Action. 

In a suit by the receiver of a bank to charge Its président with losses 
arising from his négligent management, where it is fairly inf érable from 
the évidence that the facts constltuting such négligence were not disclosed 
by the président to the directors until long after their occurrence, and until 
dlsclosed by the bringing of a suit by a third party, and the judgment 
therein, the lapse of more than the statutory period of limitation since the 
actual occurrence of the négligence cannot be imputed to the receiver as 
lâches. 
6. Banks and Banking— Mismanagbmbnt bt Président— Excessive Lo.4.ns to 
Relative. 

Where the président of a bank, having the management of its business, 
has loaned to a near relative a large share of the capital of the bank, and, 
with knowledge that securities offered to the bank by such relative are sub- 
ject to conditions likely to eat away much of their value, has aecepted the 
securities at their face value, crediting his relative therewith, and surren- 
derlng obligations, good at the time, he is llabla to the bank, because of 
such négligent management, for a loss resulting from the dépréciation of the 
securities so aecepted. 

Fletcher & Wanty, for complainant. 
Crâne, Noms & Stevens, for défendant. 

SEVERENS, District Judge. The bill of complaint in this case 
was flled for the purpose of recovering from the défendant the dam- 
ages resulting from an alleged breach of trust on his part while act- 
ing as président and managing oflQcer of the Northern National Bank 
of Big Eapids. This bank was chartered on the 19th day of Septem- 
ber, 1870, for the period of 20 years, and its charter was extended by 
the comptroller of the currency on the 5th day of September, 1890, 
until the 19th day of September, 1910. The capital stock of the bank 
at the time of its organization was flxed at the sum of |150,000, but 
on the lOth day of January, 1893, its capital was reduced by the di- 
rection of the comptroller of the currency, to $100,000. The bank 
failed and closed its doors shortly before the 5th day of August, 
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1893, and on that day the complainant, Lawrence, was appointed re- 
ceiver by the comptroUer of the currency, and entered upon his duties 
as such a few days after, and has since continued in the possession 
of the assets of the bank for the purpose of coUecting its assets and 
liquidating its flnancial affairs. It is alleged in the bill that the de- 
fendant, Stearns, was président of the bank f rom its organization to 
the 3d day of August, 1891, and that La Fora S. Baker, who was a 
nephew of said Stearns, was cashier of the bank from its organiza- 
tion to about the llth day of January, 1887; and that after Baker 
ceased to be cashier substantially the whole control and management 
of the bank passed into the hands of the président, who afterwards 
exercised the powers which the two had previously exercised. It 
is alleged that on the 22d day of January, 1888, the bank held paper 
to the amount of |15,000, made by Baker, and indorsed by the Baker 
Lumber Company, and paper amounting to $15,000, made by the 
Baker Lumber Company, and indorsed by Baker; that the Baker 
Lumber Company was a corporation organized in bad faith for the 
purpose of carrying on the business of Baker, and to be used as a 
oover under which he could obtain loans from the bank in excess 
of the amount permitted by law ; that Baker owned ail the stock ex- 
cept one or two shares, and that the organization of said corporation 
was merely colorable; that Stearns knew ail of thèse facts, and 
loaned to Baker the sum of |30,000, being the aggregate of the two 
amounts above mentioned. It is further alleged that on the 22d day 
of March, 1886, Baker sold to Andersen & Griffin certain pine lands 
for the sum of |50,000, |5,000 of which was paid down, and a note of 
Anderson & Griffln for the remaining |45,000, payable on or before 
two years from date, with interest at 7 per cent., was taken for the 
balance. The note was secured by a mortgage upon the property 
sold, and Baker at the same time gave to Anderson & GriflSn a writ- 
ten guaranty that thèse lands, together with some other logs therein 
mentioned, would produce 13,000,000 feet of pine lumber, and that he 
would refund the sum of $3.50 per M. for the number of feet it fell 
short of that amount; and it is charged that the défendant, Stearns, 
had full knowledge of ail the particulars of this transaction. It is 
further stated that on the 9th day of Pebruary, 1887, Baker assigned 
the aboTe-mentioned note and mortgage to Palmer & Brown as se- 
curity for a loan of |20,000 which they had made to him upon his 
note indorsed by Stearns, and that Anderson & Griffin made pay- 
ments upon this note and mortgage to Palmer & Brown to such an 
estent that on the 22d day of January, 1888, there remained due to 
Palmer & Brown $4,508.56, leaving still due and unpaid on the An- 
dersen & GrifQn note and mortgage the sum of $23,089.12; that on 
the 3d day of August, 1887, Stearns, acting for the bank, and by 
concert with Baker, bought the Anderson & GriflQn note and mort- 
gage from Palmer & Brown, but the bargain was not closed up until 
the 22d day of January, 1888, on which day Stearns, acting for the 
bank, paid to Palmer & Brown the sum of $4,508.56, being the 
amount still due to them on the note of Baker indorsed by Stearns, 
took an assignment of the note and mortgage to himself, and forth- 
with transferred the note and mortgage of Grifftn & Anderson to the 
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bank in payment of a note of the Baker Lumber Company, indorsed 
by Baker, of |7,500, and two notes of |5,000 each, made by Baker and 
indorsed by the Baker Lumber Company (ail of which were parts of 
the indebtedness of those persons to the bank, above mentioned), can- 
celed and delivered up the notes, and gave the Baker Lumber Com- 
pany a crédit upon the books of the bank for the sum of $1,080.56, 
being the balance of the whole sum purporting to be due upon the 
Anderson & Griffln note and mortgage, which crédit of $1,080.56 the 
Baker Lumber Company afterwards checked out. It is alleged that 
the défendant, Stearns, in this purchase of the Anderson & GrifiSn 
note and mortgage, acted without the knowledge of the directors or 
other oflBcers of the bank, and that he conducted the same personally. 
It is charged that the défendant, in making this purchase of the An- 
derson & Grififin note and mortgage, and parting with the assets of 
the bank therefor, knew of the guaranty agreement made by Baker 
to Griffln & Anderson that the lands should produce 13,000,000 feet of 
pine, and the contract for indemnity against their producing a smaller 
amount. It is further alleged that soon after this purchase for the 
bank, it haying turned out that the quantity of pine on the lands which 
Baker had sold to Anderson & Griffln was very much less than the 
sum stipulated in Baker's guaranty, and that the deflciency was nearly 
half of the stipulated 13,000,000 feet, Griffln & Anderson flled their 
bill of complaint in the circuit court for Newaygo county in chancery 
against the bank, Stearns, and Baker for the purpose of having the 
amount of the deflciency in the quantity of lumber charged up against 
the sum due on the note and mortgage to Baker, which the bank 
now held; it being alleged that the bank had notice of Griffln & An 
derson's rights when it took their note and mortgage. Personal serv- 
ice upon the défendants in that suit was obtained. Baker made no 
défense, but Stearns, who was charged in the bill with having had 
full knowledge of the Baker guaranty when he carried through the 
transactions above mentioned in purchasing the note and mortgage 
for the bank, assumed and conducted the défense for the bank, and 
flled an answer in its behalf, and he also flled an answer for himself. 
In both thèse answers it was denied that either the bank or Stearns 
had any knowledge of the existence of the Baker guaranty at the 
time of the purchase of the note and mortgage from Palmer & Brown 
and the taking of the same by the bànk. Keplications being flled to 
those answers, proofs were taken, and the parties went to hearing. 
The court found that Steams did in fact hâve knowledge of the guar- 
anty, and decreed in favor of the' complainants. The bank and the 
défendant, Stearns, appealed to the suprême court, where, upon a 
hearing, the suprême court reached the same conclusion upon the 
facts, and decreed that upon the payment by Griffln & Anderson of 
the sum which the banli liad paid to Palmer & Brown, — who, as the 
court held (57 N. W. 808), were bona fide holders of Griffln & Ander- 
son's note, to whose position, to the extent of the amount paid by the 
bank, the latter succeeded,— Griffln & Anderson were entitled to hâve 
the note canceled, and the mortgage discharged; it being found that 
there was a deflciency of 5,500,000 feet in the quantity of the lumber 
as guarantied by Baker, for which Griffln & Anderson were entitled 
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to a crédit of 119,250. This was a sum larger than the amount due 
upon the note and mortgage at the time of the bank's purchase, after 
deducting the amount paid to Palmer & Brown. Thus the whole 
sum of the notes of Baker and of the Baker Lumber Company, which 
were canceled and surrendered, and also the amount credited to the 
Baker Lumber Company, and which was afterwards checked ont 
as above mentioned, was lost to the bank. In the présent case the 
défendant, Stearns, answers, substantially admitting ail of the ma- 
terial parts of the Mil, except that he dénies that at the time he took 
the Griffin & Andersen note and mortgage for the bank, and dis- 
charged the obligations of Baker and the Baker Lumber Company, 
and gaye the latter the crédit, he had any knowledge of Baker's 
guaranty. He pleads also certain facts in exonération of some of 
the material facts admitted, but there was a replication to his 
answer, and there is no proof of such alleged circumstances. He 
also pleads the statute of limitations in bar of the suit. But the 
question of fact as to whether Stearns had notice of the existence 
of the Baker guaranty which destroyed the value of the GrifiQn & 
Andersen securities is the vital one in the case. To prove that he 
had such knowledge, the complainant has put in évidence the record of 
the suit in the state court, above mentioned, and insists that that rec- 
ord shows that it was there adjudicated that he did hâve such notice, 
and that it was in conséquence of that that the bank was held charge- 
able and suffered the loss. It is insisted by the complainant that 
that adjudication establishes the fact for the purposes of the présent 
case. The défendant, on the other hand, dénies that that record 
can hâve any such eiïect hère, and in support of this contention it is 
urged : (1) That the record does not show that the point or question 
hère involved was actually litigated and determined by the decree, 
and that the latter is not sufficient as an estoppel as to such matters 
as merely might hâve been there litigated and determined. (2) That 
the rule that where one is held in damages for the négligent act of 
another, he may, upon an adjudication charging him, sue the party 
whose négligence produced the resuit, and obtain indemnity, does not 
apply; at least, that there is no estoppel against the défendant in 
the second suit in respect of the facts adjudicated in the ûrst. (3) 
That the opinion of the suprême court wherein the conclusions of 
fact were stated is no proof that the decree of that court proceeded 
upon the grounds therein stated. 

1. It will be assumed for the purpose of discussing the flrst two 
of the above propositions that the opinion of the suprême court 
of the State in the former suit is compétent évidence of the matters 
there decided, and which formed the basis of the decree (a subject 
of discussion which will be taken up later on), for it is clear that, 
if that opinion is not compétent évidence upon the question as to 
what matters were decided in that case, there is nothing in the 
proofs in the présent case upon which it can be held that the de- 
fendant's knowledge of the character of the Andersen & Griffln 
note and mortgage was found and determined in the former suit. 
But it is also clear that the pleadings in that case were such that 
such knowledge on the part of Jteams might be a material, indeed 
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a vital, fact to be determined in order to reach the proper conclu- 
sion. It must be admitted tbat upon the face of that record — not, 
of course, now including the opinion of the suprême court — it does 
not necessarily follow that the decree passed upon the fact as being 
found that Stearns had kno-vvledge of the quality of the note and 
mortgage, for the decree might hâve passed upon a flnding that the 
bank had knowledge or was charged with notice in some other way. 
But it might be that the foundation of the court's decree consisted 
of a finding that the bank was chargeable with notice of the equi- 
ties of Anderson & GriflBn by reason of the fact, if that were found, 
that Stearns himself, who was its président and managing offlcer, 
and conducted that very business, had such notice. Inasmuch as 
the président did in fact conduct the transaction on the part of the 
bank, and the bank was asserting and endeavoring to protect its 
! ight and title to the note and mortgage, it was chargeable by im- 
plication with such kuo\^'iedge as he had. Wilson's Ex'x v. Pauly, 
37 U. S. App. 642, 18 G. C. A. 475, and 72 Fed. 129. Numerous author- 
ities are cited to establish the distinction, and the resuit of that 
distinction in determining the application of the doctrine of estop- 
pel, between those cases where the second suit is upon the same 
cause of action and between the same parties as the flrst, and those 
cases where the second suit is upon a différent cause of action 
though between the same parties; the rule being that the judg- 
ment in the former cases is conclusive as to every question which 
might hâve been presented and determined in the flrst suit, where- 
as in the latter cases the judgment opérâtes as an estoppel only 
upon the point or questions actually litigated and determined, and 
not as to other matters which might hâve been, but were not, liti- 
gated and determined. Cromwell v. County of Sac, 94 U. S. 351; 
Dooley v. Potter, 140 Mass. 49, 2 N. E. 935; Eailroad Co. v. Als- 
brook, 146 U. S. 279, 13 Sup. Ct. 72; Johnson Steel St. R. Co. v. Wm. 
Wharton, Jr., & Co., 152 U. S. 252, 14 Sup. Ct. 608; Last Chance 
Min. Co. V. Tyler Min. Co., 157 U. S. 683, 15 Sup. Ct. 733; De Sollar 
V. Hanscome, 158 U. S. 216, 15 Sup. Ct. 816; Ryder v. Loomis, 161 
Mass. 161, 36 N. E. 836; Schwan v. Kelly, 173 Pa. St. 65, 33 Atl. 1107. 
This distinction relating to the manner in which the question arose 
and was determined in the former suit is undoubtedly well estab- 
lished, and, the présent case being one falling within the second 
class, it follows that it must be made to appear — First, that the 
question hère involved might hâve been one of inquiry and déter- 
mination in that case; and, second, that it actually did become a 
matter of inquiry and détermination. Russell v. Place, 94 U. S. 
606; Steam Packet Co. v. Sickles, 24 How. 333; Wilson's Ex'r v. 
Deen, 121 U. S. 525, 7 Sup. Ot. 1004. As a matter of fact, it appears 
from the record of the former suit, as already stated, that the mat- 
ter in question hère might hâve been litigated in the former suit; 
and upon the question of fact it is manif est that it was in fact liti- 
gated. It became the central point of the controversy, and the case 
turned upon its décision. Stearns, in his answer for the bank, de- 
nied that it had notice of the guaranty, and the opinion of the su- 
prême court shows that it was upon the notice imputed to the 
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bank from the knowledge of Stearns tliat thé bank was charged. 
No other ground was suggested. 

2. The question next to be considered is whether one wbo bas 
been prosecuted to judgment upon a cause of action based upon the 
négligent act of another who owed a duty to him, and where such 
other party has been called in to défend, and has actually assumed 
the conduct of the défense, may sue such other party for indemnity, 
and rest his case in respect of the question of négligence upon proof 
of the former adjudication, it being shown that it was in consé- 
quence of such négligence that the former judgment passed. I 
think this question must be answered in the affirmative. The prin- 
ciple involved is one which lies at the foundation of many cases, 
and has become defined and settled as a distinct branch of the law 
of estoppel. Eobbins v. Chicago, 4 Wall. 657; Washington Gas- 
light Co. V. District of Oolumbia, 161 U. S. 316, 16 Sup. Ct. 564; 
Oceanic Steam Nav. Co. v. Campania Transatlantica Espanola, 144 
N. Y, 663, 39 N. E. 360; Lloyd v. Barr, 11 Pa. St. 41; Westfleld Gas 
& Milling Co. v. Noblesville & E. Gravel Road Co., 13 Ind. App. 481, 
41 N. E. 955. The case of City of Boston t. Worthington, 10 Gray, 
496, cited by counsel for the défendant as one which clearly states 
the law upon this subject, is in harmony with the doctrine stated. 
It asserts that the former judgment against the plaintifls was con- 
clusive against the défendants in the second suit upon ail of the 
points for which the record of the former suit is ofEered hère. The 
points upon which it is said the former judgment would not be con- 
clusive are such as in the présent case are established by the plead- 
ings and the relations of the parties. , 

3. It being established that the pleadings in the former suit of 
Griffin & Anderson against the bank, Stearns, and Baker consti- 
tuted grounds upon which the question of Stearns' négligence 
might be litigated, and might become the pivotai question in the 
case, the next question is whether the proof upon that subject 
which has been ofEered is compétent to show that in fact it was a 
material and décisive question in the case, and was decided. It is 
insisted by counsel for the défendant that the opinion of the court 
is not compétent évidence to prove such fact, and the défense in the 
présent case has been rested largely upon this contention. As 
already stated, if the defendant's position is right upon this ques- 
tion, the case fails, and it appears to me to be equally certain, if the 
propositions already affirmed in this opinion are sound, the dispo- 
sition of this question the other way practically décides the case 
against the défendant. It is insisted that the opinion of the court 
is nothing but hearsay; that it is no part of the judgment, nor, in- 
deed, any part of the record. And it is insisted that if the ques- 
tion as to the grounds of the decree may be gone into by proof out- 
side of the decree itself, that witnesses should be called, and the 
matter proved in the ordinary way. This does not appear to me to 
be a reasonable contention. In fact, I think there can be no higher 
or better évidence than the written opinion of the court itself upon 
which the decree is framed. The constitution of the state, by sec- 
tion 10 of article 6, déclares that: 
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"The décisions of the suprême court shall be in writlng, signed by the judges 
coneurring thereln. Any judge dissenting therefrom shall give the reasons 
of such dissent In writing, under bis signature. AU such opinions shall be flled 
in the office of the clerk of the suprême court." 

Thus an ofiQcial character is given to the opinions of the court, and, 
when filed as the constitution requires, they become authentic évi- 
dence of their contents. How is the matter to be proved ? Whall the 
judges be called to testify upon what reasons moving their minds the 
décision was made? It seems very doubtful whether such proof 
would be admissible at ail. The évidence of what they did is in 
writing, oflOicially signed and filed by them, and the reasons for their 
décision are required to hâve been stated in such writing, and I am 
well satisfled that the writing Itself is the best, if not the only, au- 
thentic évidence which could be received. I must, therefore, hold 
that the objection against its admissibility must be overruled. Phelps 
V. Harris, 101 U. S. 370; Legrand v. Rixey's Adm'r, 83 Va. 862, 3 S. 
E. 864; Last Chance Min. Co. v. Tyler Min. Co., 157 U. S. 683, 15 Sup. 
et. 733; New Orléans, M. & O. R. Co. v. City of New Orléans, 14 Fed. 
373; Southern Minn. Ey. Extension Co. v. St. Paul & S. C. R. Co., 5 C. 
0. A. 249, 55 Fed. 690; Esterbrook v. Savage, 21 Hun, 145; Insur- 
ance Co. V. Herbert (Sup.) 33 N. Y. Supp. 819. The case of Insurance 
Co, V. Hamilton, 22 U. S. App. 386, 11 C. 0. A. 42, and 63 Fed. 93, is 
not in conflict with this view. The question there involved was the 
sufficiency of the opinion in the court below as a ânding of facts upon 
which to review the judgment. It was not a flnding of the ultimate 
facts upon which the judgment rested. And, further, there was no 
law which required the opinion of the court below to be in writing 
and filed with the clerk, as was the case hère. 

4. The statute of limitations is pleaded in the answer in this case, 
but it would appear that the facts upon which the defendant's liabil- 
ity rested were not known until a long time after the transaction oc- 
curred. They rested in the knowledge of the défendant, Stearns. 
He was the manager of the bank, and conducted the transaction in 
question. There is no reason to suppose that he disclosed the facts 
within his knowledge to the board of directors. On the contrary, 
the inferences from the record are strong that he did not make any 
such disclosure. In the state court he had stoutly denied having had 
any knowledge whatever of Baker's guaranty, and it is reasonable 
to suppose and présume as against him that he did not disclose as a 
fact to the directors that he had any such knowledge. So far as is 
shown, and I think it right to conclude, the first notice of the existence 
of such knowledge was when the bill was filed in the state court, and 
then it was disputed by him, and continued an open question until 
the suprême court of the state decided that the fact was so. I think 
this is a case for the application of the doctrine that lâches cannot 
be imputed where the cause of action was concealed by the défendant. 

5, Upon the facts it appears to me that the complainant's case is 
made ont. The défendant had charge of the business of the bank. He 
had suffered Baker, who was a near relative, and the Baker Lumber 
Company, to appropriate of the funds of the bank a sum constituting 
a large share of the capital of the oank. This is not the gravamen 
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of the charge, but it casts some light upon his subséquent proceed- 
ings. With. knowledge that the securitiea he was taking were af- 
fected by the guaranty of Baker which might eat away their value, 
he took thèse securities, and gave Baker crédit for the whole amount 
which those securities represented, assuming them to be perfectly 
good for their face. He canceled and surrendered the notes of Baker 
and the Baker I-umber Company, and gave the latter a crédit for the 
balance, which he allowed the company to check out from the bank. 
It is shown that Baker at that time was responsible, and the pre- 
sumption is that the Baker Lumber Company was also responsible. 
Certainly it is a fair presumption as against the défendant, who had 
loaned the funds of the bank to that company to the full limit al- 
lowed by law. It is said that some time afterwards, when the suit 
in the state court was begun, Baker had himself become insolvent, 
but this in no wise contravenes the proof that at the time when the 
Griffin & Anderson note and mortgage were taken and Baker's obli- 
gation discharged he was solvent. In my opinion, no man of such 
judgment as a bank président and managing ofSicer should possess 
would without gross négligence hâve dealt with thèse aiïairs in such 
a way if they had been his own. Besides what afflrmatively ap- 
pears, I am satisfled that there was something behind the scènes in 
the relations of the défendant and Baker which must hâve been in- 
fluential in the transaction. It appears that Baker wrote a letter at 
about the time in respect of the transactions which might throw light 
upon the subject, but the défendant fails to produce that letter, and 
fails to make any statement whatever in regard to the attendant 
facts except by mère averment in pleading. It is said that the letter 
was destroyed. The reason given in the answer for this is that it 
contained matter relating to Baker's domestic affairs, but there is 
no proof of this, and the case is open to the presumption which ap- 
plies to one who has put évidence out of the way. The reason for 
the destruction of the letter stated in the answer would not be alto- 
gether unreasonable if it were supported by proof, but it is not thus 
Bupported. The défendant has been content to rest his whole dé- 
fense in respect of the facts substantially upon the ground that the 
évidence offered by complainant to establish his fault was not compé- 
tent for that purpose. If it were shown that he consulted the board 
of directors, and laid the facts of which he was cognizant before them, 
and they had approved the transaction, although it would hâve 
seemed like reckless business, it would stand in a somewhat différent 
light. It is charged in one of the paragraphs of the bill, among 
other things, that he acted without the knowledge of the board of 
directors, and that he personally conducted the transaction. The 
answer admits that he personally conducted the transaction, but dé- 
nies ail the other allégations in that paragraph. If they knew and 
approved the transaction, it would be a fact tending to exonération, 
and it is reasonable to suppose that if it was a fact he would hâve 
pleaded and proved it. I cannot say with certainty that there was 
any actual bad faith on the part of Mr. Stearns other than such as is 
involved in gross négligence in the management of this affair for the 
bank. In my judgment, it is necessary to say that, having regard 
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to the interests of stockliolders and depositors who conflded in hîs 
intelligence, business capacity, and good faith, such a transaction 
ought not to be excused, and that the security of people dealing 
with such institutions ought not to be permitted to be destroyed by 
such recklessness in the management of the affairs of the bank as the 
présent case discloses. 

My opinion is that the complainant is entitled to a decree for the 
amount claimed. 
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(Circuit Court, D. Nevada. Apnl 5, 1897.) 

No. 618. 

1. Wateks and Wateb Coukses— Appropriation op Sphings on Public Lands. 
In approprlating the waters of a spring upon public lands, oiily such 
acts are necessary, and such Indications and évidences of appropriation 
required, as the nature of the case and the face of the country wlU admit 
of , and as, under the conditions and circumstances at the time, are prac- 
ticable to accompUsh the purpose of the appropriator In maklng a béné- 
ficiai use of the water. 

3. Samb. 

In an action of ejectment, involving the plaintifC's right, as agalnst the 
défendant, to the waters of springs upon public land located by the plain- 
t.iff" as a mill site In connection wlth a mine,— the right dependlng upon the 
prior appropriation, occupation, and use,— the Jury were not called upon 
to détermine what was necessary for plaintilï to prove in order to entitle 
It to a patent; and the court properly chargea the jury that the docu- 
mentary évidence relating to the plaintiff's application for a patent was 
admltted only tar the purpose of explaining *he acts and conduct of the plain- 
tiff, and the good faith of its possession of the land in controversy. 

8. Same— Location op Mill Site. 

In an action of ejectment, involving the right to the waters of certain 
springs upon public land located by the plaintifC as a mill site,— both plain- 
tiff and défendant claiming under possessory rights,— it was not neces- 
sary for plaintifC to show, in order to establish his right, that the water 
had been used for "mining and mlUing purposes"; it being sufficient, if 
actual possession was shown, to prove that the water had been appropri- 
ated by it to any bénéficiai use, as for domestic and culinary puiijoses. 

This is an action of ejectment brought by Silver Peak Mines 
against Giovanni Valcalda and others. Upon motion for new trial. 

M. A. Murphy, for plaintifE. 
Robert M. Clarke, for défendants. 

HAWLEY, District Judge (orally). This îs an action of eject- 
ment to recover possession of certain lands, and the right to the 
waters of certain springs situate thereon. The land is public land 
of the United States; neither party at the time of the trial hav- 
ing the légal title thereto, and both claiming the property under 
possessory rights. The case was tried before a jury, who found 
a verdict in favor of the plaintiff. The défendants move for a new 
trial. There are 15 assignments of error, and 11 spécifications of 
particulars in which it is claimed that the verdict was contrary to, 
and not supported by, the évidence, which are urged and relied 
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upon in favor of the motion. The évidence in this case was in 
tnany respects unusual, extraordinary, and peculiar. Nearly every 
légal point presented and ruled upon by the court was excepted to, 
and every proposition of fact advanced by either party was denied 
by the other. The case, upon the trial, glistened with objections, 
technical and otherwise. The défendants had located a mill site 
in connection with a mine, and there was a keen contest as to 
whether the mill site or the springs claimed by the plaintiff were 
included in the metes and bounds of the land as described in the 
plaintifl's complaint. Nearly every witness was vigorously at- 
tacked, and his testimony assailed, either by opposing witnesses or 
by the respective counsel. The jurors were impartial and intelli- 
gent. They were accepted without any challenge from either par- 
ty, and gave close attention to the testimony of the respective wit- 
nesses. Unless the court erred in its rulings, the verdict of the 
jury should not be disturbed. The only question which will be 
considered upon this motion relates to the right of plaintiff to 
recover the water of the springs and incidentally as to the land. 
The rulings of the court upon ail other points I am satisfled are 
correct, and the verdict of the jury is accepted as settling the con- 
flict of évidence upon the facts. 

Was there any error of the court upon any point concerning the 
water rights? It is claimed that the complaint is insufiQcient, 
that there is no évidence to sustain the verdict, and that the court 
erred in refusing to give an instruction asked by défendants. The 
complaint avers that the plaintiff was on the 16th day of March, 
1896, and for over 25 years prior thereto, by itself, its grantors, and 
predecessors in interest, had been, the owner, lawfuUy possessed 
and entitled to the possession, of certain described pièces of land, 
situât* at Red Mountain, in the county of Esmeralda. After aver- 
ring the unlawful and wrongful ouster of plaintifl by défendants 
on the 17th of March, 1896, the complaint proceeds : 

"That there is situated on said land Sï«-lngs of water, from whlch the miners 
employed In working the mining properties belonging to this plaintifC procure 
their supply of water for domestic and cuUnary purposes; and the same can- 
not be had without going a much greater distance from said mining properties, 
and at an enormous outlay of money in hauling the same in wagons, and the 
water that can be procured at other places Is not of as good quality as that 
contained In said springs; and the défendants hâve refused, and stlll refuse, 
to permit the agents of this plalntlfC to draw water from said springs, to its 
damage," etc. 

This allégation, as to the water right, is imperfectly stated. The 
defect is, however, more as to a matter of form than of substance. 
No demurrerwas interposcd to the complaint. The parties went 
to trial upon the issues raised by the complaint and answer. The 
answer denied the averments of the complaint, and set up pos- 
sessory title in the défendants. Under thèse circumstances, no 
objection can now be urged to the form of the averments. The 
complaint states a cause of action. 

With référence to the évidence, in so far as the point under 
considération is concerned, it is only necessary to state that it, 
among other things, shows that the land ia nonmineral and non- 
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agricultural in character, and is situated four or flve miles from 
certain mining Iodes owned by the plaintiff; that the Crown Mine, 
owned by plaintiiï, was located February 18, 1888; that on Oc- 
tober 1, 1888, the plaintiff, by F. M. Taylor, its attorney in fact, 
located flve acres of the land in controversy, "as a mill site in 
connection with the Grown Mine, and claims ail the water run- 
ning from springs included in said mill site;" that both locations 
— mine and mill site — were recorded in the records of the Silver 
Peak and Red Mountain mining district; that the notice of the 
location of the mill site and water right was posted upon the 
ground; that on October 1, 1888, a survey of the mill site was 
made by a deputy minerai surveyor, and duly recorded in the local 
land office; that posts were placed in a proper manner at each 
corner of the land; that work was done by plaintiff in cleaning 
out the springs and running a tunnel for the purpose of increas- 
ing the supply of water at the springs; that application had been 
made at the United States land ofiSce for a patent to the Crown 
Mine and mill site. In appropriating the waters of a spring upon 
the public lands, only such acts are necessary, and such indica- 
tions and évidences of appropriation required, as the nature of 
the case and the face of the country will admit of, and are, under 
the conditions and circumstances at the time, practicable to ac- 
complish the purpose of the appropriator thereof in making a béné- 
ficiai use of the water. This principle is embodied in an instruc- 
tion which was prepared by défendants, and given by the court in 
its charge. The court chargea the jury, among other things, as 
follows: 

"(1) Under the laws of the state of Nevada, a party In the aetual posses- 
sion may maintain an action of ejectment to recover possession of land from 
which it has been ousted by a party who does net hâve the légal title or rig'ht 
of possession thereto. If the plaintiff had aetual prier possession of the land, 
this is enough to enable it to recover from a mère trespasser, who subse- 
quently entered, while the plaintiff was so in possession, without any title. 
The question of fact for you to détermine hère is the question of possession. 
In ail cases where a party relies solely upon possession, as xq this case, there 
must be a subjection of the land to the will and control of the claimant. The 
occupant must assert a claim and exclusive ownership over the land, and bis 
acts must at ail times be in harmony with his claim. His possession must be 
apparent, open, notorious, and unequlvocal, carrying with it the évidence and 
marks of ownership. In this connection I will read you a portion of the In- 
structions asked by the défendants. The plaintiff, in its complaint, sets up a 
claim to the waters of certain springs, which it is alleged are situated upon 
the lands descrlbed in the complaint touching thèse springs, and the right 
to bave and use the waters thereof. You are instnicted that, the land being 
publie lands of the United States,— the United States not having parted with 
the légal title thereto,— the right to thèse springs and the waters thereof dé- 
pend upon the aetual oceupancy, control, or appropriation ând use thereof; 
and, as to such springs, you are instrueted that plaintiff is not entitled to re- 
cover the same, or damages therefor, unless you believe from the évidence 
that plaintiff was in the aetual possession, oceupancy, control, and dominion 
of the land where the springs are situated, or was in the aetual possession 
of the springs, and in the use and en.ioyment of the waters therefrom. You 
should apply the same rule to the springs as you bave been instrueted to ap- 
ply to the land. (2) The évidence of acts sufficient to constitute such a pos- 
session of public land as will maintain an action of ejectment must neces- 
sarily, in a great measure, dépend upon the character of the land, the locality 
In which it Is elttmted, and the objeot for whicli the water and land were 
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taken up and clalmed. The law does not require vain or uselesg things to be 
donc. ît requires more to be done in the location of agricultural land tlian 
it does of timber or otlier lands. To illustrate: In order to get tlie actual 
possession, witliin the rules that I hâve stated, of agricultural land, it would 
be neeessary, in order to comply with the law, that the land should be ab- 
Bolutely fenced, or that it should be cultivated, and the party in possession 
would only be entitled to such part of it as was in actual cultivation, if nôt 
fenced; while in timber land ail the law requires is that the boundaries shall 
be marked • * * in such a manner as that they can be readily traced,— 
no need of any fence, no need of any cultivation, — ^in order to give notice to 
the public, and to show the dominion and control of the claimant. (3) It Is 
not neeessary that the land in controversy, which has been designated as the 
'Crown Mine Mill Site,' should be inclosed with a fence, or that It should 
be reduced to cultivation, to constitute possession. If you believe from the 
évidence that there was a house, stockade. stable, and corral on the sald land, 
erected by the plaintiff in this action, or by those from whom it derived pos- 
session of the premises; that the plaintiiï at divers times improved the springs 
upon sald land, and In 1888 or 1889 ma.de a clalm » * * for flve acres of 
land, and the waters flowing from the spr-ing on the land, as a mill site and 
water right; that it caused the land to be surveyed; and that posts were 
placed at each corner of said land, indicating the corners and boundaries 
thereof, and continued to remain in such possession thereof until ejected by 
the défendants, if it was ejected, so as to subject the land to its dominion and 
control, and to notify the public that the land was elaimed and occupied,— 
this would constitute possession of the land." 

At the close of the charge, when the court asked if there were 
any exceptions thereto, exception was taken and allowed to sub- 
division 3, and counsel for défendants then asked the court to fur- 
ther instruct the jury: 

"That, when land is loeated for a mill site or for milling purposes, the party 
locating and claiming the same must, within a reasonable time, use the land 
for the purpose for which the location was made." 

The court stated that the instructions, as given, embodied the 
true rule, and declined to give the instruction asked, as worded. 
Exceptions to this ruling were duly taken and allowed. 

The instructions given by the court as to what facts were nee- 
essary to be established in order to entitle a party to recover solely 
upon actual possession were in accordance with the décisions of 
the suprême court of Nevada upon that question. Sankey v. Noyés, 
1 Nev. 68, 71; McFarland v. Culbertson, 2 Nev. 281; Staininger v. 
Andrews, 4 Nev. 59, 67; Robinson v. Mining Co., 5 Nev. 44, 66; 
Smelting Oo. v. Way, 11 Nev. 171, 175; Lechler v. Chapin, 12 Nev. 
66, 72; Courtney v. Turner, 12 Nev. 345, 352. See, also, Camp- 
bell V. Mining Co., 1 O. C. A. 155, 49 Fed. 47; North Noonday Min. 
Co. V. Orient Min. Co., 11 Fed. 125, 128; Wilson v. Fine, 38 Fed. 
789. If the instruction asked for bad been given without any fur- 
ther qualification or explanation, it would hâve tended to confuse, 
instead of to enlighten, the jury upon the controlling issues in the 
case. The right to the waters of the springs depended upon the 
prior appropriation, occupation, possession, and use. Did the plaintiff 
hâve such a possession thereof as aniounted to its dominion and con- 
trol over the property? The jury were not called upon to déter- 
mine what was neeessary for plaintifE to prove in order to entitle 
it to a patent from the United States to the springs of water 
upon the land loeated by it as a mill site. The documentary évi- 
dence relating to the plaintilï's application for a patent was ad- 
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mitted, as etated in the charge of the court to the jury, "for the 
purpose of explaining the acts and conduct of the plaintiff, and 
its good faith, if any, of its possession of the land in controversy. 
* * * Such documents, entries, and receipts are whoUy insuffi- 
cient to establish any légal title in either party, and y ou must ex- 
clude them from your considération for the purpose of establishing 
any légal title." This instruction was correct. Carter v. Euddy, 
6 C. C. A. 3, 56 Fed. 542, 544. Under the pleadings in this case, 
in so far as the right to the water of the springs is involved, it 
was not necessary for the plaintiff to show that the water had 
been used for "mining and milling purposes." It was sufficient, 
if actual possession was shown, to prove that the water had been 
appropriated by it to a bénéficiai use. The fact that the water 
was used for culinary and domestic purposes by plaintiff, its agents 
and employés, was of itself sufQcient to establish a bénéficiai use 
of the water. The real question was one of fact, — whether the 
plaintiff, as against the défendants, was entitled to the possession 
of the land and the springs situated thereon. Upon this question 
there was a decided conflict in the évidence, which was, under 
proper instructions from the court, determined and settled by the 
verdict of the jury in favor of the plaintiff. The rights of the 
United States in the premises were not in any manner involved. 
In so far as the laws of the United States had any application to 
this case, the plaintiff's right to the water of the springs, acquired 
under the local customs, laws, and the décisions of courts, are 
recognized by the provisions of section 2339 of the Revised Statutes, 
which reads as f oUows : 

"W'henever, by prlority of possession, rights to the use of water for mining, 
ag3:leultural, manufacturing or other purposes hâve vested and accrued, and 
the same are recognized and aclînowledged by the local customs, laws and 
décisions o-f courts, the possessors and owners of such vested rights shall be 
malntained and proteeted In the same." 

The laws of the United States as to land located for mill sites 
provide that nonmineral land, not contiguous to the Iode, not ex- 
ceeding flve acres of land, can be appropriated for a mill site by 
the owner of the Iode, and, if the owner of the Iode is the ap- 
plicant for the mill site in connection therewith, the expenditure 
of the required amount of money on the Iode claim obviâtes the 
necessity of any additional expenditure on the mill site. Bev. St. 
§ 2337; Sickels, Min. Dec. (1881) 464; Hartman v. Smith, 7 Mont. 
19, 14 Pac. 648. This, as before stated, was not an action to dé- 
termine whether or not either party, upon the facts, was entitled 
to a patent; ajid for that reason the court déclines to review the 
cases cited by counsel, namely: Charles Lenning, 5 Land Dec. 
Dep. Int. 190; Cyprus Mill Site, 6 Land. Dec. Dep. Int. 706; Iron 
King Mine & Mill Site, 9 Land Dec. Dep. Int. 201; Mint Lode 
& Mill Site, 12 Land Dec. Dep. Int. 624. What constitutes the use 
of land as a mill site "for mining and milling purposes," under the 
provisions of section 2337, Bev. St., so as to entitle a party to a 
patent, is a mixed question of law and fact. In Hartman v. Smith, 
Bupra, the court said: 
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"The statute does not mention any partleular kind of mining purposes for 
whlch it shall be used; and therefore, If used in good faitb for any mining 
purpoee at ail, In connection witli the quartz Iode mining elalm, sucli use 
would bo wlthin the meaning of the statute. It is certainly not intended that 
it shall be used for such worls as is done upon the mine itself ; for the land 
must be nonmineral, and not adjacent to the mining claim. We cannot gay, 
under thls statute, what shall be the estent of the use,— whether much or Ut- 
tle, — or the partleular character of the use. The phrase 'mining purposes' Is 
very comprehenslve, and may Include any reasonable use for mining pair- 
poses whieh the quartz Iode mining daim may require for its proper -working 
and development. This may be very little, or it may be a great deal. The 
locator of a quartz Iode mining claim is required to do only a hundred dollars 
worth of worli each year, until he obtains a patent therefor. But if he does 
only this amount, and uses the mill site In connection therewith, is not this 
the use of the mill site for a mining purpose, in connection wlth the mine? 
Who shall prescribe what shall be the kind and extent of the use under this 
statute, so long as it is used ta good faith, m connection wlth the mining 
claim, for a mining purpose?" 

It will be time enough when the government is called upon to 
dispose of its title to détermine the dignity and character of the 
évidence that must be presented by the applicant in order to ob- 
tain a patent, whether such détermination is made by the courts or 
in the land department. 

After a careful examination of ail the questions involved in 
this case, I am of opinion that no error occurred which was in 
any manner prejudicial to the défendants. The motion for a new 
trial is denied. 



NATIONAL PARK BANK OF CITY OF NEW YORK v. HARMON, 

(Circuit Court of Appeals, Second Circuit. April 8, 1897.) 

Nationai, Banks— Assessmbkts upon Shabeholdees— Plbdqbe of Sharbs. 
A corporation which receives sliares of national bank stock in pledge, 
with power to use and sell, and whlch, in good faith, without suspicion 
of the bank's insolvency, causes new certlficates to be Issued la the name 
of one of its employés, merely because it is unwlUing they shonld stand 
in the name of the original owners, remains a mère pledgee, and is not 
llable, as a shareholder, to assessment on the stock. 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

This was an action at law brought by the receiver of the Stock 
Growers' National Bank against the National Park Bank of the City 
of New York to recover an assessment made by the comptroller of the 
currency upon stockholders of the Stock Grrowers' National Bank. 
The trial judge ruled that the défendant was a shareholder, and direct- 
ed a verdict for plaintiff. The défendant brings this writ of error. 

Louis F. Doyle, for plaintiff in error. 

Dayton, Dunphy & Swift, for défendant in error. 

Before PEOKHAM, Circuit Justice, and WALLACE and SHIP- 
MAN, Circuit Judges. 

WALLAGE, Circuit Judge. The question presented by the assign- 
ments of error is whether the défendant was, within the meaning of 
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section 5151 of the United States Eevised Statutes, a stockholder of 
the Stock Growers' National Bank, a national banking association. 

The Stock G-rowers' National Bank became insolvent in August, 
1893; a receiver was appointed; and April 23, 1894, the comptroller 
of the currency, in virtue of the authority conferred upon him by law, 
made an assessment upon the stockholders of |100 upon each and 
every share of capital stock of the bank owned by thena, respectively, 
at the time of its failure. This action was brought to recover the 
assessment upon 40 shares of the capital stock, which stood upon the 
books of the bank in the name of one Holbrook, upon the theory that 
Holbrook was merely the nominal, and the défendant was the real, 
stockholder, as to those shares. 

It appeared upon the trial that the shares originally belonged to 
one Stebbins; he being the registered owner upon the books, and the 
bank haying issued to him a certiflcate therefor. Stebbins pledged 
the certiflcate to Chrystie & Janney as collatéral for a loan, with au- 
thority to them to use or sell the same, and indorsed thereon an assign- 
ment and transfer of the shares in blank, accompanied with a powerof 
attorney to transfer the shares on the books of the bank. Subse- 
quently, and on or about November 24, 1891, Clirystie & Janney pledged 
and delivered the certiflcate to the défendant as collatéral security 
for the payment cf a loan of $7,000 on demand. By the terms of the 
pledge the défendant was authorized, in case of nonpayment of the 
loan, to sell the shares, without notice, at public or private sale, and 
apply the proceeds to the payment thereof. July 6, 1892, the loan of 
Chrystie & Janney not having been paid, the défendant procured a 
transfer of the shares to be made on the books of the Stock Growers' 
National Bank to Holbrook; surrendering the certiflcate which had 
been pledged, and receiving from the bank a new one, showing Hol- 
brook to be the owner of the shares. The new certiflcate, when re- 
ceived by the défendant from the Stock Growers' National Bank, was 
immediately indorsed in blank by Holbrook, and placed among the 
demand-loan collaterals of the défendant; and up to the time of the 
trial it had been held by the défendant as collatéral to the loan of 
Chrystie & Janney, and Chrystie & Janney were paying interest upon 
the loan to the défendant. Holbrook was an employé of the défend- 
ant, was irresponsible, and had no interest in the transaction. The 
défendant caused the transfer to be made to him because it was un- 
willing to allow Stebbins to remain the registered owner of the shares, 
and desired to hâve them stand upon the books of the Stock Growers' 
National Bank in the name of its own employé, as registered owner. 
There was no évidence tending to show that the Stock Growers' Na- 
tional Bank was insolvent when this transaction took place, or that 
the défendant caused the transfer of the shares to be made from 
Stebbins to Holbrook because of any suspicion of the insolvency of the 
Stock Growers' National Banlc. The défendant never received any 
dividends nor voted upon the shares. Upon thèse facts, we conclude 
that the défendant was not liable as a stockholder of the insolvent 
bank. 

The adjudications of the suprême court are controlllng authority for 
several propositions applicable to the case in hand, which are as fol- 
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lows: (1) The real owner of the shares of the capital stock of a na- 
tional banking association may in every case be treated as a ahare- 
holder, within the meaning of section 5151. (2) Any person who 
holds himself ont as the owner of the shares, by allowing himself to 
appear as the registered owner thereof upon the books of the banking 
association, may likewise be treated as a shareholder, within the 
meaning of that section. (3) If the real owner of the shares trans- 
fers them to another person, or causes them to be placed on the books 
of the banking association in the name of another person, with the 
intent simply to évade the responsibilities imposed by section 5151 on 
ahareholders of national banking associations, such owner may be 
treated, for the purposes of that section, as a shareholder, and liable 
as therein prescribed. (4) If a person receives shares of the stock of a 
national banking association as collatéral security to him for a debt 
due f rom the owner, with power of attorney authorizing him to trans- 
fer the same on the books of the association, and, being unwilling to 
incur the responsibilities of a shareholder as prescribed by the stat- 
ute, causes the shares to be transferred on such books to another, 
under an agreement that they are to be held as security for the debt 
due from the real owner to the creditor, — doing so in good faith, and 
for the purpose only Sf securing payment of that debt without incur- 
ring the responsibility of a shareholder, — he will not be treated as a 
shareholder within the meaning of section 5151. The case of Pauly 
T. Trust Co. (recently decided by the suprême court) 17 Sup. Ct 405, 
after reviewing préviens décisions of the suprême court upon the 
gênerai question, affirms the latter proposition. 

In the présent case the défendant never became the owner of the 
shares, but remained, as it always had been, merely the pledgee there- 
of, and, aa was pointed out by the opinion in Pauly v. Trust Co., could 
not become the owner by selling the shares to itself because of its 
flduciary obligation to exercise the right of sale for the benefit of the 
pledgors. 

It follows that the trial judge erred in ruling that the défendant 
was a shareholder within the meaning of section 5151, and directing 
a verdict for the plaintiff. 

The judgment is reversed. 



KENNEDY et al. v. UNITED STATES. 
(Circuit Court, S. D. New York. February 6, 1897.) 

ï. LniiTATioN OF Actions— CusTOMs Dtjties— Claims against Ukited States. 
In a suit against the United States for drawbacks on exportation of im- 
ported goods, the six-years limitation contained In the act of March 3, 1887, 
relative to sults against the United States, begins to run from the date of 
exportation, not from the date of the décision of the treasury department 
passlng upon the clalm. 

%. CusTOMS DuTiEs— Action fok Drawbacks— Partibs. 

Rev. St. § 3477, relating to assignments of elaims against the United 
States, etc., does not apply to a claim for dra-wbaclcs on re-exported goods, 
made In the name of a person produclng an outward blll of lading in hla 
•wn name, though a third party was the real owner of the goods, since at ita 
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Inceptlon the clalm agalnst tbe United States was the claim o£ the per- 
son named as exporter. 

8. SamB— RiGHT Tp Drawback. 

No right of drawback arises, under Rev. St. § 3019, when bags made of 
Imported materlals are leased to steamers for foreign voyages witb the 
understandlng that they are to be brougbt baek again to the United States. 

ïhis was an action at law by Joseph S. Kennedy and William R. 
Moon, partners under the firm name and style of Kennedy & Moon, 
against the United States, under the act of March 3, 1887, which 
provides for the bringing of suits against the United States. The 
plaintiffs sought to recover the sum of |8,517.39 as drawbacks upon 
certain bags made of imported jute, and exported, under Rev. St. 
§ 3019. The case was tried upon two of the entries, of which there 
were some 87 on the bill of particulars, namely, on the entry of 
the bags alleged to hâve been exported by the petitioners on the 
8th of March, 1888, by the Ariete, and on the entry on the Sirius, 
December 8, 1888. 

It appeared that the bags lu question never belonged to the petitioners, but 
were the property of D. W. MaJnwaring & Ck)., who leased them to the varions 
steamers named in the bill of particulars, and that the bill of lading v^as in- 
dorsed to Kennedy & Moon, to act as exportera, for the beneflt of drawback, 
by said flrm of Malnwaring & Co. 

Rev. St. § 3019, reads as foUows: "There shall be allowed on ail articles 
whoUy manufactured or materlals imported, on whleh dutles hâve been paid 
when exported, a drawback equal in amount to the duty pald on such mate- 
rlals, and no more, to be ascertained under such régulations as shall be pre- 
scribed by the secretary of the treasury. Ten per centum on the amount of 
ail drawbacks so allowed shall, however, be retained for the use of the United 
States by the coUectors paying such drawbacks respectively." The régula- 
tion made by the secretary of the treasury January B, 1885 (S. 6708), provides 
as foUows: "The person produclng an outward bill of lading In hls own 
name, or duly indorsed to him by the paj^y named in the bill of lading, au- 
thorlzing the Indorsee to act for eustomhouse purposes, shall be recoguized 
as the exporter of the bags and bagglng or méats for the purpose of making 
entry and reeeiving the drawback or a refund." 

The petitioners Insisted tljat they were entltled to l'ecover, for the reason 
that there was an exportation of the bags In question, withln the meaning of 
Rev. St. § 3019; dting Kidd v. Flagler, 54 Fed. 367, upon which case they 
principally relied. The défendants maintalned, by way of partial défense: 
(1) That the right to recover on a large number of the entries on the bill of 
particulars had expired by reason of the proviso In the second pai'agraph of 
the act of March 3, 1887, relating to suits against the United States, which 
reads as foUows: "Provided that no suit against the govemment of the 
United States shall be allowed under this act unless the same shall hâve 
been brought within six years after the right accnied for which the claim 
is made." (2) That the parties plaintif? were not the real owners of the cause 
of action, and consequently not the proper parties to sue on the claim, under 
Rev. St. § 3477, relating to the assignment of clalms against the United States. 
(3) That there was no évidence in the case to show that the bags in question 
had been taken without the United States and brought into some port, harbor 
or haven, with Intent to land the goods there." (4) That, assuming that the 
bags had actually been taken without the United States upon the vessels to 
which they had been leased, there never had been such exportation thereof, 
withln the meaning of Rev. St. § 3019. 

Albert B. Comstock, for plaintiffs. 

Wallace Macfarlane, U. S. Atty., and James R. Ely, Asst. U. 

S, Atty. 
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LAOOMBE, Circuit Judge. Tliis case was taken under advise- 
ment by the court, after being partially tried, in order to rule upon 
two questions which it was agreed covered ail tbe items in the 
bill of particulars, and upon one question (the statute of limita- 
tions) wbich it was contended covered some of the items only; 
also, to rule upon the suflQciency of certain évidence given as to the 
flrst two items, with the expectation that, after the court had 
thus indicated its opinion as to the weight of the testimony, some 
stipulation as to the facts might be entered into, with a view of 
shortening the trial. The court bas considered ail thèse questions, 
bearing in mind the desirability of so disposing of the case in the 
flrst instance that in event of an appeal a new trial may not be 
necessary. 

1. The évidence which was introduced as to the two items was 
suflScient to satisfy the court that the articles in question had been 
manufactured of materials imported, which had paid duty when 
so imported, and that the évidence submitted by the plaintiffs 
substantially conformed to the régulations of the secretary of the 
treasury touching proof to be made upon claims for drawbacks. 

2. In the opinion of this court, the statute of limitations runs 
from date of exportation, not from the date of the décision of the 
treasury department passing upon thèse claims. 

3. The provisions of section 3477 of the Eevised Statutes do not 
apply, for the reason that under the régulations of the treasury de- 
partment (S. 6708; dated Jan. 5, 1885), it is provided that the person 
producing an outward bill of lading in his own name, or duly in- 
dorsed to him by the party named in the bill of lading, authorizing 
the indorsee to act for customhouse purposes, shall be recognized as 
the exporter of the bags, for the purpose of making entry and receiv- 
ing the drawbacks or ref und. Since in this case it was the plaintiffs' 
flrm, and not the manufacturer of the bags, who produced the out- 
ward bill of lading, the claim against the United States was, at 
its inception, the claim of the plaintiffs, and no assignment of it 
as a claim was necessary to entitle the plaintiffs to recover. 

4. Upon the évidence as it stands, I do not think plaintiffs are 
entitled to recover, for the reason that the bags in question were 
"leased" to the steamship company, with the understanding, of 
course, that they were to be brought back to this country. They 
were not "exported," within the meaning of section 3019. 

The result is that a judgment should be directed for the défend- 
ant. There should be no difiBculty in so preparing the statement of 
facts that upon appeal ail of thèse questions may be passed upon. 
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NEW YORK ELBOTRIO BQUIPMBNT 00. T. BLAIR. 
(Circuit Court of Appeals, Second Circuit. Aprll 8, 1897.) 

1. Nbgligkkcb — Personal Injuries — Evidence of Notice to Dépendant. 

In an action for Personal injuries, évidence of not'ce to tlie défendant, 
before the Injury, of the nature of tlie dangers to be apprehended, and of 
the unsafe praetices wliieli he is employing, is compétent upon the question 
of Ms négligence by the use of methods whlch he Imew, or ought to hâve 
known, were hazardous. 
S. Same — Opinion Evidence. 

In an action to recover damages alleged to hâve been caused by the 
négligence of the défendant in hoisting pipes, it is not compétent for a 
witness, called as an expert, to state whether it is necessary, in the proper 
performance of duty In hoisting pipe, tliat certain specifled précautions 
should be talien, sinee the question is one vyhich the jury can détermine 
upon a statement of the facts. 
8. Tbial — Objections to Evidence. 

An objection to a question, on the ground that It Is immaterial, Irrelevant, 
and Incompétent, is insufficient, if the partieular fault relied upon Is not 
otherwise pointed ont, and Is such as, If stated at the trial, could hâve been 
obviated. 

4. AppBAi. and Error— Evidence— Waivbb of Objections. 

By the admission, without objection, of irrelevant testimony, showing 
ail the facts upon a toplc which might, on objection, hâve been excluded, 
a party waives any réversible error in the admission of subséquent testi- 
mony of the same character. 

Error to the Circuit Court of the United States for the Southern 
District of New York, 

This Is a writ of error to review the judgment of the circuit court of the 
United States for the Southern district of New Yorlc, which was entered upon 
a verdict in favor of the plaintiff for $15,000, in an action brought to recover 
damages for severe personal injuries received by the plaintiff in conséquence 
of the alleged négligence of the defendant's servants. The accident occurred ou 
April 1, 1895, in the extension of a building on Elm and Léonard streets, in 
New York City. The plaintiff was In the employ of Otis Bros., constructora 
of passenger elevators, and was at work in elevator shaft No. 1, on a platform 
about six feet above the fourth floor. The défendant was equipping the build- 
ing wlth electrical appliances, and its employés were hoisting iron pipes of 
ten feet in length and an inch in diameter, in bunches of six, from the flrst 
floor to the nlnth floor, in elevator shaft No. 3. There were four sliafts, which 
were apparently close to each other. The pipes in each bundle were tied to- 
gether. by a rope twisted around them near the bottom of the bundle, and 
looped about them again towards the top. No bagging or canvas was placed 
around the lower ends of the pipes, and the coupling ends were intended to be 
placed at the top of the bundle, so as to form a sort of cône, with the larger 
ends upward. The plaintiff offered évidence tending to show that the de- 
fendant's workmen who were attending to this business, were wamed to be 
careful, and were told that the right way to raise the pipes was to roll canvas 
on the bottom of the bundle, and make a Ilitch from the bottom and around 
the canvas; that a bundle passed the fourth floor iu Its upward ascent, with 
one pipe projecting below the other pipes, with its coupling end downwards; 
that a pipe forthwith came down the same shaft, and strueli a cross beani be- 
tween the second and third shaft above the fourth floor; that this pipe struck 
the plaintiff, threw him to the fourth floor, broke his lower jaw, lacerated liis 
scalp, and that permanent partial motor paralysis of the right side was the 
resuit, which wlll probably be progressive, and entirely prevent liis working 
again. The defendant's testimony tended to show the safety of the metliod 
of securing the bundles, the care with which they were tied, and the improba- 
bility that a pipe fell from a bundle. The défendant also urged the inability 
of the plaintiff to prove that its pipe fell and inflicted the injury. 
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Edward 0. James, for plaintiff in error. 
Frank Dudley Tansley, for défendant in error. 

Before PECKHAM, Circuit Justice, and WALLACE and SHIE- 
MAN, Circuit Judges. 

SEDPMAJN, Circuit Judge (after stating the facts as above). Upon 
the writ of error, the défendant relied much upon the alleged error 
of the trial judge in refusing to grant a motion, at the close of the 
testimony on both sides, to direct a verdict for the défendant upon the 
ground that the plaintiff's testimony presented no adéquate question 
of fact to go to the jury, and that a cause of action had not been 
proven. The statement of what has been given of the facts which 
the plaintiff attempted to show directly, or to hâve inferred from 
proven facts, is sufddent to indicate that he undertook to prove that 
his injury was occasioned by the négligent conduct of the défendant'* 
servants, and against which they had adéquate warning. An ex- 
amination of the record leads to the conclusion that the jury were 
justified in finding that the plaintiff had sustained the burden" of 
proof which he took upon himself, and in finding that his injury was 
caused by the andue and improper carelessness of the defendant's 
employés in attempting to hoist bundles of inadequately protected 
iron pipes to the ninth story of the building. The reraaining excep- 
tions, save one, were in regard to the admission or rejection of testi- 
mony. 

A witness for the plaintiff testified that on the day of the acci- 
dent, and before it occurred, and on the preceding day, he notifled the 
men who were hoisting pipe of the necessity of care. Another wit- 
ness testified that on the morning of the accident he told the men 
who were assisting in hoisting pipe on the ground floor that the 
proper way was to wrap canvas around the bottom of the bundle for 
the purpose of holding the pipes fast. An overruled objection was 
taken to the testimony of the flrst witness that it was immaterial and 
incompétent upon the question of négligence, but notice to the défend- 
ant, before an injury, of the nature of the dangers to be apprehended 
and of the unsafe practices which he is employing, is compétent upon 
the question of his négligence by the use of methods which he knew, 
or ought to hâve known, were hazardous to the lives of those who are 
necessarily exposed to the danger. Brady v. Eailway Co., 127 N. Y- 
46, 27 N. E. aea The défendant moved to strike out the testimony 
of the second witness, because it did not appear that the conversa- 
tion was with one of its employés. The déniai of the motion is the 
ground of an exception. There was enough évidence to justify the 
conclusion that the person who was notified was not only not a volun- 
teer workman, but was doing electrical work in the employment of 
the défendant. The défendant thereupon called a steam fitter and 
engineer of 35 years' expérience in hoisting pipes and tying pipes in 
bundles, and asked him this question: "Do you know whether it is 
necessary, in the proper performance of duty in hoisting pipe, that 
there should be bagging attached to the end of the pipe?" The 
plaintiff's objection to the competency of the proposed testimony, and 
to the similar questions which called for the opinion of the witnesw 
79 F.-B7 
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upon the safetj of the method which was nsed, were sustained, and 
the défendant excepted. It is well understood that the opinions of 
experts can be given upon questions of science, art, nautical skill, 
and the class of subjects which require, in order to be understood, 
spécial knowledge and study, and in regard to which the jury would 
therefore be in a state of uncertainty without the aid of those who 
hâve been specially instructed. Transportation Line v. Hope, 95 
U. S. 297. Especially is this true when the knowledge is attained 
by reasoning rather than by descriptive facts. Schwander v. Birge, 
46 Hun, 66. So that the mère f act that the opinion of an expert may 
be upon the question which the jury is to décide is not sulïicient to 
exclude the testimony; but there is a very large class of practical 
questions upon which a jury is perfectly compétent to décide, after 
having become acquainted with the facts as they existed at the time of 
the transaction, and in the history of the subject to which the ques- 
tions relate. For example, the witness could properly state the rela- 
tive efficiency of différent methods of hoisting pipe; but when he was 
asked to state whether it was necessary, in the proper performance 
of duty, to attach bagging to the end of the pipes, he was asked the 
question which the jury could détermine upon a statement of simple 
facts. The province of expert testimony is well stated in Schwander 
V. Birge, supra, as foUows: "The governing rule declared from the 
cases permitting the opinion of witnesses is that the subject must be 
one of science or skill, or one of which observation and expérience 
hâve given the opportunity and means of knowledge which exist in 
reasons rather than descriptive facts, and therefore cannot be intelli- 
gently communicated to others not familiar with the subject, so as 
to possess them with a full understanding of it." So, also, if "the 
facts cannot be adequately placed before the jury so as to impress 
their minds as they impress the mind of a compétent skilled ob- 
server," expert opinions are allowed. Perguson v. Hubbell, 97 N. Y. 
507. The expert testimony in this case was properly excluded. 
Kailroad Co. v. Van Dyke, 18 C. C. A. 632, 72 Fed. 458; Harley v. 
Manufacturing Oo., 142 N. Y. 31, 36 N. E. 813; Roberts v. Eailroad 
Co., 128 N. Y. 455, 28 N. E. 486. 

The plaintiff called a physician, who had qualifled himself as an 
expert upon mental and nervous diseases, and had made three ex- 
aminations of the plaintiff, and who stated the character of the dis- 
ease under which the plaintiff was suffering; that it would be, with 
reasonable probability, progressive; and that his mental power 
would also diminish. The défendant objected to the questions upon 
this subject that they were incompétent and not part of the res 
gestse. One question was objected to as immaterial, irrelevant, and 
incompétent. The point is now made that the testimony was in- 
compétent, because compétent testimony must be predicated upon 
facts explicitly stated and communicated to the jury. This objec- 
tion is valueless for at least two reasons. The flrst is that the ob- 
jection, when taken, did not state the particular fault which is now 
relied upon, and which, if stated at the trial and if true, could easily 
hâve been obviated. The alleged error is a spécimen of a practice 
not to be encouraged, which is to object with a rattle of words that 
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conceal the real nature of an objection capable of being removed on 
the spot, and to announce its true character for tlie flrst time in the 
appellate court. In Noonan v. Mining Co., 121 U. S. 393, 7 Sup. Ct. 
911, the introduction of articles of incorporation was objected to be- 
cause they were "immaterial, irrelevant, and incompétent" évidence. 
Upon the spécifie objection, which was urged upon the writ of error, 
that they were not sufficiently authenticated to be admissible, Mr. 
Justice Field said: 

"The objection 'Incompétent, immaterial, and irrelevant' Is not spécifie enough. 
The rule is universaJ that, when an objection is so gênerai as not to indicate 
the spécifie grounds upon whlch it is made, it is unavalling on appeal, unless 
It be of such a character that it could not be obviated at the trial The au- 
thorities on this point are ail one way. Objections to the admission of évi- 
dence must be of such a spécifie character as to Indicate distinetly the grounds 
upon whlch the party relies, so as to glve the other slde full opportunity to 
obviate them at the time, if under any drcumstancés this can be done." 

The alleged ground upon which the objection was based did not 
exist to any material extent. The witness testifled that he found 
the patient suflfering from partial motor paralysis of the right arm 
and leg, and that from his professional expérience such a condition 
is a progressive one. The circumstances of the paralysis might hâve 
been stated with more diffuseness, but the character and nature of 
the disease which were ascertained, not by hearsay nor by listening 
to the testimony, but by personal observation, were communicated 
to the jury. Griswold v. Eailroad Co., 115 N. Y. 61, 21 N. E. 726; 
MeClain v. Eailroad Co., 116 N. Y. 459, 28 N. E. 1062. The plaintiff 
had testifled without objection that before the accident he was get- 
ting $2.25 per day; that his wife and two children, a boy and a girl, 
were dépendent upon htm for support; and that he had no property. 
The next question, "How old is the little girl?" was objected to and 
admitted. The plaintiff answered, "Eleven years." The point is 
now made upon the authority of Pennsylvania Co. v. Eoy, 102 U. S. 
451, that the testimony was inadmissible. The kind of testimony 
which the Eoy décision excludes had been received without objection, 
and the défendant had permitted the irrelevant matter to go to the 
jury. By the admission, with consent, of ail the objectionable facts, 
the défendant waived any réversible error in the admission of subsé- 
quent testimony of the same character. The remaining error which 
is assigned is the refusai of the court to charge the jury that the use 
or nonuse of bagging by the défendant is not necessarily négligence. 
As the omission to protect the rods by can vas was the fact upon 
which the question of négligence substantially turned, the court de- 
clined, as a matter of course, to charge the jury that the omission 
was not necessarily négligence. The judgment of the circuit court 
is affirmed, with costs. 
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E. S. HIGGINS CARPET GO. v. O'KEBFE. 
(Circuit Court ot Appeals, Second Circuit April 8, 1897.) 

1. Mastes and Sbkvant— Duties to Minoks. 

Where a boy 15 years old, employed in a factory, and asslgned to the 
duty ot feeding a machine wbieli had unprotected a^wheels at the side 
In plain view, got hls hand between the cogwheels while his attention was 
momentarily diverted, and '.vas injured, the master was net llaWe, as the 
risk was obvious, and the boy had accepted the hazard. 

3. Same — Factory Act. 

The New York "Factory Act" does not Impose any liability upon an em- 
ployer for injuries received by a minor in his service, arising from the 
obvious risks ol: the service he bas undertalœn to perform. And tbe lia- 
bility of the employer is not changed by reason of the act requiring cog- 
vfheels to be covered, as such protection is waived by a person aceepting 
employment upon the machine with the cogs in an unguarded condition. 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

This was an action at law, brought by O'Keef e, by guardian, against 
the E. S. Higgins Carpet Company, to recover damages for personal 
injuries. The jury returned a verdict for plain tifl, and défendant has 
brought this writ of error. 

Knevals & Perry, for plaintiff in error. 
Atwater & Cruikshank, for défendant in error. 

Before WALLACE and SHIPHANT, Circuit Judges. 

WALIiACE, Circuit Judge. This is a writ of error by the défendant 
in the court below to review a judgment for the plaintiff entered upon 
the verdict of a jury. The action was brought to recover for per- 
sonal injuries sustained by the plaintiff, upon the theory that the de- 
fendant, his employer, was guilty of négligence in providing an unsafe 
appliance for the use of the plaintiff. 

It appeared upon the trial that the plaintiff, a boy then about 15 
years old, entered the service of the défendant, and, after working for 
several months in the room where a machine run by steam, known as 
a "wool picker," was in constant use, was assigned to the duty of feed- 
ing the machine. The machine had cogwheels at the side, in plain 
view, and they were not protected by any guards or covering. In 
feeding the machine, the wool was placed upon a band moving over 
and carried by rollers, the band and rollers being located in a box or 
trough having sides suiQciently high above the belt to inclose the 
requisite quantity of wool. The cogwheels were outside this trough, 
and at the further end, about two feet from the place where the oper- 
ator stood in feeding the machine. On the second or third day after 
plaintiff had been assigned to the machine his right hand was caught 
in the cogwheels, and so severely crushed that amputation became 
necessary. The évidence for the plaintiff tended to show that he was 
feeding the machine at the time, and, while his attention was mo- 
mentarily diverted by a boy who was near by, he got his hand between 
the cogwheels. The plaintiff' testifled: "I told him to go away; and 
nay feed was running out; and I took some wool that went through 
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once, to run it through again; and I was watching this boy wliat he 
was doing; and my hand accidentally slipped and went in through 
the cogwheels." The évidence for the défendant tended to show that 
the plaintiff was cleaning the machine. He was aware that the ruJes 
of the défendant prohibited him f rom cleaning it while it was in mo- 
tion. 

Error is assigned of the refusai of the trial judge to instruct the jury 
to find a verdict for the défendant. We are of opinion that upon the 
facts the défendant was entitled to this instruction, and that there 
was no évidence to justify the leaving of the case to the jury. 

The plaintiff, although a minor, was of sufficient âge and expérience 
to be fully aware that his hand would probably be crushed if it were 
caught between the cogwheels while the machine was in motion. He 
knew that the cogwheels were not guarded in any way, and testifled 
that when he was assigned to feed the machine he was told by the f ore- 
man that he must look out for himself, and be careful. He entered 
upon and continued in his employment with full knowledge of the 
risks incident to feeding or working about the machine conséquent 
upon the location and condition of the cogwheels and the absence of 
guards. If he had been an adult, it is plain that he would hâve had 
no cause of action. We think the circumstance that he was a minor 
is of no importance. The rules which govern actions for négligence 
in the case of children of tender years do not apply to minors who 
hâve attained years of discrétion. In Hickey v. TaaSe, 105 N. Y. 26, 
12 ]Sr. E. 286, the action was brought to recover for the injuries re- 
ceived by a minor of the âge of 14 years while working upon a machine 
which was alleged to be of a dangerous character. She had worked 
upon the machine suflSciently long to become acquainted with and fully 
appreciate the danger to be apprehended from allowing her hand to 
be caught between its rollers. The court held that in accepting the 
work and entering upon the employment about this machine the 
plaintiff assumed the usual risks and périls of the employment, such 
as were incident to its use in its then condition, so far as such risks 
were apparent; and that, being of an âge to appreciate, and having 
full knowledge of, the danger, and at the same time being compétent 
to perform the duty demanded from her, the fact that she was a 
minor did not alter the gênerai rule of law upon the subject of em- 
ployés taking upon themselves the risks which are patent and incident 
to the employment. In Buckley v. Manufacturing Co., 113 N. Y. 540, 
21 N. E. 717, the action was brought against the employer to recover 
damages for injuries received by a lad about 12 years old, who was 
hurt upon a machine in the regular course of his duties. While en- 
deavoring to turn a screw into the band for the purpose of keeping it 
in position, it came out, and rolled upon the floor. He picked it up, 
and in endeavoring to readjust it his foot slipped, and he threw his 
hand out to save himself from falling, and thrust it into the cogs. The 
court said: 

"The hands of the plaintiff, in anything which he had to do or was doing 
about the machine, would not corne within nine inches of the cogs where he 
was Injured. It was not needful to instruct him that the cogs were dangerous, 
because that was obvions. He eould see as well as any body that, if his Angers 
got Into the cogs, they would be crushed into pièces. He was not injured 
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because he dld not know that the cogs were dangerous, but the injury haip- 
pened because he sUpped and fell, and instinctively threw ont his hand to 
recover himself. * * * There is no rule of law that a minor may not be 
employed about a dangerous machine, and the simple fact that a machine Is 
dangerous does not make an employer liable for an injury recelved by a minor 
employed upon such machines. AU the law requires is that the minor should, 
be prop€r]y instructed as to the danger to which he is exposed; and, If he is 
Injured because he has not received such instruction, then, as a gênerai rule, 
the employer may be held responsible. But where the minor is famlliar with 
the machine, and Its eharacter and opération are obvions, and he is aware of 
and fuUy appréciâtes the danger to be apprehended from working the machine, 
the fact that he is a minor does not alter the gênerai rule that the employé 
takes upon Mmself the risks which are patent and incident to the employment." 

The court held that the action was not maintained. In Crown t. 
Orr, 140 N. Y. 450, 35 N. E. M8, the action was against an employer 
for négligence to recoYer for injuries received by a minor of the âge 
of 19 years, while at work with a planing machine, in performing 
duties to which he had been assigned. The court said: 

"The plaintiff had been at work in front of this machine for three weeks. 
and during that tlme had full opportunity to observe the manner of handllng 
this hood, and placing It upon the machine. He had the same opportunity ot 
informing himself with respect to any danger attending such an act as the 
master had." 

The court further said: 

"This prinelple applies to the plaintiff, though he was not at the time of 
full âge. Like any other servant, he took upon himself the ordinary risks of 
the service, and ail dangers from the use of machinery which were known to 
him, or obvious to persons of ordinary intelligence." 

In Nagle v. Eailroad Co., 88 Pa. St. 35, it was held that the presump- 
tion that a boy of 14 has capacity to avoid danger can be rebutted 
only by clear proof of absence of discrétion. The court said : 

"At what âge must an infant's responsibility for négligence be presumed to 
commence? This question cannot be answered by referring it to a jury. ïhat 
would fumish us with no rule whatever. It would give us a mère shifting 
standard, aftected by the sympathies or préjudices of the jury in each par- 
ticular case. One jury would fix the perlod of responsibility at fourteen, an- 
other at twenty or twenty-one. This Is not a question of fact for the jury, 
but of law for the court." 

If the plaintiff was injured while cleaning the machine, he had no 
cause of action, because he was willfuUy violating the express instruc- 
tions of his employer. If he was injured while feeding the machine, 
and in the due course of his ordinary duties, he had no better cause of 
action, because the risk was obvious, and he had accepted the hazard. 
If he was injured by reason of his own inadvertence or inattention 
while watching the other boy, he had no better cause of action than 
he would hâve had if injured while he had been properly and carefully 
attending to his duties. 

The provisions of the statute known as the "Factory Act" (chapter 
398, Laws N. Y. 1890), requiring cogs to be properly guarded, hâve no 
application to the case, except as regards the question of the négli- 
gence of the défendant. As construed by the highest courts of the 
state, the statute does not impose any liability upon an employer for 
injuries received by a minor in his service in conséquence of the fault 
of the employé, or arising from the obvious risks of the service he has 
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undertaken to perform. White v. Lithographie Co., 131 N. Y. 631, 
30 N, E. 236; Knisley v. Pratt, 148 N. Y. 372, 42 N. E. 986. In 
Graves v. Brewer (recently decided) 4 App. Div. 327, 38 N. Y. Supp. 
566, the court held that the liability of the employer was not changea 
by reason of the factory act requiring çogwheels to be covered, because 
such protection could be waived, and was waived by a person accept- 
ing employment upon the machine with the cogs in an unguarded 
condition, as the danger was apparent, and one of the obvions risks of 
the employment. 
For thèse reasons the judgment is reversed. 



HENION V. NEW YOHK, N. H. & H. R. 00. 
(Circuit Court of Appeals, Second Circuit. Aprll 8, 1897.) 

1. Mastbr and Servant— Rules Qovbrnino Employés— Evidence. 

A station master who has, for several weeljs, been employed at a sta- 
tion located at a curve of the road, may be presumed to be familiar witli 
the manner in which trains are allowed to approaeh the eurve, and to 
hâve assumed the risls thereof, so far as It coneems his work; and in an 
action for injuries caused by Ms belng strucb: by a train while in per- 
formance of his duties, it is not errer to exclude évidence of the rules of 
other companles govemlng engineers as to the manner of approaching 
curves. 

2. Same— Safbtt op Emplote's Place of Wokk— Baggagb Platform— Evi- 

dence. 

Whether a railroad platform was reasonably safe for employés handling 
baggage, or whether It was dangerous, because too narrow, or located 
too néar the track, may be determined by the jury from the facts; and 
évidence showing how the platforms of other companles are constructed 
is Incompétent 
S. Same — Assomption of Risk — Charges. 

Where the charges given elimlnate from the case the issue whether the 
employé had assumed the rlsk of the dangers causing the injury, plain- 
tlfC is not prejudlced by a refusai to charge propositions of law bearing 
on that Issue. 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

Hahn, Myers & Bronner, for plaintiff in error. 
Henry W. Taft, for défendant in error. 

Before PECKHAM, Circuit Justice, and WALLACE, Circuit 
Judge. 

WALLACE, Circuit Judge. This is a writ of error by the plaintiff 
in the court below to review a judgment for the défendant entered 
upon the verdict of a jury. The action was brought by the plaintiff, 
as administratrix of Thomas A. Henion, deceased, to recover dam- 
ages for his death, which it was alleged was caused by the négligence 
of the défendant. The deceased was a station master in the employ 
of the défendant, and as such it was his duty to receive and deliver 
the baggage of passengers arriving by the defendant's trains at Noro- 
ton station, Conn. He was struck by the loœmotive or some one of 
the cars of an express train while he was handling a trunk which had 
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arrired by a previous train, aad received injuries from wMch he after- 
wards died. It was alleged that the défendant was négligent, be- 
cause it had provided an unsafe place for the work which the deceased 
was employed to perform, and had failed to make proper régulations 
for the conduct of the train by wl^ich he was injured. 

Error is assigned of the rulings of the trial judge in excluding testi- 
mony offered by the plaintiff, and of his refusai to instruct the jury 
as requested by the plaintifE. The bill of exceptions sets forth "ail 
the évidence in any way material to any of the facts in issue." 

It appeared in évidence that the deceased had been in the service 
of the défendant for about four years, and had been station master at 
the place of the accident for several weeks; that the train by which 
he was struck was an express train, which did not stop at his sta- 
tion, and was peissing at its usual tirae and rate of speed; and that 
upon approaching the station the whistle of the locomotive had been 
blown at the whistling post, and then the bell was rung while the 
train passed; thèse being the regular signais indicating the approach 
of the train, There was a contlict of évidence as to the place where 
the deceased was when he was struck by the train ; the évidence for 
the plaintiff tending to show that he was standing upon the platform, 
near the edge, and was putting a trunk upon a truck; and that for 
the défendant tending to show that he was standing, with the trunk 
upon his shoulder, between the platform and the tracks, so near the 
tracks thàt he was struck by the pilot frame of the locomotive. The 
platform had been very recently built, and was intended for tempo- 
l'ary use pending changes in the roadbed of the railway, which were 
not completed at the time. It was opposite the station house, lo- 
cated upon a curve in the roadbed, was substantially on a level with 
the tracks, was 5 feet wide and 240 feet long, extended to within 
about 24 inches of the nearest rail at one side, and had an embank- 
ment and railing at the other side except where a flight of steps led 
up to the station house. The truck used for removing baggage was 
about 4 feet wide. 

Testimony was offered by the plaintiff for the purpose of showing 
the rules adopted by other railroad companies governing the conduct 
of engine men in approaching a curve, and what was the standard 
of such companies as to width and élévation of baggage platforms. 
The trial judge excluded the testimony. 

We think there was no error in excluding this testimony. It is 
the duty of the master to supervise, direct, and control the opération 
and management of his business so that his servants shall not be 
subjected to needless risks through his own methods of carrying it 
on; and consequently the law imposes upon a railroad company the 
duty towards its employés, not only of furnishing proper and reason- 
ably safe appliances and machinery, and experienced and careful co- 
employés, but also of making and enforcing rules which, if faithfully 
observed, will protect them against unnecessary danger. If the de- 
ceased had been a new employé of the défendant, ignorant of its 
rules for the conduct of its trains in approaching the curve in ques- 
tion, possibly it might hâve been pertinent to ascertain whether they 
were such as were generally adopted by railroad companies for the 
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purpose of showing whether they were proper and adéquate ones for 
the protection of the defendant's employés. But the deceased had 
been station master upon tliis particular eurve for so long a time 
that it is to be presumed he was familiar with the mode by which the 
défendant permitted its trains to approach it, and, that being so, the 
law présumes that he assumed ail the risks incidental to that mode of 
approach, so far as they had any relation to the duties he was to 
perform. Any évidence, therefore, tending to show that a safer mode 
might hâve been pursued, would not hâve been of the slightest value. 

Some of the testimony which was excluded, offered for the purpose 
of showing how the platforms of other railroad companies were gen- 
erally constructed, was subsequently introduced by the plaintifE, and 
she was permitted to prove what was the width of the platforms in 
use on railroads of approved construction. Inasmuch as the plat- 
form in question was a temporary affair, it is difQcult to see in what 
view any of this évidence was material. But we think it was ail 
incompétent upon another ground. If the défendant failed to pro- 
vide the deceased with a reasonably safe place for the work which 
was expected of him, it was because the platform was too narrow, 
and located too near the tracks; and whether, because of thèse fea- 
tures, it was a dangerous or a reasonably safe place, was a matter 
which could be determined by a Jury without the aid of any compari- 
sons with other platforms, or of any expert testimony. When the 
facts can be placed before a jury, and they are of such a nature that 
juries generally are just as compétent to form opinions in référence 
to them and draw inferences from them as witnesses, there is no 
occasion to resort to opinion évidence. 

The trial judge, in submitting the case to the jury, after instruct- 
ing them that the plaintiff, in order to recover, must satisfy them by a 
fair prépondérance of proof that the accident occurred by some nég- 
ligence on the part of the défendant, that it was the duty of an em- 
ployer to ail persons whom he employs to provide a place reason- 
ably safe for them to discharge the particular duties that are laid 
upon them, and that the first question for them to détermine was 
whether this duty had been performed in the présent case, instructed 
them that the case presented a question of fact for their détermina- 
tion whether the platform was a reasonably safe place for the use of 
the defendant's employés, in view of its location, dimensions, proxim- 
ity to the tracks, and the nature of the duties which were to be per- 
formed upon it; and that, if it was. not, the défendant was guilty of 
négligence. Upon the question of the contributory négligence of the 
défendant he instructed them that, if they found that the platform 
was an unsafe place at the time when trains were passing, it was a 
question of fact for them to détermine whether the deceased, in un- 
dertaking to discharge his duties there, was himself négligent, either 
in choosing the time to work, or in failing to watch for the train, or 
in stepping down upon the track, or between the track and platform, 
in doing the work. 

The instructions which were requested on behalf of the plaintiff 
and were refused by the trial judge, aside from those not substan- 
tially covered by the instructions which had been already given, were 
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to the effect that it was the duty of the défendant to give the de- 
ceased adéquate warning of the approach of the train, if, under the 
circumstances of the case, there was risk of injury to him in dis- 
charging the duties to which hé had been assigned; that it was the 
duty of the deceased not to abandon his post, but to remain there 
for a reasonable time, until he could complain of its dangers to his 
employer, and require them to be obviated; and that it was a ques- 
tion for the jury whether, by reason of his remaining, he assumed the 
risks of the situation. 

We think the instructions given were exceedingly favorable to the 
plaintiff, and that those refused were quite unnecessarj', and their 
refusai was not prejudicial to the plaintiff. Upon the évidence there 
was no dispute that the défendant had given the deceased adéquate 
warning of the approach of the train, the train having approached 
in the customary manner, and with the usual signais, with ail of 
which the deceased was familiar; The trial judge might properly 
hâve instructed the jury that it was a question for them to déter- 
mine whether the deceased, by remaining in the employment of the 
défendant with knowledge of the situation and the risks, had not con- 
sented to assume the hazards; but he did not give them that instruc- 
tion, and eliminated any such issue from the case. The plaintiff 
therefore had no reason to complain that he refused to charge the 
propositions of law specifically requested bearing upon that issue. 
His instructions in regard to the négligence of the défendant pre- 
sented the real issue as to that branch of the case. Those in respect 
to the négligence of the deceased narrowed the issue to the single 
question whether the deceased failed to exercise the care of a pru- 
dent man in attempting to do his work as he did, when, by reason 
of the approach of the train, and the facilities of the platform, the 
place selected was unsafe. 

We hâve not attempted to discuss in détail ail the questions pre- 
sented by the assignments of error. We hâve considered those which 
hâve any color of merit, and are satisflled that none of the exceptions 
by the plaintiff were well taken, 

The judgment is aflîrmed. 



CAKBY V. WILLIAMS. 
(Circuit Court of Appeals, Second Circuit. April 8, 1897.) 

1. Evidence — Wbitten Admissions — Affidavit — Pboop by Copt. 

Pursuant to a stipulation that either party migtit read in évidence any 
dociûnent "proved or admitted" In a prlor action, plaintiff, to prove an 
alleged admission contained in an affidavit by défendant, read a eopy of 
the affidavit, taken froin the exempllfied copy printed in the record of the 
case. Nothing was read from such record to show that défendant executed 
the affidavit, or that It had been proved or admitted in the case. Heli no 
évidence of the alleged admission to go to the jury. 

2. Corporations— Proof op Mbmbership — Entries in Cobporate Bocks. 

Entries In the books of a corporation showing the transfer of stock to a 
certain person, and paymenta by hlm thereon, are not prima facie évidence 
that he is a stockholder, In a suit to cJharge hlm as a stockholder of the cor- 
poration. 
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8. Same— BooKS AS Evidence— Statuts. 

A statute provldlng that one "In wliose name shares of stock stand on 
the books of the company shall be deemed the owner thereof, as regards 
the company," only estops the eompany from disputing that such person 
Is a stcwkholder, and does not render the books admissible against him to 
prove that he Is one. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

Burton N. Harrison and Arthur H. Masten, for plaintifî in -irror. 

George Zabriskie, for défendant in error. 

Before PECKHAM, Circuit Justice, and WALLACE and SHIP- 
MAN, Circuit Judges. 

WALLACE, Circuit Judge. This is a writ of error by the plain- 
tiff in the court below to review a judgment in favor of the défend- 
ant entered on the verdict of a jury rendered by the direction of 
the court. 

The action was brought to recover from the défendant, as the 
alleged holder of 250 shares of the capital stock of the National 
Express & Transportation Company, a corporation of the state of 
'Virginia, two assessments made upon stockholders, — ^the first by 
the chancery court of the city of Ricbmond, December 14, 1880, for 
30 per cent, of the par value of the shares, and the second by the 
circuit court of Henrico county. Va., March 26, 1886, for 50 per 
cent ; being in ail the full amount alleged to remain unpaid of the 
original subscription price. 

The trial judge ruled that the évidence upon the issue whether 
the défendant had ever b^ome a stockholder of the company was 
insufficient to authorize the submission of that issue to the jury, 
and the only assignments of error which hâve been argued are 
those which challenge the correctness of this ruling. 

The plaintiff sought to prove that the défendant was a stock- 
holder — First, by an admission alleged to hâve been made by the 
défendant in an afQdavit in a suit brought by Alexander J. Mayer 
against the National Express & Transportation Company in the 
suprême court of the state of New York; and, secondly, by entries 
in the books of the National Express & Transportation Company 
showing the transfer of 250 shares of stock from the company to 
the défendant November 1. 1865, and his payment of two calls there- 
on for |1,250 each, — ^the first, November 1, 1865, and the second 
March 9, 1866. 

To prove the admission by the défendant, the plaintiff read, pur- 
suant to a stipulation between the parties, a copy of an aflidavit 
purporting to hâve been subscribed and sworn to by the défend- 
ant October 1, 1866. The stipulation provided that either party 
might read in évidence from the printed record in a certain equity 
cause, Bubject to any légal objection except as to the form of a 
question, any déposition, record, book, document, or extract there- 
from, "proved or admitted" in such cause. The plaintiff also pro- 
duced and read a copy of the same affidavit from an exemplifled 
copy of a record in the suit of Mayer v. National Express & 
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Transportation Company. Thereafter he called upon the défend- 
ant to produce the original aiHdavit, and gave évidence sulHcient 
to excuse its nonproduction by himself. He oÊEered no other évi- 
dence tending to shiow that the défendant had ever subscribed or 
verified an aflBdavit in substance similar to the copy, or any affl- 
davit vi'hatever. At the close of the évidence the plaintifE moved 
for leave to withdraw a juror, on the ground of surprise "in not be- 
ing able to flnd the original of the defendant's afiQdavit." The 
court denied this motion, and, upon the defendant's motion to di- 
rect a verdict in his favor, ruled, among other things, that there 
was no évidence sufficient to go to the jury that the défendant 
had ever made the aflfldavit. We think this ruling vs^as correct. 

Obviously, ail the évidence which was thus offered by the plain- 
tif? was introduced for the purpose of making secondary proof of 
the contents of the original aiBdavit. It was incumbent upon him, 
before he could complète his secondary évidence and avail himself 
of the copy of the alHdavit as proof of the contents of the original, 
to show that the original had been made by the défendant. If 
he had produced the original afQdavit itself, instead of a copy 
from the exempliflcation, and from the printed record in the equity 
cause, the document would not hâve proved itself; and i\. would 
still hâve devolved upon hiip, in order to establish an admission 
in writing by the défendant, to prove the defendant's signature, 
or to prove in some other way that the défendant had made the 
afiSdavit. The copy read from the exempliflcation, and from the 
printed record in the equity cause, could hâve no greater force as 
évidence than the original affldavit would hâve had. The plaiu- 
tifl apparently was under no misappreliension at the trial that he 
had failed to prove the alleged admission of the défendant, and 
that theie was no évidence tending to show the genuineness of 
the original afQdavit. We are at a loss to understand upon what 
theory it can be plausibly insisted in his behalf now that there 
was any. The circumstance that the copies were read in évidence 
is of no importance. It was a matter going merely to the order of 
proof whether they were read first, and the exécution of the orig- 
inal proved subsequently, or vice versa. By consenting to the 
order of proof adopted, the défendant did not waive any right to 
object in due season to the insufQciency of the proof. The purpose 
of the stipulation pursuant to which the copy was read from the 
printed record in the equity cause was to enable the parties to 
dispense with the production of the dépositions, documents, etc., 
which had been proved in the cause, and to read from the printed 
record in lieu of reading from the originals, but it was not intended 
to enable them to avail themselves of incompétent or inadéquate 
évidence as suflBcient proof of any fact in dispute. If anything 
had been read from the printed record tending to show that the 
défendant was the author of the afladavit, a différent question would 
arise, but nothing of that sort was read. It did not appear that 
the afiSdavit had been "proved or admitted" in the equity cause, 
and, so far as appears, it may hâve been used merely for the pur- 
pose of some interlocutory proceeding in the cause. 
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Inasmuch as there was no évidence of the alleged admission of 
the défendant, the only évidence in the case tending to prove that 
he was a stockholder was that consisting of the entries in the books 
of the corporation. We are thus brought to the important ques- 
tion in the case, which is whether the entries contained in the cor- 
porate books of the company afforded prima facie évidence that 
the défendant was a stockholder. The relation of corporation and 
stockholder is a contractual one, and can only be created with the 
consent, express or implied, of both parties. The assent is evi- 
denced when the name of the stockholder appears as such upon 
the books of the company; as to the corporation, by its act in 
placing his name there; and, as to the stockholder, by his knowl- 
edge and acquiescence in the act. It is not enough that he appears 
to be a stockholder upon the books, and when this occurs without 
his sanction he incurs no liability as such. 

It is an elementary rule of the law of évidence that a party cannot 
make évidence in his own favor, of a contract, by his own statements 
or déclarations of its existence or its terms. They are évidence 
against him, but not for him. Accordingly it has uniformly been 
held that entries in the books of a co-partnership, in the nature of 
déclarations showing who are the persons that compose the firm, are 
not évidence in behalf of the partners, as against a third person, for 
the purpose of showing that the latter was a member. There is no 
reason why a différent rule should be applied to the entries in the 
books or records of a corporation which tend to charge a party with 
the responsibilities of a stockholder. Corporations are not exempt 
from the ordinary ruies of évidence, and there is no stronger pre- 
sumption of honesty, or regularity or accuracy as to their books or 
records than there is in the case of natural persons. 

Prior to the case of Turnbull v. Payson, 95 U. S. 418,' in which Mr. 
Justice ClifEord made an observation to the contrary, there was no 
respectable authority for the proposition that, without the aid of 
some statute changing the ordinary rule of évidence, the appearance 
of the name of a person on the books of a corporation as a stock- 
holder, without other évidence, created a presumption, as against 
him, of his ownership of the stock. The only reported décision in 
which it had been so declared was the nisi prius case of Hoagland v. 
Bell, 36 Barb. 57. The opinion consisted merely of the statement 
that the appearance of the defendant's name on the stock book as a 
shareholder was prima facie évidence that he was so, and the burden 
was then thrown on him to disprove that he was a stockholder. No 
reasons were assigned, no authority was cited, and there was no 
discussion of the question upon principle. It may be that the stat- 
ute under which the corporation was organized dispensed with the 
ordinary proof by a provision, which has occasionally been adopted, 
giving to such an entry upon the books of the corporation the force 
of évidence. No subséquent décisions by the courts of New York 
hâve adopted that décision, and, as will be seen, it is irreconcilable 
with their later décisions. 

Turnbull v. Payson was an action to recover an assessment upon a 
stockholder, and the plaintiff offered to prove that the défendant was 
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a stockholder (1) by the books of the corporation, in whicli the name 
of the défendant was entered as the owner of 50 shares; (2) by the 
stock book of the company, with a duplicate of the stock certiflcate 
issued to the défendant, showing that he was the owner of the same 
number of shares; (3) by testimony that the certiûcate was sent to the 
agents of the company to be delivered to the défendant when he paid 
20 per cent, of the shares, and that he made the required payment; 
and (4) by a receipt, signed by the défendant, showing that the com- 
pany paid the défendant a dividend upon bis stock. The court de- 
cided that the exceptions to the évidence thus ofifered were net tena- 
ble, and Mr. Justice Cliflord said: 

"Taken as a whole, It Is clear that the évidence otfered was amply sul- 
flcient to warrant the Jury In flndlng that the défendant was a stockholder, 
as allégea." 

He then made this observation : 

"Where the name of an Indlvldual appears on the stock book of a corpora- 
tion as a stockholder, the prima facle presumption is that he is the owner of 
the stock, in a case where there is nothlng to rebut that presumption; and, 
in an action against him as a stockholder, the burden of proving that he Is 
not a stockholder, or of rebutting that presumption, is cast upon the dé- 
fendant." 

He cited as authorities for the observation Hoagland v. Bell, 
supra; Plank Road Go. v. Rice, 7 Barb. 162; Turnpike Road v. Van 
Ness, 2 Cranch, G. 0. 451, Fed. Cas. No. 11,986; Mudgett v. Horrell, 
33 Cal. 25; Coffin v. Collins, 17 Me. 440; Merrill v. Walker, 24 Me. 
237. None of the citations support the proposition, except the case 
of Hoagland v. Bell, which has been referred to. In Plank Road Go. 
V. Rice it appeared that the défendant had signed a subscription paper 
for the stock, that he accepted a certiflcate, and that his name was 
entered as a. stockholder. In Turnpike Co. v. Van Ness, the ques- 
tion was whether a suiHcient amount of stock had been subscribed 
by other persons to make the defendant's subscription binding. There 
was no question that the défendant had subscribed. The court held 
that for this purpose, and as between the corporation and the défend- 
ant, a book containing subscriptions which he had himself received 
when acting as a commissioner to receive subscriptions was prima 
facie évidence that the subscriptions were genuine, and that the de- 
fendant's élection and acting as manager was prima facie an admis- 
sion by him of the existence of the corporation. In Mudgett v. Hor- 
rell the point decided was that the stock books are not conclusive 
against a person charged as a shareholder. The statute in that case 
made the books prima facie évidence of the facts therein stated, in any 
action or proceeding against the company, or against any one or more 
stockholders. While ail of the judges agreed that the books were 
not conclusive, two of them held that they were not compétent évi- 
dence at ail to prove that a person whose name was entered in them 
was a stockholder, saying: 

"There is a species of absurdity in holding that the books were admissible 
évidence to prove the very fact on whàch thelr admlssibility dépends." 

CofiQn V. Collins was replevin against a deputy sherifE for taking 
logs of one Jordan on exécution against a corporation. The défend- 
ant sought to justify under the charter, which made stockholders 
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individually liable for judgments against the company, by proving 
that Jordan was a stockholder, and for that purpose olïered the char- 
ter, in which he was named as an incorporator, together with proof 
that the company was organized by some of the persons named in it, 
and carried on business as a corporation. The court held that the 
testimony was properly excluded, and said: 

"Whatever proof may hâve been offered of the acceptance of the charter 
by some of the corporators, it does not appeàr that Jordan became actually 
a member. His being named in the act does not necessarily prove his as- 
sent to, or acceptance of, the powers conferred." 

Merrill v. Walker is apparently a miscitationi as the case has noth- 
ing to do with corporations, stockholders, or évidence. 

In Chase v. Railroad Co., which was decided in 1865 by the 
suprême court of the state of Hlinois (38 111. 215), the question was 
whether the corporate books were admissible against a défendant 
in an action to recover for unpaid shares ; and the court were unan- 
imously of the opinion that they were not, in the absence of proof 
that he was a member of the corporation. Chief Justice Breese, 
in delivering the opinion of the court, placed the décision upon the 
principle that a party cannot make évidence for himself against a 
third party. 

The remark of Mr. Justice Clifford in Turnbull v. Payson has been 
cited in several subséquent adjudications as authority for the gên- 
erai proposition which it embodies (Lewis' Adm'r v. Grienn, 84 Va. 
947, 6 S. E. 866; Vanderwerken v. Glenn, 85 Va. 9, 6 S. E. 806; 
Railroad Co. v. Applegate, 21 W. Va, 172), in ail of which cases 
it was unnecessary to décide the proposition, because there was 
other évidence tending to show a subscription for or purchase of 
shares by the défendant; and in Liggett v. Glenn, 2 G. C. A. 286, 
51 Ped. 381, where the point was not necessarily in question, and 
the judgment proceeded upon the ground of the erroneous réception 
of évidence. 

Read in connection with the facts of the case, it is by no means 
clear that Mr. Justice Clifford meant to imply that the prima facie 
presumption would arise merely from the appearance of the name 
of the alleged stockholder on the books of the corporation. The 
case was one where the name properly appeared upon the books, 
and it is to be presumed that the observation was addressed to the 
state of facts under considération. " In any other view, it was 
obiter. Under the circumstances, we do not feel constrained to 
consider the proposition as authoritatively decided by Turnbull 
V. Payson, and we think it such a departure from principle that it 
ought to be rejected. In many cases its application might be 
most dangerous and unjust. When the alleged stockholder has 
died, and the suit is against his légal représentatives, such a rule 
of évidence might be fatal to their rights. 

The books and records of corporations, when properly kept, are 
évidence of the acts and proceedings of the corporate body, but 
cannot be used to establish claims or rights of the corporation 
against third persons, nnless pursuant to the sanction of some 
statute, Ang. & A. Corp. § 679. And they are not évidence 
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against a stockholder in respect to a contract entered into by him 
with the corporation, notwithstanding he bas access to them, be- 
cause, as to such a contract, he is regarded, not as a stockholder, 
but as a Etranger. Hill v. Waterworks Ce, 2 Nev. & M. 573 ; Haynes 
T. Brown, 36 N. H. 545; Hager v. Cleveland, 36 Md. 476. In Whar- 
ton on Evidence ([3d Ed.] § 662), it is said that, in suits by a corpora- 
tion against its members, its books cannot be used as "proving in 
behalf of the corporation self-serving entries." Such is the rule 
recognized by the adjudications of the courts of New York. In 
Bridge Co. v. Lewis, 63 Barb. 111, it was held that the books of the 
bridge company containing an account of the tolls received for the 
bridge were not admissible as against the défendant, a stockholder 
of the Company, to prove the amount, without the necessary prelim- 
inary proof as to such tolls, but that such books, proved by its 
treasurer to hâve been kept by him and to contain correct entries 
of tolls, as given to him by the toll gatherer, coupled with the 
proof by the toll gatherer that he had made correct returns of the 
tolls received by him, were admissible, because proved by the treas- 
urer who kept them. In Eudd v. Bobinson, 126 N. Y. 113, 26 N. 
E. 1046, an action was brought by the receiver of an insolvent cor- 
poration to charge the défendant, as a trustée of the corporation, 
for the unlawful appropriation of its funds, and his liability was 
sought to be established by the account books of the corporation. 
The court, after a full review of the authorities, held the évidence 
incompétent, upon the principle that the business transactions of 
a corporation and its members are on the same footing as those 
with strangers; that the business entries in the books of a corpora- 
tion are no more évidence against its members than they are 
against strangers; and that, as to the competency of such books, 
directors and stockholders occupy the same position. Thèse two 
cases practically overrule Hoagland v. Bell. If the books and rec- 
ords of a corporation are not évidence to establish a claim of the 
corporation against a member arising upon contract or otherwise, 
they ought not to be for the purpose of proving the existence of the 
contract of membership. 

The true ground upon which the books of a corporation, showing 
who are shareholders, are admissible in évidence, is that they are 
the best évidence of the assent of the corporation to the contract 
of membership. Until that assent is proved, the contract is not 
complète, and no person who bas bought shares of stock can be 
subjected to the liability of a stockholder. When it appears that 
a person has subscribed for or purchased shares, has voted upon 
them, has received divideinds upon them, or in any other way has 
consented to occupy the relation of a stockholder, the contract of 
membership on his part is shown; and the stock books become 
compétent évidence, because they show that the corporation has 
likewise consented. 

We approve the language of a récent commentator, which is as 
foUows: 

"On principle, the books and records of tlie corporation are not compétent 
évidence to prove that the défendant Is à stockholder; for the gênerai rule is 
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that one party to an allégea oontract cannot prove the existence of the contract 
by hls own private memoranda or records. The mère statement of thls prin- 
ciple ought to be enough to convlnce one of Its correctness, without argument" 
Thomp. Corp. | 1924. 

■ The plaintifl in error urges that the books of the corporation 
were admissible in the présent case because of the statute of Vir- 
ginia which proTides as f oUows : 

"A pérson in whoee name shares of stock stand on the books of the company 
shall be deemed the owner thereof as regards the company." 

This statute only means that the corporation which has acknowl- 
edged such a person as a stockholder, and admitted him to be such 
upon its records, shall not be at liberty to dispute the relation. 
Its language does not require any broader meaning. 

We conclude that the trial judge was correct in ruling that there 
was no évidence that the défendant was a stockholder, and in direct- 
ing a verdict accordingly. 

The judgment is affirmed. 



JONES & LAUGHLINS, Limited, v. SANDS et aL 

(Circuit Court of Appeals, Second Circuit. April 8, 1897.) 

Appeal — Ancillahy Rbckivbrship— Rightb of Nonkesidbnt Crbditobs — 
Finaij Ordbr. 

An order of the circuit court, denying the pétition of nonresident cred- 
itors of an insolvent foreign corporation to be made formai parties to a 
suit for the appointment of anclllary recelvers, and to be allowed to par- 
tlclpate in the distribution of assets by such recelvers, is not a final dé- 
termination of the credltors' right to partlcipate in such distribution, from 
which an appeal will lie to the circuit court of appeals. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

Lockwood & Hill, for appellants, 
Frédéric G. Dow, for appellees. 

Before WAIXAOE and SHIPMAN, Circuit Judges. 

PER OUBIAM. TJiis is an appeal by Jones & Laughlins, creditors 
of an insolvent Connecticut corporation. At the suit of a stock- 
holder of the corporation, brought in behalf as well of ail the other 
stockholders and of the creditors of the corporation, recelvers of ail 
its property and assets were appoihted, to collect and dispose of its 
assets and pay its debts, by a court of the state of Connecticut hav- 
ing jurisdiction of the parties and the subject-matter. Thereafter 
a bill was flled in the United States circuit court for the Southern 
district of New York in a suit between the same parties, alleging the 
insolvency of the corporation, setting forth the proceedings in the 
suit in the Connecticut court, alleging the corporation to hâve prop- 
erty and assets within the state of New York, and praying for the 
appointment of ancillary recelvers to collect and administer such as- 

79 F.— 58 
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sets; and a decree was made in the cause appointing sUch receivers. 
The decree, among other things, provided as follows: 

"Such receivers shall forthwlth make and file an inventory and advertise 
for claims of the résident creditors of the corporation, taliing the instruc- 
tions of the court from time to time as to the conduct of the receivership, ' 
shall take prompt action to collect ail debts due the corporation maturing 
in this State, and under the direction of the court shall dispose of the assets, 
doing such work as may be necessary to put unflnished goods in a proper 
condition for sale, and depositing the proceeds in bank or trust company, as 
the court may direct. Directions as to the disposai of any surplus remaining 
after payment of ail creditors résident in this state will be given in due time 
by this court" 

Thereafter the appellants filed a pétition in the cause upon the 
theory that, although they were nonresident creditors, they were en- 
titled to share in the distribution of the assets, and praying that so 
much of the order as limited the right of nonresident creditors to 
participate in such distribution be vacated and set aside, and that due 
notice of ail further proceedings in the cause be served upon the peti- 
tioners. From the order denying the prayer of the pétition the 
présent appeal was brought. Appellees hâve moved to dismiss the 
appeal. 

The petitioners are parties to the cause, being represented by the 
receivers. As such they are entitled at any time by pétition to 
présent any questions affecting their rights which they désire to hâve 
heard and determined by the circuit court; and from any détermina- 
tion made by the court touching thèse rights, which is final in its na- 
ture and effect, they are entitled to appeal. It is wholly a matter 
of discrétion whether the court will allow such quasi parties to be- 
come formai parties to the cause by intervention. Forbes v. Eail- 
road Co., 2 Woods, 323, Fed. Cas. No. 4,926; Anderson v. Kailroad 
Co., 2 Woods, 628, 630, Fed. Cas, No. 358. In the opinion by the 
court below, denying their pétition, Judge Lacombe said : 

"If any credltor not a résident of this state belleves that he is entitled to 
participate in such distribution, he may submit proof of hls clalm to the 
receivers. If they reject the clalm, as, under the practiee prevailing hère, 
they undoubtedly wlU, such créditer is entitled to hâve the propriety of such 
action passed upon by the master to whom, in the flrst Instance, ail dlsputed 
questions as to allowanoe or disallowance of claims are to be presented. If 
the master's décision be adverse to the créditer, he may review it upon ex- 
ceptions to the report, and, if such exceptions be overruled by the circuit 
court, such détermination is a final decree, from which he may appeal to the 
circuit court of appeals. • • * Creditors wluo believe that they are en- 
titled to share in the distribution may flle their claims with the receivers, 
and, whether the same be allowed or disallowed, they will hâve the same 
opportunity as ail the other creditors to overhaul the receivers' account, to 
présent their own claims before the master, and to object to the allowance 
of any other claims, as they may be advised," 

In thèse observations we fully concur. The présent appeal, how- 
ever, is prématuré. The question of the right of the appellants to 
participate in the distribution of the property in course of adminis- 
tration by the circuit court is not yet iînally determined. They can 
préserve their rights as to ail the questions they désire to raise by 
presenting them by pétition to the court, and, if thèse questions are 
erroneously decided, they can appeal from any decree making dis- 
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position of the assets which is final so far as it affects them, and upon 
snch appeal review ail interlocutory orders affecting their substan- 
tial rights. The order refusing their pétition to be made formai par- 
ties to the cause, and denying the other relief asked for, is not a final 
décision within the meaning of the statute authorizing appeals to this 
court. The motion to dismiss the appeal is theref ore granted. 



WARTH V. MACK et aL 
(Circuit Court of Appeals, Second Circuit. Aprll 8, 1897.) 

HiRH OF CHATTELS — CONTRACT — TeRMINATION BY DESTRUCTION OF THE 

Chattel. 

Plaintiff delivered to défendants a patented machine, under a contract 
providing that they should pay for Its use a stlpulated royalty semiannually 
untll the expiration of the patents; that they might terminate the con- 
tract by retuming the machine, and paying the amount then due; and that. 
If the machine should be destroyed by lire, plaintiff should fumish another 
at a specifled price, and, if he refused to do so, défendants mlght hâve 
one made, the new machine, In either case, to be subject to the payment 
of royalty and to ail other conditions of the contract. Held, that défend- 
ants, upon the destruction of the machine by flre without their fault, could 
not terminate the contract, and avoid liability for royalty subsequently ac- 
crulng, without procurlng another machine, and dellvering it to plaintiff. 

In Error to the Circuit Court of the United States for the South- 
ern District of New York. 

Albert Stickney and Rudolf Dulon, for plaintiff in error. 
Hoadly, Lauterbach & Johnson (John V, Bouvier, of counsel), 
for défendants in error. 

Before PECKHAM, Circuit Justice, and WALLAOE and SHIP- 
MAN, Circuit Judges. 

WALLACE, Circuit Judge. T his is a writ of error by the plain- 
tiff in the court below to review a judgment at law. The action 
was tried before the court, trial by jury having been waived by the 
written stipulation of the parties. 

The action was brought to recover royalties amounting to $2,250, 
alleged to be payable pursuant to a written contract, dated Febru- 
ary 9, 1892, executed by Albin Warth, the testator of the plaintiff, 
and the défendants. 

The provisions of the contract, so far as they are material, are as 
folio ws : 

"Whereas, certain letters patent of the United States of America hâve been 
Issued to Albin Warth, of Stapleton, in the county of Richmond and state of 
New York, for his new and useful improvement In machines for cutting textile 
and other materials, also in feed mechanlsm and mechanical movement for 
the same, and for Improvements In fastenings for sald goods, and whlch said 
letters patent are numbered and dated as follows, to wlt: 

"[Then follows the enumeratlon of twenty-seven specifled patents, the flrst 
dated August 2, 1870, and the latest November 21, 1882.] 

"And whereas, Mack, Stadler and Company, co-partnérs, doing business in 
the clty of Cincinnati, in the state of Ohlo, are desirous of aequdrlng the right 
to use in their own business, in the manufacture of clothlng, under the flrm 
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name of Maek, Stadler & Oo., at the cîty of Cincinnati, the cutting machine 
owned by said W^aiiJi, built under the aforesaid patents, or some «ne or more 
of them, marked D, numbered 88, and of one one-quarter inch cutting capacity: 

"Now, know ail men by thèse présents, that the said Albin Warth, licensor, 
for the considération of eleven hundred and flfty dollars, to be paid to him 
or his légal représentatives or assigns by tlie said Macls, Stadler & Oo., li- 
censees, and upon the terms and conditions and payment of royalty as here- 
inafter set forth, hath given and granted, and by thèse présents doth give and 
grant, to the aforesaid Mack, Stadler & Oo., the lieense and privilège of using 
in their said business of clotliing manufacturing the aforesaid macliine; and 
the said licensor and lieensees do hereby covenant and agrée to and with each 
other that the terms and conditions of this lieense shall be as folio ws, to wlt: 

"First. That the said licensor having fumished the said lieensees with the 
aforesaid machine, the receipt of which is hereby acknowledged, they, the 
said lieensees, shall jrny the said licenso^ or his légal représentatives or assigns 
the aforesaid sum of eleven hundred and fifty dollars on demand, and siiall 
further pay or cause to be paid to the said licensor, his légal représentatives 
or assigns, semiannually, the royalty of one hundred and tifty dollars, which 
semiannual royalty shall be due and payable on the ninth day of August, 1883, 
and on the ninth day of February, 1884, and which semiannual royalty shali 
continue to be due and payable on the anniversary of each of the said semi- 
annual dates, until each of the patents herein named shall hâve run out. 

"Second. That at ail reasonable tlmes the said machine shall be open to the 
Inspection of said licensor or his légal représentatives or assigns. In the event 
of said machine being wom out by legitimate use, upon its return to said 
licensor, or in the event of its destruction by fire, said licensor will, within a 
reasonable time, furnish to the lieensees, upon the payment of six hundred 
and fifty dollars, for the construction of a new machine, of the same kind 
and capacity, in place of the one so worn out or destroyed; or if said licensor 
shall refuse to furnish such new machine, which he is at liberty to do, then 
said lieensees may elsewhere construct or cause to be constructed such new 
machine In place of the one wom out or destroyed as aforesaid; but every 
such new machine, whether fumished by said licensor or otherwise as above 
provided, shall be subject to the payment of said royalty, and to aU other 
conditions and provisions herein contained. 

"Fourth. Thls lieense is personal to the said lieensees, and shall not be 
assignable to or available by any other person or persons without the written 
consent of the sajd licensor or his légal représentatives or assigns; nor shall 
the royalty herein set forth cease to be paid under any circumstances wliatso- 
ever, except under the conditions herein named. 

"Seventh. The said lieensees may terminale the payment of royalty herein 
mentioned upon the condition that the aforesaid machine shall be returned 
and delivered to said licensor by the said lieensees with payment of royalty 
up to date of such return; and upon the further condition, and the said 
lieensees agrée, that they wIU not thereafter use or authorize, or allow to be 
used, dlrectly or indirectly, in their business or elsewhere, any other cloth- 
eutting machine until ail the patents herein mentioned shall hâve run out." 

The court found, as matters of fact, that, pursuant to the contract, 
the machine described therein was furnished to and received by the 
défendants, and remained in their possession until November 20, 
1886, when, by an accidentai fire, happening without their fault, it 
was totally destroyed; that the défendants had paid ail the royal- 
ties which by the terms of the contract became payable August 9, 
1886, but that they did not pay any part of the royalty for the next 
six months, and payable February 9, 1887; that the défendants 
offered to retum to Warth the burnt remains of the machine, if any 
there were, and to pay ail royalties due under the contract at the date 
of the fire, and in other respects to perform the conditions of the sev- 
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enth clause of the contract; and that, after the commencement of the 
action, they duly tendered and paid into court the sum of $247, as the 
royalty due at the date of the destruction of the machine. The court 
found, as légal conclusions, that, under the terms of the contract, the 
défendants were bailees for hire, and the contract was one of hirlng; 
that the total destruction of the machine by fire, without fault of 
either party, operated as a dissolution of the contract, and caused a 
failure of the considération, in the absence of any reproduction of a 
similar machine either by the licensor or licensees in the manner by 
said contract provided; and that the plaintiff was entitled to recover 
only the amount tendered by the défendants. 

The assignments of error présent the single question whether, in 
view of the terms of the contract, royalties were recoverable which 
accrued after the date of the destruction of the machine by fire. 

By the contract in question, the défendants were licensed to use, 
during the term of several letters patent, the machine which was 
destroyed by fire, and, as they were not licensed to otherwise enjoy 
the privilèges of any of the patents, the contract was essentially one 
for the hiring of a chattel; and we should agrée with the décision of 
the learned judge of the court below were it not for the efifect which 
it seems to us must be given to the spécial provisions of the contract. 
Upon principle and authority, in the absence of express stipulations 
to the contrary, in a contract for the hiring of a chattel, the hirer is 
only liable pro tanto for the payment of the hire if, without fault on 
his part, the chattel is destroyed before the expiration of the period 
during which he was to hâve the use of it. By this contract, how- 
ever, the parties agreed to terms which introduced very important 
qualifications of the rights and obligations which would otherwise 
hâve been implied. They agreed (clause 4) that the royalty, pay- 
able semiannually, until the expiration of the term of ail the patents, 
should be paid "under any circumstances whatsoever, except under 
the conditions herein named"; that (clause 7) the défendants might 
terminate payment of royalty by returning the machine, and paying 
the amount due at that date; and (clause 2) that, in the event of the 
destruction of the machine by fire, the défendants should pay the 
licensor the sum of |&50, and the latter should furnish them a new 
machine, of the same kind and capacity, or upon his refusai the de- 
fendants might construct one; and in either case the royalty should 
be payable as originally provided, and ail the other conditions of 
the contract should remain in force. It was entirely compétent for 
them to agrée that, if the machine should be destroyed by fire, the 
défendants should, nevertheless, continue to pay the reserved roy- 
alty; and, if they did so agrée, the défendants must fulfill, conforma- 
bly with the gênerai rule that where a party, by his own contract, 
créâtes a duty or obligation upon himself, he is bound to make it 
good or answer in damages, although prevented in the performance 
by inévitable accident. Burrill v. Crossman, 35 U. S. App. 608, 16 
C. G. A. 381, and 69 Fed. 747; Dermott v. Jones, 2 Wall. 1; Bullock 
V. Dommitt, 6 Term R. 650; Brecknock Co. v, Pritchard, Id. 750; 
Adams v. Nichols, 19 Pick. 275; Trustées v. Bennett, 27 N. J. Law, 
513. 
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Whether the covenants of tlie fourtii and seventh clauses, inde- 
pendently of the second clause, would compel a construction of the 
contract by which the défendants should be held liable for the pay- 
ment of the royalty after the destruction of the machine, is a ques- 
tion which we are not called upon to décide. The second clause was 
manifestly framed ex industria, to meet the précise contingeucy which 
has happened, and remove ail doubt as to the rights and obligations 
of the parties in case of the destruction of the machine by ûre. It 
provides that in that event the licensor shall furnish a new machine 
for |650 (the price of the original machine having been $1,150) ; but, 
if he does not, the défendants may provide themselves witli one f rom 
some other source, and that in either case the subsequently accruing 
royalty shall be paid, and ail the other conditions of the contract 
remain in force. This clause would be obliterated from the con- 
tract if the défendants are permitted, when the machine has been 
destreyed by flre, to terminate the contract, without procuring an- 
other machine, and returning it to the licensor. The seventh clause 
contemplâtes that the défendants, upon exercising the privilège of 
terminating the license, are to give an équivalent therefor. A ma- 
chine worn out by use or ruined by fire would not be an équivalent, 
in any fair sensé, and cannot be regarded as the one which the parties 
had in mind. The clause implies that they are to return a machine 
then in their possession, and capable of use. Eead together, the 
clauses mean that, in case the machine be worn out by use or de- 
stroyed by flre, a new machine is to be substituted, and ail the other 
terms of the contract are to remain in force; and, if the défendants 
elect to terminate the license, they are to return to the licensor the 
original machine, if it is not worn out or destroyed, and, if it is worn 
out or destroyed, a substituted machine. Upon any other construc- 
tion, the licensor would get no équivalent for the privilège given to 
the licensee of terminating the license, and would be deprived of his 
option to furnish the défendants, in case of the destruction of the 
original machine by flre, with a new machine, and be paid |650 for 
it; while the défendants would escape ail obligation to pay royalties, 
notwithstanding the rigorous terms of the fourth clause, by going 
through the farce of oflfering to return a thing no longer in existence. 

We conelude, therefore, that the défendants were not at liberty to 
terminate the license, by oîEering to return the destroyed machine; 
and, as they hâve not doue this, they remain under a subsisting 
obligation to pay the royalties. 

The judgment of the circuit court is reversed. 
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INTERNATIONAL BANK OF ST. LOUIS T. FABBR. 
(Oireult Ooiirt, B. D. New Yoric. April 5, 1S97.) 

1. J0RT8DICTION OF FEDERAL CoUETS — ACTION TO ChAKGB STOCKHOLDBIiS IS 

COKPORATIOKS. 

An action against a director of a corporation, to charge liim with liability, 
under section 30 of the New Yorli stocls corporation law, Is a civil action, 
of which the fédéral courts hâve jurisdiction concurrent with the state 
courts. 

2. CoiiPORATioîîS — Reports to State Officers — Jtjhat. 

When the report filed by a corporation pursuant to section 30 of the New 
Yorli stock corporation law Is signed by the proper officers, and the jurât 
shows that It was verified by their oath, the fact that the jurât Itself is 
not signed by them does not render the report defective. 
8. Same— Signatures. 

When there Is a vacaney In the offices of secretary and treasurer of a 
corporation, in conséquence of the résignation of the officers, a report signed 
by the président and a majority of the dlrectors, and veriûed by the prési- 
dent alone, is a sufficlent compliance with section 30 of the New York stock 
corporation law, requiring the flliug of a report signed by a majority of 
the direetors, and verified by the oath of the président or the vice prési- 
dent and treasurer or secretary. 

Robert D. Murray, for plaiutiff. 

Ferdinand A. Thomson and Benjamin F. Tracy, for défendant. 

WHEELER, District Judge. Ttie laws of New York hâve since 
1848 required the ofQeers of manufacturing corporations to file reports 
of their financial condition with the secretary of state and county 
clerk. The F. J. Falkenberg Company was such a corporation, or- 
ganized under thèse laws, with F. J. Falkenberg président, and the 
défendant a director, secretary, and treasurer. On January 14, 1892, 
the law in this respect was amended so as to read: 

"Sec. 30. Annual Report Every stock corporation, except moneyed and 
railroad corporations, shall annually, durlng the month of January, or If doing 
business without the TJnited States, bef ore the first day of May, make a report 
as of the first day of January, which sliall state: (1) The amount of its capi- 
tal stock, and the proportion actually paid in. (2) In gênerai tenus the nature 
of its existing assets and debts. (3) The amount of its debts, or an amount 
which they shall not exceed. (4) The amount of its assets, or an amount 
which its assets shall at least equal. (5) The names of its then stockholders. 
Such report shall be signed by a majority of its direetors, and verified by the 
oath of the président or the vice président and treasurer or secretary and flled 
in the office of the secretary of state, and In the ofBce of the county clerk of 
the county where its principal business office may be located. If such report 
is not so made and filed, ail the direetors of the corporation shall jointly and 
severally be personally llable for ail the debts of the corporation then existing, 
and for ail contraeted bef ore such report shall be made." 

In October, 1891, the défendant orally, and in writing delivered 
to the président, resigned as secretary and treasurer, and ceased to act 
as such. On January 29, 1892, reports signed by the président, as 
such, only, and a majority of the direetors, containing the required 
information, were flled with the secretary of state and the county 
clerk, and no others were made for that month or year. On De- 
cember 16, 1892, this company made one note of |2,500 ; on January 
I2th, 16th, and 20th, three of $2,000 each; and on January 14th one of 
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|1,000, — ail due in four months, and ail of which were immediately 
discounted by tàe plaintiff for the beneflt of the company, whicb had 
the proceeds. On January 31, 1893, reports were made and filed as 
required by the law. Tbe notes hâve not been paid, exeept f611.27 
on the flrst, and the corporation bas been dissolved on proceedings in 
a State court, in which suits against it were enjoined. This suit is 
brought upon this statute. 

Tbe point is made for the défendant that this statute is so pénal 
that an action upon it can be brought only in the state courts, and 
that, therefore, this court bas no jurisdiction of this suit. But thèse 
debts were contracted during the default, if there was such, when 
the statute aunexed the liability of the défendant, if made out, to that 
of the corporation; and the action seems, under thèse circumstances, 
to be such a civil action for the debt as that this court may bave 
jui'isdiction of it, concurrent with that of the state courts. Hunting- 
ton V. Attrill, 146 U. S. 657, 13 Sup. Gt. 224. So the merits of the 
case must be examined. 

The jurât to one of the reports of January, 1892, was not signed by 
the président, but the report itself was, and the jurât showed that 
the report was "verifled by the oath of the président." This lack of 
signature is relied upon as a defect in the report, but it does not seem 
to be a material one. ifeither this statute, nor usage where the re- 
port was sworn to, seems to require such signature. The remaining 
defect in those reports, and the important one in tlie case, is that 
they are not veriûed by the oath of a secretary or treasurer. The 
président appears to hâve thought that the statute meant vérification 
by him, or by the other ofiicers mentioned, and that when it was by 
him it would be suificient. His construction is argued now to be 
correct, but the statute seems rather to require vérification by the 
secretary or treasurer in addition to that by the président or vice 
président, — at least, if there should be such ofScers. The défendant 
resigned, so far as by his own action he could, some time before thèse 
reports in question were made; and much longer, and so long before 
thèse debts were contracted, that his résignation cannot be supposed 
to bave been made with any référence to either the reports or the 
debts. Although he was elected and accepted for a definite tenu, he 
could not be compelled to serve longer than he would, and could so 
resign as to avoid responsibility for the duties of the office, and 
leave it vacant. Briggs v. Spaulding, 141 U. S. 132, 11 Sup. Ct. 924. 
This vacancy was not filled till after thèse reports were made by the 
président, nor till after the time for making them had elapsed. By 
another provision, of the same law a director may relieve himself ot 
liability for failure to make report by flling a certificate that he had 
endeavored to bave a report made, and giving the détails required, so 
far as he can. This does not, however, seem to enlarge the liability 
provided for in the thirtieth section quoted, by making him liable for 
a defective report unless he so relieves himself, but gives this mode 
of relief if he would otherwise be legally liable. So the question re- 
maining is whether the, .law required the report to be verified by a 
secretary or treasurer, when there was none in office. This is so far 
in nature a pénal statute that strictness in its construction is required. 
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Chase v. Curtis, 113 U. S. 452, 5 Sup. Ct. 554. The law does not re- 
quire performance of impossibilities, The défendant could not, after 
résignation, reinstate himself as secretary or treasurer, and cannot be 
liable for not doing that. No secretary or treasurer could verify the 
reports, for there was none to do it. It was verified as the law re- 
quired, so far as there were oiBcers for the law to apply to, and beyond 
that the law would be as well attained by the veriflcation made as 
by anything further in that direction. Upon thèse f acts, which are 
found, there does not appear to hâve been such a default as to entitle 
the plaintiff to recover. Judgment for défendant. 



SHEAFE V. LARIMER. 
(Circuit Cîourt, N. D. lowa, W. D. April 9, 1897.) 

1, Banks and Banking— Assessment on Stoceholders. 

Where, upon the pétition of the receiver of a state bank, an order has 
been made authorizing an assessment upon the capital stock of the bank 
under a statute authorizing such assessment, the order is binding upon 
stockholders, and cannot be collaterally attacked by them, although they 
were nonresident, and not before the court. 

2, SaME— COTJNTERCLAIM. 

In an action by the receiver of a bank against a stockholder under a stat- 
utei Imposing a liability upon stockholders for the debts of the bank, the 
défendant cannot plead as a counterclaim a claim for damages against the 
bank for false représentations made at the time he bought his stock, the 
bank not belng a party to the action. 

This was an action at law brought by 0. M. Sheafe, receiver ot 
the Washington Savings Bank, against A. V. Larimer, to recover 
an assessment on the stock of the bank, Submitted on démarrer 
to answer and counterclaim. 

Strong & Owen, for plaintiff. 
F, McNulty, for défendant. 

SHBBAS, District Judge. From the averments in the pétition 
filed in this case it appears that the Washington Savings Bank is 
a banking coi'poration created under the provisions of the laws of 
the state of Washington; that in January, 1894, proceedings in 
liquidation were brought against the bank in the superior court of 
Kings county, in said state, and C. M. Sheafe was appointed re- 
ceiver of the bank, with authority to collect the assets of the cor- 
poration, and apply the same in payment of the debts due there- 
from; that on the 31st day of August, 1895, the superior court in 
said Kings county, upon the pétition of the receiver, made an order 
authorizing an assessment upon the capital stock of said bank, in 
an amount equal to the face value thereof, to be payable to said 
receiver within SO days from the date of the order; that the de- 
fendant herein is a stockholder in said bank, having purchased on 
the Ist day of October, 1891, 100 shares of stock, of the par value 
of |100 per share; that the défendant refuses to pay said assess- 
ment, and therefore judgment for the sum of flO,000 is prayed 
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against him. To this pétition the défendant files an answer and 
counterclaim, averring therein that lie is a résident of lowa; that 
he never was in the state of Washington, and never tqok part in 
the management of the bank; that he was not a party to the. pro- 
ceedings in liquidation, and had no notice of the application to 
the court for an order authorizing the assessment upon the capital 
stock of the bank; that, when the bank was placed in liquidation, 
the assets amounted to the sum of |233,214:, and the liabilities to 
the sum of $143,717; that, when the bank was flrst organized, it 
had a capital stock of |50,000; that afterwards it was proposed to 
increase the capital stock to $100,000, and that the président of the 
bank represented to him about October 1, 1891, that 400 shares 
of the proposed increase had been subscribed and paid for, at the 
rate of $105 per share, and thereby the défendant was indueed to 
purchase 100 shares, paying therefor the sum of $10,500; that in 
fact only $24,980 of such increase had been subscribed and paid 
for; that he (the said défendant herein) did not know or learn of 
the fraud thus practiced on him until some time after the reeeiver 
herein had been appointed, when he offered to return the stock to 
him; and he now prays judgment for the damages caused him, in 
the sum of $10,500, against the reeeiver and the named bank. To 
this answer and counterclaim, the plaintifiE demurs on several 
grounds, the flrst point being that the défendant cannot, in this 
court and in this proceeding, attack the action had in the superior 
court of Kings county authorizing an assessment upon the capital 
stock of the corporation. The position taken by défendant is that 
he was not within the territorial jurisdiction of the court making 
the order; that he was not notified of the proceeding; that it was 
purely ex parte; and that the stockholder is entitled to his day 
in court, or, in other words, he is not bound by the assessment or- 
der unless he had personal notice of the application therefor. 

The provision of the statutes of the state of Washington creating 
a liability on stockholders for an amount equal to the face value 
of the stock held by them is identical with that found in the act of con- 
gress known as the "National Bank Act." In the case of Wilson v. 
Book, 43 Pac. 939, the suprême court of Washington held that the 
statutory liability thus imposed upon stockholders eau be enforced 
by a reeeiver of the corporation, and it thus appears that the su- 
perior court of Kings county had the right to entertain the ap- 
plication of the reeeiver for an order directing the making of an 
assessment upon the shareholders of the bank. This application 
was made in the case pending in that court, wherein the bank was 
a party; and it was not necessary to give notice to the individual 
stockholders in order to confer jurisdiction upon the court to make 
the assessment order. 

This exact question was before the suprême court in Hawkins 
V. Glenn, 131 U. S. 319, 9 Sup. Ct. 739, and it was therein said: 

"Sued after such an order of court, the défendant does not deny the existence 
of any one of the faets upon which the order was made, but contends that 
there has been no call as to him, becausc he was not a party to the cause be- 
1ween the créditer and corporation. We understand the rule to be otherwise, 
and that the stoclcholder is bound by a decree of a court of equity against 
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the corporation In enforcement of a oorporate duty, although not a party as an 
individual, but only througii représentation by tlie company. A stocliholcler is 
80 far as intégral i)art of tlie corporation that, in view of tlie law, he is privy 
to the proceedings touchlng the body of whlch he is a member. Sanger v. TJpton, 
91 U. S. 56, in which case it is also sald: 'It was not necessary that ihe 
stockholders should be before the court when it [the order] was made, any 
more than that they should hâve been there when the decree of banicruptcy 
was pronounced. That decree gave the jurlsdiction and authorlty to malje 
the order. The plaintifC in errer could not in this action question the validity 
of the decree; and, for the same reasons, she could not draw into question 
the validity of the order.' " 

Tbe same doctrine is announced in Glenn v. Liggett, 135 U. S. 
533, 10 Sup. et. 867, and Priest v. Glenn, 2 C. C. A. 305, 51 Fed. 
400. 

Under the rule as given in thèse cases, it must be held that 
the stockholders in the Washington Savings Bank are bound by 
the assessment order granted by the superior court of Kings coun- 
ty, and that the validity thereof cannot be questioned in this col- 
latéral proceeding in this court, upon any of the grounds set forth 
in the answer of the défendant. If it be true that no real neces- 
sity for calling upon the stockholders existed, and that the assess- 
ment was improvidently made, relief must be sought in the court 
granting the order. In this case it must be held that it is not 
open to the défendant to question the validity of the assessment 
order, on the ground that the stockholders were not personally 
notiâed of the application for the order, or for the reason that the 
stockholders should, not hâve been assessed until the other assets 
of the corporation had been wholly exhausted. 

The next question for considération arises upon the paragraphs 
of the answer setting forth that the défendant was induced to pur- 
chase the shares of stock by him held, by reason of certain false 
statements made to him by the président of the bank, to the efEect 
that 140,000 of the increased capital stock had been purchased by 
others, at the rate of |105 per share, whereas in fact only |24,980 
of Buch increased stock had been purchased by others, and upon 
the portion of the answer setting up a counterclaim for damages 
based upon thèse alleged false représentations. Although the dé- 
fendant sets forth in the answer the facts relied upon as consti- 
tuting false représentations, a rescission of the contract of sale is 
not prayed for; nor could it be properly sought for in this action, 
the same being at law. The answer admits that in fact the de- 
fendant, since October 1, 1891, has been a stockholder in the bank, 
but avers, in substance, that he was induced to become a stock- 
holder by means of certain false représentations made to him by 
the président of the bank, The défendant has not sought nor se- 
cured a rescission of the contract of purchase of the stock by a 
decree in equity, and he therefore is yet legally a stockholder, and 
subject to the liabilities of a stockholder. The remedy sought in 
this action by the défendant is a judgment for damages, and this 
is sought in the form of a counterclaim against the plaintiff, and 
against the bank. The latter was not a party to the suit as origi- 
nally brought, and has not been served with notice, nor has an 
appearance therefor been entered. So far as the record now shows, 
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the counterclaim is pending against the receiver only, and I can see 
no ground for holding that the counterclaim can be sustained 
against the rights represented by the receiver in this case. The cause 
of action, if any exists, does not arise out of any acts of the receiver, 
but came into existence when the sale of stock was made, in October, 
1891. It is a claim for damages against the bank, and it is open to 
the défendant to sue upon the claim for damages, and, if judgment in 
his favor is obtained, to file the claim as a debt with the receiver; 
but it cannot be availed of as a counterclaim against the receiver 
in the présent action. 

The reasons why this should not be permitted are well stated 
in Barton v. Barbour, 104 TJ. S. 126-128, wherein it is said : 

"The évident purpose of a suitor who brings his action against a receiver with- 
out leave is to obtain some advantage over the otlier elaimants upon the as 
sets in the recelver's hands. This judginent, if he recovered one, would be 
against the défendant in his capacity as receiver, and the exécution would rnn 
against the property in his hands as such. * * * If he has tlie right, in a 
distinct suit, to prosecute his demand to judgment without leave of the court 
appointing the receiver, he -would hâve the right to enforce satisfaction of it. 
By virtue of his judgment, he could, unless restraiued by injunction, seize 
upon the property of the trust, or attach its crédits. If his judgment were 
obtained outside the territorial jurisdiction of the court by wliich the receiver 
was appointed, he could do this; and the court which appointed tho receiver 
and was administering the trust assets would be impotent to restraiu him. 
The' eft'ect upon the property of the trust of any attempt to enforce satisfac- 
tion of his judgment would be preclsely the same as if his suit had been 
brought for the purpose of taking property from the possession of the re- 
ceiver." 

Thus, in this case, if the court should permit a judgment to be 
entered against the receiver upon the counterclaim, and an exé- 
cution to be issued thereon, the same might be levied upon the 
assets of the bank in the, receiver's hands, thus giving him a préf- 
érence over the other creditors; and the same resuit follows if the 
court should slIIow the claim for damages to be set ofE against the 
sum due from the défendant on the shares of stock held by him. 
Thus, in Sawyer v. Hoag, 17 Wall. 610, it is held that a stock- 
holder indebted to an insolvent corporation, for portions of the 
capital stock not paid in full, cannot set oiï against this trust fund, 
belonging to the creditors, a sum due him from the corporation. 
In Scammon v. Kimball, 92 U. S. 362, it was ruled that a claim for 
losses by lire due from an Insurance company cannot be set off 
by the insured against notes given by him for the capital stock 
of the Company. And in Handley v. Stutz, 139 U. S. 417, 11 Sup. 
et. 530, it was held that a stockholder indebted to an insolvent 
corporation for unpaid shares cannot set off against this trust fund 
for creditors a debt due him from the corporation. 

The receiver in this case is suing on behalf of creditors to recover 
an assessment made upon the holders of the capital stock of the 
insolvent bank, or, in other words, is suing to recover a trust fund 
belonging to the creditors; and, under the doctrine announced in 
the cases cited, it must be held that a claim for damages, such as 
is counted on by the défendant, cannot be set off in this action 
against the claim of the creditors represented by the receiver. In 
Scott V. Armstrong, 146 U. S. 499, 13 Sup. Ct. 148, the question 
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when a set-off is valid against a receiver of a national bank is very 
fully discussed. In that case the receiver, Armstrong, brouglit 
suit npon a promissory note for f 10,000, signed by Scott and the 
Farmers' Bank; and the latter pleaded, as a set-off, a sum stand- 
ing to its crédit on the books of the Fidelity Bank, of which Arm- 
strong was receiver. The receiver demurred to the plea of set-off, and 
the demurrer was sustained, and judgment at law was rendered for 
the full sum due on the note. Thereupon a bill in equity was flled 
by the judgment défendants, setting forth the facts, and praying 
an injunction to restrain the collection of the judgment at law. 
Upon demurrer this bill was dismissed in the circuit court, and an 
appeal was taken to the court of appeals for the Sixth circuit, bv 
which court the questions at issue were certified to the suprême 
court, by which it was held that the set-off was available to the 
défendants in equity, and should be allowed. The conclusion 
reached in that case was that if the Fidelity Bank had not become 
insolvent, and had itself demanded payment of the Farmers' Bank 
of the note when it came due, the latter bank would hâve had the 
right to require the application on the note of the sum held on 
deposit by the Fidelity Bank, and that this right of mutual set- 
ofî was not defeated or extinguished by the fact that the Fidelity 
Bank was placed in liquidation through the appointment of a re- 
ceiver. In substance, it was held in that case that where, prior 
to the insolvency of the bank, the right of set-oiï existed by reason 
of the express agreement of the parties, or by reason of the nature 
of the dealings between the parties, this right of set-off would not 
be terminated because one of the contracting parties became in- 
solvent, and a receiver thereof was appointed, it being held that 
the equity and right of mutual set-ofE were superior to the equity of 
the gênerai creditors. The rule announced in this case is not, how- 
ever, applicable to a suit brought by a receiver to recover an as- 
sessment made under the provisions of a statute imposiug a lia- 
bility upon corporate stockholders for the debts of the corporation. 
It is only in a very limited sensé that such liability can be said to 
be an asset of the corporation. The unpaid portions of the capital 
stock subscribed for may be called in by the corporation, and may 
be applied, not only to the payment of the corporate debts, but also 
to the extension and furtherance of the corporate business; and 
thus such sums may be held to be an ordinary asset of the corpo- 
ration, as well as a trust fund to be used for the beneflt of cred- 
itors. Not so, however, with regard to the statutory liability to 
assessments for a sum equal to the face value of the stock. This 
liability can be enforced only on behalf of creditors, and when a 
bank, having become insolvent, is placed in the hands of a receiver, 
the latter can alone sue for and recover the same, it being held 
that in such case ail the creditors are entitled to share ratably in 
the trust fund, and hence the suit must be in the name of the 
receiver, as the représentative of ail the creditors. Bailey v. Mosh- 
er, 11 O. C. A. 304, 63 Fed. 488. 

Having regard, therefore, to the nature of the liability sought 
to be enforced against the défendant in this case, and the rights of 
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ail creditors thereto, it cannot be held that there was any agree- 
ment, express or implied, existing between the corporation and 
the défendant, as a stockholder therein, upon which. to base the 
right of set-off, or that there exista any equity in favor of défend- 
ant which entitles him to set ofE his unliquidated claim for dam- 
ages against the statutory right of the creditors, sought to be en- 
forced in this action. The demurrer to the fourth and succeed- 
ing paragraphs of the answer, including the counterclaim declared 
on, is sustained. 



OAREY V. MAYER. 

(Circuit Court of Appeals, Second Circuit. Aprll 8, 1897.) 

Corporations — Insolvbnct — Calls on Stock — Dischakqb ik BA.NKRUPTcy. 
The obligation of a subscriber to tbe stock of a corporation to respond to 
calls becomes, upon the declaxed Insolvency of the corporation, by the ex- 
écution of a deed of trust for the beneflt of creditors, a llablUty wlth a con- 
tlngenoy, though not flxed in amount, and not payable until a call has been 
made; and when such subscriber bas, subséquent to the exécution of such 
a deed of trust, flled hls pétition in bankruptcy under the act of 1867, and 
been dlscharged, his discharge Is a good défense to an action to recover the 
amount of hls subscrlption, though the csUl on which the action is based 
Is not made until after the discharge Is granted. 

Appeal from the Circuit Court of the United Statea for the South- 
ern District of New York. 

Burton N. Harrison, for plaintifif. 
George Zabriakie, for défendant. 

Before PECKHAM, Circuit Justice, and WAJXACE and SHIP- 
MAN, Circuit Judges. 

SHIPMAN, Circuit Judge. Alexander J. Mayer, of the city of 
New York, became, prior to 1866, the holder and owner of 450 
shares, of the par value of flOO each, of the capital stock of the 
National Express & Transportation Company, a Virginia corpo- 
ration. The statute of Virginia required that, upon every subscrlp- 
tion for shares in a corporation of the character of the express 
Company, there should be paid |2 upon each share at the time of 
subscribing, and that the residue thereof should be paid as 
required by the président and directors. When Mayer became a 
stockholder, |20 per share had been paid upon his stock. On Sep- 
tember 20, 1866, the corporation assigned and transferred by deed 
ail its property to three trustées, for the beneflt of its creditors. 
By this assignment, that part of the assets of the corporation which 
consisted in unpaid subscriptions for stock passed to the trustées, 
but the collection of this class of the assets by actions at law could 
be set in motion only by a call made by the président and directors, 
or, failing their action, by a court of equity, at the instance of the 
trustées or of the creditors. Nothing was done in this respect ei- 
ther by the trustées or by the ofûcers of the corporation, and on 
November 28, 1871, a creditors' suit, by bill in equity, was cop»- 
menced in a Virginia court of compétent jurisdiction, one object 
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of whîch was to compel a call for so much of the unpaid subscrip- 
tious as would suflfice to pay the debts of the company. The court, 
on Decen^ber 10, 1880, made a decree, which found the amount due 
to the persons named as creditors, and made a call upon the stock- 
holders to pay 30 per cent, of the par of their stock in order to 
administer the trust and pay the debts. Subsequently, on March 
26, 1886, a further call for 50 per cent, was made by the Virginia 
court. On March 29, 1868, Mayer applied to the district court for 
the Southern district of New York to be declared a bankrupt, was 
thereafter adjudged a bankrupt, and, on May 20, 1879, was dis- 
charged by said court from ail debts and claims which were prov- 
able against his estate and which existed on March 29, 1868. No 
claim for any liability upon said stock was proved against his es- 
tate, and no portion of either of said calls has ever been paid. Up- 
on an action at law before the circuit court for the Southern dis- 
trict of New York, by George G. Carey, the successor of the Vir- 
ginia trustées, against Mayer, to recover the amount of the two 
calls, to which action the discharge in bankruptcy was pleaded in 
bar, the court directed a verdict for the défendant. The only ques- 
tion upon the writ of error is whether the discharge granted May 
20, 1879, upon a pétition in bankruptcy flled March 29, 18^8, dis- 
charged the défendant from liability upon the two calls made in 
1880 and in 1886, and that question dépends upon whether the lia- 
bility was or was not a provable debt. 

The provisions of the bankruptcy statutes which relate to this 
questiooQ are contained in sections 5067 and 5068 of the Revised 
Statutes, and are as foUows: 

"Sec. 5067. AU debts due and payable from the bankrupt at the tlme of com- 
mencement of proeeedings in bankruptcy, and ail debts then exlstlng, but not 
payable until a future day, • • • may be proved against the estate of the 
bankrupt [The remalnder of the section relates to demands for damages 
arising out of spedfled torts.] 

"Sec. 5068. In ail cases of contingent debts and contingent liabilities eon- 
traeted by the bankrupt, and not herein otherwise provided for, the creditor 
may make claim therefor, and may hâve his claim allowed, with the right to 
share in the dividends, if the contlngency happens before the order for the 
final dividend, or he may, at any time, apply to the court to hâve the présent 
value of the debt or liability ascertained and liquidated, which shall then be 
done in such manner as the courts shaU order, and he shall be allowed to prove 
for the amount so ascertained." 

When the question has arisen as to the date at which the stat- 
ute of limitations began to run against a liability to pay calls of 
the kind now under considération, the suprême court has repeat- 
edly insisted that the statute did not begin to run until the debt 
was ascertained; that this ascertainment was had when a call or 
authorized demand for payment in behalf of creditors had been 
made; and that no obligation rested upon "the stockholder to pay 
at ail until some authorized demand on behalf of creditors was 
made for payment." Scovill v. Thayer, 105 U. S. 143; Glenn v. Lig- 
gett, 135 U. S. 542, 10 Sup. Ot. 867; Glenn v. Marbury, 145 U. S. 
499, 12 Sup. et. 914. But we are not now called upon to déter- 
mine when the obligation became a flxed debt, but to ascertain 
its character after the insolvency of the corporation, and before 
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an assessment. It is obvious that before the exact amount of a 
liability bas become certain, or bas been ascertained, it may. be 
a debt for tbe purpose of attachment, or a debt which can be 
presented as a claim against the estate of a deceased person, tbe 
amount of tbe claim to be subsequently ascertained. In the case 
of a liability for an unpaid subscription for stock, the seed of the 
liability is the act of subscription, and when notorious insolvency 
takes place, and it becomes manifest by the act of the corporation 
that the subscriptions must pay the debts, the liability bas also 
become manifest, but it requires a call or assessment to make it 
complète and of certain amount. It is a liability which cannot 
be made the subject of an action at law against the subscriber 
until a call hàs been made, but it is a liability not yet matured. 
Thus, Mr. Justice Bradley bas said, in Re Glen Iron M'^orks, 20 
Fed. 674, that "the obligation to pay is founded — First, upon the 
subscription to the stock ; secondly, upon the existence of creditors 
and debts of the corporation requiring the payment of the subscrip- 
tion to satisfy them." He further says that the condition to be 
performed "in order to convert the obligation of the s.tockholder 
into a perfect and complète debt" is an assessment and a call; 
that, if the corporation does not do its duty and make the call, 
a court of chancery can ; and that its interposition "does not create 
the duty to pay; it only assesses the équitable amount to be paid 
by each." This, we think, is the true view to be taken of the 
nature of Mayer's obligation at the date of the trust deed. The 
exécution and delivery of the deed proclaimed that the corporation 
was unable to pay its debts in money, and that for the beneât of 
its unpaid creditors its property should be turned into money by 
trustées specially appointed for that purpose. By the insolvency, 
the obligation to pay something became existing and manifest ; 
but the amount to be paid was uncertain, and was to be made cer- 
tain either by the offlcers of the corporation or by a court of chan- 
cery which could ascertain the proper and equal amount to be paid 
bv each, for equality of assessment was important. Hawkins v. 
Glenn, 1-31 U. S. 319, 333,. 9 Sup. Ct. 739. 

The question still remains whether, until the amount had been 
ascertained, the liability was provable witbin the provisions of sec 
tion 5068. The record in this case présents the naked question 
whether a stockholder's liability of this character, which had been 
assigned to trustées for the beneflt of creditors in September, 1866, 
was provable by the trustées against the estate of the stockholder 
in bankruptcy from 1868 to 1879, no attempt having been made by 
the trustées to obtain a call from a proper court of chancery, and 
the président and directors of the corporation neglecting their 
duty in this regard. From other records in this court, in actions 
by the plaintiff or his predecessor against stockholders to recover 
assessments, and from the opinions of other courts in similar cases, 
it seems that the trustées were, upon the suit of Mayer (the présent 
défendant), enjoined, in October, 1866, by an interlocutory order 
of one of the courts of the state of New York, against acting un- 
der the deed of trust in respect to the assets of the corporation, 
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upon the alleged ground of the invalidity of the deed; that this 
order was in force until 1882; that the stockholders interposed re- 
peated hindrances against the collection of the amount due upon 
their unpaid subscriptions; and that the trustées did not think 
that this part of the assets had been assigned to them by the trust 
deed. It also seems that the trustées willingly yielded to this 
opposition upon the part of the stockholders ; made and desired to 
make no attempt to enforce the stockholders' liability; that doubts 
existed until 1871 in the minds of creditors and their advisera as 
to the proper course of procédure; and that much litigation be- 
came necessary to settle the légal questions, which were present- 
ed in varions forms. In this record the question is not incumbered 
by considérations in regard to an estoppel upon the défendant, or 
the inability of the trustées, by reason of the action of other courts, 
to obtain an assessment, or their lack of knowledge in regard to 
their title to the unpaid subscriptions. The case stands as if this 
class of assets came into the hands of trustées for the beneflt of 
creditors of an insolvent corporation, who were presumably capa- 
ble and willing to take, and were not hindered f rom taking, the req- 
uisite steps for their collection. 

Section 5068 provided that the creditor could make claim for a 
contingent debt or contingent liability, and hâve his claim allowed, 
with the right to share in the dividends, if the contingency hap- 
pened before the order for the final dividend. A contingent debt 
or liability is not provable when the time for its becoming a debt 
is uncertain and not ascertainable, or the amount is uncertain and 
not to be ascertained. Riggin v. Maguire, 15 Wall. 549; Wolf 
V. Stix, 99 U. S. 1. If we plant ourselves upon the précise lan- 
guage in Scovill v. Thayer, supra, and say that the stockholder 
was under no obligation to pay anything until the amount had 
been ascertained by an assessment or authorized call, it follows 
that the call must précède the claim, because, if the call made the 
debt, there was not, until such an assessment, even a contingent 
debt. But that language of the court must be interpreted in view 
of the subject under considération, which was the relation of the 
statute of limitations to the debt. 

It may well be assumed that, before an officiai act of the cor- 
poration which has proclaimed insolvency, there is no provable 
debt against the bankrupt estate of a stockholder. The contin- 
gency, in the case of a solvent and "going" corporation, is so re- 
mote that a claim could not with propriety be made; but when 
the fact of insolvency has been confessed, and an assignment for 
the beneflt of its creditors has been made, nothing remains to be 
done, in order to make the liability a fixed debt, but to ascertain 
the amount of the assessment by the intervention either of the 
corporation or of a court of chancery. This intervention it was 
the duty of the trustées to obtain. They could not properly lie 
still, and permit thèse assets to disappear by the death or the in- 
solvency of the stockholders; and we can now see that, if they 
had set proceedings in motion before a Virginia court in 1866, an 
assessment would hâve been made within a reasonable time. There 
79 F.— 59 
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waa no practical diflculty, under the facts disclosed in the rec- 
ord, -wbich shonld bave prevented the trustées from presenting 
their claim against the bankrupt estate, and, if the assessment 
should be made by the court of chancery before the final dividend, 
of haTing the claim allowed in the amount which that court should 
bave ascertained. The remaining method of proving the claim, 
which is pointed out in 'section 5068, viz. by the valuation of the 
liability by the court of bankruptcy, was not in this case practi- 
cable. The difflculties in the way of reaching a resuit which would 
be anything more than a surmise, not supported by the aid of facts, 
are manifest. The only parties before the court would hâve been 
the trustées and the bankrupt, who could inform the court of the 
amount of the admitted, but not of the actual, debts. The actual 
amount must be obtained by a présentation of claims to a court 
or its master. The amount of collectible subscriptions and the 
amount of probable expenses would be unknown factors to a court 
of bankruptcy, as they proved to be to the court of chancery; but 
the latter court could retain, and did retain, the cause, so as to 
make an additional call, if necessary. In addition, no valuation by 
the court of bankruptcy would bave the necessary requisite of 
equality among the stockholders. 

The plaintifE relies strongly upoo the English décisions in bank- 
ruptcy cases, which with great uniformity construe their bank- 
ruptcy statutes as not permitting the allowance of a claim for an 
unpaid subscription, unless the call preceded, or was concurrent 
with, the date of the bankruptcy. It is necessary to quote the im- 
portant sections of the statutes in order to understand the précise 
point of the décisions. The fifty-sixth section of 6 Geo. TV. c. 16, 
is as foUows: 

"M any bankrupt shall, before the Issuing of the commission, hâve contracted 
any debt payable upon a contingency which shall not hâve happened before 
the issuing of such commission, the person to whom such debt bas been con- 
tracted may, tf he thinlj fit, apply to the comimlssioners to set a value upon 
■aach debt, and the commissloners are hereby required to ascertain the value 
thereof, and to admit such person to prove the amount so ascertained, and to 
receive dividends thereon, or. If such value shall not be so ascertained before 
the contingency shall hâve happened, then such perscn may, after such con- 
tingency shall hâve happened, prove in respect of such debt and receive divi- 
dend with the other creditors, not disturbing any former dividends." 

The important décision upon this section, and the one upon 
which the subséquent cases ail rely, is Rail way Oo. v. Burnside, 
5 Exch. 129. The calls which were in question were made after 
the défendant became bankrupt. Baron Parke rested his décision 
upon the meaning of the word "debt," and was of opinion that, 
when the bankruptcy occurred, no certain debt had been con- 
tracted. He said: 

"Is this, then, a debt payable on a contingency under the 56th section? The 
contract on which the shareholder's obligation is founded is not to pay a cer- 
tain fixed sum upon a future contingency, but such sum or sums as may be re- 
quired from himself and ail the other shareholders from tlme to tlme, not ex- 
ceeding a certain sum, and regulated by the wants of the compony. At the 
♦taie of the bankruptcy It was uncertain what the sum would be which the 
<'«f«»daBt would be called on to pay, and no certain debt was then contracted." 
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U section 6068 contained only the term "debt payable upon a 
oontingency," Baron Parke's opinion would be of great weight; 
but it contains the more elastic term "liability," and the statute 
also implies tbat the liability may ripen into a debt during the aet- 
tlement of the eetate. 

The next statute is section 75 of the "Companies Acf (chapter 
89, 25 & 26 Vict), which is as foUows: 

"The liability of any person to contribute to the assets of a company undèr 
thls act In the CTent of the saine belng wound up shall be deemed to ereate 
a debt, accrulng due from such person at the tlme when his liability com- 
menced, but payable at the tlme or respective tlmes when calls are made as 
herelnafter mentloned for enforclng such liability, and It shall be lawful, In 
the case of the bankruptey of any contributory, to prove against hls estate the 
estlmated value of hls liablllly to future calls, as well as calls already made." 

The earlier claims of tbe section were apparently designed to 
define the liability of a contributor upon his subscription to be a 
debt payable when the call was made; but it has been held that 
the last clause of the section prevented the proving of the debt, 
nnless the winding up had commenced by a call at or prior to 
the date of the bankruptey. Financial Corp. v. Lawrence, L. R. 
4 C. I*. 731; Hastie's Case, L. E. 7 Eq. 3, i Ch. App. 274. 

The décision of thia case is placed upon the ground that the 
deed of the corporation of ail its assets to trustées for the beneât 
of creditors, being a déclaration by the corporation of its insol- 
yency and also the commencement of the winding up, preceded the 
filing of the defendant's pétition in bankruptey, and that, by reason 
of thèse facts, the defendant's obligation as a stockholder became a 
liability with a contingency, Tiz. the ascertainment by a court of 
chancery of the amount to be paid; that this amount could hâve 
been made certain; and that it was the duty of the trustées to en- 
deayor to make it certain before the order for a final dividend. 
The cases in this country, in addition to those heretofore cited, 
which bear upon one side or the other, to a greater or less degree, 
upon the provable character of the liability of the défendant, are 
Irons V. Bank, 17 Fed. 308; Glenn v. Abell, 39 Fed. 10; Railroad 
Co. V. Clarke, 29 Pa. St. 146; U. S. v. Kob Roy, Fed. Cas. No. 
16,179; Haywood v. Shreeve, 44 N. J. Law, 101; Glenn v. Howard, 
65 Md. 40, 3 Atl. 895; Sayre v. Glenn, 87 Ala, 631, 6 South. 45. 

Tbe judgment of the circuit court is affirmed, with costa. 



DOWNING et al. r. OUTERBRIDGB, 

circuit Court of Appeals, Second Circuit. Aprll 8, 1897.) 

1. Conversion — Measohb of Damages. 

In an action by a dealer In flowers In Bermuda for conversion of a 
quantity of flowers intrusted to défendant for delivery to plalntiff's cus- 
tomers In New York, the measure of damages Is the market value of 
the flowers at the tlme and place of conversion; but an instruction to 
the jury that they may give a verdict for "what the flowers were worth 
to the plaintlfC hère In the defendant's hands to go to the plaintiff'a cus- 
tomers" la oot erroueous, the Jury being elsewhere chargea that they 
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could giTe nothing for injury to the plalntifE's réputation wlth hls cus- 
tomers, or what he might hâve to pay back. 

2. Same— Positive Damages— Instructions. 

It Is not error, in an action for conversion, to charge the jury that, If 
they can say from the évidence that the défendants dishonestly overrode 
the rights of the plalntlfC for their own purposes, knew that the goods 
In question were hls not theirs, and, dlsregardlng hls rights, took the 
goods for their own uses, punitive damages may be awarded. 

8. Samb — Conversion by Bxpressman— Négligent Marking. 

In an action agalnst an expressman for conversion of goods intrusted to 
hlm for delivery, and which he knew belonged to the plaintiff, the fact 
that the plalntlfC may hâve been négligent in marking the goods Is no dé- 
fense. 

In Error to the Circuit Court of tlie United States for the Southern 
District of New Yorli. 

Tliis case cornes hère on writ of error to review a judgment of the 
circuit court, Southern district of New York, entered upon a verdict 
for $1,535 in favor of défendant in error, who was plaintiff below. 
The facts sufflciently appear in the opinion. 

C. P. McClelland, for plaintiffs in error. 

Edward C. Perkins, for défendant in error. * 

Before LACOMBE and SHIP|iIAN, Circuit Judges. 

LACOMBE, Circuit Judge. Plaintiiï, in the year 1895, waa a 
producer and shipper of lilies in the Island of Bermuda. Défend- 
ants carried on an express business between Bermuda and New York, 
and also sold lilies in this country. In the winter of 1895 plaintiff 
made contracts with tourists in the Island of Bermuda to sell them 
boxés of eut flowers to be delivered in varions parts of the United 
States at Easter. The goods were to be delivçred in time for Easter 
decora,tions. They were to be "delivered at the door" of the respec- 
tive purchasers. Some time before Easter, défendants, by their 
agent in Bermuda, agreed in writing with plaintiff "to express to the 
United States, Canada, etc., as per schedule list, « * * boxes of 
eut flowers," etc. Under this contract plaintiff delivered the goods 
in question — 210 boxes of lilies and other eut flowers — to the agent, 
on the moming of Thursday, April 4, 1893 (the following Sunday was 
the Sunday before Easter), to be shipped by the steamer Trinidad, 
which was to sail for New York at 12 o'clock on that day. The boxes 
were marked with numbers, and, after receiving them, the ageiit 
marked them with a cross, which was the shipping mark of Down- 
ing & Oo. Outerbridge also gave the agent a shipping list, con- 
taining a column, the numbers corresponding to those on the boxes; 
agalnst each number the name and address of the person to whom 
the box bearing that number was to go; and, in a separate column, 
the whole number of boxes to go to the person whose name was set 
. opposite. Défendants had contracted to supply their customers 
with somewhere between 1,500 and 2,000 boxes. They expected to 
receive for this purpose, by the same steamer, between 1,800 and 2,000 
boxes on their own account. The steamer brought plaintifl's 210 
boxes; 610 boxes, recel ved by défendants, as expressmen, to be 
shipped to various persons whose names and addresses were on the 
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boxes; and 711 boxeg on défendants' own account, — ^in ail 1,531. The 
jury found — and there was abundant évidence to sustain their find- 
ing — that défendants, knowing that the 210 boxes were plaintiff's, 
and not theirs, appropriated them to their own use, and sent them to 
tbeir own customers in place of the boxes which they were expecting, 
but did not receive. 

The first error assigned is that verdict should hâve been directed 
for défendants on the ground that the title had passed to the con- 
signées, and plaintiff had no interest or possession or right of posses- 
sion to support an action. No objection or exception raised this 
point in the circuit court, and it cannot be considered hère. 

The second error assigned is that the court improperly instructed 
the jury as to the measure of damages. The action is in tort, for 
conversion, and the proper measure of damage was the value of the 
merchandise at the time and place of conversion. Défendants duly 
excepted to so much of the charge as instructed the jury that they 
might give a verdict "for what thèse flowers were worth to him to 
send to his customers; ♦ * • what they were worth to the plain- 
tiff hère in the défendants' hands to go to plaintiiï's customers." 
They were worth to the plaintiff what he would hâve had to pay hère 
at that time for others to replace them and send to his customers, 
and what he would hâve to pay for such flowers in this market at 
that time would, of course, be the market price. Standing alone, 
the above-quoted sentences might perhaps be understood by the 
jury as implying that they might give him some spécial damage aside 
from the market price; but, when the charge is considered as a whole, 
it is apparent that the jury could not hâve been misled, for the court 
expressly charged them that they were to give "nothing for the înjury 
to his réputation" for failure to fulfill his contracts with his custom- 
ers; that they were not to take account of "what he had to pay back, 
and has not paid back or has paid back, and how he bas paid it back. 
We bave nothing to do with that." There was évidence in the case 
of the price at which lilies sold in New York and Brooklyn at that 
time. 

It is next assigned as error that the jury were allowed to find puni- 
tive damages. On this branch of the case the court charged: 

"If you can say from the évidence In the case that the défendants dishonestly 
overrode the rights of the plaintlff for theîr own purposes; knew that thèse 
boxes of flowers were his, and not theirs; and, disregarding his right to hâve 
them go on to his customers, they took them and sent them to their own cus- 
tomers,— you can look at ail that, and say whether you think they ought not 
to pay a further sum in damages; to stamp upon their conduet what you think 
of such thlngs; to let the défendants know how a jury of honorable men view 
8uch thlngs. Give such further sum as you think would be just about right 
to teach them and other folks how a jury look at such things; to teach them 
and every body else better. You will notice that you are not to go to that 
extent— not to allow anythlng for that— unless you see that the défendants 
are guilty of wantonly overriding the plalntifC's rights. Do not give anything 
unless you see that they were willfully wrong; that they knew better than 
to send the plaintiff's goods to their customers. You will not allow anything 
unless you see that. But If you do see that the défendants themselves under- 
Btood this, and knew that thèse were not their flowers, and that they had no 
right, under any circumstances, to send them to their customers, if you can see 
tliat they were âiehonest about it, and were not fair about It, and dld not giv* 
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thelr customers a faJr chance, and dld not recognlze hls rîght, then gîve Just as 
much as you thinli is right and proper to stamp on that conduet yotir condemna- 
tion. ïou wlU not allow anythlng unless you can see something that ûe- 
eerves It." 

There was évidence in the case suflcient to sustain a finding that 
défendants knew that thèse boxes belonged to plaintiÊE, but neverthe- 
less used them to supply the shortage on their own shipment, selling 
and delivering them to their own customers. Il the jury founô this 
to be the f act, and their verdict, which is for about |1,000 in excess of 
the market price, proved that they did, punitive damages were prop- 
erly given on the ground that défendants acted with reckless and 
wanton indifférence to another's rights. 

No error was committed in excluding évidence as to plaintifPs répu- 
tation and flnancial standing in Bermuda. The jury were expressly 
instructed that they could not give any damage for supposed injury 
to réputation. No évidence as to plaintifl's réputation "for truth and 
veracity" was excluded. 

Défendants excepted to the court's refusai to charge that, "if plain- 
tiff was négligent, in shipping the boxes of flowers, in failing to put 
on the names and addresses of the persons for whom they were intend- 
ed, then he cannot recover." If this action were for damages for 
delay in delivering, or for failure to deliver, it would hâve been quite 
proper for the jury to consider how far this was due to plaintifl's own 
négligence; but in the case at bar no such question arises. Défend- 
ants knew plaintiff had 210 boxes on board, which he had delivered 
to their agent, and knew which boxes they were. The fact that he 
had neglected to mark the boxes otherwise than with a number, or 
to put the addresses on them, was no excuse for their converting to 
their own use merchandise which they knew belonged to another. 
The judgment of the circuit court is afflrmed. 



BOSTON & M. R. CD. v. McDUFFEY et al. 
(Cîrcult Court of Appeals, Second Circuit. Aprll 8, 1897.) 

CONÏLICT DP LaWS— DBATH BY NEGLIGENCE. 

A rlght of action given by the statutes of Canada to the widow and 
ehjldren of one who has been lillled in that country through the négligence 
of another may be prosecuted to judgment by tJiem in the courts of Ver- 
mont, though the corresponding statute of tiiat state gives the right of 
action to the personal représentatives of the deceased. Dennlck v. Kailroad 
Ce, 103 U. S. 11, foUowed. 
Samb— Masteb akd Sektakt— Fbllow Sbuvants. 

In an action to recover damages for death Or injury resultlng from de- 
fendant's négligence, the application cf the rule as to the responslbillty 
of the master for the acts of f ellow servants is govemed by the law of the 
place where the cause of action arose, not by that of the place vphere suit 
is brought, although the contract which created the relation of master and 
servant between the plaintiff and défendant -was made In the latter place. 
Master and Servant — Contbibutory Negmgenck — Province oi' Jury. 

Upon an examination of the évidence, held, that the question of the con- 
tributory négligence of the plaintifC in this case, a locomotive engineer, in 
running hls train, wlthout a flagman, towards a point where he was likely 
to meet another train, was properly left to the jury. 
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4, ThiaTj — Rbqtjests for Inst-ructions. 

A court is not bound to instmict the jury in the précise language of coun- 
sel's requests, If the points suggested in such requests are otherwlse cov- 
ered In the charge. 
6. Samb— Peovincb of Court and Jurï. 

It Is error to submlt to a jury an issue as to whlch there is no évidence on 
whieh to base a flnding, and the submission of whlch Is an invitation to the 
jury to guess wlthout proof, especially when the jury le thereby given an 
opportunity to foUow a possible bias against one party. 

In Error to the Circuit Court of the United States for the District 
of Vermont. 

Thls case cornes hère on wrlt of error to revlew a judgment of the circuit 
court, district of Vermont, rendered in favor of défendants in error, who were 
plaintiffs below, upon the verdict of a jury for $5,850, damages, against plaln- 
tifC in error, défendant below. The plaintifCs are the wlfe and chiidren of 
James B. McDuffey, a locomotive engineer in the employ of défendant, who, 
while on his engine, was killed by collision with another train of the défend- 
ant, at Capleton, in the Dominion of Canada. The facts pertinent to this 
writ of error will be found set forth in the opinion. 

Stephen C. Shurtlifl and John Young, for plaintiff in error. 
C. A. Proutz, for défendants in error. 

Before WALLAOE, LACOMBE, and SHBPMAN, Circuit Judges. 

LACOMBE, Circuit Judge. The défendant, a Massachusetts cor- 
poration, operated a continuons line of railroad from White Kiver 
Junction, in Vermont, to Sherbrooke, in the province of Québec. 
McDuffey was a citizen of Vermont, résident at Lyndonville, in that 
State, where he entered iato the employment of défendant, at first as 
fireman, afterwards as engineer. For about three years he drove 
the engine of a freight train between points wholly in the state of 
Vermont. In July, 1892, he was, at his own request, employed to 
drive an engine drawing a passenger train between White Eiver 
Junction, Lyndonville, and Sherbrooke. It was while thus employed 
that he met his death, on March 12, 1894. It was contended that 
défendant had failed to supply reasonably safe appliances, in that 
a water tank on the tender was insecurely fastened, but the jury to 
whom spécial questions were submitted found against the plaintiffs 
on that issue. The jury further found that two of McDuffey's fellow 
servants, viz. Kobinson, the conductor of his train, and Mower, the 
engineer of the colliding train, were négligent, and that such négli- 
gence caused the catastrophe. 

It is contended that this action cannot be maintained by the plain- 
tiffs, but should hâve been brought by the executor or administrator 
of the deceased. The Statutes of Vermont (section 2452) provide 
that such action shall be brought "in the name of the personal repré- 
sentative of the deceased." The Civil Code of Lower Canada (article 
1056) provides as follows: 

"In ail cases where the person Injured by the commission of an offence or 
a quasi offence, dles In conséquence, without having obtained indemnity or sat- 
isfaction, his consort and his ascendant and descendant relations hâve a rlght, 
but only wlthin a year after his death to recover from the person who com- 
mitted the offence, or quasi ofCence, • • • ail damages occasioned by such 
death." 
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This objection seems to be disposed of by décisions of the su- 
prême court. In Dennick v. Kailroad Co., 103 U. S. 11, that court 
says of a similar action: 

"It Is, Indeed, a right dépendent solely on the statute of the state; but when 
the act Is done for which the law says the person shall be liable, and the 
action by whleh the remedy is to be enforced is a Personal, and not a real, 
action, and Is of that character which the law recognizes as transitovy, and 
not local, we cannot see why the défendant may not be held Uable in any court 
to whose jurisdiction he can be subjected by personaJ process or by voluntary 
appearanee. Wherever, by elther the common law or the statute law of a 
State, a right of action bas become flxed, and a légal liabiUty ineurred, that 
Uability may be enforced, and the right of action pursued, in any court which 
has jurisdiction of such matters and can obtain jurisdiction of the parties." 

Necessarily, the right of action is to be pursued by tlie party in 
whose favor it has become flxed; and in the case at bar it became 
flxed in favor of the "consort and relations," under the Canadian 
statute, by the killing of McDuiïey in Ganadian territory, under cir- 
cumstances which made défendant civilly liable for damages to such 
"consort and relations." It is such right of action that plaintiffs 
seek to enforce, not a right of action growing out of any Vermont 
statute. 

The case last cited was approved in Eailway Co. v. Cox, 145 U. S. 
593, 12 Sup. et. 905. In that case an injury causing death was in- 
flicted in the state of Louisiana, upon on.e Cox, a freight conductor, 
in the employ of the railroad, the accident happening by reason of 
a defective roadbed. His widow brought suit in Texas, under the 
Louisiana statute. The court says : 

"The raie [laid down In Dennick v. Kailroad Co., 103 V. S. 11] is generally 
recognized and applied where the statute of the state in which the cause of 
action arose is not in substance inconsistent With the sta tûtes or public policy 
of the state in which the right of action is sought to be enforced. ïhe statutes 
of thèse two States are not essentialiy dissimilar, and it cannot be suceessfully 
asserted that the maintenance of jurisdiction is opposed to a settled public 
policy of the state of Texas." 

It certainly cannot be said that the statute of Canada is "in sub- 
stance inconsistent with the statute" of Vermont, which also pro- 
vides that for négligence causing death the offender shall respoud in 
damages as he would hâve to do had death not ensued; nor are the 
statutes "essentialiy dissimilar" when the one provides that such dam- 
ages shall be collected by an exécuter or administrator who shall 
thereafter distribute the same to the persons who under the other 
statute may bring suit directly. To this effect is Wooden v. Eailroad 
Co., 126 K y. 10, 26 N. E. 1050. 

It is not disputed that Robinson and Mower were fellow servants 
with McDuffey. Had this accident occurred in Vermont, and Mc- 
Duiïey survived, the fact that the négligence which caused the col- 
lision was, as the jury has found, that of a fellow servant, would hâve 
prevented recovery. 

The law of Canada was proved as a fact in the circuit court. Be- 
sides article 1056, already quoted, the following articles from the Civil 
Code were read: 

"Art. 1053. Every person capable of discerning right from wrong is re- 
sponsible for the damage caused by his fault to another, whether by positive 
act, imprudence, neglect or want of skill. 
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"Art 1054. He Is responsible not only for the damage caused by his o-wn 
fault, but aJso for that caused by the fault of persons under his control, and 
by things whieh he has under his care. • ♦ * Masters and employers are 
responsible for the damage caused by thelr servants and workmen in the per- 
formance of the work In whlch they are employed." 

The expert called for plaintiffs testified without contradiction that, 
as construed by the Canadian courts, thèse articles applied to corpo- 
rations, and that, where an accident causing injury to a servant was 
the resuit of the négligence of a fellow servant, the employer vs^ould 
nevertheless be liable in damages to the injured person, and, in the 
event of his death within the time prescribed, to the persons to whom 
article 1056 gave the right of recovery. It is contended by plaintifl 
in error, however, that the law of Vermont is to be applied hère, and 
that since it appears from the spécial verdict that the efiicient cause 
of the accident was the négligence of a fellow servant, plaintiffs can- 
not recover. In other words, does the law of Canada or the law 
of Vermont détermine the question of liability for the conséquence of 
this accident? 

Thife is not an action to recover upon a contract, but for dam- 
ages resulting from a tort committed elsewhere than in the state 
where the action is brought. The right of action accrued where 
the tort was committed, and it is to enforce such right of action 
that suit is brought. It is sufiQcient to refer to Kailroad Go. v. 
Babcock, 154 U. S. 190, 14 Sup. Ct. 978 (citing, with approval, Her- 
rick V. Eailroad Oo., 31 Minn. 11, 16 N. W. 413), as authority for 
the proposition that "in such cases the law of the place where 
the right was acquired or the liability was incurred will govern 
as to the right of action; while ail that pertains merely to the 
remedy will be controlled by the law of the state where the ac- 
tion is brought. And we think the principle is the same wheth- 
er the right of action be ex contractu or ex delicto." The ques- 
tion whether or not an injured servant shàll hâve a right of ac- 
tion for damages against a négligent master, when such master's 
négligence has been committed through the instrumentality of 
another servant, is one which deals with the right of action itself, 
not with the remedy. In our opinion, it makes no différence that 
the contract by which the relation of master and servant was es- 
tablished was made in Vermont. Conceding that it is to be as- 
sumed that, under such contract of employment, McDuffey assumed 
the risks incident to the négligence of his fellow servants on so 
much of his run as lay within that state, where such négligence 
gives no right of recovery for resulting injuries or death, it does 
not follow that he agreed thereby to assume like risks when run- 
ning his engine in Canada, where the statutes gave a right of 
recovery therefor. The answer to the forcible argument of coun- 
sel for plaintiff in error based upon the language of the suprême 
court in Eailroad Co. v. Baugh, 149 U. S. 368, 13 Sup. Ct. 914, 
is that in the case at bar ^e are dealing, not with gênerai law, but 
with statutory enactments. 

The next point to be considered is as to the alleged contributory 
négligence of McDuffey. It is conceded that the law of Canada 
is the same as the law of Vermont in this particular, and that, if 
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the accident happened by ' McDuffey's fault in whole or In part, 
plaintiffs woùld not be entitled to récover, unless it should ap- 
pear that after such fault had plaoed him in a position of danger, 
wliicli defendant's servants saw or should bave seen, tbey failed 
to take some proper précautions, wbich, if taken, would bave avoid- 
ed tbe accident. The questions arising upon this branch of the 
case are presented — First, by exception to a refusai to direct a 
verdict for the défendant; second, by exception to a refusai to 
charge certain requests; and, third, by exceptions to portions of 
the charge. To a proper understanding of the points raised by 
thèse exceptions, it will be necessary to set forth the material facts 
in proof. 

The railroad is a single-track one, with sidings at the différent 
stations. By the use of thèse sidings, only, can trains pass each 
other. The siding at Capleton lies to the west of the main Une, 
with which it connects by switches at the north and south ends 
of the yard. The north-end switch is about 650 feet north of the 
station. The south-end switch is about 1,213 feet south of the sta- 
tion. The frog of the south-end switch (which is the point of 
intersection of the easterly rail of the siding with the westerly 
rail of the main Une) is 63 feet north of the switch. The place on 
the main Une on which a train could stand with safety while an- 
other train was running f rom the main Une onto the siding through 
the south-end switch lies about 40 feet further north than the frog, 
There were no flxed signais at Capleton. McDuffey, the deceased, 
was running a south-bound train, of which Robinson was the con- 
ductor, and Mower, as engineer, was running a north-bound train. 
Both trains were of the same class, — regular passenger trains. 
Thèse trains were, under spécial orders in writing duly delivered 
to the conductors and engineers, to meet and pass at Gapleton, and 
McDufPey's train reached that station flrst. 

Numerous printed rules of the railroad in force at the time were 
read in évidence. So much of thèse rules as ia material to the 
questions now to be discussed is hère given: 

"Rule 9. • • • Outward trains are • • • north-bound trains; In- 
ward trains are * • * south-bound trains." 

"Rule 16. In the absence of spécial orders, règular In-ward trains will walt at 
deelgnated meeting places Indefinltely for a delayed outward train of same or 
superlor class. No regular train will leave a terminal station, or pass a station 
that is a terminal for another train of same or superlor class, untll ail such 
trains that are due or overdue hâve arrlved. 

"Rule 17. No train wlU leave a station expecting to meet or to be passed at 
the next station by a train havlng the rlght of track, unless it has ample time 
In which to make the meeting or passlng point, and clear superlor trains as 
per rules. AU trains approachlng stations not protected by flxed signais, 
where they expect to meet or pass other trains, must be under full control, so 
that, if slgnaled, they may be atopped. 

"Rule 18. Whén trains of the same class are to meet, the Inward train wlU 
take the siding unless otherwise ordered." 

"Rule 43. Oonductors and englnemen will be held equally responsible for th» 
violation of any of the rules govemlng the safety of thelr train. They must 
take every précaution for the protection of thelr trains, even If not provided 
for by the rules." 

"Rule 71. He [referring to eonductor] will hâve entire charge of the traia 
while on tbe road, and will make its safety tais flrst care. He Is responsibl» 
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for, Its moTements, but when there Is any doubt as to the rlght of roaS, or 
safety of proceedlng, from any cause, he wlll consult the englnemen, who wlll 
be equally responslble for the safety of the train." 

"Rule 277. Spécial orders In regard to the movements of trains must b« 
made in writlng, addressed to the conductor and enginemen In charge of the 
same, and must be taken on manifold paper. Never take verbal orders for 
the movement of trains or englues." 

"Orders must be made plain and expUcit, and, if not fuUy and completely 
understood by the parties addressed, an explanatlon must be required before 
taklng the order. After the réception of an order, It must be obeyed fuUy and 
to the letter. Conductors and englnemen must not accept an erased, altered, 
or interllned order. They must maie sure that they are meeting the trains 
and engines speclfied In thelr train orders at meeting and passlng points." 

"Rule 350. At stations where a passenger train is expeeted, freight trains 
must stand on a slde track if possible. When they cannot do so, the con- 
duclçr of such trains wlll post a flagman a sufBclent distance from his train 
towards the expeeted train to prevent the possibility of a collision. The same 
rule wlll apply at ail meeting places of ail trains, when one train Is obliged to 
proceed towards the further end of the station yard for the purpose Of set- 
tlng otf before the arrivai of the other train. ["Setting off" means running 
from the main track, through the swltch, onto the sldlng.] It must be re- 
membered that the rlght of road at meeting places does not extend beyond the 
nearegt swltch. Ail tmlns approachlng a station where they expect to meet 
or pais other trains must be under full contrôl, so that they may, if necessary, 
be stopped before reachtog the nearest swltch, and wlll not pass the station 
at a greater speed than ten miles per hour." 

When McDuffey's train stopped at Capleton, the conductor, Rob- 
inson, aad himself, went into the station, and received a train or- 
der, which instructed them that trains "Nos. 11 & 18"— i. e. their 
own and Mower's — were to meet, and therefore to pass, at Caple- 
ton. After receipt of this order there was a conversation between 
them as to what should be done. The most natural course would 
hâve been to back up, and run ooto the siding, or to "set off" 
through the north-end swltch; but it appears that that end of 
the siding was blocked with freight cars, and that it would be 
the more convenient way to "set off" through the south-end swltch. 
The resuit was that the train was moved southward beyond the 
station, with the Intention, as the conductor testifled, of operating 
the swltch, and setting off the north-bound train onto the siding. 
The conductor further testifled that thls plan was suggested by 
McDuffey, but, upon the évidence, it was a fair question for the 
jury to say whlch one proposed it. At any rate, McDufley un- 
derstood that they were to move southward from the station. He 
went onto hls englue, drew hls train south on the main Une, and 
kept it movlng until collision, or until only an instant before. At 
that time hls engine was about 10 feet north of the frog, and some- 
thing over 70 feet north of the south-end swltch. No one had as 
yet moved the swltch to set off the north-bound train. No red 
light or signal preceded McDuffey's train, nor was any signal man 
posted a sufficient distance from his train towards the approach- 
lng train to prevent the possibility of collision; nor dld Robin- 
son, the conductor, take any steps to hâve thls done. About 350 
feet beyond the south-end switch the road took a sharp curve to 
the west, around a high knoll, which then obstructed the vlew of 
a train approachlng from the south. Mower, the engineer of the 
north-bound train, ahut off steam one-half mile south of the switch, 
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and befôre Ms train passed around the curvé. As soon as his train 
rounded the curve, and came in sight of the south-bound train, he 
applied the air brakes, and reversed his engine. Nevertheless, his 
train drove on more than 70 feet beyond the switch, and collided 
with McDuffey's. 

It will be noted that the setting off of the north-bound train, 
had it been accomplished, would hâve been in direct violation of 
ruie 18. Eobinson, the conductor, testifled that "it is not con- 
sidered that that rule is imperative." BQs theory apparently was 
that his train had the right to move south as far as the switch, 
carrying the flagman on the engine, and sending him forward after 
reaching the switch. It is unnecessary to enter into any discus- 
sion as to this part of the case. The jury bas speciflcally found 
that Robinson was négligent, and we muSt accept that as an es- 
tablished fact, though it cannot be determined whether the jury 
thought that his négligence consisted in allowing the train to 
run south as far as it did, or in failing to iieep his signal man 
far enough in advance to avoid collision. It is plain, however, 
that the question of McDuffey's négligence was one which was 
properly left to the jury, because, if they should find that the train 
might properly be moved southward from the station when efEec- 
tually protected by a signal man far enough in advance (and we 
cannot see why that may not hâve been a perfectly proper course 
when the north end of the siding was blocked), they might also 
find that it was primarily the duty of the conductor (rule 350), 
and not of McDuffey, to send forward the flagman; and the only 
question would then be whether McDuffey was reasonably-prudent, 
under ail the circumstances, in relying on Robinson to attend to 
that, and in going forward upon the assumption that it had been 
done. If, therefore, the jury had found speciflcally that McDuffey 
was not guilty of any négligence which contributed to the acci- 
dent, there would be no difBculty in sustaining such flnding. But 
they hâve not done so. Spécifie questions were put to them touch- 
ing the sufflciency of the fastenings of the water tank, the négli- 
gence of Robinson, and the négligence of Mower; but, most un- 
fortunately, it does not seem to hâve occurred to any one to ask 
them speciflcally as to the alleged négligence of McDuffey. There 
are many cases in which it is eminently désirable to hâve the jury 
return spécial findings; but, when such cases arise, it will gen- 
erally be found useful to hâve them return specially as to ail the 
controlling issues of fact in the case, since it is not always cer- 
tain that their gênerai verdict will indicate the process by which 
it is ajrived at. This review of the facts, however, shows that the 
exception to the refusai of the court to direct a verdict in favor 
of défendant on the ground of McDuffey's contributory négligence 
is un Sound. 

The défendant excepted to a refusai to charge the following re- 
quests: 

"(4) That If the death was the resuit of the négligence of the deceased, 
elther In whole or lu part, the plaJntlffis cannot recover. 
"(5) That If the death waa the resuit of the négligence of a co-employô of 
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ïhe deceased, In which négligence the deeeased knowingly partlclpated, the 
plalntiffs cannot recover. 

"(6) That if the death was caused by the négligence of Kobinson in not send- 
Ing a lookout ahead to signal the north-bound train, and stop ,it, or turn it 
upon the slde track at the south end of the yard, and the deeeased voluntarily 
consented to take the south-bound train to the south end of the yard, knowing 
that no one had been sent south to signal the approaching train coming north, 
that the question of the defendant's liability does not arise. 

"(7) That any act which caused the death, and was voluntarily consented to 
or participated in by the deeeased, with a full knowledge of the péril, is not a 
basis of recoTery by the plaintiffs." 

The court was under no obligation to follow the language of 
thèse requests. That every point suggested by them was fully 
covered, the following excerpts from the charge sufSciently show: 

"Was [Kobinson] in fault in going down there without a Hagman ahead, 
and if se, did McDuffey concur In going down there without a flagman ahead? 
If he did, why then McDuffey would hâve no grounds to complain if he went 
down there and was hurt. ♦ * ♦ Look at It, and say * » * whether 
McDufEey concurred, agreed to it, went along understanding that there was no 
flagman there. If he did, there would be no grounds of recovery by the plaln- 
tiffs; but If ♦ * • you flnd McDuffey did not know there was not any 
flagman ahead, but went on supposing there was one, and was not careless, 
then plaintifCs would hare a right to recover." 

And elsewhere the court charged that, if McDuffey's "own fault 
either in whole or in part [caused his death], he is not entitled to 
recover," with a qualification which belongs to another branch of 
the case, and will bo subsequently considered. The exceptions to 
refusai to charge as requested are therefore unsound. 

Défendant separately excepted to the court's instructions to the 
jury that "plaintiffs could recover although McDuffey drew his 
train south of the station to the place of accident wrongfully, and 
concurred in the wrongful act of drawing it there without a sig- 
nal in front of it"; and that "if McDuffey was wrongfully at the 
place of the accident, and Mower was guilty of négligence, défend- 
ant was liable." While thèse exceptions do not give the précise 
text of the charge, they sufQciently indicate the parts ohjected 
to, and bring up the question as to Mower's négligence. As we 
hâve seen, the jury has speciflcally found him négligent, and there 
was suiHcient évidence to warrant such flnding. Kule 350 niade 
the south switch the terminus of his right of way, and required 
him to approach the station with his train under such control that 
it could, if necessary, be stopped before reaching the switch. The 
necessity of stopping became apparent to him as soon as he round- 
ed the curve, so as to sight the south-bound train; but he was 
evidently unable to stop until he had run 70 feet or more beyond 
the switch. He seems, from his évidence, to hâve supposed his 
right of way ran to the station. Upon the proof, the jury might 
fairly flnd that he was négligent in not approaching the station 
with his train sufBciently under control; that he had not reduced 
speed sufBciently before he came to the curve, and, rounding it, 
learned that it was necessary to stop short of the switch. But 
such négligence on his part would not deprive the défendant of 
whatever défense it might hâve arising from McDuffey's own nég- 
ligence. To lose the beneflt of such défense, it must appear that 
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a défendant has been guilty of some négligence subséquent to the 
time when he knew or ought to hâve known that the other's négli- 
gence had created a position of péril. Coasting Co. v. Toison, 139 
U. S. 557, 11 Sup. et. 653; Railroad Co. v. Ives, 144 U. S. 408, 12 
Sup. Ot. 679. "It is only when the négligence of one party is sub- 
séquent to that of the other that the rule can be invoked. When 
the négligence of the two parties is concurrent at the time of the 
injury, it makes no différence that one discovered the négligence 
of the other before the catastrophe, but too late to prevent it." 
4 Am. & Eng. Enc. Law, p. 30. 

The court charged the jury that one question they would hâve 
to ansveer vcas: "Supposing McDuffey's train was there wrong- 
fully, with his concurrence, could Mower, by the exercise of the 
diligence required of him, bave prevented running into it? * * * 
After he had looked or was bound to look, could he, if he had ex- 
ercised ordinary prudence required under such circumstances, hâve 
prevented running into this train?" And, elsewhere, that, if the 
accident was in whole or in part McDuffey's fault, there could be 
no recovery, "unless Mower's fault did it, and did it after Mower 
knew of the train being in the wrong place, or might bave known 
by observing." Upon this branch of the case the court charged 
at considérable length, and there are expressions used which plain- 
tiff in error contends were calculated to lead the jury to suppose 
that they might flnd such négligence in Mower as would eliminate 
any possible défense of contributory négligence, if he rounded the 
curve at such a high rate of speed that he could not control his 
train after the danger was apparent, and before the switch was 
reached. It is not necessary to examine the language of the charge 
to see whether there is any force in this contention, since it is 
manifest that the jury were given to understand that there was 
évidence in the case from which they might flind that Mower had 
been guilty of some négligence after the danger was apparent. 
The record submitted hère, however, négatives any such hypothesis. 
It is expressly stated in the bill of exceptions, as certifled by the 
judge who tried the cause, that: 

"The testlmony on behalf of the railroad tended to show, and was not con- 
tradicted, that the engineer, Mower, cf the north-bound train, shut off the 
steam one-half mile south of the switch at the south end of the said yard, and 
before his train passed round said curve, Into sight of the station at said Oaple- 
ton or said south switch; and as soon as his engine came round said curve, 
and In sight of the south-bound train drlven by said MoDufCey, said Mower 
applied the air brakes to the wheels, and reversed his engine, and did ail that 
could be done to stop his train. There was no évidence offered tending to 
shOw that anything more could hâve been done to stop the north-bound train 
after the south-bound train was discovered, by said engineer, Mower, or his 
fireman, Fowler, or that elther could hâve discovered the south-bound train 
quicker than they did In fact dlscover It." 

In View of this state of the proof, it was error to submit to the 
jury any question as to whether they thought Mower was nég- 
ligent after he could bave seen the other train, there being, so 
far as the record shows, not a scintilla of proof on which to base 
a finding that he was thus négligent. It was an invitation to the 
jury to guess without proof; and, in view of their usual bias in 
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cases of this kind, it would not be surprising if they guessed 
against the défendant. The case in that respect is quite similar 
to Eailroad Co. v. Blessing, 14 C. 0. A. 394, 67 Ped. 277, in which 
we pointed ont the impropriety of instructing the jury upon as- 
sumed facts to which no évidence applies. 

If we were able to détermine in any way that the jury reached 
the conclusion that McDuffey was not négligent, this verdict might 
be sustained. Thus, if they had found Robinson free from fault, 
it would be manifest that they must hâve reached the same con- 
clusion as to McDuffey. But they hâve found that Robinson was 
négligent, and we cannot tell whether they gave plaintifls a ver- 
dict because they thought McDuffey did not participate in that 
négligence, or because, finding McDuffey négligent, they neverthe- 
less guessed (as they were practically told they might do) that 
Mower might hâve doue something to avoid the catastrophe. TJn- 
der thèse circumstances, there seems nothing to do but reverse 
the judgment, and remand the cause for a new trial. 



CITY OF GREAT FALLS v. THEIS et al. 
(Circuit Court, D. Washington, B. D. March 29, 1897.) 

1. Municipal Bonds— Delay of Buyer to Question Validitt. 

Where a contract for the sale of municipal bonds provlded that the 
clty should furnish full Information and copies of the record of ail proceed- 
ings affeCtlng the validlty of the bonds, and that the buyers should give 
notice of their rejeetion of the bonds for lUegality, prior to a specifled date, 
otherwise they should be deemed to hâve accepted them, the city wa:ived 
the right to enforce the time provision with strictness by its own delay 
in fumishing copies of its records, and by its action In submitting the 
records to the attorneys known to hâve been employed by the buyers to 
pass upon the validlty of the bonds after the time to give notice of rejec- 
tlon had elapsed. 

2. Sale— DouBT as to Validitt. 

A buyer of municipal bonds from the city is not liable in damages for 
refusing to accept them when their marketable value is destroyed or im- 
paired by questions of legality arlslng from facts shown by, or omissions 
in, the city's own records; and it Is Immaterial that after hls refusai, and 
after the bonds hâve been sold by the city to other parties, the state 
suprême court adjudges the bonds to be valid, as the purchaser then bas 
no opportunity to accept them wlth the benefit of such adjudication. 

Porster & Wakefleld, for plaintiff. 
Blake & Post, for défendants. 

HAINFORD, District Judge. This is an action at law by the city 
of Great Palis, a municipal corporation of the state of Montana, 
against the flrm of Theis & Poster and the Washington National Bank 
of the City of Spokane, upon a contract and a check. The contract 
was entered into by Theis & Poster, whereby they agreed to purchase 
bonds of the city of Great Palis to the amount of $100,000. The check 
was drawn by Theis & Poster upon the Washington National Bank 
for the sum of $5,000, ànd was duly certifled by the bank, and was 
deposited with the treasurer of the city of Great Palis as a guaianty 
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of good faith on thepart of Theis & Foster in bidding for the purchase 
of said bonds, and was intended to insure performance of the contract 
on their part By stipulation of parties, a jury was waived, and the 
case has been tried and submitted to the court for its décision upon ail 
the questions of fact and law. 

Upon considération of the évidence, and admissions of the parties, 
I flnd the material facts to be as foUows: Pursuant to a resolution of 
the city council of Great Falls, there was submitted to the qualified 
electors of said city, to be voted upon at an élection held on the llth 
day of April, 1892, propositions to issue bonds of the city as f ollows : 
140,000 to provide means for the purchase of land for a city park, 
130,000 for the purpose of funding the floating debt of the city, |30,000 
to provide means to pay for the construction of a main sewer in said 
city. The vote at said élection was favorable to the issuance of ail of 
the bonds proposed. Assuming to act under authority conferred by 
vote of the electors as af oresaid, the city officers advertised the bonds 
for sale, and invited bids therefor. Theis & Foster put in a bid for 
ail of said bonds, accompanied by the $5,000 check above mentioued. 
Their bid being accepted, they afterwards signed the contract above 
mentioned, agreeing to purchase the bonds, and pay the amount bid 
therefor within a specifled time. In the contract it is provided that 
the city should furnish fuU information and copies of the record of ail 
proceedings afifecting the validity of the bonds, and that the buyers 
should give notice of their rejection of the bonds for illegality prior to 
a specifled date, otherwise they should be deemed to hâve accepted 
them. There was delay in completing the transaction, and, after the 
time had passed for the buyers to give notice of rejection, a représenta- 
tive of the city submitted copies of the record to Messrs. Hornblower, 
Byrne & Taylor, attorneys at law in the city of New York, upon whose 
opinion as to the validity of the bonds the buyers depended, and said 
attorneys afterwards gave an opinion adverse to the bonds. Without 
receiving formai notice from the buyers of their rejection or acceptance 
of the bonds, the same were disposed of to other parties, and that 
transaction gave rise to a lawsuit in the courts of the state of Mon- 
tana, which culminated in a décision of the suprême court sustaining 
the validity of the bonds See Dunn v. City of Great Falls, 31 Pac. 
1017-1020. No ordinance of the city was ever passed authorizing 
said propositions to be submitted to the voters at said élection, nor au- 
thorizing the issuance or sale of bonds, nor authorizing the ofHcers of 
the city to enter into said contract with Theis & Foster. The vote in 
the city council upon which the resolution authorizing the submission 
of the question of issuing bonds to the voters at said élection was not 
taken by ayes and nays. There is no compétent évidence in the case 
bef ore me to prove that notice of the proposed sale of said bonds was 
a;dvertised, as the laws of Montana prescribe that such notice shall be 
advertised. At an élection held in the city of Great Falls on April 14, 
1891, a proposition was carried to issue bonds of the city to the 
amount of $50,000, and the bonds so authorized were issued and dis- 
posed of, and were outstanding on the llth day of April, 1892. 

The several provisions of the Montana statutes material to be con- 
sidered are as f ollows: By section 325, div. 5, of the Montana Com- 
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piled Statutes, under which the city of Great Falls was incorporated, 
the city is given limited power to borrow money and issue bonds; and 
ower is conferred upon the city council to pass ordinances for the 
])arpose of carrying into effect the powers of the corporation. No 
other mode of exercising the power to borrow money or issue bonds is 
provided. This section also enumerates the purposes for which the 
city may borrow money, and the purchase of land for a city park is 
not among the things enumerated. Sections 326 and 334 of the same 
statute prescribe the style in which ail ordinances must be f ormulated, 
and provides for keeping a proper record thereof. Section 387 re- 
quires that upon the passage of ordinances and resolutions by the city 
council the ayes and nays shall be called and recorded, and that an 
aflBrmative vote by a majority of the members shall be necessary to 
pass any ordinance or resolution. Section 370 gives the mayor 
power to sign or veto any ordinance, and no ordinance can take effect 
until it shall hâve been submitted to the mayor for his signature. 
Section 3 of an act dated September 14, 1887, which was in force at 
the time of the transactions hère involved, prescribes that notice of a 
proposed sale of city bonds must be advertised for four weeks in a 
newspaper of the city, and also in a newspaper published in the city 
of New York. Section 2 of th( statute last cited provides that an 
élection for the purpose of authorizing the issuance of bonds by a city 
shall not be held oftener than once in 12 months. 

Theis & Foster f ailed to take the bonds and pay for them, and they 
défend this action for the reason that +hey were advised by their at- 
torneye, Messrs. Hornblower, Byrne & Taylor, that said bonds were in- 
valid, because the city f ailed to conform to the laws of the state in 
the proceedings referredto. On the other hand, the city relies upon 
the décision of the suprême court of Montana in the case of Dunn v. 
City of G-reat Falls as a final détermination by the court of highest au- 
thority, afBrming the validity of the bonds, and it also maintains that 
Theis & Foster waived ail right to reject the bonds by their f allure to 
give notice of such rejection prior to the date flxed by the contract for 
giving such notice. I accept, without question, the décision of the su- 
prême court of Montana in the case of Dunn v. Gity of Great Falls as a 
final adjudication of the only question which the record in that case 
présents; that is, whether or not the bonds were invalid, by reason of 
the amount thereof, when added to other indebtedness of the city, be- 
ing in excess of the limitation upon the power of the city to incur in- 
debtedness, prescribed by the constitution of the state. The report of 
the case shows that every other question affecting the legality of the 
bonds must hâve been excluded from the considération of the court by 
the mânner in which the case was made up and submitted, for it must 
be presumed that the court considered and passed upon ail questions 
arising from the facts appearing by the record, and the opinion of the 
court certainly gives no hint of any other question in the case. 
Other questions of a serions nature are presented in the record before 
me, and must receive attention, before a décision can be rendered de- 
termining the rights of the parties in this action. I do not think that 
Theis & Foster should be estopped from questioning the validity of 
the bonds by reason of their failure to give notice of their rejection 
79F.-60 
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of the bonds in time, The contract plainly shows that the parties 
contemplated an examination of the city records, and the buyers were 
of right entitled to haye a reasonable time for that purpose af ter the 
copies were furnished. Therefore I hold that the plaintiff waived 
the right to enforce the time provision with strictness by its own de- 
lay in furnishing copies of its records, and by its action in submitting 
the records to the attorneys, who were linown to hâve been em- 
ployed by Theis & Foster, to pass upon the validity of the bonds, 
after the time for Theis & Foster to give notice of rejection had 
elapsed. 

The question whether the bonds are actually valid or invalid, is 
one which affects parties who are not in this court litigating for 
their rights. My opinion as to the proper construction of the con- 
tract, and the law applicable thereto, enables me to reach a con- 
clusion in this case without forming or expressing any opinion 
whatever upon that question. It is a matter of common knowledge 
that municipal bonds and such like securities are bought and sold 
and hypbthecated as the necessities or convenience of investors may 
require. Investors and financial agents who handle this class of 
paper for large amounts are in most instances but little acquainted 
with the proceedings upon which the validity of such paper dé- 
pends. It is therefore necessary, to give such paper commercial 
value, to hâve an examination and certiflcate by lawyers capable of 
detecting irregularities and omissions of such a nature as to raise 
serious questions, and whose réputation is sufQcient to command 
confidence, and give weight to their opinions in financial centers. 
Theis & Foster did not propose to blindly invest over $100,000 in 
obligations of the city of Great Falls merely to acquire a right of 
action, and take their chances of a favorable décision in the courts 
in case the city itself, or any of its taxpayers, should see fit, at 
any time, to dispute the right of the city to incur indebtedness to 
the amount and for the purposes mentioned. In view of thèse 
well-known facts, and in accordance with the usages of the coun- 
try in such transactions, it is necessary, in order to give eflect to 
the intentions of the parties, to read into the contract an implied 
condition that the buyers should not be bound to take the bonds 
unless the proceedings of the city government had been conducted 
in substantial conformity with the laws, and proper records had 
been made, so that compétent lawyers of good réputation would be 
able to certify to the validity of the bonds. In every contract to 
sell land and give a good and sufiicient deed there is an implied 
warranty for a marketable title, and the vendor cannot enforce the 
contract against his vendee, when there is an apparent flaw in his 
title, for in such a case the court will not hazard an opinion as to 
whether or not the title can be sustained, if it should become the 
subject of litigation. For the same reasons the courts must, in 
such cases as the one under considération, refuse to adjudge a 
party liable to pay damages for refusing to accept municipal bonds 
without marketable value, whére the value is destroyed or impaired 
by questions of legality arising from facts shown by, or omissions in, 
the plaintiff's own records. 
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The décision in the case of Dunn r. City of Great Falls affords 
no ground for fastening liability upon the défendants in this ac- 
tion, for the reason that that case did not originate until after the 
bonds had been disposed of to other parties, and the plaintifif had 
depriyed itself of power to afEord Theis & Foster an opportunity 
to accept the bonds, with the beneflt of a décision afflrming the 
validity thereof, by the suprême court of the state; and for the 
further reason that said décision does not settle the questions aris- 
ing from the failure of the city goTernment to exercise its power 
to borrow money by the passage of proper ordinances, as required 
by its charter; nor as to its power to borrow money for a purpose 
not authorized by any express prorisions of law; nor as to the 
validity of a vote on the question of issuing bonds at an élection 
held within 12 calendar months after an élection authorizing bonds 
previously issued. For the reasons above given, I hold that no 
breach of the contract has been proven, and the défendants are 
not liable. Findings may be prepared, and a judgment in favor 
of the défendants entered thereon, in accordance with this opinion. 



SABIN y. BARNETT et al. 

(Circuit Court, D. Washington, W, D. March 10, 1897.) 

1. Sheriff's Bonds— Dbfaults Occuebing bbforb Execution. 

It seems that, under the Washington statutes, the sureties on a sheriff's 
bond assume responsibility for ail the sherifC's offlcial acts, and are liable 
for defaults occurring before the exécution of the bond. 

8. SaME— D0TIBS AS TO WbITS of EXKCUTrON. 

Under 2 HiH's Code Wash. § 496, where a sheriff has reeelved money 
upon a sale of attaehed property before judgment he must pay the money 
to the derk forthwith, after reoelTlng the writ of executlom upon the 
judgment, but there mtist be an actual wrlt; and he Is not in detault, or 
liable upon Ms bond, for failure to pay the money over upon a simple order 
directing him to pay the money Into court. 

Wirt Minor and W. C. Sharpstein, for plaintiff. 
Bogie & Eichardson, Edward F. Hunter, and C. H. Forney, for 
défendants. 

HANFORD, District Judge (orally). This is an action by R. 
L. Sabin against John W. Barnett and others upon an offlcial bond 
given by Barnett as sheriff of Lewis county. The other défendants 
are sued as his sureties. The amended complaint, after alleging 
the élection of Barnett to the office of sheriff, and the exécution 
by him and his sureties of two separate offlcial bonds, upon which 
the suit is founded, allèges as a cause of action that on the 8th 
day of February, 1893, the plaintiff in this case commenced an 
action for the recovery of money in the superior court of the state 
of Washington, for Lewis county, against one Richardson, and in 
that action there was a writ of attachment issued, which the de- 
fendant Barnett, as sheriff, levied upon certain goods, wares, and 
merchandise, as the property of Richardson; that afterwards, on 
the 17th day of May, 1893, the plaintiff obtaîned a judgment in that 
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action for the sum bf $2,015.50, togetlier witli costs and interest; 
that on the 19th of April, 1893, an order was made in that action 
by the superior court of Lewis county that the attached property 
be sold by the sheriff, and that pursuant to that order the sheriff 
did sell the property, receiving therefor the sum of $4,500; that 
afterwards, in August, 1894, after notice to show cause, the su- 
perior court of Lewis county made an order directing the sheriff 
to pay into court the amount of money required to satisfy the 
judgment; that the sheriff was présent when the order was made, 
and had knowledge of the makini? of the order, and consented to 
it. The amended complaint then charges that the sheriff did net 
retain the money obtained by the sale of property to answer the 
judgment, and that he did not apply the money to the satisfaction 
of the judgment, but that he converted the money to his own use, 
iuid never paid any part of the money received by him upon said 
judgment, and that the judgment remains wholly unpaid. That 
is the substantial part of the case, as set forth in the amended 
fomplaint. To this amended complaint the défendants hâve inter- 
rosed a demurrer. As I understand it, ail the défendants demur 
'!î)on the ground that the facts stated in the complaint do not 
iiruount to a légal default on the part of the sheriff; that he has 
îiot made default, because the time has never come when he was 
Ifgally reqniréd to pay over the money. And, in behalf of some 
of the sureties, another ground of demurrer is urged, that they be- 
came sureties upon the officiai bond after the default had actually oc- 
curred, and that they, as sureties, cannot be held for this alleged de- 
fault on the part of the sheriff. I will not say anything further in re- 
gard to this second ground of demurrer than this: That it is my opin- 
ion that, under the provisions of the law in force at the time of execut- 
ing the bond, the sureties voluntarily assumed responsibility for ail 
the sheriff's officiai acts, and. I will overrule the demurrer on that 
ground. But I think the demurrer must be sustained upon the flrst 
ground, because it is my opinion that the plaintiff has failed to 
take such proceedings as to require the sheriff to pay the money; 
that the action has been commenced prematurely, before the time 
had ever come around when the sheriff was obliged legally to pay 
over the money, There are several provisions of the Code in force 
at the time of thèse proceedings which are necessary to be referred 
to in order to détermine what the duties of the sheriff were, and 
which, in my opinion, are prerequisite to a liability on his officiai 
bond. Section 303 of 2 Hill's Code provides for a sale of property 
held under attachment, to be made under an order of the court. 
Section 304 prescribes that money received from the sale of prop- 
erty held under an attachment, and sold by order of court, shall 
be retained by the sheriff to answer any judgment that may be 
recovered in the action. This section makes the sheriff the légal 
custodian of the money, up to a certain time, and for a certain pur- 
pose. Now, that purpose is to apply the money to satisfy a judg- 
ment. Section 464 prescribes how a judgment is to be enforced. 
The flrst part of the section is ail that it is necessary to read. It 
provides: 
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"That the party in whose favor judgment bas been given, or may here- 
after be given or entered in any court of record In tliis state or the territory 
of Wasliington, may tiave an exécution issued at any tiine for the collection 
or enforcement of the same." 

Now, that describes the manner in which a judgment is to be 
enforced. It is by an exécution, and the other sections I am go- 
ing to refer to show that that means a writ, and that there can 
be no substitute for the process that is contemplated by this stat- 
ute for enforcing a judgment. Section 465 prescribes that there 
shall be four kinds of exécutions. Section 466 prescribes which one 
of the four kinds of judgments shall be issued to enforce a money 
judgment. 

It has been said in argument that the law does not prescribe any 
form for an exécution, but counsel is in error about that, because 
section 467 provides: 

"The writ of exécution shall be issued In the name of the state of Washing- 
ton, sealed with the seal of the court, and subscribed by the clerlc, and shall 
be directed to the sheriff of the county in which the property is situated, or 
coroner when the sheriff is a party or interested, and shall intelligibly refer 
to the judgment, stating the court, the county where judgment was ren- 
dered, the names of the parties, the amount of the judgment if it be for 
money, and the amount actually due thereon, and shall require substantially 
as follows: If it be against the property of the judgment debtor it shall 
require the sheriff to satisfy the judgment withj interest,, out of the Personal 
property of the debtor, and if sufflcient personal property Cannot be found 
ont of his real property upon which the judgment is a lieu" 

The other provisions it is not necessary to read. 
Section 469 prescribes the duty of the sheriff upon receiving the 
writ, and pro vides: 

"The sheriff shall endorse upon the writ or exécution, the time when he 
received tie same, and such exécution shall be returnable within sixty days 
after its date to the clerk who issued the same; and no sberifC shall retain 
any money collected on exécution more than twenty days before paylng the 
same to the clerk of the court who Issues the writ under penalty of twenty 
per cent on the amount collected to be paid by the SherifC, the one half to 
the county commissioners of the county wherein the action was brought for 
the use of the school fund of said county." 

Now, that is the section that fixes the time when the sheriff 
may become in default for nonpayment of money, which is 20 days 
after he has collected the money upon the exécution, and until 
that time he cannot be charged as a defaulter, because he is au- 
thorized to hold the custody of the money that length of time, 
providing that the time does not run over the return day of the 
writ, which is 60 days after it is issued; and he is not required 
to pay money to satisfy a judgment, because that is not his prov- 
ince. It does not come within the scope of his officiai duties to 
apply the money to pay a judgment by paying it to the party in 
whose favor the judgment is recovered. That is the duty of the 
clerk, and it is provided for in the latter part of this same section 
(469), which requires the clerk to apply the money in satisfaction of 
the judgment. The sheriff has no right to make any other dispo- 
sition of money recovered upon exécution, except to pay it into 
the hands of the clerk. That is the only way he can clear himself 
from liability. Now, there is another section that is spécifie in its 
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application to money received upon a sale of attached property be- 
fore judgment. It is section 496 of the Code, and it provides: 

"Wlieu the writ of exécution Is against the property of the judgment 
debtor it shall be executed by the sherifC as f ollows : If property has been at- 
tached he shall endorse on the exécution and pay to the clerk forthwith, 
the amount of tbe proceeds of sales of perishable property or debts due the' 
défendant received by him sufflcient to satisfy the judgment." 

The Word "forthwith" would perhaps make a différent rule as to 
the time the sheriff might retain the money. Instead of retaiuing 
it 20 days, he would be required, under that section, I take it, to 
pay the money forthwith. But "forthwith" means after he has re- 
ceived the writ, and there must be an actual writ. It has been 
said in argument that a writ of exécution would be unnecessary; 
that there would be no function for the writ to perform in a case 
where the sherifE had the money in his hands sufftcient to satisfy 
the judgment; that a simple order of the court, directing him to 
pay the money into court, would take the place of an actual writ. 
But it will be observed, in the différent sections that I hâve referred 
to of the Code, that the law speciflcally provides that an actual 
writ shall issue, and prescribes that the sherifE shall perform cer- 
tain duties with référence to that writ; and the object of it is 
to maintain orderly proceedings, and to hâve a record kept. The 
order ly way to enforce a judgment is to hâve process of the court 
issued, and to hâve it delivered into the hands of the offtcer au- 
thorized by law to exécute it, and for him to make certain indorse- 
ments upon that writ and return it. He is required to indorse the 
time he receives the writ, and his proceedings under it. There is 
no way that a sherifE could protect himself or his sureties upon 
his officiai bond for the proper application of money that comes 
into his ofQcial custody, except by executing légal process in the 
manner prescribed by law. He must conform to the requirements 
of the law as to the manner of executing the writ, and make the 
proper return upon the writ; and, if he does that, he is clear 
of liability, and, unless he does it, he is not clear. Now, in this 
case this amended complaint fails to show that any exécution was 
ever issued, or anything équivalent, or that could take the place 
of an exécution. The most that is claimed is that there was an 
order of court made, and that the sherifE had knowledge of it and 
consented to it; but, even if that order of court could be deemed 
a writ, it would hâve to be put in form so it could be treated as a 
writ, and indorsements made upon it. A certifled copy, with the 
seal of the court and signature of the clerk, would be necessary 
to make it a writ upon which the sherifE could be required to act, 
and upon which he could make his return. As that writ has not 
been issued, and as the time has never yet corne when the sherifE 
could be called upon to apply the money upon the writ, there has 
been no default, in my opinion, which subjects him and his sure- 
ties to liability in this suit. The demurrer is sustained and ex- 
ceptions are allowed. 
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AMERICAN FREBHOLD LAND MOETGAGE CO. OF LONDON, Limited, 

V. WOODWORTH. 

(Circuit Court, N. D. New York, March 29, 1897.) 

CONFLICT OF LawS— COBPORÀTIONS— BtOCKHOLDER's LiABILITY — PIjEADING. 

Where an action at law Is brought in a fédéral court in New York to 
charge a stockholder in a Kansas corporation, under the Kansas statute, to 
tlie extent of his liablUty, with a judgment against the corporation, it is 
sufflcient to allège the recovery of the judgment and the retum of exécu- 
tion unsatisifled, without averring the original debt, as the Kansas statute 
makes the judgment at least presumptlve évidence; and It is immaterial 
that the New York courts in simllar cases require the original debt to be 
recited, as the question is one of proof, and not of pleading. 

The plaintiff, a foreign corporation and a judgment creditor of 
a Kansas farm mortgage company, brings this suit against the 
défendant, who is a shareholder of the latter company, to recover 
an amount equal to the amount of his stock, under a Hability 
created by the constitution and laws of Kansas. 

The défendant demurs upon two grounds: First, that the court has not 
Jurisdiction of the subject of the action; and, second, that the complaint does 
not state facts sufflcient to constitute a cause of action. The recovery of the 
judgment against 'the Kansas mortgage company vplth the return of the exé- 
cution unsatlsfled Is fuUy alleged in the complaint, but the défendant insists 
that this is an insufflcient allégation of indebtedness. The proposition thus 
presented was the one principally discussed at the argument, and wlll be the 
only one deeided. There are other important questions presented by the de- 
murrer, but as they are also Involved in many similar causes whlch are likely 
to come before the court, It was suggested by the défendants counsel that 
their considération be postponed until ail parties hâve had an opportunity to 
be heard. In this course the plalntlfC's counsel aequiesced. 

P. Tecumseh Sherman and W. Pierrepont White, for plaintiff. 
William F. Cogswell and W. N. Cogswell, for défendant. 

COXE, District Judge (after stating the facts as above). The 
fourth paragraph of the complaint allèges, succinctly, the recoTery 
of the judgment in favor of the plaintifl and against the Kansas 
mortgage company for $34,607 in the United States circuit court 
for the district of Kansas. The flfth paragraph allèges the return 
of the exécution unsatisfied. The défendant insists that thèse 
avermenta are wholly insufadent to support the action, as the 
judgment is not even prima facie évidence of indebtedness. That 
this is the tule in the courts of New York can hardly be doubted. 
Arms Co. v. Barlow, 63 N. Y. 62, 72; McMahon v. Macy, 51 N. Y. 
155; Moss v. McCullough, 5 Hill, 131; Miller v. White, 50 K Y. 137. 
It should be remembered, however, that this action is brought not 
under the laws of this state, but to enforce a remedy given by a 
statute of Kansas which makes the judgment against the corpora- 
tion, at least, presumptive évidence. A more rigorous and sum- 
mary statute it would be diflScult to imagine. It is not even nec- 
essary to recover judgment against the shareholder. If an exécu- 
tion against the corporation be returned unsatisfied, an exécution 
may, by leave of the court which pronounced the judgment, issue on 
the same judgment against the shareholder. Instead of procefed- 
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ing by exécution, the judgment créditer may proceed by action 
"to charge the stockholders with the amount of his judgment." 
The shareholder is made liable to pay the Judgnient, not the debt. 
The liability is the same whether created by statu te or by con tract. 
If the défendant had agreed with the plaintifE to pay, to the estent 
of his stock, any judgment which the latter might recover against 
the Kansas company, there can be no question that it would be 
sufHcient to déclare upon the judgment alone. This is the liabil- 
ity which the Kansas statute attempts to create. The plaintifl 
sues upon this statute to enforce this liability. He must stand or 
fall upon the cause of action thus stated. If he were suing under 
the laws of this state, the allégation in question would, in ail prob- 
ability, be held insufiàcient, but he is not. It would seem that an 
allégation reciting the original indebtedness is unnecessary when 
the debt has been reduced to a judgment and the suit is brought to 
charge the défendant with the amount of that judgment under a 
law which expressly provides that this may be done. The queS' 
tion has f requently been bef ore the fédéral courts, and the f ollow- 
ing are authorities for the proposition that it is unnecessary to 
plead and prove the original liability: Bank v. PraBcklyn, 120 U. 
S. 747, 755, 7 Sup. Ct. 757; Hawkins v. Glenn, 131 U. S. 319, 328, 
9 Sup. Ct. 739; Glenn v. Liggett, 135 V. S. 533, 10 Sup. Ct. 867; Mc- 
Vickar v. Jones, 70 Fed. 754, 759; Rhodes v. Bank, 13 C. C. A. 612, 
66 Fed. 512; Bank t. Rindge, 57 Fed. 279; Borland v. Haven, 37 
Fed. 394, 413; Glenn v. Springs, 26 Fed. 494. 

But it is argued that this question is one of pleading, and as the 
courts of New York require a complaint under the New York law 
to allège the debt, this court, pursuant to section 914 of the United 
States Eevised Statutes, should foUow a similar course. The 
court cannot assent to thig view. It is not a question of plead- 
ing, but of proof. The pleader need not allège more than he is 
required to prove. As it is unnecessary to prove the debt under 
the Kansas statute, it is unnecessary to allège it. Where a party 
is required to pay the debt of another he is absolved by showing 
that there is no debt, but where he is required to pay a judgment 
the inquiry assumes a more limited range. The judgment is suf- 
flcient évidence until it is impeached. The New York courts hâve 
established no rule of pleading in thèse cases. They hâve said that 
under the laws of this state it is necessary to allège certain facts. 
They hâve never attempted to lay down a rule of pleading where 
the cause of action is f ounded upon the laws of other states creat- 
ing an entirely différent liability. 

It f ollows that the demurrer, so far as it relates to the question dis- 
oussed, must be overruled. 
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UNITED STATES T. STEARNS et aL 
(Circuit Court of Appeals, Second Circuit. February 1, 1897.) 

CnSTOMS DUTIES— FrEE ÎjIST— QutLIiS. 

QuUls, black and wliite, f rom turkeys' wings and talls, only changed from 
thedr original condition by cleaning, and by dyeing the black ones, were 
free of duty, as "quills, prepared or unprepared, but not made up into com- 
plète articles," under paragraph 689 of the act of 1890, and were not dutlable 
as "omamental featbers," under paragraph 443. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

This was an appeal by the United States from a décision of the 
board of gênerai appraisers, reversing the action of the collecter 
of customs in respect to the classification for duty of certain mer- 
chandise imported by Stearns & Spingarn. The circuit court af- 
flrmed the décision of the board (75 Fed. 833), and the United States 
appealed. 

Henry D. Sedgwick, for the United States. 
Albert Comstock, for appellees. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

PER CURIAM. The articles in question were quills from tur- 
keys' wings and tails, some white and some black. They were no 
further advanced, ^nd were in their original condition, except that 
they had been cleaned, and the black ones dyed. They were as- 
sessed for duty as "ornamental featbers," under paragraph 443, Act 
1890. That paragraph provides, inter alla, for "colored and oma- 
mental featbers not speciflcally provided for in this act." Paragraph 
689 of the free list provides for "quills, prepared or unprepared, 
but not made up into complète articles," and does not contain the 
n. o. p. f. clause. The évidence did not establish the fact that 
tiiore was any commercial désignation which would take the ar- 
ticles out of their ordinary désignation as "quills" ; and we agrée 
with the circuit court in holding that thèse quills are specially pro- 
vided for by said paragraph of the free list, and are, therefore, not 
dutiable as featbers not otherwise specially provided for. 



UNITED STATES V. BOEGFELDT et al. 

(Circuit Court of Appeals, Second Circuit February 1, 1897.) 

Customs Dotibs— Classifioation— Toothpicks. 

Toothpicks were not dutiable as "quills, prepared or unprepared," under 
paragraph 768 of the act of March 3, 1883, but as nonenumerated articles, 
manufactured In part, under Rev. St. § 2516. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

This was an appeal from a décision of the board of gênerai ap- 
praisers in respect to the classification of certain merchandise im- 
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ported by Borgfeldt & Co. The circuit court reversed the décision 
of the board, and the United States appealed. 

Henry D. Sedgwick, for the United States. 

Albert Cîomstock, for appellees. 

Before WALLAOE, LAOOMBE, and SHIPMAN, Circuit Judges. 

PEB OUEIAM, We agrée with the board of gênerai appraisers 
that the importations in controversy — toothpicks — ^were not dutia- 
ble as "quills, prepared or unprepared," ander paragraph 768 of the 
tariff act of March 3, 1883, and that such provision is intended to 
apply to quills in their natural condition, or prepared by cleaning, 
bleaching, scouring, etc., and not to those which hâve been advanced 
and transformed into a new article of commerce, having a distinct 
name, and adapted for a new use; and that they were properly 
classified as unenumerated articles, manufactured in part, under sec- 
tion 2516, Eev. St. The décision of the circuit court is therefore re- 
versed, and that of the board of appraisers aflBrmed. 



JOHNSON et al. r. BAUER et al. 

(Circuit Court, N. D. Illinois. November 16, 1896.) 

Tkadb-Maeks— Infringembnt. 

A trade-mark conslsting of a red Greek cross Is not Infrlnged by a mark 
for slmilar goods, conslsting of a Maltese cross having a red center and 
dark projections, the latter belng placed upon paclîages •whlch, by their 
pecuUar lettering and ornamentation, are given a more distinct indlvid- 
uality than the packages to which tlie flrst mark is affixed. 

Eowland CJox and Banning & Banning, for complainants. 

Moran, Kraus & Mayer and Walter H. Chamberlain, for défendants. 

GROSSOUP, District Judge (orally). The bill in this case is flled 
to restrain the infringement of a trade-mark. The complainants are 
the manufacturers and sellers of large quantities of médicinal plas- 
ters. They sell thèse plasters in boxes of a somewhat peculiar pat- 
tern, the colors of the boxes varying according to traditional notions 
of druggists respecting the character of plasters; and upon each of 
thèse boxes, both at the ends and on the sides, is stamped a red Greek 
cross. The défendants are the manufacturers and sellers also of 
médicinal plasters, and hâve adopted, among the other insignia of 
their trade-mark, a cross of the pattern of the Maltese cross, having a 
red center and dark projections. The sole question is whether the 
défendants' designs for a trade-mark are clearly and purposely within 
the boundaries that the complainants are entitled to reserve as ex- 
clusive to themselves. AU thèse cases dépend not so much upon 
gênerai rules of law as upon the individual application of the law to 
tiie case in hand. I was impressed with the fact at the hearing, upon 
an exhibition of thèse trade-marks, both of the complainants and of 
the défendants, that the défendants' had a very much more striking 
individuality than the complainants'. I could not pick out, — and 
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there were a great many of the différent boxes exhibited at the hear- 
ing, — I could not piok ont the complainants' boxes except by the little 
red Greek cross. I could pick out, anywhere and everywhere, the 
défendants' boxes, by the peculiar lettering on the box, the nature 
of the background, and I suppose by a combination of features, the 
particulars of which could not perhaps be designated, but the unity 
of which mark its individuality; just as one picks out another'a face, 
not because of the color of the eye, or the shape of the nose, or the con- 
tour of the face, but by the combined effects of ail thèse and other 
features, 

The conclusion that I hâve arrived at is that the défendants hâve 
individuality of design, and the complainants hâve not. The com- 
plainants' sole individuality, if they hâve any at ail, rests on the red 
Greek cross. I do not think that is suflficient to give to them an 
exclusive right to use the Greek cross. I do not think that the de- 
fendants so nearly imitate their trade-mark, or come anything like so 
nearly imitating it, as to deceive the public who are looking for the 
complainants' goods. The bill will therefore be dismissed for want 
of equity. 



HIEAM WALKBE & SONS, Limited, v. MIKOLAS et aL 
(Circuit Court, D. Minnesota, Fourtti Division. April 8, 1897.) 

TKADE-MAIiKS. 

A firm engaged in the United States in bottling and selling wlilskey un- 
der the name of "Canadian Rye Whiskey," in bottles and with labels, 
bands, and devices so nearly resembling those upon the bottles of a corpora- 
tion engaged in Canada in manufacturing and selling whiskey under the 
name of "Canadian Club Whiskey" as to constitute unfalr compétition, and 
évidence an intent to deceive purchasers, will be restrained from the use of 
the words "Canadian Kye Whiskey" and of the bands and labels mentioned. 

V. J. Welch and Frank Hubachek, for complainant. 
Simon Meyers, for défendants. 

LOOHREN, District Judge. Hearing was had at the court room in 
the fédéral building in the city of Minneapolis, in said district, on Sat- 
urday, the 19th day of December, 1896, upon the order requiring the 
défendants above named to show cause why they should not be re- 
strained during the pendency of thia action as prayed in the bill of 
complaint and set forth in the order to show cause. Both parties 
appeared by counsel, and were heard. From the showing presented, 
it appears that the complainant, since its incorporation, in 1890, and 
the partnership of Hiram Walker & Sons, its predecessor prier to that 
time, were and hâve been engaged in the manufacture, distilling, and 
sale of whiskey at Walkerville, in the province of Ontario and do- 
minion of Canada, uàng the name "Canadian Club Whiskey" as the 
trade-mark to distinguish such whiskey from whiskey manufactured 
\yy others, and that the complainant, upon its incorporation, succeeded 
to and acquired the business of said former partnership, and its right 
to the said name and trade-mark, which name and trade-mark had 
never before been used; that the whiskey so manufactured, distilled, 
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and sold by said complainant bas become favorably Icnown, and bas 
been introduced and sold in large quantities in the United States 
and elsewhere, and is only known to the trade and to the public by 
the said name, "Canadian Club Whiskey" ; that ail the allégations of 
said bill respecting the sale of such whiskey in bottles, and respecting 
such bottles and the labels used thereon, and the words and devices 
upon such labels, and the registration of complainant's trade-marks, 
and the granting of certiflcate of such registry, and respecting the 
corks and capsules of said bottles, and the letters and figures thereou, 
and respecting other stamps and devices upon such bottles, are true 
as stated in said bill; that the défendants, prior to the commence- 
ment of this suit, hâve at Minneapolis, in the state of Minnesota, been 
engagea in the business of bottling and selling whiskey under the 
name of "Canadian Rye Whiskey," in bottles and with labels, de- 
vices, corks, capsules, bands, lettering, words, and figures as de- 
scribed, stated, and alleged in complainant's bill of complaint. 

The défendants hâve the right to use bottles of the same common 
kind used by the complainant. But the labels, bands, capsules, and 
the words, lettering, and devices thereon, are made in every respect 
to resemble those used upon the bottles of complainant, and are 
placed by the défendants upon its bottles so exactly like those upon 
complainant's bottles as to be likely to deceive persons intending to 
purchase the whiskey made by the complainant. I think that the 
use by the défendants of the words "Canadian Rye Whiskey," and 
of the crown and diamond upon the label, in such way as to so nearly 
resemble complainant's trade-marks, constitutes an infringement of 
Buch trade-marks; and that ail the labels, bands, capsules, devices, 
words, and lettering upon défendants' bottles so nearly simulate those 
upon complainant's bottles as to constitute uiifair compétition, in- 
tended to deceive purchasers and appropriate the trade of complain- 
ant. N. K. Fairbank Co. v. R. W. Bell Manuf'g Co., 23 C. C. A. 554, 
77 Fed. 869. 

This conclusion is strengthened by the fact that the statements 
upon défendants' labels, bands, and capsules are imtrue, and intended 
to mislead purchasers. It is admitted that the whiskey bottled and 
sold by défendants as "Canadian Rye Whiskey" is not made in Cana- 
da. The statement on the labels that the whiskey is distilled and 
bottled by H. S. Bamsay & Sons, London, Ontario, is untrue, and no 
such flrm is in existence. The intent of the défendants to deceive 
the public, and appropriate the benefits of the favorable réputation 
of complainant's whiskey, is further shown by the fact that défend- 
ants, before the commencement of this action, procured to be made a 
large quantity of labels exactly like the labels of complainant in ev- 
ery particular. A temporary injunction may issue, restraining the 
défendants from the use of the words "Canadian Rye Whiskey," and 
from the use of the labels and bands above referred to, during the 
pendency of this action. 
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CHICAGO SUGAEr-REEINING CO. v. CHARLES POPE GLUCOSE 

00. et aL 

(Circuit Court, N, D. lUInois. February 8, 1897.) 

Patents for Invention — Extent dp Claim— Corn Sepabatob. 

Letters patent Nos. 247,152. and 247,153, Issued September 20, 1881, to 
A. Belir, for a process of treating corn in the manufacture of starch, and 
for an apparatus used in such treatment, are void for want of novelty, 
because tbe improvement over the previous state of tlie art consists in the 
peeuliar conformation of the tanli in wlilch the corn is treated, and in the 
relative proportions of corn and water used, for neither of vebich éléments 
do the patents contain any claim of Invention. 

Suit by the Chicago Sugar-Eefining Company against the Charles 
Pope Glucose Company and others l'or the alleged infringement of 
two patents. 

Ofifield, Towle & Linthicum, for complainant. 
Cohurn & Strong, for défendants. 

GrEOSSCUP, District Judge. The bill is to restrain infringement 
of two letters patent numbered, respectively, 247,152 and 247,153, 
issued to A. Behr, September 20, 1881, the first for a process of treat- 
ing corn in the manufacture of starch, glucose, and other products 
therefrom, and the second for an apparatus for treating corn in the 
same kind of manufacture. The défendants deny the validity of 
the patents, and also deny infringement. 

Each kernel of corn contains within itself a little germ rich in 
corn oil, and the object of the process and the apparatus, described 
in the letters patent, is to separate thèse germs from the balance of 
the kernel. The germs are used for oil products, and the remainder 
of the kernel for starch, glucose, and similar products. The treat- 
ment described requires that the corn should be first soaked, and then 
crushed while moist, resulting in the kernel's being broken up and 
the germs remaining intact. In this condition, the crushed corn, 
when intermingled with water, naturally divides into three parts: 
First, the germs, which, being lighter than the liquid, float on the 
top; second, the hulls and matter adhèrent thereto, which, being 
heavier than the liquid, tend to sink; third, the mealy parts of the 
corn mixed with the water, which largely constitutes the liquid, and 
is called "starch-milk." The liquid or starch ,milk contained in the 
tank is maintained at a density of from 10° to 12° Baume, that density 
being found best adapted to the purpose that the germs should float 
and that the hulls should sink. When the partially crushed corn 
cornes first into contact with the starch milk in the tank, there are 
many germs still adhering to the hulls, resulting in the former be- 
ing drawn towards the bottom by the heavier weight of the latter. 
To dislodge thèse, so that they may rise, and the hulls may fall, 
the lower stratum of material in the tank is kept in a condition of 
agitation by means of paddles or fans. When operating with per- 
fection, the germs floating on the surface are carried oJBf by the over- 
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flow of starch milk through an aperture onto a vibrating sieye, 
through the meshes of which thé starch milk falls, and is brought 
back into the tank, while the genns are carried off to a separate 
place, the hulls being mechanically removed through an aperture in 
the bottom of the tank. The process is a continuous one. The claim 
of the process patent is as follows : 

"The process of treatlng corn In the manufacture of starch, glucose, and 
other producta therefrom, herein described, which consists In mixing with 
corn, which has been softened and crushed, sufflclent water to form a mixture 
ol such denslty that the germe of the corn wlU tend to separate from the 
hulls and other heavier portions and rise to the surface of the mixture, and 
In mechanically stlrrlng such mixture in a separating tank or compartment 
provlded at the top wlth a sultable chute, and thereby causlng the germs and 
pièces of germs to be carried off In a surface eurrent caused to overflow 
through the chute by the influx of crushed corn and water Into the separating 
tank, and in removing the huUs and adhèrent matter from the lower sti-atum 
of the mixture by meehanlcal means, the materials removed from the sepa- 
rating tanlî belng, respectlvely, screened in the usual manner, and the purified 
mixture of the mealy parts of the corn and water being coUected in a sult- 
able réservoir." 

I am convinced that this inethod of separating the germs from the 
hulls and starch milk is, in practical effectiveness, a considérable 
advance upon anything that preceded it. The difiSculties of the 
complainant's case are not in any question of utilities. 

The art of making the séparation, to which complainant's patent 
relates, is not a new one. Prier to this patent the germs of corn 
were separated from the other parts through methods wherein the 
corn was flrst boiled and crushed, and then introduced into a sepa- 
rating tank, the results being brought about largely by the opéra- 
tion of spécifie gravity. In the prior art it was pointed out that the 
maintenance of the starch milk at 10° or 12° Baume was essential 
to the best conditions, and means of agitation of the starch milk 
similar to complainant's patent were employed. It is clear to me 
that Dr, Behr's success over his predecessors is not in having point- 
ed out any new method of treatment, but in having hit upon: 
flrst, a tank, whose peculiar conformation is best adapted to the 
results wished; second, the particular relative proportions em- 
ployed in the introduction of the crushed corn and water. Were 
the conformation of the tank to be changed, or the proportion of 
corn to water at the instant of its introduction into the tank to 
be altered, the complainant's treatment could not be made con- 
tinuous, nor more effective than previous methods. The diflQculty 
with the complainant's patent is that it does not point out this 
peculiar conformation of tank, nor the proper relative proportions 
of water and crushed corn, nor does it make any claim of inven- 
tion in thèse particular». In the absence of such a claim, it must 
be held that tiie process in thèse respects is old, or has been given 
to the public. In this view of the case, it is not necessary to state 
what would hâve been my views had the claims of the patents spe- 
cifically covered thèse particulars, for it follows that the art in 
ail other respects being old, and no invention being claimed for 
thèse features which, in my judgment, constitute the improvement, 
the complain.T.nt's claim must fall. 
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The same difiQculty arises in patent 247,153 for the apparatng. 
There is, in my judgtaent, no quality of invention described in 
claim Ir 

"A separatlng tank or compartment provided with a stlrrer, and having a 
chute or openlng In its wall for flxlng the direction of the overflow from the 
separating compaxtment, In combination wlth an Inclined vibrating sieve for 
screening the germs earrled off In the overflow, and a trough or réservoir for 
reœlving the starch milk which drains through the meshes of sueh sieve, and 
means for meehanlcally removlng from the lovcer stratum of the mixture in 
the separating tank the heavier portion of the corn, conslsting of the huUs 
and matter adhèrent thereto, substantially as described." 

In the absence of the assumption that the separating tank there- 
in described, in its peculiar conformation adapted to the purpose, 
is new, there would be no patentable invention; but the claim as 
stated does not lay claim to such feature, and is therefore, under 
the holdings of the suprême court, to be regarded as old, or dedi- 
cated to the public For thèse reasons the flnding must be for 
the défendants. 



WESTERN ELECTRIC 00. v. WESTERN TEL. OONST. 00. et al. 

(Circuit Court, N. D. lUinols. April 12, 1897.) 

Patents for Inventions— Iïtfkingement— Téléphone Switches. 

Letters patent No. 215,837, Issued May 27, 1879, to H. L. Rooserelt, for 
an improvement in téléphone switches, whereby the recelver is suspended 
by a eord attached to a spring, so that taking up the receiver changes the 
circuit, so as to ring the call bell at the other end of the Une untll the 
person at the other end takes up his receiver, and so that dropping the 
first receiver again after using the téléphone automatically transfers the 
call bell again Into the circuit, are not infringed by a device patented by 
T. A. Watson, in which the receiver hangs from a forked hook, to which 
It has to be restored after using the téléphone In order to transfer the 
call bell again into the circuit. 

Suit by the Western Electric Cîompany against the Western Télé- 
phone Construction Company and others to restrain the alleged 
infringement of a patent 

Barton & Brown, for complainant 
S. S. Stout, for défendants. 

GEOSSCUP, District Judge. The bill is to restrain infringement 
of letters patent No. 215,837, dated May 27, 1879, issued to Hilburn 
L. Roosevelt. The défendants deny infringement, and also chal- 
lenge the validity of the patent. 

The patent is for an improvement in téléphone switches, and its 
purpose is compactly stated in the foUowing, from the spécifica- 
tions: 

"It is a matter of considérable importance in connection with several télé- 
graphie transmittlng instruments, more especlally téléphones, that the opéra- 
tion of the transmitting instrument should automatically signal to the re- 
ceiving instrument at the other end of the Une the fact that a message is 
about to be transmltted, whereby the receiving operator is enabled to pré- 
pare himself for the réception of such message. Thls is especially true where 
the transmitting operator is not, of necesslty, a skUled person in the eleetrical 



960 79 FEDERAL REPORTER. 

art. An Instance of thls can be readily given: Supposing It Is desired to 
transmit a message to a distant point by means of a téléphone or slmilar trans- 
mitting Instrument; It Is obvlously désirable that the mère fact of the prépa- 
ration of such transmitting Instrument or téléphone for sending the signal 
should of itself prépare the receiving operator at the other end of the line 
for the réception of the message. If, for instance, a téléphone were hansing 
In a position to be raised by the transmitter, it would be very désirable that 
the mère fact of raising such téléphone to the bps should of itself inform the 
receiving operator that a message was to be transmitted. My Invention is 
designed to acoomplish tbis resuit." 

The letters patent then describe a mechanism wherein the télé- 
phone, which, at that time, was both receiver and transmitter, was 
suspended, by means of a cord, to a switch spring. The weight of 
the téléphone, thus acting upon the spring, kept it in contact with 
one point in the circuit; but the lifting of the téléphone, thereby 
taking off the weight and allowing the spring to naturally recoil, 
put such spring in contact with another point in the circuit. Thèse 
two points were, respectively, in the call-bell circuit and the télé- 
phone circuit; a like arrangement obtaining at the other end 
of the line. The effect of the whole was that, when the téléphone 
at the caller's end was lifted from its suspension, it automatically 
put the call bell at the other end of the line in circuit with the 
signal battery, thus ringing the bell; but when, in response to 
such ring, the téléphone at the receiver's end was lifted by the 
operator from. its suspension, the recoil of the spring at that point 
automatically eut out the signal battery, and restored the téléphone 
circuit. Prier to this invention, téléphones using the call bell had, 
been in use. In some of thèse they were placed in the circuit by 
hand-operating switches, whereby the téléphone line could be 
transferred between the call-bell branch and the téléphone branch, 
so that, when either one was in the circuit, the other was out. 
But this préviens arrangement, to be entirely successful, necessi- 
tated that the person at the receiving end should always be thought- 
ful enough, when the interview was ended, to push back, by the 
use of his hand, the switch throwing the call bell into the circuit; 
otherwise, the call bell remaining out of the circuit, no call could 
thereafter be sounded at that end of the line. It was found by 
expérience that many persons merely dropped the receiver, with- 
out readjusting, by hand, the call-bell switch, and thus effectually 
eut out that receiver against future calls. The invention of Roose- 
velt, under considération, it will be readily seen, cured this defect, 
for the speaker, by the act of dropping the téléphone, which was 
aise the receirèr, transferred the call bell into circuit; and his suc- 
cessor at the phone, by the act of raising the receiver, eut out the 
call bell, and restored the téléphone circuit. 

But while the eld mechanism, nécessita ting the cutting in and out 
of the circuits by hand mechanism, was thus superseded, and went 
into disuse, the new mechanism, embodied in the Roosevelt patent, 
did not corne into gênerai use. There were probably some practical 
objections, concerning which it is net necessary to pause. The 
mechanism that came into gênerai use, including that employed by 
the défendants, and chargea as an infringement, employed separate 
receivers and transmitters, the transmitters being permanently placed 
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in the box of the téléphone. The receivers, still fashioned after the old 
ones, were suspended by a cord, but this cord was no longer attached 
to any switch spring, nor was it in touch in any way with the 
cutting in and out of the circuits. A forked hook was provided, 
projecting from the box, and communicating by appropriate mech- 
anism with a spring lever in touch with the respective circuits, so 
that, when the receiver was placed in the hook, its weight put the 
call bell into the circuit, but, when lifted from the hook, eut it 
out by the recoil of the spring. The call bell thus put in the cir- 
cuit is actuated alone by a hand crank. This was embodied in the 
letters patent to T. A. Watson, which hâve been declared by this 
court (Judge Showalter presiding) to hâve been anticipated, in con- 
ception, by the patent under considération. 

I feel myself compelled, in view of the then state of the art, and 
of the spécifie difflculty that the mechanism of Eoosevelt was 
avowedly intended to circumvent, to hold that his patent is self- 
limited to such mechanism as automatically cuts in and out the 
call bell (including the ringing of the same) by the mère act of 
lifting and dropping the téléphone. In the défendants' téléphone, 
the call bell is in circuit before the receiver is lifted; in the com- 
plainant's, the act of lifting puts it in circuit. In the défendants' 
mechanism, when the connection is closed, the receiver must be 
hung upon a fork,- — a prescribed manual act on the part of the 
operator; in complainant's, it is dropped on its cord, thus avoiding 
this otherwise definite manual act. In the Roosevelt mechanism, 
the lifting of the téléphone automatically actuated the circuit so 
as to ring the bell; in the défendants' mechanism, such actuation 
is only obtained by the manual turning of a crank, or pressing 
of a button. In ail thèse respects the défendants' mechanism is 
clearly differentiated from Roosevelt's purpose, viz. an arrange- 
ment whereby conscious manipulation of the switches and of the 
call bell was to hâve been dispensed with. I recognize that the 
conception of changing back and forth the switches, by virtue of 
the resting and lifting of the téléphone upon the forks, is a close 
copy of Roosevelt's conception, and that perhaps his claims, stand- 
ing apart from his description, are broad enough to cover the inci- 
dental déviations. But, after ail, the main purpose of the inven- 
tion must control the scope of the claims, and such purpose cer- 
tainly did not include the défendants' mechanism. 

For the foregoing reasons, there may be a flnding that défend- 
ants do not infringe, and for the dismissal of the bill. 
T9F.— 61 
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COMPUTING SOAIiB CO. v. NATIONAIi COMPUTING SCALB CD. 
SAME V. HOYT et al. 
;, (Circuit Court, N. D. Ohlo, B. D, March SI, 1897.) 

Patents— Injunction. 

In a suit for Injunctlon and damages for Infringement, the court wiH not, 
uiwn motion o£ défendants, enjoin complainants jiendente lite from suing 
users of tlie alleged infringing macMne, or from warning users by letters 
or advertisements, the title of défendants nèver having been adjudicated. 

Thèse were two suits in equity brought by the Computing Scale 
Company, the one against the National Computing Scale Company, 
and the other against Frank 0. Hoyt, Charles A. Hoyt, and George 
B. Hoyt, partners as Hoyt & Co., for an in junction and damages 
for the infringement of a patent. Heard on motions by défend- 
ants for temporary injunction. 

Church & Ohurch, for complainant. 
Thurston & Bâtes, for défendants. 

SAGE, District Judge. The complainant and the défendant the 
Nationar Computing Scale Company are engaged in the manufac- 
ture and sale of spring balance Computing scales, each claiming to 
conduct the business under a patent owned and controlled by it. 
The défendants Hoyt & Co. are selling agents and solicitors of the 
National Computing Scale Company, and, as such, sell ail the scales 
manufactui'ed by the défendant the National Computing Scale 
Company directly to retailers and users, such as butchers and gro- 
cers, and not to wholesale dealers. The flrst ground of the motion 
is that the complainant, well knowing that thèse retailers and users 
are generally parties of lîmited capital, who cannot afford to be- 
come parties to a suit, and by the f ear of being sued for an infringe- 
ment of complainant's patent would be as effectually prevented 
from buying défendants' scales as if the défendants were restrain- 
ed by an injunction, is seeking to intimidate the trade, and mali- 
ciously to injure the défendants, by sending out circulars to the 
trade in the territory in which the défendants operate, which circu- 
lars contain covert threats to sue mère users of said scales, and also 
contain "the false and misleading statements that the said com- 
plainant owns ail the foundation patents on computing or price 
scales, and that it has important infringement suits pending in the 
United States courts in différent parts of the country against manu- 
facturers and users of infringing scales." The foUowing is a copy 
of the circular referred to: 

"Wamlng! Oonsult Your Attomeys. 

'AU persons are wamed against using and infringement on weigliing and 
price scales and computing and priée scales. The simple uslng of infringing 
scales makes the user just as liable to prosecutlon as the manufacturer or 
selling agent. 

"We own ail the foundation jatents on computing or priée scales, and hâve 
created and establlshed the market and demand for such scales. 

"Before buying scales not made by us, you will save yourself much litigatlon 
and expense by Consulting us or your attomeys respecting the question as to 
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whether such scale Is an Infringement on oiir patents. We wlll be pleased to 
furnish you or your attomeys with more spécifie information on the question 
of infringement when you inform us what Mnd of macliine you are offered. 
RespectfuUy, The Computing Scale C5o., Dayton, O., U, S. A., 

"Per Ira 0. Koehne, Attorney. 
"WasUngton, D. 0., and Bayton, Oliio. 

"We hâve important infringement suits pending in tlie United States courts 
in différent parts of tlie country, against manufacturera and users of infringing 
scales, and we will soon bring other suits." 

The défendants complain, further, that the same circular is pub- 
lished as an advertisement in numerous newspapers and trade pa- 
pers, and that, while it does not speciflcally mention défendants' 
scales, the trade understands that it refers to said scales, as evi- 
denced by letters from persons who hâve purchased from défend- 
ants. 

Défendants further say that, so far from it being true that the 
complainant owns ail the foundation patents on Computing scales, 
the fact is that more than 17 patents for such scales bave alr^ady 
expired, and that, prior to the granting of the patent in suit, there 
were more than 25 patents on spring balance Computing scales. 

The motion, which covers eight pages of legal-cap type-written 
paper, enters into many détails. Thèse it is not necessary to specify. 
It winds up with a prayer for a temporary injunction to restrain 
complainant, its ofQcers, agents, solicitors, attorneys, and counsel, 
from bringing suit against any mère user of the Computing scale 
manufactured by the défendants until the complainant's suit is 
finally determined; second, from threatening to sue such users 
or prospective customers of défendants; third, from publishing cir- 
culars and advertisements containing open or covert threats to sue 
mère users; and, fourth, from publishing circulars and advertise- 
ments which state that complainant owns ail or any foundation 
patents on Computing or price scales, and from in any way circa- 
lating statements of similar import calculated to convey the im- 
pression that ail Computing scales are subservient to patents owned 
by the complainant. Neither the complainant's patent nor the 
défendants' has been adjudicated to be valid. 

Counsel for défendants rely upon Emack v. Kane, 34 Fed. 47, 
Oasey v. Typographical Union, 45 Fed. 135, and Barr v. Trades 
Council, 53 N. J. Eq. 101, 30 Atl. 881. Thèse cases rest upon the 
same gênerai proposition. In each case there was an admitted 
trespass (in Emack v. Kane, admitted facts from which the trespass 
was conclusively deduced). In each the resulting injury was ir- 
réparable, and the publications were mère incidents or means em- 
ployed to make the trespass more effective, and to increase the 
injury. Judge Blodgett, in Emack v. Kane, expressly recognized 
the doctrine laid down by Mr. Justice Bradiey in Kidd v. Horry, 28 
Fed. 773, that an injunction will not be granted to restrain even a 
malicions libel, and that there is no jurisdiction in the United 
States courts of equity to enjoin a libel on the rights of an owner 
of letters patent. But Judge Blodgett pointed out the distinc- 
tion between those cases and Emack v. Kane, by calling attention 
to the fact that the gravamen of Emack v. Kane was the attempted 
intimidation by défendants of complainant's customers, by threat- 
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ening them with suits whicli défendants did not intend to prose- 
cute, — a feature not involved in Kidd v. Horry. He said: 

"Redress for a mère personal slander or Ubel may perhaps pi'operly be left 
to the courts of law, because no falsehood, however gross and malieious, oan 
■wholly destroy a man's réputation with tbose who know him; but state- 
ments and charges Intended to frlghten away a man's customers, and intimidate 
them from dealing with him, may wholly break up and ruin him financially, 
with no adéquate remedy if a court of equity cannât afCord protection by its 
restraining writ." 

The complainant in that case sought to restrain the défendants 
from making threats intended to intimidate the complainant's cus- 
tomers, under the pretext that complainant's goods infringed a 
patent owned or controlled by défendants, and from making threats 
that, if such customers dealt in complainant's goods, they would 
subject themselves to suit for such infringement; "the bill char- 
ging and the proof showing that thèse charges of infringement 
were hôt made in good faith, but with a malieious intent to injure 
and destroy the complainant's business." The proof showed that 
the défendants brought three suits against Emack's customers, for 
alleged infringements of the patent involved; that Emack assumed 
the défense in thèse cases, and, af ter the proof s were taken and the 
suits ripe for hearing, the défendants voluntarily dismissed them, 
the dismissals being entered under such circumstances as to fully 
show that the défendants knew that they could not sustain the 
suits upon their merits; that they were brought in a mère spirit 
of bravado or intimidation, without intent to submit the question 
of infringement to a judicial décision. 

In Casey v. Typographical Union the rule that an injunction will 
not issue to enjoin the publication of a libel was fully recognized; 
but it was affirmed, and not denied, that the Typographical Union had 
set on f oot a boycott against the complainant, as stated in the bill and 
in the afSdavits on flle. That boycott was to be enf orced by threaten- 
ing loss of business to those who, having no connection with the 
union, should continue to advertize with or in any way patronize the 
complainant, The attempt was by coercion to destroy ail compétition 
affecting the union. It was an organized conspiracy to force the com- 
plainant to submit himself to the control of the union, even to the 
extent of yielding his right to sélect his own workmen. The court 
said that, in the light of the facts and of the authorities cited, it was 
idle to attempt to maintain that the publications put forth by the 
défendant were nothing more than libels, and that the only remedy 
for any injury resulting was by an action at law. In Barr t. Trades 
Oouncil the publication enjoined was a circular issued by the Trades 
Council, to boycott the complainant's newspaper, and to cease buying 
and advertising in it. In ail thèse cases the trespass upon the right 
of the complainant was either admitted, or so clearly established as 
not to be open to question. This view puts thèse cases in harmony 
with the gênerai rule that, in order ïo give a court of equity jurisdic- 
tion to enjoin trespass or torts to property or property rights, "two 
conditions must concur: First, the compîainant's title must be ad- 
mitted or established by a légal adjudication; and, second, the threat- 
ened injury must be of such a nature as will cause irréparable dam- 
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âge, net susceptible of complète pecuniary compensation." Beach, 
Inj. § 1126, and cases cited. 

Grand Eapids School Purniture Co. v. Haney School Furniture Co., 
92 Mich. 558, 52 N. W. 1009, is also cited in support of the motions. 
In that case a manufacturer and patentée was restrained from using 
a decree fraudulently and collusively obtained, to the injury of the 
complainant, wbo was engaged in a like manufacturing business, and 
from claiming that the decree was an adjudication upon the merits 
£s to the Talidity of the patent, or from using the decree in any way 
or form to influence any person against purchasing the articles manu- 
factured by the complainant, who, as claimed, was infringing said 
patent; it being admitted that the complainant was able to estab- 
lish the absolute invalidity of the patent in any court having juris- 
diction of the question, and was lawfully entitled to its use. It is 
not necessary to point ont the distinction between that case and the 
case at bar. 

In the case now before the court the défendants' title to the prop- 
erty rights, which it claims was invaded, is the very question at 
issue in the suit pending against them. They are sued as infringers, 
and their title has never been adjudicated. This alone is an insuper- 
able objection to their prayer for an injunction. The same objection 
applies to their contention that the injunction should be issued to 
prerent the multiplicity of suits. "In cases of repeated trespasses, 
where it is necessary to quiet a rightful, admitted, or established pos- 
session, chancery has often interposed to prevent a multiplicity of 
suifs, although Ihere may be a remedy at law," etc. Beach, Inj. § 
1130. In the same section it is further stated that, "in addition to 
the rule mentioned, it seemis to be clearly settled that, whenever the 
complainant's title is disputed, a court of equity will not interfère by 
injunction, or make perpétuai an injunction already granted, on the 
ground oî a multiplicity of suits, until he has procured his tïtle to be 
established by a successful trial at law." In a footnote to the section 
the authorities in support of the text are cited. The passage quoted 
relates to the title to real estate, but is applicable because the title or 
the right of the défendants to manufacture and sell scales is denied 
by the complainant, who claims that they are infringers. The de- 
fendants' patent is, as they claim, prima facie évidence of their rights 
under it, but only prima facie, and, if this suit were not pending, 
would not entitle the'm to an injunction against persons making, sell- 
ing, or using in alleged violation of it. Besides, with référence to a 
multiplicity of suits, this case differs materially from those in which 
a suit is brought by one for the beneût of ail others in a similar con- 
dition to restrain the collection of a tax or assessment. Such a suit 
is a représentative suit, and, if it resuit in a decree declaring the tax 
or assessment invalid, it will be effective against any other suit 
brought, because it disposes of the right to colleet the tax or to en- 
force the assessment. But an adjudication upon a paient, even if ît 
be by the suprême court of the United States, does not necessarily 
hâve that efEect. When made by the suprême court of the United 
States, it is, of course, décisive against ail other suits brought upon 
the same patent, and upon the same showing of anticipations or prior 
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uses. It not infrequently liappens, however, tliat, aftçr a decree sus- 
taining a patent, additional anticipations and prior uses are brought 
to light; so that upon a second suit a stronger défense can be pre- 
sented than was made upon the hearing of the flrst suit. Another 
considération wMch ought to hâve weiglit is that in Campbell v. City 
of Haverhill, 155 U. S. 610, 15 Sup. Ct. 217, the suprême court held 
that the statutes of limitation of the several states apply to actions 
at law for the infringement of letters patent. Equity, although not 
consenting to be bound by statutes of limitation, refers to them to 
détermine, by analogy, the limitations which it should apply, subject 
to the spécial circumstances of the particular case. Hence a patentée 
ought not to be enjoined from bringing suits against those who in- 
fringe by using, as well as against those who infringe by manufac- 
turing and selling, unless upon a very strong showing, because the 
bringing of the suit détermines to what period, ordinarily, the ac- 
counting or claim for réparation may be carried back. The défend- 
ants say that they hâve offered to give a bond of indemnity, and that 
they are perfectly able to do so. But such bond would cover only 
the amount of damages actually f ound. It would seem theref ore to 
be proper to allow the suits to be brought, and, if a test case be pend- 
ing, to continue them from term to term until the détermination of 
the test case. That can be done, as it is done, without injunction; 
and, while it saves the rights of the party complaining, it relieves 
those sued from expense and labor of préparation until the détermina- 
tion of the test case. 

As to the prayer for an injunction against suing users who hâve 
purchased from défendants, the complainant's bill as framed prayed 
for an injunction and account of profits, as well as for damages 
against the défendant company. Upon the argument of the motion, 
the "bill, not having been answered, was amended by striking out the 
prayer for an account of profits, leaving only the claim for damages. 
This brings the case directly within the rule laid down in Birdsell v. 
Shaliol, 112 U. S. 485, 5 Sup. Ct. 244. The right of the complainant, 
under the authority of that case, to sue the users, is undeniable; and, 
if the right to sue exista, the right to wam by letters, or by circulars, 
or by advertisements in newspapers, exists, and cannot be enjoined. 

The motions are overruled. 



ALBANT STEAM TRAP CO. V. WORTHINGTON et al 
(Circuit Court of Appeals, Second Circuit. Aprll 8, 1897.) 

1. Patents— DiscLAiMERS. 

A patentée cannot, by means of a dlsclaimer, flled after Issuance, Incorpo- 
rate into a claim for a combination a (eature not before claimed in connec- 
tion with that combination, and thereby make a new combination. 

2. Same — CoNSTECOTiON AND Infringemekt — Pump-Regulatinq Valves, 

Ttie Blesslng patent, No. 207,485, for an improvement in pump-regulating 
valves, construed in connection with the dlsclaimer filed April 18, 1891, 
and Md to be Umited to the particular combination of parts shown or thelr 
falr équivalents, and to cover the merely descrlbed means for automatlcal^ 
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regulating a pump for returnlng to a steam boUer the water of condensa- 
tion in a closed System. 73 Fed. 825, afflrmed. 

This is an appeal from a decree of the circuit court, Southern 
district of New York. The suit was for alleged infringement of 
United States patent No. 207,485, granted August 27, 1878, to 
James H. Blessing, for an improvement in pump-regulating valves. 
The circuit court held that défendants' structure did not infringe, 
and dismissed the bill. 

Edward N. Dickerson, for appellant 

M. H. Phelps and M. B. Philipp, for appellees. 

Before LACOMBE and SHIPMAN, Circuit Judges. 

LACOMBE, Circuit Judge. The défendants hâve constructed 
steam-heating plants, which may be briefly described as consisting 
of (1) a boiler which supplies steam for an engine, and also for the 
heating coils, the pressure of steam for the latter being reduced 
(2) by a réduction valve; (3) steam coils or radiators; (4) return 
pipes from the radiators, which bring back the water of conden- 
sation to a closed steam-tight vessel, known as the "pump gov- 
ernor"; (5) a pump connected with the pump govérnor, which, when 
in action, pumps the water of condensation into the boiler; (6) 
a pipe connection from the boiler supplying live steam to drive 
the steam pump; (7) a steam valve in this pipe; (8) a device for 
opening and closing this valve, as the water in the pump gov- 
érnor rises or falls, such device being a float operating the valve by 
resting on the surface of the water. When the water in the pump 
govemor rises to a predetermined height, the float rises, the valve 
is opened, and pumping begins. When pumping haa reduced the 
water to a predetermined level, the float descends, the valve is 
closed, and pumping ceases. It is not disputed that except in one 
particular everything found in défendants' plant antedates the pat- 
ent in suit, being found in what is known as the "Syracuse Plant." 
The one point of différence is that in the Syracuse Plant the pump 
was started and stopped by the operator, who tumed the steam 
on or off, being apprised when to do so by a water gauge on the 
vessel which held the water of condensation. The steam valve 
of the pump, therefore, was not operated by a float or other auto- 
matic device, as it is in défendants' System. We do not nnder- 
stand that it is contended that in mechanical détails défendants' 
automatic device infringes the automatic device of the patent. 
Certainly, if any such contention be made, it is wholly without 
foundation. Défendants' device, with its float moving the lever, 
which tums the valve, is old and simple, and in no sensé the équiv- 
alent of the complicated structure of the patent The contention 
of complainant seems to be that infringement may be found in 
"any apparatus adapted for use in a closed System [of steam heat- 
ing] to regulate a pump through the action of the water supplied 
to the pump," wherein the rise and fall of the water causes the 
device to open or shut the valve. What force there is in this con- 
tention may be seen by an examination of the patent. 
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The spécification sets forth that the patentée bas invented "a 
new and useful improvement in pump-regulating valves"; the ob- 
ject of the invention being "to regulate the action of a boiler-feed 
pump by means of the quantity of v?ater vrhich is fed to such pump, 
so that said pump will only operate when supplied with water, and 
will practically cease to operate when the water supply is stopped." 
The invention is then described at great length with références to 
the drawings. The circuit court thiis epitomized the description : 

"It comprises two dJsk-shaped vessels, provîded with a spring-pressed dîa- 
phragm and two concentrlc pipes, the inner of which is attaclied to said dia- 
phragm. The retum water of condensation entera the larger pipe, and, when 
It has fiUed it and the space above the diaphragm, the weight thereof depresses 
the diaphragm and smaller pipe and a valve rod goveming a pump regulating 
steam valve attached to said pipe, whlch causes said valve to close, and pre- 
vents the steam from operatlng the pump. Thereafter, the water, continuing 
to flow, passes into said smaller pipe, and also below said diaphragm, until its 
upward pressure, plus that of the spring, floats the diaphragm, élevâtes said 
smaller pipe, opens the valve, and admlts the steam to the pump, which pumps 
water back to the boller, and automatlcally stops -when the supply thereof is 
exhausted." 

We do not flnd that the spécifie device above described for auto- 
matically regulating a steam valve is anticipatéd. For aught that 
appears, it was a patentable novelty. The spécification states that 
the invention is particularly useful in feeding pumps, which re- 
tum to steam boilers the water of condensation from heating coils 
in buildings, dispensing with the ,atteiidance of a controUing en- 
gineer, and rendering the apparatus entirely automatic. Auto- 
matic régulation of a steam pump for returning water to the boil- 
ers was old in the steam-heating art, where the so-called "open 
System" was employed, and also generally in the art of forcing 
water into boilers by means of a feed pump which drew its water 
from a source of supply, whose increase or decrease supplied the 
means of automatic régulation. The patentee's spécifie contriv- 
ance for securing such automatic action, however, was new. 

After describing the détails of the invention, the spécification 
proceeds: 

"It wlU now be seen that, by means of thls apparatus, the water supplied 
to a pump régulâtes exactly its action; so that, if more water be supplied, the 
puimp will operate f aster; if less water is supplied, the pump will operate 
slower; and, if no water be retumed, the pump will stop entirely, uuless it is 
deslred to keep it In slow opération." 

The claims relied on are: 

"(1) An apparatus constructed substantially as described, whereby the 
amount of water supplied to a pump régulâtes the opération of said pump. 

"(2) A pump-regulating apparatus constmeted substantially as described, 
and placed intermediate between the water and the pump, whereby the water 
passing to such regulating apparatus opens the steam valve ol the pump, 
which valve Is closed on the cessation of the water supply." 

It is apparent that what the patentée described as his invention, 
and undertook to claim, was an "improvement in pump-regulating 
valves," irrespective of the kind of steam plant to which they were 
applied. Systems for heating buildings with steam coils are re- 
ferred to, but only as an illustration of one of the uses to which 
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the invention may be put, and where it would be particularly use- 
ful. In this respect it closely resembles the naphthol-black pat- 
ent which we recently had occasion to consider in Matheson t. 
Campbell, 78 Fed. 910. The device of the patent is one to be 
"placed intermediate the water [to be fed to the boiler} and the 
pump," whether such water be the product of condensation or an 
original supply. What he had devised, as he says in the spécifi- 
cation, was an improvement in pump-regulating valves in connec- 
tion with pumps VFhich fed vpater into a steam boiler, and he 
claimed just what he had devised. From what has been already 
stated as to the state of the art, it is apparent that, under thèse 
claims, the patentée could not cover any and every form of reg- 
ulating device operating automatically upon the increase or dimi- 
nution of the water supply, for other devices thus operating were 
well known; but he could cover any form of device which eiîected 
such opération by the particular combination of parts which he 
devised, or their fair équivalents, for, so far as the record shows, 
such combination was ingénions and novel. Défendants' device 
has no such combination, and, as the patent stands, it would not 
infringe. Complainant, apparently appreciating this situation, at 
about the time this suit was begun, filed a disclaimer, in which, 
after reciting that it "has reason to believe that through inadvert- 
ance the claims • • * are too broad," it "disclaims any ap- 
paratus, as included in the claims of said patent, which is not di- 
rectly connected with the return pipe. H, under the pressure of 
the return from the heating system, without escape to the atmos- 
phère." 

It now insists that the claim relied on is for a combination of 
three éléments: (1) A pump, (2) a regulating device, (3) a pipe 
directly connected to return coils in a closed System of steam heat- 
ing. And it finds patentability of such combination no longer in 
tlie spécifie combination of concentric pipes, diaphragm, etc., but 
in the fact that in such closed System of steam heating any reg- 
ulating device operating automatically with the rise and fall of 
the water in the supply tank is used, such automatic régulation not 
having theretofore been used in such a system. It was old in the 
open System, but by using it, as the patentée does, in the closed 
System, economy is promoted, since the water of condensation is 
returned to the boiler without loss of beat. The difiBiculty with 
this contention is that it substitutes a différent invention from that 
described and claimed in the patent. It is not a narrower claim, 
but a différent one. It is, as défendants suggest, "an attempt to 
incorpora te into a claim for a combination a feature which had 
not been claimed in connection with that combination before, and 
thereby make a new combination." If one particular branch of 
the art of working in wood — cabinet making, for example — had 
never used circular saws, because they were supposed to be imprac- 
ticable or useless or not economical, although such saws were used 
in other branches of the art, it might be invention to introduce 
them in cabinet maldng; and the individual Who showed that they 
were usefùl, practicablé, and economical in that braàch of the art 
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might be entitled to a patent for a circular saw in combination with 
the other parts of an old machine. But his spécification and claim 
would be expected to indicate just wbat it was he had invented and 
what he clgàmed, An individual who had invented some spécifie 
iniprovement in circular saws generally — something novel and use- 
ful and applicaJble to those tools in eveVy branch of the wood-work- 
ing art — might also obtain a patent, with a claim corering ail cir- 
cular saws, which would be good to restrain infringement of his 
particular improvement But it would be a startling proposition 
that he could, 13 years afterwards, file a disclaimer of any combi- 
nation containing circular saws, except such as might be used in 
cabinet-making machinery, and then insist that he was entitled to 
sustain his claim to cover ail circular saws so used (with his im- 
provement or without), on the theory that no one had used them 
in that branch of the art before. 

We do not understand that the statutory provisions allowing a 
disclaimer to be flled can be thus availed of to change the invention 
claimed in a patent, and we are referred to no authorities which 
sustain complainant's contention. The object of a disclaimer is 
well expressed in Chemical Works v. Lauer, 5 Fish. Pat. Cas. 615, 
Fed. Cas. No. 12,135: 

"It Is designed to allow a patentée to recover on one claim o£ his patent, not- 
wlthstanding other claims in it are void for want of novelty. But it requires 
that the parts clalmed without right, and the parts rlghtfuUy claimed, shall be 
definltely distingulshable, as matter of faet, on the face of the claims; that Is, 
be deflnitely distinguished from each other In the claims." 

The decree of the circuit court is aflBrmed, with costs. 



GILOHRIST V. GODMAN et al.: 

(District Ck)urt, N. D. Illinois. April 5, 1897.) 

1, Salvage— Wekokbrs HraED to Raisb Vbssei, are not Salvors— -Risht to 
■ Compensation. 

Wreckers employed by the master of a wrecked vessel to raise the 
wreck, not being salvors, are entitled to wages for their labor, reasonably 
and faithfuUy performed, whether it is successful or not. 

3. Marine Insurance— Liabilitt ob" Undbrwriters fob Services in Eaisikg 

Wreck. 

Insurers of a wrecked vessel, who send an agent to superlntend the 
master's efforts to raise the wreck, become jointly liable with the owner 
for the pay of wreckers employed by the master. 
8. Samb— Effect dp Abandonnent on Owner' s Liabilitt. 

An abandonment of a wrecked vessel by the owner, after an attempt to 
' raise it bas proved unavalUng, does not relieve the owner from liabillty 
to pay men eomployed in such attempt 

4. AdMIRALTY— JURISDICTION DP ACTION FOR WrECKER'S WaGES — MARITIME 

CONTRACT. 

A contract to raise a wrecked vessel Is sufflciently maritime In its nature 
to glve a court of admiralty jurlsdlctlon of a suit to recover wages due 
nnder it. 

Libel by Frank W. Gilchrist against Annetta S. Godman and others. 

Eobert Bae, fôr libelant. 

John C. Eichbefg and Schuyler & Kremer, for respondents. 
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GEOSSCUP, District Judge (orally). The libel is for services In 
connection with an attempt to save the scliooner American Union, 
stranded about May 6, 1894, at Thompson's Harbor, on Lake Huron. 
The vessel was at the time of the stranding owned by the respondent 
Annetta S. Godman, and insured for abont two-thirds its value in the 
respondent Insurance companies. The master of the vessel at the time 
was James P. Grodman. When the vessel stranded, her master em- 
ployed the libelants to come to her assistance with tugs, pumps, 
hawsers, lights, and other wrecking appliances calculated to take 
her off the beach. The libelants entered upon this undertaking, and 
continued therein until about the 18th of May, when it was supposed 
that the vessel had been saved. On the 19th a fresh wind came up, 
which had the efifect of pounding her to pièces upon the shore, leav- 
ing no salvage, except a few chains and other like things, net amount- 
ing to over |300 in value. While the libelants were engaged in their 
work, under employment of the master, an agent of the underwriters 
was sent on their behalf to assist in the work. He came on the 13th 
of May, and remained for several days thereafter, participating active- 
ly in the superintendence of the work, giving directions, and ap- 
proving what the master had already donc. After the 19th of May, 
and when it was known that the vessel was totally lost, the owner 
served upon the underwriters notice of her total abandonment of the 
vessel. 

It will be observed that the relation of the libelants to the vessel 
in distress was not that of salvors at large. They did ïiot offer their 
help or impose their services. They were called from a distant port 
by the master, and entered upon their work in pursuance of that call. 
Their claim for services, had the vessel been saved, could not, under 
the terms of the employment and the customs on Lake Michigan, hâve 
been based upon any idea of a proportionate interest in the value of 
the vessel, growing ont of their having been her salvors. Their re- 
lation was not that of men coming at a venture to a vessel in distress, 
but of regular wreckers and tug men, who were employed at a cus- 
tomary compensation to give assistance. In my judgment, no f eature 
of salvors at large enters into this case, but it brings, rather, the 
daim of a class of men who work for certain customary wages; and 
this, independently of the success or failure of their efforts. It is 
plain, then, that the men employed under such circumstauces are en- 
titled to wages from their employer independently of the outcome of 
their labor, such labor having been reasonably and faithfully per- 
formed in pursuance of the engagement. 

Who were their employers? Undeniably the master of the vessel 
was one, who also by that act, as between her and the employed, 
bound the owner. I am of the opinion, also, that the underwriters, in 
view of their large interest in the work of the libelants, and by send- 
ing Capt. Sinclair to the scène of the work to participate, and, to some 
extent, superintend the same, intended to avail themselves of this 
employment. Their acts in this connection were, in effect, an adop- 
tion or ratification of the master's engagement with thèse libelants. 
Indeed, it is inconceivable that, if the master had not already en- 
gaged thèse men, the underwriters, through their agents, would not 
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have done so; They undoubtedly intended to join with the master 
io thèse efforts to save the vessel; their pecuniary interests and their 
conduct were alï in that direction. I hold, therefore, that the libel- 
ants were the employés jointly of the owner and the underwriters, in 
this effort to save their common property. 

I hold also that the so-called abandonment of the vessel, after she 
was already lost, does not have the effect of exempting the owner 
from her just share of liability for this employment. A proceeding 
so conapletely after the faet cannot aflect the relative liabilities of the 
parties with relation to an effort intended to avoid that f act. Had the 
vessel been saved, or partially saved, there would, of course, have 
been no attempt at abandonment. To allow it now, as against thèse 
libelants, would be giving the owner the unfair option of choosing to 
pay her proportionate share if the services were successful, and es- 
caping when she found they were unsuccessful. 

The limitation act is not, in my judgment, in question in this case. 
Vessel owners and underwriters, employing men to save their vessela 
in extremity, make themselves, by such act of employment, liable 
to the extent of the contract price; and I think the con tract sufflciently 
maritime in its nature, aided, as it is, by the statutes of the state 
wherein the services were rendered, to create a maritime action that 
would bring it within the jurisdiction of a court of admiralty. A de- 
cree may be entered flnding for the libelants, and against the libelees, 
one-third of the liability against the owner, the other two-thirds 
against the underwriters, in proportion to their interests in the vessel. 



THE PBNINSULAR. 

FOLEY V. THE PENINSULAB. 

(District Court, B. D. New York. April 19, 1897.) 

Shipping — Personal Injuries — Fbllow Servants. 

A wlnchman, by whose négligence a pièce of cargo falls upon a man 
working in the hold, is the latter's fellow servant, so that the ship is not 
liable. 

This was a libel by Patrick Foley against the steamship Penin- 
sular to recover damages for personal injuries. 

Charles J. Patterson, for libelant. 
Convers & Kirlin, for claimant. 

BENEDICT, District Judge. This is an action for personal in- 
juries caused by the falling of a tub of sait upon a man in the hold 
of the steamship Peninsular. Upon the évidence it is impossible 
to conclude that the accident was caused by any neglect on the 
part of the shipowners. It was caused by the négligence of the 
winchman. The winchman, however, was a fellow servant with 
the libelant, and therefore his négligence entails no liability upon 
the owners of the ship. Libel dismissed, with costs. 
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THE MiVENA. 

WELSH et al. v. THE ALVENA. 

(Circuit Court of Appeala, Second Circuit April 8, 1897.) 

Shipping— Sbawohthiness— SuGAR Cargo— Inscfficibnï Inspection. 

Sugar in tlie tiold of an iron steamsliip was damaged by water coming 
in ttirougli a small hole made by corrosion of tlie acid of sugar drainage 
and sea water, wliicli reactied tlie plate tlirough cracks in the linlng of 
Portland cément. The évidence was insufflcient to sbow that tlie craclis 
were caused by any accident after sailing. Respondents relied on an excep- 
tion to the blll of lading of damage from unseaworthiness, provided "ail 
reasonable means hâve been taken" to make tlie ship seaworthy, and also 
on the Harter act, whlch exempts the carrier if he bas exereised "due dil- 
igence" to make the ship seaworthy, etc. Eelâ that, in the inspection prior 
to the voyage, a failure to take up one of four ceiling boards in a passage- 
way over the Umber spaces, undemeath which the leak oecurred, in order 
to examine the cernent, was a lack of "due diligence" and "reasonable 
means" to make the ship seaworthy, and the carrier was not exempted 
either under the statute or bill of lading. 74 Fed. 252, affirmed. 

Appeal from the District Ckiurt of the United States for the South- 
ern District of New York. 

This is an appeal from a decree of the district court, Southern dis- 
trict of New York, in favor of the libelants and against the steamship 
Alvena for |2,904.73, for loss and damage to sugar shipped at Savan- 
nah La Mar, in Jamaica, and consigned to the port of New York. 
The sugar was stowed in No. 3 hold, aft of the engine-room bulkhead. 
The facts are sufiQciently set forth in the following excerpt from the 
opinion of the district judge: 

The steamship left Kingston, Jamaica, for New York, on April 3d. At about 
1 a. m. of April 8th, water was found rushing into No. 3 hold, coming through 
a hole in the B strake, the second strake from the keel, on the starboard side 
of the bottom of the ship, immediately beneath the vertical manhole entrance 
to the tunnel. The pumps were not, at flrst, able to cope with the influx of 
water; but after the water from No. 3 was let into the englue room, and 
some jettison of cargo was made, they were able to do so. The vessel put 
into Norfolk, whlch she reached about 11 p. m. of the 9th. Temporary re- 
palrs were made there, and the vessel reached New York in April. A portion 
of défendants sugar was damaged by the influx of water. It does not dis- 
tinctly appear whether any of the plaintiff's sugar was jettisoned or not. The 
évidence lèaves no doubt that the hole in the bottom of the steamer was caused 
by the corrosive action of the sugar drainage upon the iron plate of the steamer. 
This corrosive action is well understood. To prevent it, iron steamers intend- 
ing to carry sugar cargoes hâve, as the Alvena in this case had, a layer of 
Tortlaiid cément, from flve to six inches thick, coverlng the entire bottom 
where sugar is expeeted to be stowed. It is necesisary that this layer of 
cernent be kept solid and free from cracks. The explanation of this accident 
accepted by both sides is that some crack or break in the cernent pennitted 
the sugar drainage to work through it so as to corrode the plate beneath. 
Examinatlon of the hole showed that the cernent was gone in an oval space 
of about five inches by three at the bottom, and sloping upward and out- 
ward at an angle of about 60°. The hole in the iron plate was of Irregular, 
ovate shape, neaily 2% inches long, and nearly 1% Inches wide In the widest 
part Around the margin of the hole the iron was eaten down to a very thin 
edge, and the corrosion extended in a less degree ail around about % of an 
Inch back from the edge of the hole, at which distance from the edge the 
plate was again of the normal thickness of about half an Inch. The sugar 
add, therefore, had eaten out a saucer-like excavation in the plate over an 
estent of nearly 5 Inches In length by about 3 inches In breadth at the 
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wldest part. Except In the small space about the hole where the cernent was 
gone, the cernent was found to be In good condition. No raxilating cracks were 
observed. The theory of the libelant is that the cernent over the hole had 
become cracked or broken, from some cause, before the voyage began. and tliat 
tie ship was not properly inspected in that regard, and was insuflftcient for 
the voyage. The theory of the défendant Is that the crack was caused by 
a blow durlng the voyage on the outslde of the Iron plate undemeath the place 
of the hole, and that the blow was of sufllcient violence to break or crack the 
cernent so as to admit the Bugar acld. 

Everett P. Wheeler, for appellants. 
Lawrence Kneeland, for appellee. 

Before LACOMBE and SHEPMAN, Circuit Judges. 

PER OURIAM. The bill of lading exempted the carrier from lia- 
bility for loss or damage arising from "unseaworthiness of the ship, 
provided ail reasonable means hâve been taken to make her sea- 
worthy." The Harter act of Febrnary 13, 1893, which is also relied 
upon, provides that: 

"If the owner * • • shall exercise due diligence to make the said ves- 
sel In ail respects seaworthy and properly manned," etc., "* • • neither 
the vessel, her owner," etc., "shall become or be held responsible for damage or 
loss resulting from fault or errors in navigation or in the management of said 
vessel." 

Manifestly, neither the clause in the bill of lading, nor that in the 
Harter act can be availed of by the ship unless it is shown that "ail 
reasonable means hâve been taken," or "due diligence exercised," to 
make her seaworthy; and the two phrases hère quoted hâve the same 
meaning. When the cément was so cracked as to allow the corro- 
sive sugar acid to come in contact with the iron, she was not in ail 
respects seaworthy to carry such a cargo. And it is also quite clear 
that "reasonable means" or "due diligence" would call for some sort 
of an examination of the cernent before sailing with such a cargo, to 
see if it was free from cracks. Much testimony was taken, and 
both briefs dévote much space to argument touching claimanfs theory 
that the crack was caused after sailing, by collision with the bottom 
or with some floating substance. We are unable to reach any definite 
conclusion on this branch of the case. It would be mère guesswork 
to express an opinion either way. Ail that can be said is that it does 
not appear what caused the crack. Of course, if it were shown satis- 
factorily that it was caused as défendant contends, the ship would 
not be held liable, although it might appear that there had never 
been any examination or inspection at ail before sailing; for such 
examination, however minute, would not hâve revealed the particular 
form of unseaworthiness not then existing, but from which alone 
damage resulted. Inasmuch, however, as there is not suflScient évi- 
dence to show that the crack was caused by some accident after sail- 
ing, it becomes necessary for the ship to show such an inspection 
before sailing as would comply with the requirement that "reasonable 
means" or "due diligence" be taken or exercised. Upon this branch 
of the case we are inclined to concur with the district judge that the 
proof of inspection of the cément bottom was not sufflcient to meet 
this requirement. We do not mean to hold that ail the ceiling 
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boards ought to be taken up before each voyage, — an opération which 
would take several days, and would require repeated renewals of the 
ceiling, broken by being torn up -svhen bolted down. It does appear, 
however, that it is usual to lay such ceilings with a number of boards 
(one of claimant's witnesses says every third board) loose, and provid- 
ed with means for readily lifting tbem. When such a loose board 
is lifted, it is, of course, practicable to examine the cernent under it, 
and also under the boards adjoining on each side. Quite possibly, 
such an inspection would not be as thorough as one made after re- 
moval of the entire ceiling; but, upon the évidence, it would seem to 
be ail that reasonable prudence or "due diligence" would require, in 
advance of each voyage with such a cargo, supplemented by more 
thorough surveys at longer intervais. Before the voyage in question 
the lifting boards on this ship, or at least those of them that covered 
the limber spaces mnning fore and aft, were raised, and the limbers 
cleaned out, in the course of which opération the cément in the 
vicinity was sufiiciently examined. Had there been lifting boards 
over the limbers in this part of the ship, it would seem that this 
crack, if it then existed, would hâve been discovered by such inspec- 
tion. But the diflQculty with the case is that in that part of the ceil- 
ing which forms the floor of a passageway between the tunnel shaft 
and an adjoining water tank, for a considérable distance, there are 
no lifting boards at ail. The passageway has a width équivalent to 
that of about four boards, but each Une of boards in it was so securely 
fastened that they could be torn up only at the risk of breaking them, 
It would seem to be a reasonable requirement that the usual facili- 
ties for inspection should hâve been provided in this part of the ship 
as well as elsewhere. Had they been provided and availed of , the in- 
spection, no doubt, would hâve met the requirements of the bîU of 
lading or the Harter act. But, not being provided, and no inspection 
being had at ail of the cernent in this part of the ship, such require- 
ments would seem not to hâve been complied with, especially in view 
of the évidence that it was comparatively easy to get below the ceil- 
ing of this passageway by entering the tunnel shaft through a man- 
hole, the tunnel sheift having no ceiling, It was in this way that the 
leak was discovered by the engineer. It appears, then, that it is 
usual to hâve lifting boards over the limber spaces, and usual to lift 
them before sailing, in order to clear out the limbers so far as they 
run fore and aft; that, had boards been lifted for the full run of 
the limbers, the place where this leak developed would hâve come 
within the range of inspection; that no boards were lifted from so 
much of the limbers as lay below the passageway, in conséquence of 
which the place where this leak developed did not come within the 
range of inspection, as it otherwise would hâve done. We concur, 
therefore, with the district judge in the conclusion that libelants were 
entitled to a decree for the damage sustained, The deeree of the dis- 
trict court is afflrmed, with interest and costs. 
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THE ALENE. 

HALL et al. V. THE ALENE. 

(Circuit Court o£ Appeals, Second Circuit. April 8, 1897.) 

Collision— Btbamer and Sail— Changb of Course. 

Where a steamer and schooner, in tlie open sea, on flrst perceiving eaeli 
other tlirougli a fog, were on courses wMcli, if maintained, would tiave 
made collision impossible, and a change by eitlier was denied by wit- 
nesses who were on board, fteW, under the circumstances, including es- 
pecially tlie angle of collision, and tbe apparent impossibility of the steam- 
er's making the necessary curve, that the sehooner must hâve ehanged her 
course, perhaps unknown to her helmsman by reason of the batfling winds, 
and, the steamer havlng reversed promptly, the sehooner alone must be 
hdd In ïault. 74 Fed. 268, afllrmed. 

Appeal from the District Court of the "United States for the East- 
em District of New York. 

Geo. Bèthune Adams, for libelants. 
Everett P. Wheeler, for claimant. 

Before LACOMBE and SHIPMAJSr, Circuit Judges. 

SHIPMAN, Circuit Judge. This is an appeal from the decree of 
the district court for the Eastern district of ÎTew York, which dis- 
missed a libel to recover the damages to the libelants occasioned by 
a collision at sea. The facts in the case up to the time just before 
the collision are clearly stated by Judge Brown as follows: 

"The above libel was lîled by the owners of the three-masted sehooner 
John W. Hall against the steamship Alêne to recover the damages for the loss 
of the sehooner through a collision with the Alêne at about 2 p. m. of May 5, 
1895, at sea, aibout ïiO miles west bt Cape Henry. The sehooner sank a few 
minutes aftet'the collision, and became a total loss. The steamer vras an iron 
screw propéMér, about 320 feét long, bound from New York for the West 
Indies, and- untll a few moments before the collision was upon a course 
heading south. The sehooner was bound for New York, and was sailing 
close-hauled on the starboard tack, with the wind from the northeast, and 
heading about north by west. There was some fog during the half hour before 
the collision," and the steamer sounded her fog whistles regularly. On hearing 
thèse whistles, the sehooner gaVe a. fog signal of a single blast, indieating, un- 
der the international rules, that she was on the staiboard tack. Her whistle 
was heaxd and located by those on the steamer as a little upon their port bow. 
A second , signal, heard aftèrwards, seemed somewhat brôader • ofC the port 
bbw, ahd 'tfaereupoh the master, who had just corne upon the bridge, ordered 
the helm d the steamer to be ported. Yery soon aftèrwards, «nd, as it is 
claimed, hièfore the port wheel had tumed the steamer's head to starboard, 
the schooneÇjjifame In sight, ^.pparently about 1,500 feet distant, and from half 
a poipt to; a point on the steamer's port bow;, and she was seen to be on the 
starboard tack, erossing the steamer's course. The helm was Immediately or- 
dered ànd' put hard a-sta*bbàîd, the steamer's' bow swung to port, and she 
would hâve pîassed well clear ol the sehooner to the eastward, as her offlcers 
çlalm, hadnot the sehooner,. when from 500 to^SCK) feet distant,, ^uffed, on see- 
ing which îthe s1:eamer revereed fulj speed, but'too/lata to avoid collision. The 
two vessels came together, as alï ' agrée, at ' a Very considérable angle, viz. 
from 5 to 8 points, between their bows. The steamer's bow ran about half 
way through the sehooner, held her fast for a few minutes, after which the 
sehooner dropped away and sank. Her crew was saved. The f uU speed of the 
steamer was 12 knots, but under reduced steam, accordlng to her offlcers' tes- 
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ttmony, she was tnaWng only about 9 knots per hour untll the fog signal of 
the schooner was heard, when she was put at half speed, bringlng her speed 
down to 5 or 5% knots, until her englnes were reversed, probably about a 
minute and a half before collision. The men on board the schooner strênu- 
ously deny any change of course, and aver that the steamer, when flrst seen, 
was about a point on the schooner's starboard bow, and heading for the 
schooner's starboard bow; that she then seemed to change her course some- 
what to the westward across the schooner's course, but that ail at once she 
seemed to whirl around to port, and head dlrectly for the schooner, and kept 
so until collision. The wind was light from the northeast, and, accordlng to 
the schooner's tesUmony, she was salling about north by west, and making 
only about two knots an hour." 

The libelants rely upon alleged acts of omission or of commission 
on the part of the steamer prior to her final change of course, which 
they think contributed to the disaster. It is said that her speed in 
a fog was excessive, that she did not stop as soon as she heard the 
schooner's signal, and that the flrst order of her captain to port her 
wheel was erroneous. But it is apparent that just before the col- 
lision the vessels were in safety with respect to each other; that, if 
no change of either had taken place, they would hâve passed each 
other without harm; and that the accident was caused by a final 
and useless change of course on the part of one of the vessels. The 
unnecessary character of this change, by whomsoever it was entered 
upon, créâtes the perplexing diflBculty in this case, for, in addition to 
the ordinary contradictions of the witnesses, there is the fact that 
each party attributes the collision to an act of the other which was 
apparently without reason. The district judge thought that the 
change of course was by the schooner. He reaches this conclusion 
from the story which îs told by the angle of collision, and by a plot 
of the navigation of the vessels backward from the time of collision, 
upon the theory that the schooner kept her course. We think that 
the conclusions of the district judge are verified by the proved cir- 
cumstances of the case, among which the angle of collision is promi- 
nent. The concurrent testimony of the witnesses on both vessels is 
that, as they were first visible to each other, if both had kept their 
courses and their speèds, they would hâve collided. The steamer 
was heading south, and was nearly north of the schooner, which was 
heading about north by west; and the steamer was about a point on 
her starboard bow, and was coming directly towards her bow. It 
is conceded by the steamer that when her captain flrst came on deck, 
after he had heard the schooner's signal, and before he saw her, he 
ordered the helm of the steamer to be ported, and that the helmsman 
began to obey this order, and that when the schooner came in sight, 
and was seen to be on the starboard tack, the steamer's wheel was 
put hard a-starboard. The schooner's witnesses think that the flrst 
order was carried into effect, and that the steamer, under the in- 
fluence of a port wheel, headed somewhat to the westward. The 
steamer's witnesses say that the order was so quickly countermanded 
that she could not hâve perceptibly turned to the starboard. We 
are inclined to the opinion that the change under the flrst order to 
port must hâve been slight, but, be that as it may, the steamer's wheel 
was subsequently and immediately put hard a-starboard, and she 
79 F.— 62 
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Bwung to port. The theory of the schooner is that she did net 
change her course, but that, after the steamer had ported, and went 
awây to leeward, in the language of the schooner's mate, "she whirled 
right around, and headed directly for us again." The steamer's bow 
struck the schooner on her port bow forward of her fore rigging, at an 
angle of at least six points. If the schooner was on her former 
course, it would seem almost impossible of belief that the steamer 
could make the curve which it was necessary for her to make in order 
to strike the schooner nearly at right angles on her port bow, in the 
time and with the speed which she had. When the steamer slowed, 
the vessels were about 1,500 feet apart, and she was slowing for 4 
minutes, and she reversed for 1^ minutes. In order to strike the 
schooner at an angle of six points on her port side, it would require 
more time and greater speed to make the necessary semicircular 
curve, and run the necessary distance. Furthermore, if the steam- 
er's helm was starboarded when the schooner came into view (and it 
must be taken as proved that this was done), and the schooner had 
kept her course, the steamer would hâve been, in the time which she 
had for forward movement, so far eastward as to be away from the 
course of the schooner, without probability of collision. The libel- 
ants urge strenuously that the first order to port was wrong, and 
that the collision happened because the steamer, having changed her 
course to starboard, and crossed the course of the schooner, unsuccess- 
fully tried to recross it. Assuming that this order was improper, 
it was not, we think, the cause of the collision, because, as has just 
been said, the steamer would bave been out of the way of the 
schooner if, for some unknown reason, the schooner had not changed 
her course, which brought about the unfortunate resuit. The rea- 
son for the schooner's lufQng is well-nigh inexplicable. The helms- 
man was not steering by the compass, but by the wind, which was 
baffling, and the most probable explanation is that there might hâve 
been a change of the wind, which, unconsciously to those on board, 
who were watching the steamer, caused a change of course. The 
decree of the district court is afflrmed, with costs. 
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WILHBLMSBN v. LTJDLOW. 

(District Court, D. Washington, N. D. March 13, 1897.) 

1 CoiiLisioK— Vessbl AT Anchok— Unmanagbable Stbamek. 

A steamer which steers badly Is in fault for approaching so near to an 
anchored vessel tliat a collision occurs through her fallure to answer lier 
belm. 

S. Samb — Impboper Anchohaqe— Hahbor Régulations. 

The faet that a vessel has come to anchor without obtalning the permit 
from the harbor master required by the port régulations dœs not place 
her in fault where another vessel rune into her in dear daylight. 

Gorham & Gorham, for libelant. 

P. 0. Robertson, Asst. XJ. S. Atty., for respondent. 

HAOT'ORD, District Judge. The Monterey, a public war vessel 
of the United States, while lying at anchor in the harbor of Seat- 
tle, distant about 500 feet from the outward end of Arlington dock, 
on the afternoon of a clear day, was run into by the steamer 
Transit, a Norwegian vessel owned by the libelant. The Transit 
was entering the harbor, and intending to make a starboard land- 
ing on the north side of Arlington dock, and, to reach her berth 
at the dock, it was necessary for her to pass the Monterey to the 
northward. There was nothing to prevent her ofiScers from see- 
ing the Monterey, and making ont her position accurately, and in 
fact they did see the Monterey in ample time to hâve avoided com- 
ing in collision with her. If the Transit had steered a proper 
course towards her landing, she would hâve passed the Monterey 
on her starboard side; and the force of the wind and tide had 
a tendency to carry her northward, and from the Monterey, rather 
than to exert any influence in bringing the vessels together. The 
libel allèges that, as the Transit entered the harbor with the ob- 
ject of making a landing as aforesaid, she "was headed for the stem 
of the Monterey; and, when within flve or six cables' length of 
the cruiser (being as soon as it was considered safe by those in 
command of the Transit), the engines of the Transit were brought 
to a dead stop, and helm ordered to starboard, for the purpose 
of passing the stern, and to the northward of said cruiser about a 
ship's length, which order was promptly obeyed. After a reason- 
able time had elapsed, the said ship not answering her helm, a 
sudden and heavy squall then blowing and striking her on the 
starboard quarter, the order was given 'Hard a-starboard!' which 
order was promptly obeyed, and directly after, seeing that said 
vessel did not respond, the engines were ordered full speed astern, 
which order was promptly obeyed, and the anchor let go." The 
Transit, however, did not respond to her helm, nor stop her head- 
way until she had struck the Monterey with great force, doing con- 
sidérable damage. The amended libel shows affirmatively that the 
Transit was in fault, for she failed to obey her helm, which fact 
proves that she was an unmanageable vessel, and her ofQcers should 
hâve kept at a safe distance from other vessels, or else they should 
hâve proceeded so cautiously that by use of her machinery the 
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Transit conld hâve stopped and reversed in time to hâve avoided 
the collision. This fault on the part of the Transit, as shown by 
the amended libel, is sufflcient in itself to account for the collision. 
It is not pretended that the Monterey did anything whatever to 
cause the collision, except to remain stationary in the way of the 
Transit. The libel, however, seeks to throw the blâme upon her 
commander, by alleging that she was anchored at an improper 
place, and that a city ordinance of the city of Seattle was vio- 
lated by anchoring the vessel in the harbor without a permit from 
the harbor master, and without being assigned to a place for 
anchoring. The authorities cited by the libelant's proctor do not 
sustain the position he has taken. I will refer to them briefly: 
The Clara, 102 U. S. 200-203: In this case, a small schooner, hav- 
ing no watch on deck, vpas lying at anchor inside the Delaware 
breakwater, on a very dark night, when vessels were constantly 
arriving, for shelter from an approaching storm, one of which, in 
proceeding to a proper anchorage, without any fault on her part, 
coUided with and sunk the schooner. If a sufflcient watch had 
been kept on deck of the latter, the collision might hâve been 
avoided. It was held that the vessel at anchor was wholly in 
fault. It appears by the opinion of the court that there was an 
en tire failure to show that the other vessel was guilty of any 
fault of omission or commission, and, so far from deciding that 
being anchored at an improper place was the controlling fact in 
fixing the liability, it is given as the conclusion of the court that 
"the failure to keep a proper watch on deck of the Julia Newell 
was the cause of the collision." The North Star, 106 U. S. 17-29, 
1 Sup. et. 41, was a case of collision between two vessels under 
way at sea, ofE the Jersey shore, south of Sandy Hook. There is 
nothing in the facts of the case calling for a décision which in 
the remotest degree bears upon the question of fault on the part 
of a vessel lying at anchor. The case appears to hâve been cited 
by counsel for the sake of a référence therein to the rules of Oleron 
and the laws of Wisbuy, giving the rule for division of damages 
in the supposed.case of a ship coming into port negligently, and 
striking a vessel at anchor in an improper position, so that both 
are in fault, and both damaged. There is nothing in this to estab- 
lish liability upon a vessel at anchor, if struck by another vessel, 
if her position was known to those in charge of the incoming ves- 
sel in time for them to hâve avoided the collision. The Manitoba, 
122 U. S. 97-111, 7 Sup. C5t. 1158, was a case of a collision between 
two vessels under way on Lake Superior. There is nothing in the 
facts of the case, nor in the rules of law discussed in the opinion 
of the court, having any bearing on the question at issue hère. 
The case appears to hâve betn cited as an authority to sustain the 
proposition that in cases of mutual fault the damages shall be 
divided. The Armonia, 67 Fed. 362-365: This was a case of a 
collision between two vessels, one of which was at anchor in Dela- 
ware Bay. The collision occurred in the nighttime, and the plead- 
ings raised an issue as to whether the vessel at anchor was in a 
proper place, exhibited a proper light, and maintained a watch. 
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Judge Butler held that the burden of proof was cast upon the 
vessel at anchor to establish ail of thèse facts. But the rule is 
différent in a case of collision on a clear afternoon, the vessel at 
anchor being plainly visible, and her position known to those in 
charge of navigating the incoming vessels in time for them to hâve 
avoided the collision. In this case there is no issue raised as to 
fault on the part of the Monterey, by failure to maintain a watch 
or give timely notice of her position. 

The position of the Monterey, and failure on the part of her 
commander to comply with the city ordinance with référence to 
obtaining a permit from the harbor master, are matters of no im- 
portance. A mère failure to comply with prescribed rules of nav- 
igation or harbor régulations does not render a vessel liable for 
damage caused by a collision, unless the neglect or wrongful act is 
shown to be the proximate cause of the collision. Eailroad Co. t. 
Killien, 14 G. G. A. 418, 67 Fed. 365-368. 

A visible stationary object in any position cannot be regarded 
as the cause of an injury to a person who, with full knowledge 
of its existence, unnecessarily cornes in collision with it. The law 
does not authorize the application of destructive force against a 
wrongdoer when the wrong consists of a mère intrusion, without 
license, or a trespass upon uninclosed grounds or highways, wheth- 
er public or private. I cannot regard the possession by Capt. Lud- 
low of a permit from the harbor master, or the want of it, as a 
circumstance having any influence whatever to cause or prevent 
the collision. I should be reluctant to hold the commander of a 
national ship to be an intruder in any port of the United States 
in which he should choose to cast anchor without permission pre- 
viously obtained from the harbor master. But it is unnecessary for 
me to pass upon the validity of the city ordinance pleaded as a 
restriction upon the freedom of a commanding ofHcer to choose 
for himself a place to anchor a public vessel of the United States. 
The most that could be claimed under the ordinance would be the 
right to hâve an intruding vessel removed to a place assigned to 
her by the harbor master, or to collect from the offending captain 
the penalty for violation prescribed by the ordinance. The prin- 
ciple involved is the same as in the case of The Blue Jacket, 144 
U. S. 371-394, 12 Sup. Ot. 711, in which the suprême court of the 
United States decided that failure on the part of a steam tug 
to hâve on board a licensed mate, and to maintain a proper look- 
out while under way with a vessel in tow, in the nighttime, in the 
Straits of Juan de Fuca, did not render the steam tug liable for 
damages caused by a collision, although the failure in the par- 
ticulars mentioned was a flagrant violation of the positive re- 
quirements of United States statutes, the reason for the décision 
being that the violation of law was not the cause of the collision. 

In view of ail the facts alleged, it is my conclusion that no ac- 
tionable wrong on the part of the défendant is shown. Therefore 
the libel will be dismissed, with costs. 
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THE OITY OF PUBBLA. 

PUGET SOUND TUGBOAT 00. V. THE CITY OF PUBBLA. 

(District Court, D. Washington, N. D, April 3, 18&7.) 

Salvaoe Sebvicks — Compensation. 

Services of a tug In golng to the rescue of a disabled paasenger and 
freight steamer, drifting, in stormy weatlier, witli ttie wind and current, 
towards dangerous roclis, and towing lier into port, held a salvage service, 
for wliich there should be awarded to owners, master, and crew of the 
tug $13,500 on a total valuation of $348,000, It appearing tliat the service 
lasted 30 hours, and Involved considérable danger and rislî, as shown by 
the breaking and loss of a large steel hawser. 

In Admiralty. Libel in rem against the steamship City of Pue- 
bla by the Puget Sound Tugboat Company, a corporation, owner 
of the steam tug Wanderer, for itself and in behalf of the officers 
and crew of said steam tug, for salvage. Findings and decree for 
libelant. 

Struve, Allen, Hughes & McMicken, for libelant. 
A. P. Burleigh and S. H. Piles, for claimant. 

HAKFORD, District Judge. In the month of March, 1894, the 
steamship City of Puebla, while on a voyage with passengers and 
cargo of gênerai merchandise from the ports of Puget Sound and 
Victoria to San Francisco, at a place on the Paciûc Océan, about 
50 miles from the entrance to the Straits of Juan de Fuca, and 
about 20 miles southwest of Destruction Island, suflered a mishap 
by the breaking of a crank pin, depriving her of the use of her 
propelling machinery. The weather was stormy and threatening, 
and the vessel, thus disabled, was unable to proceed on her voyage, 
or to keep steerageway on any course, but drifted, with the wind 
and current, north-ward towards Flattery Bocks. With the utmost 
skill of her able commander and oiScers, with such sails as they 
were able to use, nothing could be doue for the safety of the ves- 
sel, except by putting out a drag to lessen the rapidity with which 
she otherwise would hâve drifted into extrême danger. When in this 
situation, the first officer, with a boat's crew, volunteered to go 
in a small boat to the telegraph station on Tatoosh Island, with 
a message for assistance. On account of the heavy sea and the 
surf beating upon the island, the boat was unable to effect a land- 
ing. The men had become nearly exhausted from hard work and 
exposure, when, on the next day, the boat was picked up by the 
steam tug Wanderer, while towing a vessel outward. After run- 
ning into Neah Bay for the purpose of telegraphing for assistance, 
the Wanderer proceeded to the relief of the disabled ship, and on 
the way she was met by the steamship Costa Rica, which gave the 
approximate position of the Puebla at the time. At this time the 
weather was squally and thick, snow was falling, and the sea was 
running high. To reach the ship by the most direct course, the 
Wanderer had to run head to the sea, and plow the waves, which 
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continually broke OTer her, flooding her decka, thereby exposiûg 
her crew to hardships and péril. It was about 4 o'clock in the 
afternoon when she reached the City of Puebla, and then a new 
H-inch manilla hawser with a 4|-inch steel wire pennant was 
quickly sent on board, and made fast. When the tugboat com- 
menced to draW on her hawser, the high-rolling billows interven- 
ing between her and the City of Puebla caused such tremendous 
strain upon the hawser that it parted near the rail of the tugboat, 
and, owing to a misunderstanding on the part of the ofQcers of the 
Puebla, it was cast loose from the steamship, and lost. In a short 
time the tug succeeded in sending another hawser aboard the 
ship, and also in taking a hawser from the ship, shackled to one of 
her anchor chains, and by means of the double Unes thus made 
fast from one vessel to the other the tug was able to pull the ship 
around, and tow her into the Straits. The tug Tacoma, which had 
been dispatched by the libelant, in response to the telegram sent 
from Neah Bay, met the vessels in the Straits, and sent a hawser 
on board the Puebla, and assisted the Wanderer in towing her to 
Port Townsend. 

It is maintained on the part of the claimant that the Oity of 
Puebla was not in a situation of imminent péril, and that the tug- 
boats, in towing her to Port Townsend, performed only the usual 
services in which they are ordinarily employed, and for which they 
are constantly open to contract. But I must regard the situation 
of a large passenger steamer, so disabled as to hâve no use of her 
propelling machinery, and without motive power sufflcient to main- 
tain steerageway, so near to a rocky coast, with wind and current 
setting on, and in the most stormy season of the year, as being in 
a situation of extrême péril; and, in view of ail the undisputed 
facts, it is my opinion that if the Wanderer had not reached the 
City of Puebla in time to render assistance before dark that day 
it is probable, if not inévitable, that in spite of ail efforts to save 
her on the part of her own offlcers and crew, and the attempts 
of other vessels, she would hâve drifted upon the rocks, and be- 
come a total wreck, before daylight the next morning. It is true 
that the Wanderer and the Tacoma are built and equipped for 
towing large vessels in and ont of the Straits of Juan de Fuca, and 
their business is to perform such services under contract; never- 
theless the rescue of the City of Puebla was a salvage service, ren- 
dered with promptness and skill, and in the casé of the Wanderer 
more than ordinary dangers were braved by her offlcers and crew, 
which, in my judgment, entitle them to share in the compensa- 
tion to be awarded. The time from the commencement of the serv- 
ice until the disabled ship was moored at Port Townsend was 
about 30 hours. The value of the Wanderer at that time was 
165,000, and she lost a new hawser, worth |550. The value of the 
City of Puebla was at that time $275,000, and the value of her cargo 
and freight was about f68,000. Taking into account ail the cir- 
cumstances showing merit on the part of the salvors and beneût to 
the claimant, I consider the foUowing sums to be just and reason- 
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able compensation: To the libelant, for ail services rendered by 
its tugboats, and losses sustained, $13,500. To Charles T. Bailey, 
master of the Wanderer, |1,000. To Charles T. Manter, mate, and 
E. W. Deickhoff, ehief engineer, each |600. To E. H. Ellis, as- 
sistant engineer, $400. To the cabin boy, |50. And to each of the 
other eight employés on board the Wanderer, f 100. Let there be 
a decree directing payment of the above sums, with interest there- 
on at the raté of 7 per cent, per annum from the date of filing the 
libel, and costs. 



THOMPSON NAV. CO. v. OITT OF CHICAGO. ' 

(District Court, N. D. IlUnois. April 5, 1897.) 

Collision— LiABiwTY op City fob Négligence of Its Firb Tug. 

A City is Uable In personam for a collision between its lire tug and an- 
other vessel, caused by the négligence of tbe tug. The Fldelity, Fed. Cas. 
No. 4,758, 16 Blatchf. 569, disapproved. 

In Admiralty. Libel by the Thompson NaTÎgation Company 
against the city of Chicago. 

John C. Eichberg, for libelant. 

William G-. Beale and B. Boyden, for défendant. 

GROSSCUP, District Judge. This is a libel in personam against 
the city of' Chicago, growing ont of a collision between the flre 
tug Yo Sémite, owned by that city, and the propellér City of Berlin, 
owned by the libelant. The collision occurred in the Chicago river, 
near the point where it branches into its south and north forks. 
At the time of the collision, the City of Berlin was lying in winter 
quarters. The circumstances of the collision were such that had 
the tug been owned by private owners, and engaged in a private 
enterprise, therè could be no doubt of her liability for the injury 
done. In sayihg this, I keep fully in view the fact that flre tugs 
are expected by the nature of their duties to make haste. The 
haste in this case was blind and thoughtless, resulting in a delay 
to the tug, as well as irijury to the City of Berlin. Indeed, counsel 
for the city do nôt seriously contest the fact of négligence. But 
the fire tug was at the timë of the collision ovpned by the city of 
Chicago, and actually engaged in one of the public duties that 
Chicago, as a part of the government, undertakes. Do thèse facts, 
or either of them^ exempt her, or the city, responding in her behalf , 
from what would otherwise be her clear liability? 

At common law, one injured either in his property or persou 
looks for compensation to the person or persons causing the in- 
jury, or to the master or principals of such persons, where the injury 
was ^one within the scope of their agency or service. In admiralty 
the rule is this: The vessel committing the unlawful injury is 
considered the offender, and the owner is mulcted to the extent 
of his interest in the vessel; not because he stands in the relation 
of principal or master' to the "crew, but alone because of the f act of 
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ownersMp. Thus, under laws préventive of piracy or smuggling, 
the vessel may be seized, condemned, and sold, notwithstanding the 
crew committing the unlawful acts were engaged by the owner for 
a lawful enterprise only, and were, in the commission of the unlaw- 
ful acts, wholly outside the scope of their engagement. U. S. v. 
The Malek Adhel, 2 How. 209. Commenting upon this apparent 
anomaly of maritime jurisprudence, and showing that the doctrines 
advanced in the case then under considération were not différent 
from those prevailing generally in maritime law, Mr. Justice Story, 
at page 234, speaks as f ollows : 

"The sMp Is also, by the gênerai maritime law, held responsible for the torts 
and inlsconduct of the master and crew thereof, whether arising from négli- 
gence or a wlllful disregard of duty; as, for example, In cases of eoUisipn and 
other wrongs done upon the hlgh seas or elsewhere within the admiralty and 
maritime jurisdietion, upon the gênerai policy of that law whieh lookS to the 
instrument Itself, used as thé means of the mischief, as the best and surest 
pledge lor the compensation and Indemnity to the injured party." 

It is thus apparent that the liability of the owner, to the extent of 
his vessel, for injuries caused in a collision by négligence or miscon- 
duct, is not dépendent upon the relation of master and servant, or prin- 
cipal and agent, existing between him and the crew manning the ves- 
sel, but rests solely upon the fact of ownership. The ship, which, 
in contemplation of maritime law, is not the hulk and machinery only, 
but includes the crew as well, is, as such, the offender, and the en- 
suing losses reach the owner simply because of his relationship to the 
offender. In Bome, it is said that, when the owner of slaves was as- 
sassinated, every slave belonging to him, however otherwise innocent, 
was put to death. The penalty came not as the resuit of participa- 
tion, but as the resuit of relationship. The maritime law, for justi- 
fiable public purposes, inverts this mandate, putting every owner, by 
virtue of such relation, to the duty of compensation for losses inflicted 
by his ship property, to the extent, at least, of the value of such prop- 
erty. Nor is this liability of the owner indirect alone, for the ad- 
miralty rules of the suprême court provide (rule 15) "that, in ail suits 
for damage by collision, the libelant may proceed against either the 
ship and master, or against the owner alone in personam." The 
method of procédure chosen does not change the substantive right or 
liability. In either case the ship is the offender. If the procédure be 
against the ship alone, resulting in seizure and sale, the owner is only 
indirectly reached; but, if it be against the owner in personam, the 
remedy against him is direct. The substantive right is compensation 
for the injury, and can be either by way of the ship or from the owner 
directly. 

A flrm grasp of this principle of maritime law clears this case of 
its difficulties. At common law the city is not liable for the négli- 
gent acts of its flre department, for the reason that the members of 
the flre department are not the servants of the city in its corporate 
capacity. The négligence of the flremen, therefore, is not attribut- 
able to the city. But in the case under considération the injury done 
by the vessel, including its crew, to the libelant, is chargeable'to the 
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owner, by virtue ot the mère fact of ownership, and can be collected, 
directiy, by seizure of the vessel, or, indirectly, by a suit in personam. 
In eithei" case the liability resta, not in the relation of principal and 
agent, or master and servant, but in the bare fact of ownership. 

But, though such liability exists, reasons of public policy may, in 
some cases, exempt the owner from suit. The government, as sover- 
eign, for instance, déclines to be made compulsorily amenable to the 
courts upon even its just obligations. This exemption, however, is 
founded entirely in public policy (The Siren, 7 Wall. 152), and ought 
not to be extended to cases where such considérations do not inter- 
vene. In England, I think, they do better. In claims arising against 
public vessels, the apparently conflicting right of the sovereign to ex- 
emption from suit, and her duty to respond to just claims, are both 
maintained by a procédure, effective, though somewhat flctitious. A 
pétition of right is addressed by the aggrieved person to the lords in 
admiralty, representing the crown, who, in turn, direct their proctor 
to appear and answer a suit to be commenced in the admiralty court. 
This is équivalent to a waiver by the crown of its privilège as a 
sovereign, and to a consent that the rights of the parties be tried and 
determined in the suit as between subject and subject. There ap- 
pears, however, to be no way of making the government of the United 
States, or of a state, parties to such a procèeding, because no pro- 
cédure has been invented hère whereby the right of immunity from 
suit is waived. But the city of Chicago is, by law, amenable to suit 
and judgment upon ail just claims that may be brought against it. 
The doctrine of public policy, therefore, under which this exemption 
is accorded to sovereigns, stops short of city government. The law 
by making such cities sûâble abolishes the doctrine in what might 
otherwise be its application to city govemments. The législative will 
has, in eflect, decreed that there is no public policy excepting cities 
from suit. The city is suable, and may be decreed to pay as a private 
owner where a case is proveid. This clearly differentiates this case 
from The Siren, supra. 

One other considération alone remains: I hâve held, on the 
strength of The Fidelity, 16 Blatchf. 569, Fed. Cas. No. 4,758, decided 
by Chief Justice Waite on the circuit, that an action in rem cannot 
lié against this fire boat. Will that prevent a decree in personam 
against its owner? The différence between mère procédure and sub- 
stantive right must be steadily borne in mind. The latter alone dé- 
termines the right of some judgment or redress. The former only 
fixes the method of reaching it. A seizure of the vessel is only a 
species of exécution in advance of judgment. It is usually permissi- 
ble in admiralty, because, under ordinary circumstances, most effective 
and équitable. But public policy prevents its application to such 
instrumentalities of emergency as a fire tug. A city cannot be left 
to burn while a contest over a few dollars of damage is going on. 
The law, therefore, out of considérations of public policy, forbids such 
seizure, or any process that would disarm the city, even temporarily, 
of its equipment to put down fires or like dangers. But exemption 
of the owner of the boat from one of the ordinary processes of the 
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court is not, either in logic or law, a grant of immunity against lia- 
bility, through some other procédure, not subject to such objections. 
The considération of public policy extends only to the mischief to be 
averted. To give it a wider application would make it an instrument 
of injustice. An apt illustration of tbis limitation on procédure only 
is seen in the law which exempts cities, in the common-law court, 
f rom seizure of their property upon exécution. But it bas never been 
urged that, because of tbat, tbey were not suable at ail, or tbat judg- 
ments entered against them were in no way enforceable. 

My conclusion is tbat the city of Chicago, as owner, at the time of 
the collision, of the fire boat, is responsible to the libelant in an ac- 
tion in personam to the extent of the value of such fire boat for the 
injuries caused. I recognize that in this conclusion I départ from the 
case of The Fidelity, supra, but believe myself to be in consonance 
with the doctrine laid down in The Siren, supra, and The Malek 
Adhel, supra. A decree may be entered accordingly. 



THE E. A. SHORES, TEL 
MANBGOLD et al. v. THE E. A. SHOEES, JR. 
(District Court, E. D. Wisconsln. April 12, 1897.) 

1. OosTS rrî Admiralty — Discrétion op ®ourt. 

In admiralty, as in equity, the prevailing party ia generally entitled to 
costs, but they do not necessarily foUow the decree, and axe always, in the 
exercise of a sound discrétion, to be allowed, withheld, or divided accord- 
ing to the equities. 

S. Same. 

Where a libel waa not sustained on the prlmary Issue, (jut was retalned 
on a further issue, including a claim for gênerai average, which was after- 
wards conceded and arrangea by the claimants, àelâ, that the cause was 
one for an apportionment of the costs, In the court's discrétion. 

This was a libel in admiralty by Charles Manegold, Jr., and oth- 
ers against the propeller E. A. Shores, Jr., to recover for loss of 
cargo by stranding. 

Van Dyke, Van Dyke & Carter, for libelants. 
M. C. Krause, for claim an t. 

SEAMAN, District Judge. The hearing upon this libel resulted 
in a décision that the stranding of the vessel was not due to want 
of diligence in respect of seaworthiness or equipment, and that the 
shipper was barred from a gênerai recovery for loss of cargo by the 
act of February 13, 1893, called the "Harter Act," but the ques- 
tions of liability for refusai to deliver the wheat at Racine and of 
allowance in gênerai average were reserved for further hearing. 
The E. A. Shores, Jr., 73 Ped. 342. After the taking of consid- 
érable testimony before a commissioner, thèse matters were ad- 
justed by agreement of the parties, the claimants paying the stipu- 
lated amount and certain expenses Incurred therein, leaving open 
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the question of allowance of costs on the libel now presented to the 
court for det(;rmination. In admiralty, as in equity, the prevailing 
party is generally entitled to coets; but tliey do not necessarily 
follow the decree, and are always, within the sound discrétion of 
the court, to be allowed, withheld, or divided according to the eq- 
uities of the case. The claimants assert their right to full costs 
under the gênerai rule, because the libel was not sustained upon 
the primary issue. If recovery by the libelants had depended sole- 
ly upon the question of liability for the gênerai loss on the cargo, 
due proximately to the stranding of the vessel, the libel would 
hâve been dismissed; and clearly the claimants would hâve been 
the prevailing party. Even in such case the allowance of costs 
would not conclusively follow, as there are équitable considéra- 
tions which should be taken into account. The Sapphire, 18 Wall. 
51, 57. The libelants had suffered loss upon their cargo, whereof 
safe delivery was promised by the contract of affreightment, and 
for which there was prima facie liability against the carrier, un- 
less the cause of the stranding came within the exemptions speci- 
âed in the contract, or was limited by the Harter act. This could 
be determined only upon hearing the proofs, which were mainly, 
if not whoUy, within the cognizance of the carrier. The circum- 
stances of the stranding (upon a well-known reef, without stress 
of weather or fog) are such that there was at least some justiflca- 
tion for filing the libel, and it i# not clear that a dismissal would 
operate to condemn the libelant for ail costs. The Rapid Transit, 
52 Fed. 320; The Olympia, Id. 985. Without passing upon that 
question, it is sufficient hère that the libel was retained because of 
a further issue, including an allowance for gênerai avèrage which 
has since been conceded and arrangea, and a case is presented 
which calls for just discrétion as to the costs. Each party will 
bear the expenses for the witnesses attending on its behalf, and 
each must pay one-half of the costs for clerk, marshal, and stenog- 
rapher, no proctor's fées being allowed. It is so ordered. 
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MEMORANDUM DECISIONS. 



THE ADVANCE. ATLANTIC TRUST CO. v. PROOEEDS OP THE AD- 
VANOB et al. (Circuit Court of Appeals, Second Circuit. May 12, 1896.) No. 
707. Appeal from the District Court of thé Cnited States for tlie Southern 
District of New Yorlî. Cary & Whibrldge, for appellants. Carter & Ledyard, 
for appellee. Discontinued by consent. 



THE ADVANCE. HARD et al. v. PROOEEDS OF THE ADVANCE. 
(Circuit Court of Appeals, Second Circuit. May 12, 1896.) No. 710. Appeal 
from the District Court of the United States for the Southern District of New 
York. Cary & WMbridge, for appellants. Carter & Ledyard, for appellee. 
Discontinued by consent. 



THE ALLIANCA. COMMERCIAL UNION ASSUR. CO. v. THE AL- 
LIANOA et al (Circuit Court of Appeals, Second Circuit. December 19, 1895.) 
No. 516. Appeal from the District Court of the United States for the Southern 
District of New York. Butler, Stillman & Hubbard, for appellant. Carter & 
Ledyard, for appellees. No opinion. Decree aflirmed, with costs, on opinion 
of the district judge. See 64 Fed. 871. 



THE AiLLIANCA. LONDON ASSUR. CORP. v. THE ALLIANOA et al. 
(Circuit Court of Appeals, Second Circuit. March 19, 1896.) No. 621. Appeal 
from the District Court of the United States for the Southern District of New 
ïork. Wlllard Parker Butler, for appellant. Carter & Ledyard, for appellees. 
Discontinued. 



AMERICAN BUTTONHOLB, OVERSEAMING & SEWING MACHINE 
CO. V. BABCOCK. (Circuit Court of Appeals, Sixth Circuit. October 19, 
1896.) No. 421. Submitted on briefs from the circuit court of the United 
States for the Eastem district of Michlgan. George W. Radf ord, for appellant. 
Bowen, Douglas & Whltlng, for appellee. No opinion. Judgment afflrmed. 



AMERICAN GEOOERY OO. v. GODILLOT. (Circuit Court of Appeals, 
Thlrd Circuit. February 22, 1897.) Appeal from the Circuit Court of the 
United States for the District of New Jersey. J. C. Olayton, for appellant. 
H, Apllngton, for appellee. Before DALLAS, Circuit Judge, and BUTLER 
and WALBS, District Judges. 

PBR CUEIAM. The judges by whom thls case was heard, Ineludlng the late 
Judge WAUEjS, had, some tlme prevlous to hls death, ail agreed upon the dis- 
position to be made of It. The survivors of those who then constltuted the 
court do not deem It necessary, under the àrcumstances, to do more than 
announce the judgment which had thus beeu unanlmously determlned upon. 
In accordance therewith the decree of the court below is affirmed. 
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ANDBRSON ▼. MACKAT. (Circuit Court of Appeals, Secoua Circuit. No- 
vember 11, 1895.) No. 630. Errer from the Circuit Court of the United States 
for the Southern District of New York. George Putnam Smith, for plaintlff 
lu errer. Robert H. Griffin, for défendant in error. Dismissed on motion. 



ASPINWALL V. GLENN. (Circuit Court of Appeals, Second Circuit. Oc- 
tober 15, 1891.) No. 313. Appeal from the Circuit Court of the United States 
for the Southern District of New York. George Zabriskie, for appellant. B. N. 
Harrison, for appellee. Ne opinion. Decree afflrmed, with cests. 



THB BBAOONSFIBLD. SANBERN v. THE BBACONSFIELD et al. 
(Circuit Court of Appeals, Second Circuit. June 19, 1895.) No. 432. Appeal 
from the Circuit Court of the United States for the Southern District of New 
York. J. Parker Klrlln, for William Llbbey. George A. Black, for dalmant 
Ellzabeth Oleugh. Sldney Chubb, for libelants. Dismlssed by consent 



BRANCHI y. GLENN. (Circuit Court of Appeals, Second Circuit.) No. 814. 
Appeal from the Circuit Court of the United States for the Southern District 
of New York. George Zabriskie, for appellant. B. N. Harrison, Charles Mar- 
shall, and A. H. Masten, for appellee. No opinion. Decree afflrmed, wlth cests, 
on opinion in Furaald v. Oienn, 12 C. 0. A. 27. 64 Fed. 49. 



BROWN et al. v. PRINCE STBAM SHIPPING CO., Limited. HARTMAN 
V. SAME.i (Circuit Court of Appeals, Fifth Circuit. December 1, 1896.) Ne. 
497. Appeal from the District Court of the United States for the Eastem Dis- 
trict of Louisiana. Before PARDEE and McCOBMICK, Circuit Judges, and 
SPEER, District Judge. 

PBR OUBIAM. The appeals In the above-entltled consoUdated cause were 
heard shertly prier to the close of the last term, but, owlng te the volumlnous 
record and briefs and sickness among the judges, were not then declded. The 
controlUng question Is whether the supplies fumished by W. H. Brown Sons 
to the steamship Moorish Prince, and services rendered by Charles Hartman 
to the steamship British Prince, were supplies fumished and services rendered 
respectively on the crédit of the ships, or upon contraets wlth, and on the 
crédit of, the charterers, the Metropolitan Trading Association, Limited, ef 
London. After a careful considération of the confllctlng évidence and of the 
able briefs and oral arguments submitted, we reach the conclusion that the 
decrees of the district court dismissing the appellant's libels are In accordance 
wlth the prépondérance of évidence, and therefore sald decrees are afflrmed. 



BRYSON et al. v. KOONS. (Circuit Court of Appeals, Fourth Circuit. Feb- 
ruary 12, 1897.) No. 213. Errer to the Circuit Court of the United States for 
the Western District of North Carollna. Moore & Moore, for défendant In 
error. Ne opinion. Cause docketed and dismlssed on cerdflcate of clerk, pur- 
suant to rtxteenth raie; plalntlffs In error havlng falled te file record by retum 
day of the wrlt of error. 

1 Hchearing denled January 26, 1897. 
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BtiFFALO BILL'S WiLD WEST CO. v. ROSER. (CIrcntt Court of Ap- 
peals, Second CSrCult. March 11, 1896.) No. 691. In Error to the Circuit 
Court of the United States for the Southern District of New York. S. L. 
Samuels, for plalntlff in error. B. H. Landale, tor défendant Un error. No 
opinion. Berersed in open court. 



BTJRT V. GLBNN. (Circuit Court cl Appeala, Second Circuit.) No. 815. 

Appeal from the Circuit Court of the United States for the Southern District 
of New Yorli. George Zabriskie, for appellant. B. N. Harrison, Charles 
Marshall, and A. H. Masten, for appellee. No opinion. Deeree afflrmed, vrvQi 
eosts, on opinion in Furnald v. Glenn, 12 C. C. A. 2T. 64 Fed. 49. 



CANADA SHIPPING 00. v. HASKBLL. (Circuit Court of Appeals, First 
Oireult November 28, 1896.) No. 133. Appeal from the District Court of 
the United^ States for the District of Massachusetts. Edward S. Dodge, for 
appellant Frédéric Cunningham, for appellee. Dlsmissed pursuant to stipu- 
lation of counsel, wlthoBt costa to either party. 



CENTRAL R. 00. OF NEW JERSEY T. WIEGAND et al. 

WIBGAND et al. v. CENTRAL B. 00. OF NEW JERSEY. 

(Clrcrult Court of Appeels, Third Circuit. Ferbruary 22, 1897.) 

Cabbibhs dp FASBBNaBEB— Liabilitt as to Bagqagb. 

In Error to the Circuit Court of the United States for the Eastern District of 
Pennsylvania. 
For opinion, see 75 Fed. 370. 

Samuel Dickson, for Central E. Oo. of New Jersey. 
Webster A, Melcher, for Wiegand. 

Before ACHEBON and DALLAS, Cttrcult Judges, and WALES, District 
Judg«. 

PBR CURIAM. The Judgeg by whom this case was heard, Including the 
late Judge WALES, had, some time prevlous to his death, aU agreed upon the dis- 
position to be made of it. The survivors of those who then constituted the 
court do not deem it necessary, under the clrcumstances, to do more than an- 
nounce the Judgment whlch had thus been unanimously determlned upon. In 
accordance therewlth the judgment of the court below is afflrmed. 



CHASE V. OATLIN. (Circuit Court of Appeals, Second Circuit Decem- 
ber 20, 1895.) No. 526. Appeal from the Circuit Court of the United States 
for the Southern District of New York. W. P. Preble, Jr., for appellant. 
Knevals & Perry, for appelles. No opinion. Ordered dlsmissed. 



Ex Parte OITIZBNS' NAT. BANK OF DBS MOINES, lOWA. SPABKS 
T. NATIONAL MASONIC ACO. ASS'N OF DBS MOINES, lOWA. (Cîircult 
Court of Appeals, Bighth arcuit Decemtwr 8, 1896.) No. 7, original. Petl- 
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tlon ta the altematlTe for writ of mandamus to compd the allowanc» of a 
wrtt of error and supereedeas by the drcult court of the United States for 
the Southern district of lowa, or for the allowance of a writ of error and 
supersedeas by the circuit court of appeals. Olarlc Yamum, for petitloner. 
No opinion. Denled. 



OITY OF HASTINGS, NBB., t. THOMAS. (Cîrcuit Court of Appeals, 
EJigfhth Circuit. January 18, 1897.) No. 825. Brror to the Circuit Court ot 
the United States for the District of Nebraska. Harry S. Dungan, for plaln- 
tiff in error. Lionel C. Burr and Charles £•. Burr, for défendant in error. 
No opinion. Affirmed, with costs. 



CITT OF HUMBOLDT v. JACKSON et al. (Circuit Court of Appeals, 
Eigbth Circuit. December 9, 1896.) No. 665. Error to the Circuit Court of 
the United States for the District Of Kansas. L. W. Keplinger, for plalntiffi 
In error. C. B. Epier, B. P, Waggener, David Martin, James W. Orr, W. 0. 
Perry, and John H. Grain, for défendants in error. Dismlssed, with Costa, 
piirsuant to stipulation of tbe parties. 



OITT OF OMAHA et al. v. NEW ENGLAND LOAN & TRUST 00. (Cir- 
cuit Court of Appeals, Elghth Circuit. May 13, 1896.) No. 746. Appeal frooi 
the Circuit Court, of the United States for the District of Nebraska. W. J. 
Oonnell, for appeilants. E. D. Samson, for appellee. No opinion. Dismlssed, 
with costs, pursuant to twenty-thlrd rule, for failure to prlnt record, on motion 
of appellee. 



OOOKEILIi T. WOODSON et al. (Circuit Court of Appeals, BIghtb Cir- 
cuit. December S, 1806.) No. 883. B5rror to the Circuit Court of the United 
States for the Western District of Missouri. Ben. J. Woodson, for défendants 
in error. No opinion. Docketed and dismlssed, with eosts, pursuant to the 
alxteenth rule, on motion of counsel for défendants in error. 



CROSSDET V. DUGGAN. 
(Circuit Court of Appeals, Third Circuit. February 22, 1897.) 
Patents— Appakatus fob MopDiNa Earthbnwaeb. 

Appeal from the Circuit Court of the United States for the District of Ne'W 
Jtersey. 
For opinion, see 71 Fed. 967. 

Francis T. Chambers and F. C. Lowthrop, for appellant 
James Buchanah, for appellee. 

Before DALLAS, Circuit Judge, and BUTLEK and WALES, District Judges. 

PBR CUEIAM. The Judges by whom this case was heard, Including the 
late Judge WALES, had, some time previous to hls death, ail agreed upon the 
disposition to be made of it. The survivors of those who then constltuted the 
court do not deem it necessary, under the circumsitances, to dp more than an- 
nounce the judgment which had thus heea unanimously determlnéd upon. In 
accordauce therewith the decre« of the court below is affirmed. 
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DANIEL V. BEOWN et al. (Circuit Ootirt of Appeals, Mghth Circuit. De- 
cember 9, 1896.) No. 733. Appeal from the Oircuit Court of the United 
States for the District of Colorado. Cnarles J. Hughes, Jr., for appellant. 
C. S. Thomas, Wm. H. Bryant, and H. H. Lee, for appellees. No opinion. 
Dismissed, wlth costs, pursuant to the twenty-thlrd rule, for failure to print 
the record, on motion of counsel for appellees. 



DAVIS V. OORNWALL. (Circuit Court of Appeals, Second Circuit. May 
28, 1895.) No. 207. Appeal from the Circuit Court of the United States for 
the Southern District of New Yorlî. W. S. Logan, for appeUant A. B. 
Maltby, for appeUee. No opinion. Judgment affirmed. 



DAVIS V. WAKELBE. (Circuit Court of Appeals, Second Circuit. May 28, 
1895.) No. 206. Appeal from the Circuit Court of the United States for the 
Southern District of New York. W. S. Logan, for appeUant. A. B. Maltby, 
for appellee. No opinion. Judgment affirmed. 



BAUCABEET v. APPLETON. (Circuit Court of Appeals, Second Circuit. 
November 8, 1895.) No. 479. Appeal from the Circuit Court of the United 
States for the Southern District of New York. Francis Forbes, for appellant. 
R. B. McMaster, for appellee. No opinion. Ordered dismissed, wlth costs. 



EBNEB T. JUNEAU MIN. & MANUF'G CD. et al. (Cîlrcuit Court of Ap- 
peals, Nlnth Circuit. Februai^r 4, 1897.) No. 331. Appeal from the District 
Court of the United States for the District of Alaska. William Hoff Cpôk, 
for appellant. Lorenzo S. B. Sawyer, for appellees. NO opinion. Appeal dis- 
missed on motion of Lorenzo S. B. Sawyer. 



ECLIPSE MANUF'G CO. v. STANDARD RADIATOR CO. (Circuit Court 
of Appeals, Second Circuit. December 18, 1895.) No. 520. Appeal from the 
Circuit Court of the United States for thè Northern District of New York. 
Smith & Denison and Dyrênfôrth & Dyrenforth, for appellant. E. S. Jenney 
and George S. Lothrop, fot' ■ appellee. No opinion. Decree affirmed, wlth 
costs, on opinion of court below. See 62 'S'ed. 465. 



BDDY T. GLENN. (Circuit Court of Appeals. Second Circuit.) No. 317. 
Appeal from the Circuit Court of the United States for the Southern District 
of Ne^ York. George Zabiriskie, for appeUant. B. N. Harrison, (îharles Har- 
shall, aiid A. H. Masten, for appellee. No ophiion. Decree affirmed, wlth 
costs, on opinion In Fumald v. Glenn, 12 C. 0. A. 27, 64 Fed. 49. 
79F.-63 



994 79 FEDBRAI. RBPORTBR. 

EDISON ELECTRIC LIGHT CO. v. STAFFOKD et al. (Circuit Court of 
Appeals, Second Circuit. July 26, 1895.) No. 466. Appeal from the Circuit 
Court of the United States for the Southern District of New York. E. H. 
Lewis and Dyer & Seely, for appellant Hobbs & GifEord, for appellees. Dls- 
missed by consent. 



EXCBLSIOK PEBBLE PHOSPHATE CO. et al. v. BROWN et al. (Circuit 
Court of Appeals, Fourth Circuit. Noyember 11, 1896.) No. 169. Appeal from 
the Circuit Court of the United States for the District of West Virginia. W. E. 
Ohllton, for appellants. J. S. Sanderson, for appellees. No opinion. Cause 
dismissed, pursuant ,to twenty-third rule, for failure to flle prlnted records. 



F ARMEES' LOAN & TRUST CO. et al. v. F ARMEES' LOAN & TRUST 
CO. (BIDL, Intervener). (Circuit Court of Appeals, Eighth Circuit. Noveinber 
9, 1896.) No. 776. Appeal from the Circuit Court of the United States for the 
District of North Dakota. D, A. Lindsay and F. W. M. Cutcheon, for appel- 
lants. Samuel L. Glaspell, for Bill, intervener. Dismissed on motion of appel- 
lants. 



FARMERS' LOAN & TRUST OO. et al. v. FARMBBS' LOAN & TRUST 
CO. (COMASKY, Intervener). (Circuit Court of Appeals, Eighth Circuit. No- 
vember 9, 1896.) No. 775. Appeal from the Circuit Court of the United States 
for the District of North Dakota. D. A. Lindsay and F. W. M. Cutcheon, for 
appellants. Taylor Crum, for Oomasky, Intervener. Dismissed on motion of 
appellants. 



FARMERS' LOAN & TRUST CO. et al. v. FARMERS' LOAN & TRUST 
00. (CONATY et al., Interveners). (Circuit Court of Appeals, Bighth arcuit. 
November 16, 1896.) No. 777. Appeal from the Circuit Court of the United 
States for the District of North Dakota. D. A. Lindsay and F. W. M. Cutcheon, 
for appellants. Samuel L. Glaspell, for Conaty and others, Interveners. Dis- 
missed on motion of appellants. 



FIDBLITY INSURANOBi TRUST & SAFB-DEPOSIT CO. et al. v. VIR- 
GINIA & T. COAL & IRON CO. (Circuit Court of Appeals, Fourth Circuit. 
Pebniary 13, 1897.) No. 177. Appeal from the Circuit Court of the United 
States for the Eastem District of Virginia. Wm. W. Old and Richard C. Dale, 
for appellants. Daniel Trigg, for appellee. No opinion. Cause settled and dis- 
missed. pursuant to the twentieth rule. 



FOPPBS et aL ▼. UNITED STATES. (Circuit Court of Appeals, Second 
Circuit December 2, 1895.) No. 680. Appeal from the Chrcuit Court of the 
United States for the Southern District ùt New York. Stanley, Clark & Smith, 
for appellaats. Wallace Hacfarlane, U. S. Atty. No opinion. Appeal dis- 
missed. 
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FOPPES et al. V. UNITED STATES. (Circuit Court of Appeals, Second 
Circuit. May 27, 1896.) No. 725. Appeal from the Circuit Court of the United 
States for the Southern District of New Yorli. Stanley, Clark & Smith, for 
appellants. Wallace Macfarlane, U, S. Atty. Dismlssed on consent 



FOPPES et al. T. UNITED STATES. (Circuit Court et Appeals, Second 
Circuit. January 23, 1895.) No. 397. Appeal from the Circuit Court of the 
United States for the Southern District of New Yorli. Bdwin V. Smith, for 
appellants. Hairy 0. Platt, Asst. U. S. Atty. No opinion. Decree afflrmed. 



FOWLEB MANUF'G CO. v. PIBRPONT BOILEE CO. (Circuit Court of 
Appeals, Slxth Circuit. July 8, 1896.) No. 436. Appeal from the Circuit Court 
of the United States for the Northern District of Ohio, Eastern Division. Law- 
rence Maxwell, Jr., and Ephraim Banning, for appellant, Thomas W. Bake- 
well, for appellee. No opinion. Judgment affirmed. 



FRANKEL et al. V. UNITED STATES. (Circuit Court of Appeals, Second 
Circuit. Mareh 9, 1896.) No. 588. Appeal from the Circuit Court of the United 
States for the Southern District of New York. Currie, Smith & Mackie, for 
appellants. Wallace Macfarlane, U. S. Atty. No opinion. Affirmed in open 
court. 



GARNER V. SECOND NAT. BANK OF PROVIDENCE. R. t (Circuit 
Court of Appeals, Second Circuit March 2, 1896.) No. 681. In error to the 
Circuit Court of the United States for the Southern District of New York. 
Aleck Thain, for plahitiff in error. J. Langdon Ward, for défendant in error. 
No opinion. Dismlssed, pursuant to the sixteénth rule. 



THE GEORGE S. HOMER. HABRIS V. THE GEORGE S. HOMER et aL 
(Circuit Court of Appeals, Second Circuit. December 19, 1894.) No. 404. Ap- 
peal from the District Court of the United States for the Eastern District of New 
York. J. A. Hyland, for appellants. B. L. Owen, for appellee. No opinion. 
AfBrmed ta open court 



GOUQAB V. MORSE. (Circuit Court of Appeals, First Circuit November 
10. 1896.) No. 178. Error to the Circuit Court of the United States for the 
District of Massachusetts. Harvey N. Shepard, for plalntlff in error. Henry 
F. Bushnell, for défendant In error. No opinion. Dismlssed for failure to 
prlnt record. 



GRAHAM T. MACDONBLD. (Circuit Court of Appeals, Fifth Circuit No- 
vember â4, 1896.) No. 513. Error to the Circuit Court of the United States for 
the Western District of Texas. Before PABDEB and McOOBMIOK, Circuit 
Judges, and NBWMAN, District Judge. 

McCOBMICK, Circuit Judge. In this case a Jury was waived by stipula- 
tion in wrlting. The record does not show that any exception was taken to 
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the trial Judge's rullngs, in the progress of the trial, on demurrers or excep- 
tions to the pleadings or the admission or rejection of évidence. The finding 
of tjie Judge was gênerai, and to tlie effect that the court "Is of opinion that 
plaintifC has proven no cause of action." The assignaient of error is substan- 
tially that "the court erred in rendering judgment against plalntifC." It thus 
clearly appears that the record présents no matter which can be reviewed on 
wrlt of error. City of Key West v. Baer, 13 0. C. A. 572-577, 66 Fed. 44CM45, 
and cases there cited. The judgment of the circuit court is therefore atïirmed. 



GRAViBÎS V. STEWART et al. (Circuit Court of Appeals, Second Circuit. 
AprU 20, 1896.) No. 633. Error from the Circuit Court of the United States 
for the Northern District of New Yorli. George L. Lewis, for plaintiff in 
error. John G. Milbum, for défendants in error. No opinion. Judgment of 
circuit court afflrmed, wlth Interest and costs. 



HARVEY V. WINNBY. (Circuit Court of Appeals, Slxth CSrcuit. April 24, 
1896.) No. 405. Appeal from the District Court of the United States for the 
Eastem District of Michigan. H. C. Wisner and Pred C. Harvey, for appei- 
lant. John 0. Shaw, for appellee. No opinion. Judgment of dis'trlct court 
alfirmed. 



HAYDEN V. BROWN. (Circuit Court of Appeals, Second Circuit. February 
3, 1896.) No. 607. Appeal from the Circuit Court of the United States for the 
District of Vermont W. L. Burnap and T. G. Strong, for appellant. George 
W. Ellis, for appellee. No opinion. Order entered on consent reversing judg- 
ment 



HOSTETTER CO. v. BBCEEE. (Circuit Court of Appeals, .Second Circuit. 
January 13, 189T.) Appeal from the Circuit Court of the United States for the 
Southern District of New Yorls. Charles Putzel, for appeilant. Albert H. 
Clarlie, for appellee. Before WALLACB, LAOOMBB, and SHIPMAN, Circuit 
Judges, Decree afflrmed, wlth costs, on opinion of circuit court. See 73 Fed. 
297. ' ... 



HUBBARb T. TOD et al. (Circuit Court of Appeals, pghth Circuit. April 
13, 1896.) No. 641. Appeal from the Circuit Court of the United States for 
the Northern District of lowa. John C. Coombs and Henry J. Taylor, for appel- 
lant. Francis B. Daniels, D. B. Henderson, Louis G. Hurd, George W. Wiclser- 
sham, àtid George W. Kiesel, for appellees. No opinion. Affirmed by a dlvided 
court, and costs equally dirided. 



JOHNSON V. UNITED STATES. (Circuit Court of Appeals, Second Circuit 
December 19, 1895.) No. 532. Appeal from the Circuit Court of the United 
States for I the- Southern District of New Yorlî. Stanley, Clarlse & Smith, for 
appellant. WaUacç Macfarlane, U. S. Atty. No opinion. Afflrmed on opinion 
of court below. See 63 Fed. 725. 
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JONB3S T. MEBHAN et al. (Circuit Court of Appeate, Elglith Careult. May 
28, 1896.) No. 771. Appeal from tlie Circuit Court of the United States for the 
District of Minnesota. James A. Kellogg, for appellant. Orrille Kinehart, G. 
D. O'Brien, and Thomas D. O'Brien, for appellees. No opinion. Dismissed, 
wltta costs, for want of Jurisdictlon, on motion of appellees. 



KBL-LBT-GOODFELLOW SHOB OO. et al. v. SCALES et al. (Circuit 

Court of Appeals, Eighth Circuit. December 8, 1896.) No. 640. Error to the 
United States Court for the Northern District of Indian Territory. Harrison O. 
Shepard and Joseph M. Hill, for piaintiffs in error. William T. Hutchings, for 
défendants in error. No opinion. Dismissed, with costs, pursuant to the twenty- 
Becond rule, for want of prosecution. 



KING et aL ▼. LEWIS. (Circuit Court of Appeala, Sixth Circuit. October 
26, 1896.) No. 444. Appeal from the Orcuit Court of the United States for the 
ïîorthem District of Ohio, Bastern Division. J. W. Jenner, for plaintlfC». 
Darius Dlrlam, for défendant No opinion. Judgment afflrmed. 



KINGMAN et al. v. WESTERN MANUF'G CO.i (Circuit Court of Appeals, 

Eighth Circuit. May 21, 1896.) No. 763. Error to the Circuit Court of the 
United States for the District of Nebraslia. James H. Mcintosh, for piaintiffs 
In error. G. M. Lambertson and Walter J. Lamb, for défendant In error. No 
opinion. Dismissed, with costs, for want of jurlsdiction, on motion of défend- 
ant lu error. 



KINNBY et al. v. CUNNINGHAM et al. («rcult Court of Appeals, Eighth 
Circuit. December 18, 1896.) No. 798. Appeal from the Circuit Court of th« 
United States for the District of Nebraslja. Carroll S. Montgomery and Matt- 
hew A. Hall, for appellants. D. W. Merrow, for appellees. Dismissed, at cost» 
of appellants, without attorney fee In the court of appeals or the circuit court, 
pursuant to stipulation of the parties. 



LIVB STOCK CAR-BQUIPMENT CO. v. MAY et al. (Circuit Court of Ap- 
peals, Second Circuit. December 18, 1895.) No. 478. Appeal from the Circuit 
Court of the United States for the Eastern District of New Yorli. W. E. Sim- 
monds and Chas. M. Stafford, for appellant. Ira Léo Bamberger and Cowan, 
Dlelîerson & Brown, for appellees. No opinion. Decree afiirmed, with costs, 
on opinion of court below. 



MAGNA OHARTA SILVBR MINING & TUNNEU OO. et al. r. HOLB. 
^Circuit Court of Appeals, Eighth Circuit. June 29, 1896.) No. 822. Appeal 
from the Circuit Court of the United States for the District of Colorado. B. 
Sowers, for appellee. No opinion. Docketed and dismissed, with costs, pur- 
•uaut to the slxteenth rule, on motion of appeUee. 

i Behearing denled September 21, 1898. 
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THE MARACAIBO. 

HEALBY V. THE MARACAIBO et aL 

(Circuit Court of Appeals, Second Circuit.) 

Sbambn'b Wages — Set-off — Sbttlembnt. 

Tliis is an appeal from a decree of the district court, Southern district of New 
York, in favor of libelant, for seaman's wages and penalty on discliarge in a 
foreign port, wltli interest and costs. See 79 Fed. 809. 

Joseph Kling, for appellants. 
James Forester, for appellee. 

Before LACOMBE and SHIPMAN, Circuit Judges. 

PER CURIAM. TJpon the record as It stands we are inclined to agrée with 
the district judge as to what toolî place before the consul, whose déposition 
seems not to hâve been talien. The facts being thus found agalnst the clalm- 
ants, It is unnecessary to dlscuss any of the propositions of law advanced upon 
the argument. The decree of the district court is afflrmed, with interest and 
costs. 



THE MARY L. PETERS. HOWELL 7. THE MARY L. PBTERS et al. 
(CBrcult Court of Appeals, Second Circuit. April 20, 1896.) No. 634. Appeal 
from the District Court of the United States for the Southern District of New 
York. Goodrich, Deady & Groodrlch, for appellant. George A. Black, for 
appellees. No opinion. Decree of district court afflrmed, with Interest and 
costs. See 68 Fed. 919. 



MAYBR T. GLENN. (Circuit Court of Appeals, Second Circuit.) No. 321. 
Appeal from the Circuit Court of the United States for the Southern District 
of New York. George Zabriskie, for appellant. B. N. Harrison, Charles 
Marshall, and A. H. Masten, for appellee. No opinion. Decree afflrmed, with 
costs, on opinion in Fumald v. Glenn, 12 0. C. A. 27, 64 Fed. 49. 



MILLER V. OHOCTAW, O. & G. RY. CO. (Circuit Court of Appeals, Elghth 
Circuit. September 15, 1896.) No. 654. No opinion. Judgment of dlsmlssal 
vacated and set aside, and cause restored to the docket. 



MISSOURI PAO. RY. CO. v. SIDELL. (Circuit Court of Appeals, Second 
Circuit. February 20, 1896.) No. 636. Appeal from the Circuit Court of 
the United States for the Southern District of New York. W. S. Pierce, for 
appellant. 0. D. Ingersoll, for appellee. No opinion. Afflrmed in open court. 



MOORE V. CLARK et al. (Circuit Court of Appeals, Second Circuit Jan- 
uary 23, 1896.) No. 564. Appeal from the Circuit Court of the United States 
for the Southern District of New York. Frank J. Mather, for appellants. 
W. P. Preble, Jr., for appellee. No opinion. Appeal dismissed. 
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MOBRIS et aL T. UNITED STATEJS. (Circuit Ciourt of Appeals, Second 
arcult Jannary 23, 1896.) No. 536. Appeal from the Circuit Court of the 
United States for the Southern District of New York. Comstock & Brown, for 
appellants. Wallace Macfarlane, U. S. Atty. No opinion. Afflrmed in op^ 
court 



MTJLOAHET t. IvAKB BRIE & W. RY. CO. (CUrcdît Oonrt of Appeals, 
Slxth Olreuit. December 9, 1896.) No. 384. Appeal from the Circuit Court 
of the United States for the Western Division of the Northern District of 
Ohio. Orville S. Brumback and Chas. A. Thatcher, for plaintiff in errM. J. 
B. Oockrum, for défendant In eiror. No opinion. Case reveraed and cemsnded, 
witta directioiis to cemand to state court See 69 Fed. 172. 



MUNROB et al. T. PHILADBLPHIA WAREHOUSE 00. ^ 

(Circuit Court of Appeals, Thlrd Circuit January 15, 1897.) 

No. 29. 

AsaisNABiLrrr op Bill of'Lading. 

Brror to the Circuit Court of th« United States for Ea«tem District of Faim 
•ylvanla. 
For opinion, see 75 Fed. 545. 

A. H. Wintersteen, for plaintiff in error. 
Joseph de F. Junkin, for défendant in error. 

It l8 kereby agreed that the wrlt of error in the abore-entltled cause sball 
be dlsmiseed, and the derk of the court is directed to dlsmlss the same. The 
costB and fées of the clerk aie to be pald by the plaintiff. Ali other oosts and 
fe«8 due to eltlher of the parties are hereby walved aod reutltted. 



Bx parte NATIONAL MASONIC AOC. ASS'N OF DBS MOINES, lOWA. 
SPARK8 y. NATIONAL MASONIC ACO. ASS'N OF DES MOINES, lOWA. 
(Circuit Court of Appeals, Blghth Circuit. December 8, 1896.) No. 6, original. 
Pétition in the alternative for wrlt of mandamus to compel the allowance of 
a wrtt of error and Bupenwdeas by the circuit court of the United States for 
the Southern district of lowa, or for the allowance of a wrlt of error and 
supersedeae by the circuit court of appeals. Clark Vamum, for petltlouer. 
No opinion. Denied. 



NBWKIRK T. McCOOK et al. (Circuit CSourt of Appeals, Blghth Circuit 
December 21, 1896.) No. 807. Error to the Circuit Court of the United State», 
for the District of Kansas. John W. Deford, for plaintiff in error. A. A. 
Hurd and W. Littlefleld, for défendants in error. No opinion. Afflrmed, wlth 
Costa. 



THB NORMA. SULLIVAN t. THB NORMA et aL (Circuit Court of Ap- 
peals, Second Circuit April 22, 1896.) No. 652. Appeal from the District 
Court of the umted States for the Southern District of New York. H. W. 
Bâtes, for appellant Wing, Putnam & Burllugbam, for apiwllees. No opinion. 
Affirmed in open court. 
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NORTfiEKN PAC. RT. 00. v. DE LACET. (Circuit Court of Appeals, 
Ninth Circuit. February 8, 1897.) No. 339. Error to the Circuit Court of 
the United States for the District of Washington, Western Division. D. J. 
OroWley, B. S. Grosscup, and F. M. Dudley, for plaintlfiC in error. A. W. Bal- 
lard, for défendant in error. No opinion. Motion to dlsmlss denied, and judg- 
ment of the circuit court afflrmed, with costs. 



OL.SON V. SNYDEK. (Circuit Court of Appeals, Eighth Circuit. Decem- 
ber 8, 1896.) No. 735. Appeal from the Oircult. Court of the United States 
for the District of Nebraska, Richard H. Manning, for appellant. John G. 
Manahan, for appellee. No opinion. Dismlssed, wlth costs, pursuant to 
twenty-thlrd rule, for failure to print record* on motion of counsel for appellee. 



OREGON SHORT LINE & U. N. RY. CO. v. AMERICAN LOAN & TRUST 
OO. (Circuit Court of Appeals, Ninth Circuit. November 16, 1896.) No. 239. 
Appeal from the Circuit Court of the United States-for the District of Oregon. 
R. S. Hall and Zera Snow, for appellant. J. N. Dolph, for appellee. Dis- 
mlssed, pursuant to stipulation. 



OREGON SHORT LINE & U. N. Rï. CO. V. AMERICAN LOAN & TRUST 
GO. (Circuit Court of Appeals, Ninth Circuit. November 16, 1896.) No. 282. 
Appeal from tbe Circuit Court of the United States for the District of Oregon. 
E. S. Hall and Zera Snow, for appellant. Dismissed, pursuant to stipulation. 



, OREGON SHORT LINE & V. N. RY. CO. v. AMERICAN LOAN & TRUST 
CO: (Circuit Court of Appeals, Ninth Circuit. November 16, 1896.) No. 286. 
Appeal from the Circuit Court of the United States for the District of Oregon. 
R. S. Hall and Zera Snovy, for appellant. Sandérson Reed and H. W. Gogue, 
for appellee. Dismissed, pursuant to stipulation. 



OREGON SHORT LINE & U. N. RY. CO. v. AMERICAN LOAN & TRUST 
CO. (Circuit Court of Appeals, Elghth Circuit. November 23, 1896.) No. 878. 
Appeal from tbe Circuit Court of the United States for the District of Wyo- 
ming. R, S. Hall, for appellant. Zera Snovir, for appellee. Dismissed, pursu- 
aUt to stipula tioii of the parties. 



PHILADELPHIA TRACTION CO. v. PALMER. (Circuit Court of Ap- 
peals, Thlrd Circuit. February 22, 1897.) lurBraor to the Circuit Court of 
the United States for the Eastem District of'Pénnsylvania. , J. Hovs^ard Gen- 
deU, for plaintifC In error. Bllery P. Inghain, for défendant In error. Be- 
fore DALLAS, Circuit Judge, and BUTLEiR and WALES, District Judges. 

PER OURIAM. The judges by whom this case was heard, Including the 
late Judge WALES, had, some tlme prevlous to his death, ail agreed upon the 
disposition to be made of It. The survivors of those who then constltuted 
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th« court do not deem It necessary, mifler the drcumstances, to do more than 
announce the judgment wlilch had thus been unanlmously determlned upon. 
In accordance therewlth the judgment of the court below ia afSnned. 



POMEROÏ V. GLENN. (Circuit Court of Appeals, Second Circuit.) No. 319. 
Appeal from the Circuit Court of the United States for the Southern District of 
New York. George Zabriskle, for appellant. B. N. Harrlson, Charles Marshall, 
and A. H. Masten, for appellee. No opinion. Decree afflrmed, with costs, on 
opinion in Fumald t. Glenn, 12 0. O. A. 27, 64 Fed. 49. 



POPB MANUP'G 00. v. KIRKPATRICK. (Circuit Court of Appeals, Second 
Circuit. Decentber 2, 1895.) In Error to the Circuit Court ol the United States 
for the District of Connectlcut. W. A. Reddlng, for plaintlfC in error. Curr 
& Curtls, for défendant In error. No opinion. Dismlssed, pursuant to the 
twentieth rule. 



BANDALL v. GDBNN. (Circuit Court of Appeals, Second Circuit) No. 320. 
Appeal from the Circuit Court of the United States for the Southern District of 
New York. George Zabriskie, for appellant. B. N. Harrison, Charles Marshall, 
and A. H. Masten, for appeUee. No opinion. Decree afQrmed, wlth costs, on 
ophilon In Fumald v. Glenn, 12 G. C. A. 27, 64 Fed. 49. 



In re' RIOKS. (Circuit Court of Appeals, Fifth Circuit. Aprll 28, 1896.) 
No. 495. Pétition for mandamus requiring the judges of the circuit court for 
the Eastern district of Louisiana to grant an appeal in the cause of Charles 
Hoppe & Son Malting Oo. against the New Orléans Brewlng Association. W. 
D. Hart, for petitloner. No opinion. Pétition refused. 



ROTH T. AMERICAN LOAN & TRUST CO. et al. (Circuit Court of Appeals, 
Nlnth Circuit. February 1, 1897.) No. 351. Appeal from the Chrcult Court of 
the United States for the District of Washington, Eastern Division. Wallace 
McCamant, for appellees. No opinion. Appeal dismlssed, wlth costs, on motion 
of counsél for appellees. 



BUSS V. TELFBNBR.1 (Circuit Court of Appeals, Fifth Circuit. November 
24, 1896.) No. 537. In Error to the Circuit Court of the United States for the 
Western District of Texas. Before PARDEB and McCORMIOK. Circuit 
Judges, and NBWMAN, District Judge. 

PBR CURIAM. When this case was last before the suprême court of the 
United States (16 Sup. Ct. 695), the contract upon whlch the plaintiff In error 
sues was fuUy examined, consldered, and construed, leaving, in our opinion, no 
ground upon which Russ, plaintiff below, plaintiff in error hère, can maintain 
a suit thereon. The judgment of the circuit court was to this effect, and Is 
aflarmed. 

1 Rehearing denied, January 26, 1897. 
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THE SAGINAW VALLEY. CALVIN et al v. BSOANABA TOWING & 
WEEOKING CO. (Circuit Court of Appeals, Sixth Circuit. October 14, 1896.) 
No. 423. Appeal frôm the District Court of the United States for tlie Western 
District of Micliigan, Northern Division. F. Howard Mason, for appellants. 
■.lohn C. Rieliberg, for appellee. No opinion. Judgment afflrmed. 



ÏHE SEGURANOA. BEOWN et al. v. PROOEïBDS OF THE SEGUR- 
ANCA. (Circuit Court of Appeals. Second Circuit. May 12, 1896.) No. 709. 
Appeal from tlie District Court of the United States for the Southern District 
of New Yorli. Cary & Whibridge, for appellants. Carter & Ledyard, for appel- 
lee. Discontinued by consent 



SBVERS et al. v. BULL. (Circuit Court of Appeals, Bighth Circuit. June 
6, 1896.) No. 812. In Error to the United States Court of Appeals of Indlan 
Territory. P. L. Soper and Thomas A. Sanson, Jr., for défendant in error. 
No opinion. Docketed and dlsmlssed, pursuant to sixteenth rule, on motion of 
défendant In error. 



SEVERS et al. v. NORTHERN TRUST CO. (Circuit Court of Appeals, 
Bighth Circuit. June 6, 1896.) No. 811. In Error to the United States Court of 
Appeals of Indian Territory. P. L. Soper and Thomas A. Sanson, Jr., for 
défendant in error. No opinion. Docketed and dismissed, pursuant to sixteenth 
rule, on motion of défendant In error. 



THESINTRAN. MOSLE v. THE SINTRAN et al. (Circuit Court of Appeals, 
Second Circuit. February 7, 1896.) No. 574. Appeal from the District Court 
of the United States for the Southern District of New York. George A. Black, 
for appellant. Wing, Shoudy & Putnam, for appellees. No opinion. Afflrmed 
In open court 



SIOUX CITY, O'N. & W. R. CO. v. MANHATTAN TRUST CO. (Circuit 
Court of Appeals, Bighth CircdSt June 22, 1896.) No. 505. Appeal from the 
Circuit Court of the United States for the District of Nebraska. Henry J. 
Taylor, for appellant. John L. Webster, for appellee. No opinion. Decree 
of afflrmance vacated, and case restored to docket. Afflrmed by a divided court, 
and costs equaUy divided. 



SIOUX CITY, O'N. & W. R. CO. et al. y. MANHATTAN TRUST 00. (Cir- 
cuit Court of Appeals, Bighth Circuit. June 22, 1896.) No. 661. Appeal from 
the Circuit Court of the United States for the District of Nebraslîa. John 0. 
Coombs and Henry J. Taylor, for appellants. John L. Webster, for appellee. 
No opinion. Decree of afflrmance vacated, and case restored to docket Af- 
flrmed by divided court, and costs equally divided. 



SPENCER et al. v. USELTON. (Circuit Court of Appeala, Fifth Circuit 
May 5, 1896.) No. 463. Appeal from the Circuit Court of the United States for 
the Northern District of Georgla. Dorsey, Bruce & Howell, for appellants. 
Reuiben R. Arnold, for appeUee. Cause dismissed on agreement of counael. 
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STABBRG V. OLIVEE MIN. CK>. (Circuit Court of Appeals, BIghth Circuit. 
December 23, 1896.) No. 815. In Error to the Circuit Court of the United States 
for the District of Minnesota. John Rustgard, for plaintlfiC in error. William 
W. Billson, Chester A. Oongdon, and Daniel A. Dickinson, for défendant in 
error. No opinion. Afflrmed, with costs. 



STAHL V. WILLIAMS. (Circuit Court of Appeals, Second Circuit. Decem- 
ber 3, 1895.) No. 567. Appeal from the Circuit Court of the United States for 
the District of Connecticut. Mltchell, Hungerford & Bartlett, for appellant 
Newell & Jennings, for appellee. Dismlssed by consent, without costs. 



STEINBR et al. v. UNITED STATES. (Circuit Court of Appeals, Second 
Circuit. January 23, 1895.) No. 398. Appeal from the Circuit Court of the 
United States for the Southern District of New Yorlî. E. B. Smith, for appel- 
lants. Henry C. Platt, Asst U. S. Atty. No opinion. Decree afflrmed in open 
court 



TOD et al. V. HUBBARD. (Circuit Court of Appeals, Eîghth Circuit. April 
13, 1896.) No. 704. Appeal from the Circuit Court of the United States for the 
Northern District of lowa. George W. Wickersham, Daniel B. Henderson, 
Louis G. Hurd, Francis B. Daniels, and George W. Kiesel, for appellants. John 
C. Coombs and Henry J. Taylor, for appellee. No opinion. Afflrmed by a 
dlvided court, and costs equally dlvlded. 



TOWN DP CRIPPLE CREEK et al. v. MICHIGAN PIPE CO. (Circuit 
Court of Appeals, Bighth Circuit. January 4, 1897.) No. 890. Appeal from the 
Circuit Court of the United States for the District of Colorado. Charles M. 
Brown, for appellee. No opinion. Docketed and dismissed, with costs, pursuant 
to the slxteenth rule, on motion of counsel for appellee. 



TOWN OP PHELPS v. BRIGGS. (Circuit Court of Appeals, Second Circuit. 
July 29, 1896.) No. 748. In Error to the Circuit Court of the United States for 
the Northern District of New York. S. D. Bentley, for plaintlfC in error. No 
opinion. Dismissed, pursuant to the sixteenth rule. 



UNION SWITCH & SIGNAL OO. et al. v. PHILADELPHIA & R. H. CD. et 
al. SAME V. ATLANTIC CITY B. CO. et al. (Circuit Ourt of Appeals, Third 
Circuit. January 27, 1897.) Nos. 37, 38. Appeals from the Circuit Court of 
the United States for the Eastem District of Pennsylvanla. C!«orge H. Chrls- 
ty, for appellants. Wm. Houston Kenyon, for appellees. Dismissed par stipu- 
lation of parties. See 75 Fed. 1004. 
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UNITED STATES v. BURR et al. (Circuit Court of Appeals, Second Circuit. 
November 12, 1895.) No. 490. Appeal from the Circuit Court of the TJnitecI 
States for the Southern District of New York. Wallace Macfarlane, U. S. 
Atty. Currle, Smith & Mackle, for appellees. No opinion. Reversed. See 66 
Fed. 742. 



UNITED STATES v. ELEVEN HUNDRED HEAD OF CATTLE. (Circuit 
Court of Appeals, Flfth Circuit. January 6, 1896.) Error to the District 
Court of the United States for the Western District of Texas. F. B. Earhart, 
for the United States. A. J. Eyans, for défendant in error, Dismissed on mo- 
tion of plalntiff In error. 



UNITED STATES v. GODWIN et al. (Circuit Court of Appeals, Second 
Circuit. December 19, 1895.) No. 551. Appeal from the Circuit Court of the 
United States for the Southern District of New York. Wallace Macfarlane, 
U. S. Atty. S. G. Clarke, for appellees. No opinion. Affirmed in open court. 



UNITED STATES v. GODWIN et al. (Circuit Court of Appeals, Second 
Circuit. December 20, 1895.) No. 558. Appeal from the Circuit Court of the 
United States for the Southern District of New York. Wallace Macfarlane, 
U, S. Atty. S. G. Clarke, for appellees. No opinion. AfRrmed in open court. 



UNITED STATES v. HILI,. (Circuit Court of Appeals, Elghth Circuit. 
December 7, 189G.) No. 751. Error to the Circuit Court of the United States 
for the District of Colorado. Henry V. Johnson, for plaintlff in error. H. W. 
Hobson, for défendant In error. Dismissed pursuant to stipulation of the 
parties, without eosts to either party. 



UNITED STATES v. HUNTINGTON. (Circuit Court of Appeals, Second 
Circuit. December 30, 1892.) No. 115. Appeal from the Circuit Court of the 
United States for the Southern District of New York. Application of colleetor 
of customs for review of décision of board of appraisers as to rate of duty 
on 17 packages of theatrlcal effiects. Edward Mitchell, U. S. Atty. Dltten- 
hoefer & Gerber, for appellee. No opinion. Order affirmed. 



UNITED STATES T. LANDNER. (Circuit Court of Appeals, Second Circuit. 
December 13, 1894.) No. 384. Appeal from the Circuit CJourt of the United 
States for the Southern District of New York. Henry C. Platt, Asst. U. S. 
Atty. S. G. Clarke, for appellee. No opinion. Decree affirmed In open court. 
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TTNITBD STATES v. LAWS. (Circuit Court of Appeals, Slxth, Circuit 
June 22, 1896.) No. 10. In Error to tlie Circuit Court of tlie TJnitcd States for the 
Western Division of the Soatliern District of Ohio. Jolin W. Herron and Har- 
lan Cleveland, for the United States. Lawrence Maxwell, Jr., for défendant 
in error. No opinion. Judgment of circuit court affirmed. 



TJNITBD STATES v. McCANN. (Circuit Court of Appeals, Second Circuit. 
December 13, 1895.) No. 525. Appeal from the Circuit Court of the United 
States for the Southern District of New Yorlî. Wallace Macfarlane, U. S. 
Atty. Hartley & Coleman, for appellee. Reversed on Btipulatlon that this 
cause abide event of U. S. v. Burr, 79 Fed. 1004. 



UNITED STATES V. NORDLINGER. (Circuit Court of Appeals, Second 
Circuit October 21, 1895.) No. 580. Appeal from the Circuit Court of the 
United States for the Southern District of New Yorli. Wallace Macfarlane, 
U. S. Atty. Comstock & Brown, for appellee. No opinion. Appeal dismissed. 



TJNITBD STATES v. PASSAVANT et al. (Circuit Court of Appeals, Second 
Circuit December 11, 1895.) No. 545. Appeal from the Circuit Court of the 
United States for the Southern District of New York. Wallace Macfarlane, 
U. S. Atty. S. G. Cla^ke, for appellees. Keversed on stipulation that thia 
cause abide event of U. S. v. Burr, 79 Fed. lOOt 



UNITED STATES v. VAUTINE et al. (Circuit Court of Appeals, Second 
Circuit. December 17, 1896.) No. 524. Appeal from the Circuit Court of the 
United States for the Southern District of'New York. Wallace Macfarlane, 
U. S. Atty. W. B. Coughtry, for appeUees. No opinion. Affirmed in open 
court 



UNITED STATES r. ZEIMER et al. (Circuit Court of Appeals, Second 
Circuit. January 11, 1896.) No. 565. Appeal from the Circuit Court of the 
United States for the Southern District of New York. Wallace Macfarlane, 
U. S. Atty, Comstock & Brown, for appellees. Dismissed on consent 



THE VALENOIA et al. v. ZEIGLBR et al. (Circuit Court of Appea.ls, Second 
Circuit) Appeal from the District Court of the United States. F. R. Ooudert 
and Jos. Kllng, for appellants. W. W. Goodrich and J. A- Deady, for appel- 
lees. Certlfled to suprême court. See 17 Sup. Ot 323. 



WAPLBS-PDATTER CO. et al. v. TURNER. (Circuit Court of Appeals, 
Hlghth Circuit. September 15, 1896.) No. 643. No opinion. Judgment of dis- 
mlssal yacated and set aside, and cause restored to the docket 
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WEATHBRBT v. ST. LOUIS & S. F. BY. 00. (Circuit Cûurt of Appeals, 
Bighth Circuit. May 23, 1896.) No. 805. Error to the Circuit Court of the 
Dnlted States for the District of Kansas. L. F. Parker, for défendant in error. 
Xo opinion. Docteted and dismissed, pursuant to sixteeutli rule, on motion of 
counsel for défendant In eiTor. 



WILLIAMS et al. v. AMERICAN NAT. BANK OF KANSAS CITY, MO. 
(Circuit Court of Appeals, Eighth Circuit. May 25, 1896.) No. 726. Error to 
the Circuit Court of the United States for the Western District of Missouri. 
John K. Walker, James R. Vaughan, and W. M. Williams, for plaintlflCs in 
error. O. H. Dean, E. L. Goode, and J. C. Cravens, for défendant in error. 
Dismissed, wlthout costs to either party In this court, per stipulation of counsel. 



WILLIAMS V. GLENN. (Circuit Court of Appeals, Second Circuit.) No. 
322. Appeal from the Circuit Court of the United States for the Southern 
District of New York. George Zabriskie, for appellant. B. N. Harrison, 
Charles Marshall, and A. H. Masten, for appellee. No opinion. Decree af- 
flrmed, with costs, on opinion In Furnald v. Glenn, 12 C. O. A. 27, 64 Fed. 49. 



WOERISHOEFFBR et al. v. SMITH et al. (Circuit Court of Appeals, Plfth 
Circuit. January 6, 1897.) No. 514. Appeal from the Circuit Court of the 
United States for the Eastem District of Texas. S. R. Jones, for appellants. 
J. V. Lea, for appellees. Dismissed on stipulation. 



WOODFIN T. HAMPTON & O. P. RY. CO, et al. (Circuit Court of Appeals, 
Pourth Circuit Pebruary 8, 1807.) No. 207. Appeal from the Circuit Court 
of the United States for the Eastem District of Virginia. Robert M. Hughes, 
for appellant. Arthur S. Segar and Thomas Tabb, for appellees. No opinion. 
Upon suggestion of the appellant that the case Involves the question whether 
an act of the législature of Virginia Is In confllct with the constitution of the 
United States, and that thIs court has no jurisdiction, appeal Is dismissed, wlth- 
ont préjudice. 



ZIMMERMAN T. UNITED STATES. (Circuit Court of Appeals, Second 
Circuit. November 11, 1895.) No. 679. Appeal from the Circuit Court of the 
United States for the Southern District of New York. Hess, Townsend & 
McClelland, for appellent. Wallace Macfarlane, U. S. Atty. Dismissed on 
consent 



MEMORANDUM DECISIONS. 1007 



OARTBR-OBUMB OO, V. JONAP et al. 

(Circuit Court, S. D. New York. M<iy 12, 1897.) 

Patents— Infrinoement—Good Faith. 

In Equity. Bill brought by Carter-Orume Company against Samuel E. Jonap 
and Arthur B. Levy for Infringement of reissue letters patent No. 10,359, issued 
July 24, 1883, for improvement in manlfold copying bocks. The défenses were 
(1) noninfringement; (2) good faith of the défendants. On motion for prelim- 
inary injunction. Granted. 

Charles H. Duell, for complainant. 
Greenhall & Levy, for défendants. 

IjACOMBE, Circuit Judge. The défendants seem to hâve been very careful 
In thelr inqulrles as to the right to use the Infrlnging books, and to hâve acted 
in entlre good falth. It Is unfortunate tliat they hâve been decelved by the 
représentations of the person from whom they bought; but that Is no reason for 
refuslng to complainant the relief to which It Is entltled. An order for pre- 
liminary Injunction may be taken; injunction not to Issue for 10 days, so as 
to glve défendants opportunlty to provide themselves with other books. 

ËND ov Cases in Vol. 79. 



